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THE  LAW  OP  HOSTILE  MILITARY  EXPEDITIONS  AS 
APPLIED  BY  THE  UNITED  STATES 

Chapter  I.    Introduction 

By  the  time  of  the  establishment  of  the  American  Government  the 
practice  of  the  nations  with  regard  to  their  mutual  obligations  had  begun 
to  resolve  itself  into  fairly  well-defined  principles.  Among  these  was 
one  to  the  effect  that  one  state  must  prevent  the  use  of  its  territory  and 
resources  for  hostile  attacks  upon  its  neighbors  with  which  it  is  at  peace. 
In  the  beginning  this  rule  was  evolved  from  the  relations  of  neutrality; 
for  the  more  pressing  needs  of  the  time  of  war  tended  to  crystallize  usage 
applying  to  it,  while  other  practice  was  still  incoherent.  But  obviously 
the  law  thus  defined  was  only  a  phase  of  the  general  duty  of  a  state  to 
prevent  injiuious  and  offensive  acts  against  friendly  countries.  The 
obligation  is  based  upon  the  complete  and  exclusive  control  which  the 
sovereign  is  presumed  to  exercise  over  its  subject  persons  and  territory. 
The  authority  of  the  sovereign  exists  alike  in  time  of  war  and  time  of 
peace;  and  the  requirement  of  the  law  extends  as  well  to  normal  relations 
as  to  the  exceptional  conditions  of  neutrality. 

1.   RELATION  OF  THE  AMERICAN  PRACTICE  TO  THE  SUBJECT 

The  United  States  was  early  called  upon  to  apply  this  principle  in  both 
its  phases.  As  a  neutral  during  the  French  revolutionary  wars  it  applied 
it  the  more  strictly  because  of  its  desire  to  disengage  itself  from  the 
embroilments  of  Europe.  But  at  the  same  time,  the  imsettled  condition 
of  the  neighboring  Spanish  colonies,  and  the  uncertainties  of  interna- 
tional politics  affecting  the  American  continents,  tempted  the  American 
frontiersmen  to  take  the  destinies  of  these  lands  into  their  own  hands, 
and  directed  the  attention  of  the  government  to  this  newer  phase  of  its 
duty.  In  1792,  President  Washington,  in  his  annual  message  to  Con- 
gress, particularly  recommended  to  its  consideration  ''the  means  of 
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preventing  those  aggressions  by  our  citizens  on  the  territory  of  other 
nations,  .  .  .  which,  furnishing  a  just  subject  of  complaint,  might 
endanger  our  peace  with  them/'  ^ 

Both  phases  of  the  law  were  soon  put  into  the  form  of  a  statute,  but 
no  violation  of  its  provisions  has  been  a  more  continuous  source  of  diffi- 
culty and  annoyance  than  the  fitting  out  of  hostile  military  expeditions. 
The  annexation  of  Louisiana,  Texas,  Canada,  and  Cuba  have  been 
inviting  prospects,  and  only  recently  has  difficulty  from  this  source 
appeared  to  cease.  The  independence  of  various  colonies  furnished  the 
motive  for  the  filibusters:  the  revolutionary  wars  in  South  and  Central 
America,  and  the  patriotic  movements  in  Texas  and  Cuba  have  been 
seconded  by  American  adventurers.  Often,  however,  less  generous  im- 
pulses have  inspired  the  filibusters,  and  love  of  adventure  and  excite- 
ment, and  the  chance  of  personal  gain,  have  been  the  real  or  sole  mo- 
tives back  of  the  unlawful  enterprises. 

Very  recently  (1911),  the  United  States  has  been  compelled  to  con- 
centrate an  army  of  twenty  thousand  men  on  the  Mexican  border  for 
the  purpose  of  enforcing  the  neutrality  laws  and  to  prevent  the  crossing 
of  hostile  parties  into  Mexico.^  Apparently  the  story  of  filibustering 
is  not  a  closed  chapter. 

The  number  and  variety  of  the  causes  present  to  induce  undertakings 
of  this  sort  have  given  America  numerous  occasions  for  the  application 
of  the  principle  of  international  law.  The  number  of  these  expeditions 
renders  the  practice  of  the  United  States  especially  valuable  in  this  field 
of  the  law.  The  matter  is  particularly  American,  so  much  so  that  scant 
attention  has  been  given  the  subject  in  most  text  books.  Filibusters  are 
rather  peculiar  to  America.  The  conditions  which  have  offered  the 
occadon  for  their  occurrence  have  existed  chiefly  in  the  western  hemi- 
sphere. The  sparseness  of  population,  the  backwardness  of  many  small 
in^lependent  states  in  economic  development,  intolerable  or  inefficient 
governments  in  those  countries,  a  restless  and  migratory  population  in 

^  Richaidson,  Meesages  and  Papers  of  the  Presidents,  I,  125,  128.  See  Washing- 
ton's Annual  Address,  3  Dec.  1793,  American  State  Papers,  For.  Rel.  I,  21. 

>  ''The  American  troops  have  been  sent  to  form  a  solid  military  wall  along  the  Rio- 
Grande  to  stop  filibustering  and  to  see  that  there  is  no  further  smuggling  of  arms  and 
men  across  the  international  boundary."  Press  correspondent  with  P^resident  Taft, 
Augusta,  Ga.,  March  8, 1911.  See  Review  of  Reviews,  Vol.  43,  p.  406  (April,  1911). 
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the  United  States, — ^these  have  combined  to  create  situations  favorable 
to  depredations  of  all  descriptions.  Perhaps  the  protected  position  of 
the  Latin-American  governments  has  prevented  such  forcible  reform 
as  would  have  ^ectually  altered  such  a  situation.  Europe  has  had  oc- 
casional expeditions,  it  is  true,  but  they  have  been  directed  for  the  most 
part  against  western  countries.  Whatever  the  reasons,  these  peace-time 
aggressions  on  the  part  of  individuals  have  been  of  less  concern  outside 
of  America.  And  the  practice  of  the  United  States  is  the  more  valuable 
because  it  has  been  most  often  on  the  defensive,  and  has  developed  a 
standard  of  obligation  to  be  enforced  almost  entirely  against  itself. 

The  principle  of  international  law  is,  of  course,  not  regarded  as  depend- 
ent on  the  will  of  any  particular  state:  some  fiuther  authorization  is 
necessary.  This  b  well  recognized  by  the  United  States  in  the  fulfillment 
of  its  obligation  with  regard  to  hostile  expeditions.  The  American 
courts,  in  so  far  as  they  are  not  bound  by  statute,  apply  the  law  derived 
from  the  practice  of  all  nations  and  are  not  restricted  to  purely  American 
authorities.'  But  in  the  absence  of  clear  and  definite  rules  developed 
by  long  custom  in  the  world  at  large,  we  are  compelled  to  resort  to  the 
evidence  of  the  most  extensive  precedents.  In  one  sense  the  practice 
of  the  United  States  is  to  be  regarded  as  a  source  of  the  principle  of 
international  law.  It  b  that  most  extensive  practice  wherein  the  best 
evidence  of  the  law  is  likely  to  be  found.  Furthermore,  since  this  is  a 
country  which  has  had  much  to  do  with  expeditions,  the  consensus  of 
international  opinion  is  incomplete  without  large  regard  for  the  American 
attitude  toward  the  subject.  The  principles  with  regard  to  the  present 
subject  have  come  to  be  recognized  largely  through  their  application  by 
the  United  States,  and  the  working  out  of  their  details  have  here  re- 
ceived the  fullest  attention. 

The  municipal  law  of  any  country  may  be  framed  with  the  intention 

*  "The  law  of  naUons  is  the  great  source  from  which  we  derive  those  rules,  respit- 
ing belligerent  and  neutral  rights,  which  are  recognised  by  all  civilised  and  commercial 
states  throughout  Europe  and  America.  .  .  .  The  decisions  of  the  courts  of  every 
country,  so  far  as  they  are  founded  upon  a  law  common  to  every  country,  are  received 
not  as  authority,  but  with  respect.  The  decisions  of  every  country  show  how  the 
law  of  nations,  in  a  given  case,  is  understood  in  that  country,  and  will  be  considered 
in  adopting  the  rule  which  is  to  prevul  in  this."  Qiief  Justice  Marshall,  in  Thirty 
Hogsheads  of  Sugar  v,  Boyle,  9  Oanch,  191,  196.  See  also  the  Paquete  Habana,  175 
U.  S.  677, 700,  and  Respublica  v,  De  Longchamps,  1  Dallas,  111. 
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of  facilitating  or  improving  the  execution  of  international  law,  and  may, 
in  such  cases,  exceed  the  strict  requirements  of  the  latter.  On  the  other 
hand,  the  state  may  prefer  to  make  no  provision  at  all  in  its  statutes  for 
the  fulfillment  of  international  duties.  It  may  prefer  to  meet  its  obliga- 
tions by  other  methods.  Its  municipal  law  will  then  afford  us  no  evi- 
dence even  of  that  state's  conception  of  its  duty.  The  courts,  also, 
having  before  them  such  statutes  to  be  applied,  may  neglect  the  inter- 
national obligation  out  of  which  the  statute  arises.  For  these  reasons 
national  laws  and  practice  based  on  them  need  to  be  carefully  handled 
in  discussions  of  international  law.  But  the  conception  of  the  law  enter- 
tained by  any  state  cannot  otherwise  be  determined  than  by  the  sum 
of  its  application  of  the  law.^  The  legislation  of  the  United  States  on 
the  subject  of  expeditions,  and  the  opinions  of  its  executive  and  diplo- 
matic officers,  have  been  expressly  declaratory  of  an  international  duty. 
International  complications  and  dangers  demanded  the  enactment  of 
the  neutrality  acts.  They  were  passed  in  response  to  an  international 
obligation.^  In  the  execution  of  the  statutes  the  government  has  re- 
garded the  foreign  states  in  whose  behalf  the  execution  was  undertaken. 
The  courts  in  expounding  the  statutes  have  attended  to  their  purpose 
and  to  the  international  law  they  were  intended  to  enforce.*  Whether  or 
not  this  American  practice  conforms  exactly  to  the  requirements  of 
international  law,  it  is  the  evidence  of  America's  idea  of  that  law.  It 
is  that  idea  we  are  to  set  forth. 

2.  RELATION    OF   THE    SUBJECT    TO    OTHER    BRANCHES    OF 

INTERNATIONAL  LAW 

Despite  the  fact  that  expeditions  have  occurred  least  frequently  in 
time  of  recognized  warfare,  such  discussion  as  there  has  been  of  them 
has  been  offered  under  the  title  of  neutrality.  This  is  unfortunate,  be- 
cause it  implies  the  basing  of  the  law  entirely  on  the  duty  of  impartial- 
ity, and  the  full  significance  of  the  principle  of  non-interference  is  not 

*  Thirty  Hogsheads  of  Sugar  v.  Boyle,  9  Cranch,  191. 

*  S.  Ex.  Doc.  112,  41  Cong.  2  Sess.  p.  3. 

*  See  RoflB  v.  Rittenhouse,  2  Dallas,  160, 162;  Murray  v.  Schooner  Charming  Betsey, 
2  Cranch,  64,  118;  Talbot  r.  Seeman,  1  Cranch,  1;  Chacon  v.  Eighty-nine  Bales  of 
Cochineal,  1  Brock,  478  (Fed.  Cas.  2568). 
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discovered.  The  obligation  of  the  state  is  in  no  sense  dependent  on  the 
state  of  belligerency/  Though  the  statutes  of  the  United  States  have 
been  passed  under  the  caption  of '' neutrality  acts/'  they  are  interpreted 
to  extend  to  all  warlike  expeditions  from  this  country  whether  intended 
to  aid  one  belligerent  against  another,  or  directed  against  a  friendly 
power  at  peace  with  all  countries.^  The  word  neutrality  forms  no  part 
of  the  statute  itself,  and  the  statute  conforms  to  that  law  of  nations 
which  interdicts  warlike  aggressions  at  any  time  and  under  all  condi- 
tions against  friendly  countries. 

The  general  duty  with  which  our  discussion  deals  may  be  phrased  as 
one  of  non-interference  and  neutrality.  This  is  intended  to  signify  not 
only  the  exclusion  of  offensive  and  injurious  conduct,  but  also  the  im- 
partiality required  by  the  law  of  neutrality.  As  between  states  in  time 
of  peace,  the  one  must  not  be  found  at  fault  when  the  other  has  been 
offended  or  injured,  nor  when  the  rights  of  its  citizens  have  been  invaded. 
As  between  states  when  one  is  a  belligerent,  the  other  a  neutral,  the  latter 
shall  not  even  inadvertently  prejudice  the  cause  of  the  former.  In  ful- 
fillment of  these  obligations  it  is  required,  first,  that  the  state  shall 
abstain  from  all  action  on  its  own  part  in  derogation  of  the  sovereignty 
or  the  peace  and  safety  of  another  state.  With  this  phase  of  the  duty  we 
are  here  not  directly  concerned.  The  organization  of  expeditions  is 
clearly  beyond  the  scope  of  this  rule^  for  the  organization  of  expeditions 
by  the  government  is  war  itself,  and  destroys  the  relation  of  peace  which 
the  law  presumes.  The  things  from  which  the  state  must  abstain  are 
such  as  the  intervention  in  the  internal  affairs  of  another  state,  or  the 
violation  of  its  territory  by  trespass  or  by  the  exercise  of  jurisdiction 
therein.  Likewise  the  state  must  admit  a  direct  responsibility  when, 
being  in  the  position  of  a  neutral,  the  government  or  its  agents  render 
armed  assistance  or  afford  pecuniary  aid  to  a  belligerent.    These  are 

» U.  S.  V.  CSumvan,  9  N.  Y.  Legal  Obs.  257  (Fed.  Cas.  15974). 

•  "The  phrase  'neutrality  act'  Lb  a  distinctive  name  applied  for  convenience  sake 
merely.  .  .  .  The  scope  and  purpose  of  the  act  are  not  thereby  declared  or  restricted. 
The  act  itself  is  so  comprehensive  that  the  same  provisions  which  prevent  our  soil 
from  being  made  the  base  of  operations  by  one  foreign  belligerent  against  another 
likewise  prevent  the  perpetration  within  our  territory  of  hostile  acts  against  a  friendly 
people  by  those  who  may  not  be  legitimate  belligerents,  but  outlaws  in  the  light  of 
the  jurisprudence  of  nations."  For.  ReL  1885, 776.  See  also  U.  S.  v.  O'Sullivan,  Fed. 
Cas.  15974,  and  same,  Fed.  Cas.  15975.   Also  21  Op.  At.  Gen.  267, 270. 
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infractions  of  neutrality.  But  when  the  state  goes  so  far  as  to  provide 
organized  armies  it  has  destroyed  the  status  of  neutrality. 

The  second  phase  of  the  obligation  requires  a  state  to  take  reasonable 
measures  to  prevent  action  by  private  persons  within  its  jurisdiction, 
directed  against  the  peace  and  safety  of  friendly  states  or  their  citizens. 
Some  of  these  offenses  require  to  be  punished  as  a  matter  of  general 
public  policy,  and  for  the  welfare  and  security  of  the  state  punishing 
them.  That  is  the  case  with  offenses  against  resident  aliens,  and  with 
coimterfeiting.  These  are  crimes  in  the  view  of  the  ordinary  municipal 
law.  But  of  more  obvious  international  consequence  are  the  strictly 
political  offenses.   It  is  in  this  class  that  we  find  hostile  expeditions. 

In  time  of  war  the  scope  of  this  second  rule  is  greatly  increased. 
It  is  then  necessary  to  restrain  belligerents  as  well  as  individuals. 
Overt  hostile  acts  within  the  neutral  jurisdiction  are  to  be  prevented, 
and  there  are  numerous  proximate  acts  of  hostility  which  both  the 
belligerents  and  the  neutral  nationals  may  imdertake  that  are  included 
in  the  general  prohibition. 

The  third  rule  goes  to  the  enforcement  of  the  prohibition  by  the  state 
liable  to  injury.  It  requires  acquiescence  in  such  action  on  the  part  of 
the  offended  state  as  may  be  necessary  for  its  self-defense,  or  such  as 
may  be  justified  by  the  failures  of  the  sovereign  within  whose  jurisdic- 
tion the  objectionable  action  is  begun.  We  are  familiar  with  such  action 
by  belligerents  for  the  enforcement  of  blockades  and  of  the  law  of  con- 
traband. Nations  are  accustomed  to  tolerate  interference  with  their 
trade  and  with  the  liberties  of  their  citizens  for  these  purposes.  They 
are  also  subject  to  such  risks  and  damages  arising  out  of  the  state  of  war. 
So  in  time  of  peace  a  hostile  expedition  may  give  cause  for  similar 
measures  to  which  no  valid  objection  may  be  raised.* 

*  The  following  outline  is  illustrative  of  the  clasafication  here  adopted: 
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The  broadest  and  most  important  division  of  the  subject  so  classified, 
is  that  dealing  with  proximate  acts  of  hostility.  It  is  so  by  reason  of 
the  number  of  the  offenses  included  there  and  because  of  the  extensive 
practice  of  which  it  has  been  the  subject.  Nevertheless  it  is  here  that 
considerable  looseness,  and  even  confusion,  of  terms  has  occurred.  The 
greater  number  of  the  specific  offenses  under  this  heading  are  grouped  by 
one  author  under  the  "  use  of  the  territory  of  a  neutral  as  a  base  of  opera- 
tians.^*  ^  Another  employs  the  same  phrase  to  apply  only  to  use  of  the 
territory  by  a  belligerent.  ^^  A  third  makes  continued  use  the  crucial  test 
of  a  base  of  operations.^'  likewisei  in  a  broad  sense,  any  act  in  aid  of  a 
belligerent  is  an  ''augmentation"  of  his  fighting  strength;  but  the  term 
''augmentation  of  forces"  is  applied  commonly  to  an  increase  of  equip- 
ment within  neutral  jurisdiction.    Sometimes,  therefore,  hostile  expedi- 
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^  See  Holland,  Thos.  E.,  Neutral  Duties  in  Maritime  War,  Proc.  Brit.  Acad.,  II, 


65. 


"  See  Moore's  Digest,  Chap.  XXVIII,  III,  6. 
^*  See  Hall,  W.  E.,  International  Law,  p.  605. 
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lions  are  not  clearly  distinguished  from  other  unlawful  operations. 
No  doubt  an  expedition  may  be  an  augmentation  of  the  fighting  power 
of  a  belligerent,  and  a  hostile  enterprise  may  make  neutral  territory  its 
base  of  operations,  if  by  base  is  meant  place  of  departure.  The  term, 
'^  hostile  expedition/'  itself  is  made  to  describe  very  different  things. 
In  one  case  the  r^ularly  organized  forces  of  a  belligerent  are  considered 
as  an  expedition;  in  another,  the  term  refers  to  vessels  built  in  neutral 
ports  for  the  commissioned  service  of  a  belligerent;  ^'  and  sometimes  it 
is  used  to  refer  to  unauthorized  combinations  of  individuals  for  warlike 
purposes.  A  more  restricted  use  of  these  terms  will  enable  us  to  dis- 
tinguish expeditions  from  other  well-defined  classes  of  offenses. 

A  hostile  expedition  is  a  combination  of  individuals,  subject  to  the 
jurisdiction  of  a  particular  state,  for  the  purpose  of  conducting  military 
operations  against  another  state  in  its  political  capacity,  the  two  states 
being  at  peace  with  each  other.  The  idea  here  conveyed  is  meant  to 
embrace  action  by  citizens  and  by  aliens,  instigated  by  private  persons 
or  by  foreign  governments.  It  excludes  action  by  individuals  sep- 
arately; it  excludes  non-military  operations  and  attacks  on  private 
persons  as  such.  Hostile  expeditions  will  not  be  confused,  therefore, 
with  mere  marauding  invasions  which  are  undertaken  for  the  piratical 
ends  of  rapine  and  plunder.  The  concerted  action  of  organized  com- 
panies is  clearly  distinguishable  also  from  the  recruiting  of  individuals 
for  the  regular  forces  of  a  belligerent  state.  Every  individual  enlisted 
is,  of  course,  an  element  of  strength  to  the  party  that  enlists  him,  but 
he  is  not  a  unit  capable  of  immediate  hostilities.  The  hostile  expedition 
involves  the  preparation  on  friendly  soil  of  a  force  capable  of  immediate 
and  independent  action  against  the  state,  and  presumably  able  to  de- 
fend itself.  The  individual  recruit  is  so  much  material  for  warfare,  but 
the  expedition  is  itself  a  warring  party. 

In  a  similar  way  the  fitting  out  and  arming  of  ships  of  war  and  cruisers 
by  belligerents  in  neutral  waters  is  to  be  r^arded  as  the  addition  of 
units  to  the  fighting  forces  of  the  government  that  commissions  them. 
It  is  an  increase  of  equipment.  But  a  hostile  naval  expedition  exists 
only  when  the  vessels  are  manned  and  prepared  for  independent  par- 

^'  See  1  Amer.  St.  Pap.,  For.  Rel.  608;  and  Davis,  Elements  of  International  Law 
(3rd  ed.),  p.  404. 
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ticipation  in  the  hostilities.  Likewise  the  furnishing  of  supplies  to 
belligerent  fleets  only  indirectly  injures  another  state, — ^no  direct  attack 
is  involved. 

The  law  requires  the  state  to  prevent  the  use  of  its  territory  for  the 
establishment  of  stations  of  supply  and  communication,  or  as  the  base 
of  attack  against  another  state,  but  it  would  stretch  the  word  expedition 
too  far  to  include  within  its  meaning  the  r^ular  military  and  naval 
forces  of  a  belligerent  in  the  ordinary  pursuit  of  their  enemy. 

Thus  expanded,  the  idea  of  a  hostile  expedition  is  that  of  the  nec- 
essary elements  of  a  fighting  force,  combined  into  an  effective  unit, 
organized  on  friendly  soil,  designed  for  independent  operations,  and  pro- 
ceeding, not  to  union  with  belligerent  armies  or  navies  primarily,  but 
to  the  attack  of  some  friendly  nation.  Through  other  violations  of  the 
duties  imposed  by  neutrality,  a  belligerent  may  receive  the  increase  of 
men  or  equipment,  he  may  have  the  privilege  of  a  base  for  his  operatioxis, 
or  the  protection  of  a  friendly  asylum;  but  through  an  expedition,  the 
belligerent  acquires  the  assistance  of  a  new  party  to  the  war.  Some- 
times there  is  only  the  indirect  benefit  of  the  attack  on  the  enemy;  in 
civil  wars  it  frequently  amoimts  to  an  alliance.  To  the  offended  state, 
on  the  other  hand,  the  delinquency  of  the  offender  is  more  than  partiality 
toward  the  enemy;  it  is  a  positive  aggression  against  itself.  It  is  a 
direct  attack  equally  offensive  in  time  of  peace  and  time  of  war. 

Hostile  naval  expeditions  do  not  differ  in  their  essential  features  from 
military  expeditions.  The  distinction  is  of  little  legal  consequence  and 
of  scarcely  more  practical  importance.  Frequently  the  two  are  foimd  in 
combination.  Completely  organized  naval  expeditions  are  of  rare 
occurrence  because  of  the  difficulties  in  fitting  them  out  secretly,  and 
because  of  the  fact  that  hostilities  on  the  part  of  lone  vessels  are  com- 
paratively ineffective  when  directed  against  the  land  or  against  fleets  of 
warships.  Naval  expeditions  have,  therefore,  usually  taken  the  form 
of  privateers.  Especially  in  the  early  part  of  last  century  the  frequency 
of  their  occurrence  made  them  of  great  importance;  but  for  the  future 
they  are  hardly  to  be  considered.  With  the  passing  of  privateering,  the 
opportunity  for  naval  expeditions  is  largely  removed.  We  shall,  there- 
fore, disregard  the  few  exceptional  considerations  affecting  them,  and 
confine  our  discussion  entirely  to  military  enterprises. 


10  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

Chapter  II.   Unlawful  Distinguished  from  Lawful  Conduct  of 

Individuals 

The  character  of  the  act  of  the  citizen  or  subject  who  makes  war  upon 
a  country  which  is  at  peace  with  his  own  is  such  that  its  unlawful  nature 
cannot  be  mistaken.  But  before  his  unlawful  purpose  can  be  realized^ 
he  will  have  passed  beyond  the  jurisdiction  of  his  sovereign  and  beyond 
its  power  to  restrain  him  or  control  his  conduct.  Consequently,  if  the 
sovereign  b  to  prevent  his  hostile  action,  it  will  need  to  restrain  him 
while  his  attack  b  still  in  preparation.  It  b  for  thb  reason  that  the 
government  finds  itself  under  obligation  to  perform  its  duty  of  preven- 
tion while  expeditions  are  still  in  their  incipient  stages.  To  do  thb 
effectively,  it  b  compelled  to  regard  not  only  the  internationally  offensive 
stages  of  these  warlike  undertakings  as  unlawful,  but  also  all  those 
steps  in  preparation  which  are  taken  within  its  jurisdiction.  Viewed 
from  the  standpoint  of  the  state  charged  with  responsibility,  the  whole 
undertaking  from  b^inning  to  end  must  be  regarded  as  contrary  to  law. 
The  statutes  of  the  United  States  impose  penalties  on  all  who  "  heffa  or 
set  on  foot  or  provide  or  prepare  the  means  for  any  military  expedition 
or  enterprise''  which  b  to  be  carried  on  from  thb  coimtry.^^ 

1.  the  hostile  intent 

Naturally  it  b  impossible  to  define  with  precbion,  even  in  the  munic- 
ipal law,  the  specific  acts  which  are  to  be  prohibited.  The  acts  done 
within  jurisdiction  will  be  only  part  of  a  plan,  the  preliminaries  to  the 
real  offense  which  is  to  be  committed  later.  These  acts  in  themselves, 
no  doubt,  would  ordinarily  be  considered  entirely  innocent;  they  become 
culpable  only  because  of  their  connection  with  other  inherently  objec- 
tionable acts.  So  it  happens  that  the  same  things,  entirely  innocent  in 
the  one  case,  may,  in  another,  result  in  a  marauding  raid  or  in  a  military 
expedition;  and  the  preparations  themselves  are  not  sufficient  to  deter- 
mine the  innocence  or  guilt  of  the  parties  making  them. 

In  dbtinguishing  military  from  non-military  invasions  (in  Chapter  I), 

^*  Act  of  March  4,  1909,  sec  13,  "An  Act  to  codify,  revise,  and  amend  the  penal 
laws  of  the  United  States." 
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we  employed  the  test  of  intent.  In  distinguishing  now  the  conditions 
under  which  the  same  acts  may  be  considered  innocent,  on  the  one 
hand,  or  guilty  through  connection  with  a  military  enterprise,  on  the 
other,  we  are  compelled  to  resort  to  the  same  test.  Obviously,  it  is  the 
purpose  toward  which  the  conduct  in  question  is  directed  that  stamps 
it  with  an  unlawful  character.  It  is  the  design  to  invade  another  coimtiy 
and  to  attack  its  government  that  attaints  these  otherwise  harmless 
acts.  It  is  through  the  intent,  the  evidence  of  the  probability  of  unlaw- 
ful consequences,  that  the  prohibited  conduct  is  to  be  defined.  The 
presence  of  all  the  elements  of  an  expedition,  or  the  inadvertent  associa- 
tion of  individuals  capable  of  such  hostilities,  is  not  objectionable  so  long 
as  there  is  no  pwrpoee  to  do  an  imlawful  act.  For  the  intent  is  requisite 
to  a  violation  of  the  law.  Said  Chief  Justice  Marshall:  "War  may  be 
levied  without  a  battle,  or  the  actual  application  of  force  to  the  object 
on  which  it  is  designed  to  act;  (that)  a  body  of  men  assembled  for  the 
purpose  of  war,  and  being  in  a  posture  of  war,  do  levy  war.  .  .  .  But 
the  intention  is  an  indispensable  ingredient.''  ^^ 

The  intention  contemplated  by  the  law  is  an  individual  intent.  No 
person  is  held  to  answer  for  the  crimes  of  the  expedition  unless  his  own 
conduct  and  intentions  are  unlawful.  So  the  person  who  voluntarily 
joins  an  expedition  is  not  guilty  unless  he  is  aware  of  its  unlawful  nature; 
and  the  individual  who  takes  part  in  the  undertaking  unwillingly  does 
not  violate  the  law,  however  imlawful  the  expedition  as  a  whole  may  be. 
Certwi  American  citizens  who  had  taken  part  in  the  expedition  led  by 
Miranda  against  South  America  were  captured  and  imprisoned  by  Span- 
ish authorities.  They  sought  the  interposition  of  the  United  States  for 
the  purpose  of  securing  their  release,  and  alleged  that  they  had  imwill- 
ingly  accompanied  the  expedition,  having  been  deceived  by  false  state- 
ments. When  they  became  aware  of  Miranda's  purpose,  they  had  been 
forcibly  prevented  from  leaving  his  service.  The  desired  interposition 
was  granted,  the  grounds  aUeged  being  considered  sufficient  to  free  the 
parties  from  all  culpability.^* 

When  it  is  sought  to  pimish  individuals  for  their  part  in  expeditions 
already  carried  out,  the  evidence  of  events  subsequent  to  their  departure 

>*U.  S.  V.  Bmr,  Cbomb's  Trial  of  Aaron  Burr,  377  (Fed.  Caa.  14e94a). 

^Uoyd'B  Trial  of  Wm.  8.  Smith  and  Samud  G.  Ogdea  (Mode's  Digest,  Vn,  917). 
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from  the  country  is  usually  available  to  determine  their  hostile  intention 
and  to  fix  the  resulting  guilt.  Such  testimony  is  then  alwa3rs  to  be  con* 
sidered.^^  It  will  not  alwa3rs  be  necessary  to  establish  the  immediate 
consummation  of  the  purpose  of  the  undertaking.  The  temporary 
deviation  of  the  expedition  from  its  actual  purpose,  or  an  attempt  to 
evade  the  law  by  the  pursuit  of  a  circuitous  route  or  by  transshipping, 
are  sometimes  evidence  of  unlawful  intentions  rather  than  lawful.  The 
guilt  of  the  offenders  is  not  diminished  by  such  facts  as  these.  The 
real  proof  of  the  hostile  intention  is  to  be  found  in  the  ultimate  result 
of  the  enterprise  and  the  final  conduct  of  the  parties  thereto.*® 

But  when  the  participants  are  prosecuted  for  their  part  in  the  prepara- 
tion of  an  expedition  not  yet  carried  out,  there  is  seldom  sufficient  testi- 
monial evidence  to  show  the  intent.  The  necessity  for  secrecy  is  present 
i&t  all  stages  of  these  proceedings.  The  conspirators  must  guard  against 
the  frustration  of  their  attempt  by  the  authorities  of  both  countries 
concerned.  Consequently  the  government  must  depend  largely  on 
the  circumstantial  evidences  of  the  unlawful  character  of  the  enterprise. 
The  circumstances  which  are  material  to  this  point  will  vary  greatly 
in  different  instances.  Secrecy  and  mystery  in  the  arrangements  and  in 
the  departure  of  suspected  persons  and  aL  is  orZ^y  an  evidence 
of  criminality  to  be  considered,  but,  of  course  is  not  conclusive.*^  It 
may  happen  that  purely  commercial  undertakings  will  require  secrecy 
to  prevent  the  confiscation  of  contraband  goods  by  a  belligerent.  Thus 
the  difficulty  of  laying  down  fixed  rules  is  apparent.  The  evidence  of 
hostile  intent  is  to  be  found  in  the  conformity  of  an  undertaking  in 
question  to  the  ordinary  and  requisite  characteristics  of  such  enterprises. 
But  more  definite  rules  are  impossible. 

The  application  of  the  test  of  intent  to  certain  somewhat  questionable 
transactions  will  serve  to  eliminate  them  from  the  category  of  unlawful 
conduct.  The  shipment  of  arms  and  munitions  of  war  has  been  of  fre- 
quent occurrence.  When  destined  to  a  belligerent  country  or  to  an 
insurrectionary  faction  in  some  state,  it  is  very  certain  that  the  arms 

"  U.  S.  V.  Nunez,  82  Fed.  599,  609. 

"  U.  S.  V,  Smith,  Fed.  Cas.  16342a.    Also  U.  S.  v.  Rand,  17  Fed.  142. 
"  U.  S.  t;.  Nunez,  82  Fed.  699;  also  U.  8.  v.  Hart,  78  Fed.  868;  and  U.  S.  v,  Pena, 
09  Fed.  983. 
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will  be  usedy  and  are  intended  to  be  used,  for  warlike  purposes  against 
a  friendly  state.  But  this  fact  in  itself  is  not  sufficient  to  condemn  the 
transaction.  It  is  not  the  purpose  of  the  law  to  prohibit  the  shipping 
of  arms  and  materials  of  war  when  the  parties  making  the  shipment  are 
engaged  only  in  a  commercial  venture.  So  far  as  such  shipments  are 
contrary  to  the  interests  of  other  states,  they  will  be  subject  to  the  risk 
of  captmre  and  confiscation  as  contraband,  or  to  seizure  when  landed  in 
the  port  of  their  destination.  But  it  is  necessary  that  the  transportation 
of  the  arms  be  free  from  all  features  of  a  military  character,  and  that  the 
persons  supplying  or  carrying  them  shall  not  in  any  way  be  parties  to  a 
conspiracy  against  another  government,  or  have  any  intention  of  directly 
using  the  arms  in  a  hostile  way.^  Furthermore,  there  must  be  no  inten- 
tion to  turn  these  munitions  over  to  those  having  such  hostilities  in 
view,  nor  a  purpose  that  men  shall  be  added  in  the  course  of  the  trans- 
portation so  as  to  render  them  capable  of  an  unlawful  use.  This  inten- 
tion changes  at  once  the  commercial  character  of  the  act,  and  carries 
with  it  the  liability  for  a  violation  of  the  law.  In  the  absence  of  the 
hostile  intent  the  same  vessel  may  transport  arms  and  men — it  may  even 
carry  a  cargo  of  arms  and  a  military  expedition,  and  the  unlawful  char« 
acter  of  the  latter  will  not  affect  the  lawful  transportation  of  the  arms. 
But  the  absence  of  hostile  designs  is  indispensable.^^ 

It  is  not  forbidden  the  citizens  of  one  country  to  join  the  armed  forces 
of  another.  The  rule  applies  alike  to  regular  forces  and  to  revolutionary 
or  insurrectionary  armies.  It  is,  therefore,  not  a  crime  against  the 
municipal  law  to  leave  the  coimtry  with  an  intention  so  to  enlist.  For 
this  purpose,  citizens  or  aliens  may  leave  the  coimtry  in  any  way  they  see 
fit,  provided  only  that  they  are  unarmed  and  have  no  intention  of  com- 
bining for  hostile  attacks  or  aggressions  before  reaching  their  destination. 
The  sovereign  of  those  so  enlisting  assumes  no  responsibility  for  their 
action.'*   It  is  true,  an  intention  to  enlist  involves  a  purpose  ultimately 

»  U.  8.  V.  FensL,  60  Fed.  983;  U.  S.  v.  Nunez,  82  Fed.  699;  U.  S.  v.  O'Brien,  75 
Fed.  900;  13  Op.  At.  Gen.  541. 

"  U.  8.  V.  Rand,  17  Fed.  142;  U.  8.  v.  Murphy,  84  Fed.  609;  U.  8.  v.  Hart,  78  Fed. 
868;  U.  S.  V.  The  Mary  N.  Hogan,  18  Fed.  628;  U.  S.  p.  Two  Hundred  and  Four- 
teen  Boxes  of  Arms,  20  Fed.  60;  U.  8.  v.  The  Conserva,  38  Fed.  431;  21  Op.  At.  Gen. 
267,  271. 

«  U.  S.  p.  Pena,  69  Fed.  983;  U.  8.  v.  O'Brien,  75  Fed.  900;  Chacon  v.  Eighty- 
nine  Bales  of  Cochineal,  1  Brock,  478  (Fed.  Cas.  2668). 
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to  take  part  in  the  war,  but  the  hostile  action  there  contemplated  will 
necessarily  originate  and  be  completed  entirely  beyond  the  jurisdiction 
of  the  state  from  which  the  person  came.  An  intention,  however,  to  use 
force  to  reach  the  army  in  which  enlistment  b  to  be  made,  or  to  do  any 
forcible  act  before  joining  the  belligerent  army,  is  sufficient  to  render 
the  proceeding  unlawful.  For  the  means  of  doing  the  forcible  acts  will 
have  been  secured  within  the  boimds  of  the  friendly  state,  and  for  even 
these  slight  offenses  it  must  be  held  responsible.^' 

The  presence  of  large  bodies  of  men  who  intend  to  enlist  for  a  foreign 
war  is  not  substantial  evidence  of  the  existence  of  an  unlawful  enterprise* 
They  may  even  be  associated  and  intend  to  enlist  in  a  body;  but  if  they 
are  unarmed  and  unprepared  for  military  action,  they  are  incapable  of 
such  direct  injury  to  a  foreign  state  as  calls  for  any  intervention  for  its 
protection.'^  It  is  no  offense  to  transport  companies  of  this  sort,  nor 
to  carry  arms  with  them  intended  for  use  in  the  same  war  or  even  by 
these  same  men.'^  Where  men  and  arms  had  both  been  landed  in  a 
foreign  country  by  a  ship  sailing  out  of  the  United  States,  and  it  was 
proven  that  the  men  afterwards  handled  and  carried  the  arms,  the  court 
instructed  the  jury  that  the  evidence  was  not  absolutely  conclusive  of 
a  military  expedition,  it  being  possible  that  the  men  might  intend  to  act 
merely  as  individuals  and  simply  as  porters  of  the  arms.  In  other  words, 
in  the  absence  of  the  hostile  intent,  the  shipment  of  men  with  arms  is  not 
contrary  to  law.** 

The  above  illustrations  of  the  applications  of  the  rule  are  concerned 
only  with  the  question  of  the  existence  of  the  requisite  intention.  But, 
granted  its  existence,  it  is  yet  possible  that  circumstances  may  exist  to 
nullify  its  effect.  The  intent  may  be  not  absolute;  it  may  be  dependent 
on  contingencies  which  remove  its  imlawful  character.  The  contin- 
gency, however,  must  be  one  which  forms  a  condition  precedent  to  the 
intent  itself.  If  preparations  have  been  made  for  hostilities,  to  be  used 
only  at  a  time  and  imder  circumstances  when  their  use  would  be  lawful, 
there  is  no  occasion  for  interference  by  the  government.    Thus  there  is 

«»U.  8.  V.  Hart,  74  Fed.  724. 

*«U.  S.  V.  FesiA,  eO  Fed.  983;  Ma  Notes  to  Spain,  VII,  79  (Moore's  Digest,  YII, 
927). 
*«  13  Op.  At.  Gen.  541. 
»  U.  8.  9.  O'BrieQ,  75  Fed.  900.   See  also  U.  8.  v.  Hart,  78  Fed.  888. 
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nothing  unlawful  in  the  intent  or  the  preparations  if  the  means  provided 
are  to  be  used  only  on  the  occurrence  of  a  war  which  would  render  the 
undertaking  Intimate.  ^  The  occurrence  of  the  war  is  an  indispensable 
element  of  the  plan;  it  is  the  condition  on  which  alone  the  expedition  is 
to  be  carried  out. 

On  the  other  hand,  a  condition  precedent  only  to  the  undertaking  it- 
self is  not  sufficient.  To  have  set  on  foot  an  expedition  dependent  alone 
on  securing  ships  for  transportation  is  unlawful,  for  the  condition  is  one 
which  may  simply  operate  to  defeat  the  enterprise,  while  it  in  no  way 
modifies  the  nature  of  its  purpose.  It  would  be  no  defense  to  the  offend- 
ers to  show  their  expedition  to  have  been  dependent  on  the  removal  of 
certain  difficulties  in  the  way. 

finally,  a  condition  subsequent  to  the  intent  will  not  l^timize  ac- 
tion otherwise  illegal.  A  declaration  of  war  creates  a  situation  in  which 
expeditions  are  not  prohibited.  But  the  state  of  war  offers  no  defense 
to  one  whose  conduct  had  not  been  contingent  on  its  occurrence.  A 
citizen  cannot  with  impunity  anticipate  his  government's  action  in 
declaring  war  unless  the  prosecution  of  his  enterprise  depends  upon  its 
taking  place.^ 

2.  THE  ORGANIZATION  OF  THE  EXPEDITION 

The  hostile  purpose  of  the  individual  is  to  be  accomplished  by  means 
of  an  expedition.  In  the  word  expedition  itself  there  is  implied  the 
combined  action  of  a  number  of  individuals.  To  this  extent,  the  term 
is  expresmve  of  the  magnitude  of  the  undertaking  the  law  requires  to  be 
prevented.  No  definite  number  of  men  may  be  specified  as  necessary 
to  the  formation  of  an  expedition,  but  it  cannot  be  constituted  by  one 
or  two  men  no  matter  what  their  intention  or  how  disturbing  their  con- 
duct.* Something  more  is  requisite,  however,  than  a  mere  aggregation 
of  persons.  The  common  purpose  which  all  must  have  in  mind  neces- 
sitates their  association  and  organization  for  the  accomplishment  of 
that  purpose.  The  hostile  intent  is  something  more  than  unanimity  of 
sentiment  or  the  incidental  agreement  of  the  members  in  their  personal 

^  U.  S.  V,  Lumsden,  1  Bond,  5  (Fed.  Gas.  15641). 

»U.  S.  V.  Burr,  Coomb's  Trial  of  Aaron  Burr  (Fed.  Cas.  14d94a). 

»  U.  a  9.  Hart,  74  Fed.  724. 
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intention.  It  is  a  positive  and  aggressive  purpose  on  the  part  of  the 
expedition  as  a  whole.  Consequently,  the  intention  will  not  be  found  in 
the  absence  of  an  express  or  tacit  agreement  to  act  together.  There  will 
need  be  at  least  that  mutual  understanding  of  aims  and  purposes  which 
will  make  possible  effective  action.  To  this  end  the  expedition  must  be 
organized  and  prepared  for  the  attainment  of  its  object. 

The  degree  of  organization  and  the  means  and  methods  to  be  em* 
ployed,  as  the  number  of  individuals,  are  variable  factors.  Some  degree 
of  organization  is  certainly  indispensable.  It  is  essential  to  that  unity 
of  action  without  which  the  term  expedition  would  be  a  misnomer.  But 
it  is  of  very  little  legal  importance  that  there  be  complete  or  perfect 
organization.^  Defects  which  would  render  the  success  of  the  enter- 
prise uncertain  or  improbable  in  no  way  affect  the  guilt  of  the  parties 
to  the  undertaking.  The  means  to  be  employed  and  the  strength  of  the 
combination  are  of  Uttle  consequence  in  determining  the  character  of 
the  offense  or  the  culpability  of  the  offenders.  Nor  can  the  actual  danger 
to  which  aniother  state  may  be  subjected  increase  or  diminish  the  obliga- 
tion to  prevent  the  unlawful  attempt,  or  the  ability  of  that  state  to 
defend  itself  relieve  the  obligated  government. 

The  expedition  is,  of  course,  a  military  expedition;  it  must  have  some- 
thing of  a  military  character.  "  It  must  have  been  shown  by  competent 
proof  that  the  design,  the  end,  the  aim,  and  the  purpose  was  some 
military  service,  some  attack  or  invasion  of  another  people  or  country  as 
a  military  force."  '^  This  much  is  necessary  to  the  establishment  of  the 
fact  of  its  hostile  intention,  and  evidence  to  this  effect  is  often  to  be 
found  in  the  organization  of  the  men  into  regiments,  the  presence  of 
arms,  or  the  purchase  of  military  supplies.  ^^  The  designation  of  officers 
and  leaders,  and  that  concert  and  unity  of  action  which  implies  their 
presence  is  valid  and  important  evidence.*' 

Ultimately  the  military  character  must  appear  in  the  form  of  the  ex- 
pedition's organization.  The  courts  of  the  United  States  have  some- 
times inclined  to  require  that  there  be  a  combination  intending  to  be- 

»  Wiborg  V,  U.  S.,  163  U.  S.  632;  U.  S.  v.  Hart,  78  Fed..  868. 
•^  U.  S.  V.  O'SuUivan,  Fed.  Caa.  15075. 
»« U.  S.  r.  Ybanez,  53  Fed.  536. 

»» U.  S.  V,  Nunea,  82  Fed.  599;  U.  S.  v.  O'Brien,  75  Fed.  900;  U.  S.  v.  Ybanea,  53 
Fed.  536. 
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•come  a  militaiy  organization  before  reaching  the  scene  of  action.  ^^  But 
it  has  not  been  deemed  necessary  that  it  possess  all  the  characteristics 
of  a  military  body  at  the  start.  Rather,  there  is  no  particular  element 
of  a  military  organization  that  has  been  considered  necessaiy.  The 
expedition  need  not  be  organized  into  regiments  of  infantry  or  cavalry, 
nor  according  to  any  system  of  military  tactics.'^  It  is  not  necessary 
that  the  men  be  drilled  or  uniformed  or  prepared  for  efficient  service. 
However  much,  therefore,  the  military  organization  may  add  to  the 
completeness  and  efficiency  of  the  expedition  it  is  not  essential  to  xmlaw- 
ful  conduct. 

It  is  immaterial  whether  the  expedition  is  to  act  independently  or  in 
conjunction  with  belligerents  or  insurrectos  in  the  country  which  they 
are  to  attack.  For  when  organized  for  concerted  action,  and  intending 
to  engage  in  hostilities  as  a  unit,  it  is  to  be  considered  as  unlawful  regard- 
less of  its  subordination  to  a  higher  organization.'^  The  fact  of  participa^ 
tion  in  r^ular  warfare  has  no  direct  bearing  on  the  nature  of  the  under*- 
taking.  There  is  the  obligation  to  observe  the  laws  of  war  under  any 
circumstances.  It  follows,  therefore,  that  the  belligerency  of  the  offended 
state  is  not  a  matter  to  be  considered  in  dealing  with  the  offenders. '^ 
Once  the  organization  of  the  expedition  is  so  far  accomplished  that  the 
action  of  its  members  loses  the  character  of  individual  enlistment  in  a 
belligerent  force,  the  cooperation  or  union  of  the  party,  subsequently, 
with  an  army  in  the  country  of  their  destination  does  not  modify  the 
character  of  the  expedition  as  an  unlawful  enterprise. 

The  uncombined  and  imorganized  elements  of  a  hostile  enterprise 

w  U.  S.  ».  Hart,  74  Fed.  724. 

»»  Wiborg  V.  U.  S.,  163  U.  S.  632,  653-654;  U.  S.  v.  Murphy,  84  Fed.  609. 

w  U.  S.  V.  Hart,  78  Fed.  868. 

"  Wiborg  V,  U.  S.,  163  U.  S.  632. 

But  when  the  protection  of  an  enterprise  is  sought  on  the  ground  that  it  is  ap- 
proved by  the  government  of  the  country  to  which  it  is  directed,  it  may  become  neo- 
easaiy  to  determine  the  status  of  that  government.  Such  an  occasion  arose  in  1855, 
when  a  certain  Mr.  Fabens  sought  the  aid  of  the  government  of  this  country  to  pro- 
tect the  "Kinney  expedition''  to  Nicaragua.  The  professed  object  of  the  undertak- 
ing was  colonization,  but  it  had  been  denounced  by  the  government  of  Nicaragua 
as  an  imlawful  expedition.  The  authority  of  that  government  was  questioned,  but 
Mr.  Marcy,  Secretary  of  State,  declined  to  act,  since  our  minister  had  recognized 
it  as  holding  the  executive  power  of  the  state.  44  MS.  Dom.  Let.  173  (Moore'& 
Digest,  Vn,  924). 
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are  not  regarded  as  in  themselves  unlawful.  But  they  become  so  when 
so  organized  as  to  constitute  an  expedition;  that  is,  whenever  they  are  so 
combined  that  there  exist  the  means  of  hostile  action.  The  extent  of 
the  organization  thus  becomes  the  test  of  the  existence  of  an  expedition. 
When  applied  to  the  case  of  elements  departing  from  the  country  as  yet 
imcombinedi  their  capability  of  proximate  combination  into  an  efficient 
unit  will  determine  their  character  as  an  expedition.** 

In  general,  the  possibility  of  immediate  or  proximate  emploj^nent  for 
warlike  purposes  may  be  considered  the  measure  of  the  organization 
and  preparation  which  are  necessary  to  such  an  undertaking  as  the  state 
is  imder  obligation  to  prohibit.  The  United  States  applied  this  test 
during  the  Franco-Prussian  war,  when  several  hundred  Frenchmen 
embarked  at  New  York  for  the  purpose  of  joining  the  French  army.  The 
vessels  in  which  they  sailed  carried  also  large  quantities  of  arms  and  am- 
munition. The  United  States  Government  took  the  view  that  this  could 
not  be  looked  upon  as  a  hostile  undertaking,  since  the  men  were  wholly 
unprepared  for  the  use  of  the  arms.*^ 

It  is  not  necessary,  however,  that  all  the  elements  to  be  combined 
should  be  present  at  the  time  of  departure.  Men  or  arms  are  sometimes 
added  or  secured  in  transit.  The  possibility  that  the  one  element  when 
leaving  may  later  be  effectively  combined  with  others  for  warlike  action 
is  sufficient  to  involve  those  concerned  in  a  violation  of  the  law.^  In 
1895,  the  American  ship  Laurada,  sailing  from  New  York,  stopped  out- 
side Sandy  Hook  and  took  on  men  and  arms.  The  men  drilled  during 
the  voyage  and  prepared  for  the  use  of  the  arms.  In  remanding  the 
men  for  trial,  the  test  of  the  capability  of  proximate  combination  was 
the  decisive  factor.  '^  However  Intimate  it  may  have  been  to  have 
taken  aboard  his  ship  either  the  men  or  their  arms,  or  both,  for  trans- 
portation to  the  island  of  Cuba,  as  soon  as  it  became  apparent  that  it 
was  an  organized  force,  capable  of  proximate  combination  for  off^isive 
purposes,  it  took  on  a  new  character  .  .  .  the  enterprise  became  hence- 
forth essaitially  a  military  expedition."  *^ 

«  U.  S.  V,  HugJieB,  70  Fed.  972,  citing  Hall,  International  Law,  p.  609;  see  abo 
Wiborg  V.  U.  S.,  163  U.  S.  632,  653-654. 
"  See  Han,  International  Law,  p.  607. 
«U.  S.  V.  Murphy,  84  Fed.  609;  U.  S.  v.  Nunei,  82  Fed.  099. 
«^U.  S.  p.  Hui^ee,  70  Fed.  972. 
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3.   THE  QUESTION  OF  JURISDICTION 

It  is  only  from  the  standpoint  of  the  particular  states  affected  that 
expeditions  are  considered  unlawful.  They  are  not  of  the  nature  of 
piracy,  to  be  repressed  by  all  states  wherever  found.  But  for  every 
attempted  hostile  undertaking  of  this  sort  some  state  is  charged  in  a 
measure  with  responsibility.  Its  responsibility  is  dependent  on  the  fact 
of  the  connection  of  the  expedition  in  some  way  with  its  territory,  or 
the  commission  of  some  act  within  its  jurisdiction  over  which  it  may  be 
presumed  to  have  had  control.  Therefore,  in  the  view  of  that  state, 
only  those  expeditions  are  unlawful  which  are  carried  on  from  its  terri- 
tory, or  which  have  been  prepared  through  the  use  of  its  resources  and 
under  the  protection  of  its  jurisdiction. 

The  extent  of  the  action  necessary  to  be  taken  within  its  jurisdiction 
in  order  that  the  government  will  take  cognizance  of  the  expedition  as  a 
violation  of  its  law,  or  as  an  undertaking  for  which  it  must  assume 
responsibility,  is  only  so  great  as  the  exigencies  of  prevention  demand. 
The  inception  of  the  conspiracy,  and  the  formation  of  plans  and  organiza- 
tion may  have  occurred  in  some  other  coimtry  than  that  from  which  the 
expedition  finally  sets  out.  The  individuals  may  have  associated  in  a 
foreign  country  for  the  purpose  of  carrying  on  an  expedition  from  this,  j 
But  if  they  have  made  use  of  this  territory,  the  government  must  take 
steps  to  thwart  their  purpose. /In  1817,  a  number  of  foreigners  enlisted 
or  engaged  in  Holland  to  join  the  revolutionists  in  South  America,  and 
embarked  for  the  United  States  with  their  military  equipment,  intending 
to  obtain  passage  from  this  coimtry  to  the  scene  of  operations.  They 
arrived  under  the  command  of  a  leader  who  exercised  the  authority 
of  a  commander  during  their  stay  at  Philadelphia.  He  ordered  them 
to  a  place  of  rendezvous,  and  drilled  them.  When  they  were  about  to 
depart,  the  boat  in  which  they  had  taken  passage  was  stopped  by 
admiralty  process,  and  the  members  of  the  expedition  were  held  for 
trial.  The  court  decided  that  in  such  cases  the  state  is  compelled  to 
assume  responsibility  if  the  expedition  is  allowed  to  depart  from  its 
shores,  ^y  It  is  possible,  of  course,  that  the  other  state,  if  foimd  negligent 
in  the  matter,  could  also  have  been  held  responsible.    But  the  liability 

«>  Ex  parte  Needham,  1  Pet.  C.  C.  487  (Fed.  Cas.  10060). 
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of  the  United  States  would  be  in  no  wise  diminished.  It  is  under  obliga- 
tion to  prevent  the  use  of  its  territory  and  resources,  whether  by  citizens 
or  by  aliens;  and  expeditions  elsewhere  organized  cannot  be  allowed  the 
privilege  of  a  protected  position  within  its  jurisdiction  for  the  furtherance 
of  their  enterprise.*' 

The  actual  contact  of  the  members  or  elements  of  an  expedition  within 
the  territory  of  the  responsible  state  is  not  indispensable.**  It  is  easily 
possible  that  the  unlawful  organization  may  be  otherwise  effected. 
When  a  body  of  men  depart  with  a  common  objective  point,  and  acting 
in  cooperation,  some  previous  preparation  is  ahnost  to  be  presumed. 
The  ability  of  the  members  to  assemble  beyond  the  limits  of  the  state 
is  in  itself  an  evidence  of  prearrangement  within  the  state.  It  will 
matter  little  whether  the  men  have  actually  met,  or  have  acted  entirely 
through  the  intermediation  of  their  common  leaders,  provided  only 
the  expedition  was  set  on  foot  within  the  state  which  is  charged  with  its 
prevention.  Members  of  many  expeditions  held  unlawful  departed  as 
passengers,  and  frequently  the  arms  and  the  men  were  sent  out  from 
different  ports.  It  is  not  to  be  expected  that  expeditions  will  depart- 
openly  and  with  no  attempt  to  conceal  their  real  purpose.  To  depart 
as  individuals  and  meet  beyond  the  boundaries  of  the  state  is  a  common 
ruse  to  evade  the  officers  of  the  law.  If  the  entire  law  of  prevention  is 
not  to  be  nullified,  the  government  must  prohibit  and  punish  these 
expeditions  though  the  actual  combination  occurs  beyond  the  ordinary 
range  of  its  authority. 

While  the  authority  of  the  state  is  thus  extended  to  cover  undertakings^ 
originated  abroad  and  finally  formed  abroad,  it  is  always  necessary  that 
in  some  way  the  expedition  shall  have  bedh  put  together  within  its  juris- 
diction. Since  the  entire  enterprise  need  not  have  been  prepared  within 
a  single  state,  the  place  of  the  occurrence  of  any  particular  part  of  the 
imdertaking  is  immaterial.  But  some  preparation  must  have  been 
made  in  the  particular  territory  in  question  in  order  that  some  ground 
for  the  state's  interference  may  be  established.  There  will  need  to  have 
been  an  enlistment  of  men,  the  acquisition  of  equipment,  the  perfection 
of  plans  and  organization,  the  training  or  drilling  of  the  men  for  service, 

♦*  Charge  to  Grand  Jury,  5  Blatchf.  556  (Fed.  Cas.  18264). 
**  U.  S  t;.  Murphy,  84  Fed.  609. 
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or  such  Other  things  as  will  offer  the  possibility  of  governmental  repres- 
sion. Only  then  may  the  expedition  be  said  to  have  been  set  on  foot 
within  that  territory. 

4.   ACCESSORY  CONDUCT 

In  general,  the  same  rules  are  applied  to  the  action  of  accomplices  as 
to  that  of  direct  offenders.  Since  the  efforts  at  prevention  of  these 
enterprises  are  directed  largely  toward  the  preparations  for  hostilities, 
those  who  are  to  be  direct  participants  in  the  attack  or  invasion  cannot 
easily  be  separated  from  others  indirectly  concerned.  The  state  would 
find  prevention  impossible  if  it  attempted  to  punish  only  those  who  were 
to  engage  in  the  actual  fighting.  Those  who  provide  or  prepare  the 
means  for  an  expedition  are  in  fact  the  real  offenders  at  municipal  law, 
whether  they  are  acting  as  principals  or  accomplices.  For  they  commit 
the  abuse  of  the  territory  and  resources  which  the  state  is  imder  obliga- 
tion to  prevent.  Therefore,  the  law  of  the  United  States  regards  the 
accessory  as  equally  guilty  with  the  member  of  the  expedition  and  im- 
poses the  same  penalty  upon  him. 

Where  contributions  of  money,  arms,  or  other  provisions  have  been 
made,  the  hostile  purpose  is  very  apparent.  These  are  things  which 
will  be  a  material  aid  to  the  expedition  and  will  add  to  its  chance  of 
success.  These  and  other  things  which  tend  to  forward  the  enterprise 
and  make  it  possible  show  on  their  face  such  collusion  as  to  involve  the 
contributor  in  the  designs  of  the  direct  participants.^^  But  in  testing 
a  given  situation  to  determine  whether  or  not  such  collusion  exists,  we 
may  not  rely  entirely  on  the  fact  that  assistance  is  rendered.  The  final 
question  of  guilt  or  innocence  turns  here,  as  in  the  case  of  principals, 
on  the  fact  of  intent. 

Difficulties  will  most  often  be  presented  in  the  case  of  vessels  fur- 
nishing transportation  to  an  expedition.  Vessels  engaging  in  hostilities 
are,  of  course,  considered  as  part  of  the  enterprise.  But  more  frequently 
ships  are  employed  merely  for  the  transportation  of  the  men  to  the  scene 
of  their  operations,  or  of  arms  for  the  use  of  the  expedition.  The  officers 
of  a  vessel  so  used  can  only  escape  the  charge  of  intending  to  forward  the 

**  Charge  to  Grand  Jury,  4  Wkly.  Law  Gaz.  214  (Fed.  Gas.  18268).  Same,  5 
McLean,  306  (Fed.  Gas.  18267). 
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enterprise  if  the  destination  and  unlawful  character  of  their  caiigo  was 
unknown  at  the  time  of  embarkation.^*  Mates  of  a  vessel,  sailing  from 
a  port  of  the  United  States,  which  had  transported  an  expedition  con- 
trary to  law,  were  held  guilty  of  no  offense  if,  at  the  time  of  sailing,  they 
did  not  know  that  the  vessel  was  to  carry  an  expedition,  and  did  not 
learn  the  fact,  until  they  met,  beyond  the  three  mile  limit,  another 
vessel  containing  men  and  arms.^^ 

The  owner  of  a  vessel  so  employed  is  equally  guilty  if  he  provides  her 
for  that  purpose,  or  has  knowledge  of  the  use  to  which  she  is  to  be  put.^ 
In  the  case  of  Hart,^^  the  defendant  was  president  of  a  company  owning 
a  ship  which  carried  men,  weapons,  and  military  supplies  from  a  point 
off  Bamegat  to  the  island  of  Navassa.  The  court  instructed  that  to 
have  so  provided  the  means  of  an  expedition  with  knowledge  of  the 
character  of  the  undertaking  was  contrary  to  law. 

Whether  or  not  the  ofiSicers  of  a  ship  may  escape  responsibility  entirely 
in  case  an  expedition  is  taken  on  imwittingly,  and  its  unlawful  character 
only  discovered  after  sailing,  depends  upon  the  absence  of  the  fact  of 
subsequent  collusion  with  the  members  of  the  expedition.  For  instance, 
the  master  of  an  American  steamship  took  on  board,  after  leaving  port, 
men  and  arms,  not  being  at  that  time  to  all  appearances  a  military  organ- 
ization. But  during  the  voyage,  the  men  were  allowed  to  take  the  arms 
and  continue  their  preparations  by  organizing^  and  drilling  as  though  for 
warlike  maneuvers.  These  facts  were  considered  evidence  of  the  collu- 
sion of  the  master  of  the  vessel,  who  was  held  for  trial  as  an  accomplice.*^ 

It  is  immaterial  in  any  case  that  the  assistance  so  furnished  continues 
during  only  a  part  of  the  voyage.  Frequently  expeditions  are  trans- 
shipped at  an  intermediate  port  to  escape  detection.  But  transportation 
during  only  a  part  of  the  course  does  not  differ  in  the  matter  of  ill^ality 
from  transportation  during  the  whole  journey,  though  perhaps  more 
often  in  the  former  case  the  master  of  the  vessel  may  be  unaware  of  its 
destination  and  unlawful  purpose.    So  in  the  case  of  Hart,*^^  the 


•Hart p.  U.S.,  84  Fed.  799;  U.  S.  v.  Hart,  78  Fed.  868; U. a 9. Rand*  17 Fed.  142. 

^  Wiborg  V.  U.  S.,  163  U.  S.  632. 

«  U.  S.  V.  O'Brien,  75  Fed.  900. 

«  U.  S.  V.  Hart,  78  Fed.  868;  Hart  v.  U.  S.,  84  Fed.  799. 

»  U.  S.  i;.  Hughes,  75  Fed.  267. 

»*  Supra,  note  49. 
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tion  was  transferred  at  the  island  of  Navassa  to  another  ship  which  then 
proceeded  with  it  toward  Cuba.  But  the  knowledge  of  the  one  that  pro- 
vided the  first  ship,  of  the  final  destination  of  the  men  was  sufficient  to 
convict  hun. 

Where  assistance  is  secured  through  compulsion,  no  collusion  may 
of  course  be  presumed.  An  accomplice  is  a  voluntary  assistant  in  a 
crime.  In  admitting  the  testimony  of  witnesses  in  the  case  of  an  expedi- 
tion across  the  Mexican  border,  those  who  claimed  they  had  been  cap- 
tured and  compelled  to  join  the  expedition  under  pressure  of  force  and 
threats  of  violence  were  not  regarded  as  accomplices.^' 

There  appears  to  be  no  obligation  on  the  part  of  one  coimtry  to  pimish 
persons  for  assistance  rendered  to  expeditions  proceeding  entirely  from 
other  countries.  The  existence  of  an  expedition  is  a  necessary  condition 
precedent  to  the  existence  of  accessories.  When  the  fact  of  an  expedition 
is  a  matter  beyond  the  power  or  province  of  the  government  to  ascertain, 
no  expedition  exists  in  the  view  of  the  law.  It  will  then  have  no  obliga- 
tion to  prevent  the  action  of  accomplices.  To  convict  of  providing  the 
means  for  a  military  enterprise,  it  must  be  proved  that  the  enterprise 
was  organized  in  or  carried  on  from  the  country,  as  well  as  the  fact  that 
some  one  was  preparing  the  means  for  it.^'  In  1891,  during  the  Bal- 
maceda  revolution  in  Chile,  arms  and  ammunition  were  purchased  in 
the  United  States,  and  were  sent  away  in  the  armed  transport  of  one 
of  the  parties.  While  this  was  perhaps  not  clearly  a  conmiercial  venture, 
the  expedition,  if  there  was  such,  could  not  be  said  to  have  been  carried 
on  from  the  United  States.'^  Likewise,  contributions  made  directly  to 
armed  forces  in  a  foreign  coimtry  are  not  within  the  prohibition  of  the 
law.  For  however  much  such  donations  may  further  the  hostilities, 
they  are  not  contributions  to  expeditions  actually  put  together  in  or 
carried  on  from  a  friendly  state.  ^^ 

But  once  the  fact  of  the  expedition  is  established,  then  any  action  over 
which  the  state  has  control,  or  the  action  of  any  person  over  which  the 
state  has  jurisdiction  is  unlawful  if  it  contributes  to  an  offense,  even 

»*  U.  S.  V.  Ybaaes,  53  Fed.  536. 
"  U.  S.  V.  Hart,  78  Fed.  868. 

^  U.  S.  V.  Trumbull,  48  Fed.  99, 103;  see  also  U.  S.  v.  The  Itata,  49  Fed.  646;  and 
the  caee  of  The  Wahlberg,  For.  Rel.  1895,  II,  867-876. 
M  H.  Ex.  Doc.  74, 25  Cong.  2  Scss.  p.  7. 
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though  it  takes  efifect  beyond  the  boundaries.  When  the  captain  and 
mate  of  a  vessel,  knowing  the  character  of  their  cargo  and  its  intended 
purpose,  had  transported  arms  from  a  port  in  the  United  States  to  a 
foreign  port  together  with  men  and  stores  to  be  used  in  a  military 
expedition  from  this  country,  they  were  found  guilty  of  a  violation  of  the 
law.^  The  taking  on  board  of  expeditions  on  the  high  seas  is  an  oft- 
repeated  offense  of  this  sort.  On  returning  within  jurisdiction,  the 
officers  of  the  vessel  are  liable  to  prosecution  and  punishment  as  though 
their  act  had  been  completed  within  the  territorial  waters. 

5.   THE   CONSUMMATION  OP  THE  OFFENSE 

Inasmuch  as  the  state  is  most  largely  concerned  with  the  attempts  at 
setting  on  foot  expeditions,  it  is  necessary  to  consider  how  far  the  in- 
dividual must  have  gone  before  the  government  will  take  cognizance  of 
his  action  as  unlawful. 

Though  the  fact  of  a  hostile  intention  is  usually  a  point  most  difficult 
of  proof,  it  occasionally  happens  that  the  unlawful  purpose  of  some 
person  is  openly  declared.  When  this  occurs  in  the  absence  of  any 
positive  evidence  of  its  substantial  nature,  as  is  generally  the  case,  the 
question  arises  as  to  whether  or  not  the  intent  in  itself  constitutes  an 
offense  within  the  meaning  of  the  law.  On  this  point,  however,  there  can 
be  little  controversy.  The  intention  to  commit  a  crime  is  not  per  se  a 
crime.  ''Mere  words,  spoken  or  written,  though  indicative  of  the  most 
determined  purpose  to  do  the  forbidden  acts,  will  not  constitute  an 
offense."  ''The  offense  is  not  complete  without  some  overt  or  definite 
act."  w 

Of  more  frequent  occurrence  has  been  the  revolutionary  agitation 
within  the  United  States  against  other  countries,  unaccompanied  by  any 
declaration  of  hostile  purpose.  Organizations  have  been  created  for  the 
purpose  of  stirring  up  or  fostering  rebellion  abroad.  Notorious  among 
these  have  been  the  "revolutionary  aid  societies"  and  "immigrant 
associations"  of  the  Irish,  and  the  Fenian  brotherhood.   They  have  been 

••  U.  S.  t;.  Rand,  17  Fed.  142. 

"  U.  S.  V.  Lumsden,  1  Bond,  5  (Fed.  Cas.  15641).  See  also  S.  Ex.  Doc.  57,  31 
Cong.  1  Sess.  p.  48. 
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a  source  of  trouble  for  the  United  States  with  other  countries;  and  the 
inability  of  the  government  legally  to  suppress  them  has  made  more 
difficult  the  performance  of  international  duties. 

In  1885,  Mr.  Valera,  the  Spanish  minister  at  Washington,  directed  a 
note  to  the  Secretary  of  State  in  which  he  seemed  to  hold  it  ''the  duty  of 
a  government  to  repress  outward  manifestations  which  may  result  in 
overt  violations  of  the  law."  ^  But  the  Government  of  the  United 
States  refuses — in  fact  it  has  not  the  power — ^to  interfere  with  expres- 
sions of  individual  opinion  unless  some  overt  act  accompanies  the 
opinion  which  it  is  desired  to  punish.  ''We  do  not  punish  such  proceed- 
ings until  the  spirit  of  interference  which  induces  them  reaches  its 
natural  consummation,  that  of  attempts  to  interfere  in  the  affairs  of  a 
foreign  country  by  force."  "  The  Robert  Emmett  Club  of  Cincinnati 
(1885)  was  an  organization  having  for  its  object  the  overthrow  of  the 
English  Government  in  Ireland.  It  undertook  the  uniting  of  all  Irish- 
men in  America  for  this  ultimate  purpose.  But  the  members  confined 
themselves  entirely  to  moral  agitation,  and  were  guilty  of  no  overt  act 
which  would  justify  their  punishment.  It  was  therefore  impossible  to 
suppress  their  activities.^  In  connection  with  the  Fenian  expeditions 
from  the  United  States  into  Canada,  this  government  maintained  that 
it  had  performed  its  full  duty  in  repressing  only  overt  acts,  not  de- 
nouncing the  disturbers  while  they  confined  themselves  to  moral  agita- 
tion.*i 

The  consummation  of  the  offense,  then,  is  the  commission  of  an  overt 
act.    It  is  the  taking  of  the  first  definite  steps  in  the  enterprise,  "pro- 
viding the  means  for  the  expedition,  furnishing  munitions  of  war  or    . 
money,  enlisting  men,  and,  in  short,  doing  anything  and  ever3rthiiig    ' 
/     that  is  necessary  to  the  commencement  and  prosecution  of  the  enter-    I 
/     prise."  *^    It  is  simply  some  definite  act  which  leads  to  an  attempt  at  / 
forcible  interference  in  a  foreign  territory.    It  is  obvious,  of  course,  that  / 
these  acts  must  be  sufficient  to  show  the  intention  to  set  on  foot  an  [ 

»  From  the  reply  of  the  Secretary  of  State,  Mr.  Bayard,  For.  Rel.,  1885,  776. 
••  Mr.  Gushing,  At.  Gen.,  to  Mr.  Marcy,  Sec.  of  St.,  Dec.  2,  1856,  8  Op.  At.  Gen. 
■216. 

«>  U.  S.  V,  Lumsden,  1  Bond,  6  (Fed.  Gas.  15641). 

"  Dip.  Gorres.  1865,  II,  103;  1866, 1,  77. 

**  Gharge  to  Grand  Jury,  5  McLean,  249  (Fed.  Gas.  18266). 
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expedition,^  for  otherwise  an  eesential  factor  of  unlawful  action  would 
be  lacking.  But  given  the  hostile  intent  and  the  overt  act,  the  actual 
setting  forth  of  the  expedition  is  an  unimportant  question  in  the  prosecu- 
tion of  the  offenders.  The  inception  of  the  expedition  is  a  violation  of 
the  law.** 

Chapter  III.   International  DisTiNomsHED  from  Municipal 

Phases  of  the  Law 

1.  bearinq  op  the  municipal  on  the  international  law 

The  definition  of  unlawful  conduct  which  has  formed  the  basis  of  the 
practice  of  the  United  States  is  set  forth  in  the  municipal  law.  As  we 
shall  see  presently,  individuals  are  only  indirectly  parties  to  the  inter- 
national delict.  In  one  sense,  therefore,  the  law  applied  to  them  can 
be  none  other  than  municipal.  But  we  shall  find  also  that  only  through 
their  action  is  an  occasion  for  the  international  delict  created,  and  that 
their  conduct  may  have  international  consequences.*^  In  another  sense, 
then,  the  law  governing  their  conduct  is  international.  It  is  for  the  pur- 
pose of  controlling  the  relations  of  the  citizens  of  one  state  with  another 
state,  and  it  has  important  effects  in  the  relation  of  government  to 
government.  This  law,  consequently,  tends  to  confonn  to  the  require- 
ments of  international  obligations,  and  thus  to  express  the  law  of  nations 
which  has  called  it  forth. 

Reference  has  previously  been  made  to  the  fact  that  the  law  on 
hostile  expeditions,  adopted  by  the  United  States,  originated  in  the 
development  of  foreign  relations.**  The  offense  it  purports  to  pro- 
hibit is  an  aggression  agidnst  a  foreign  government,  and,  in  the  ap- 
plication of  the  law,  the  direct  interest  of  the  government  has  sel- 
dom been  other  .than  the  preservation  of  peaceful  relations  with  other 
states.  While,  therefore,  the  special  relation  set  up  by  this  municipal 
law  is  one  of  the  state  and  its  subject,  it  arises  out  of  the  efforts  of  the 
state  to  make  the  conduct  of  its  subjects  confonn  to  the  requirements 

•«  Charge  to  Grand  Jury,  Fed.  Cas.  18265. 

•*  U.  S.  V.  O'SulUvan,  Fed.  Cas.  16975;  U.  S.  v.  Ybanez,  53  Fed.  636. 

M  Infra,  sec.  2. 

••  Supra,  I,  1. 
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of  international  obligations.  This  fact  has  appeared  in  the  discussion 
given  to  the  various  principles  applied  to  individual  conduct.  Never- 
theless, if  this  municipal  law  has  in  fact  departed  from  the  strict  neces- 
sities created  by  the  law  of  nations,  in  so  far  as  it  has,  it  must  be  regarded 
as  of  only  local  validity.  It  may  be  intended  to  serve  the  ends  of  local 
r^ulation  as  well  as  international,  but  its  effect  in  the  fulfillment  of  the 
state's  obligations  must  be  in  conformity  with  international  law  if  its 
principles  are  to  be  acceptable  to  other  states. 

The  international  significance  of  the  distinctions  between  lawful  and 
imlawf  ul  conduct  of  citizens  or  subjects  appears  when  they  are  considered 
from  the  standpoint  of  interstate  relations  alone.  The  United  States 
interferes  with  the  conduct  of  individuals  only  upon  evidence  of  their 
hostile  intention.  It  is  obvious  that  the  interests  of  other  countries  will 
not  demand  the  restraint  of  imdertakings  not  directed  toward  an  offense 
against  them;  that  is,  of  imdertakings  in  which  there  is  no  hostile  pur- 
pose. Conduct  in  which  that  purpose  is  lacking  is  ordinarily  not  objec- 
tionable to  the  foreign  state,  and  is,  consequently,  not  prohibited  by 
international  law.  The  duty  of  prevention  requires  the  repression  of 
attempts  at  and  preparations  for  hostilities  only.  It  is  difficult  to  form 
a  statement  of  the  duty  which  does  not  involve  the  idea  of  a  hostile  de- 
sign or  intention.  Therefore  while  any  state  may  employ  its  own 
methods  in  the  performance  of  its  duty,  and  may  prohibit  whatever  acts 
it  chooses  for  the  purpose  of  forestalling  expeditions,  it  will  find  no  war- 
rant in  international  law  for  interfering  with  other  acts  than  those  which 
are  coupled  with  an  intention  of  attacking  a  friendly  state.  Any  rule  of 
prohibited  conduct  which  may  possibly  fail  to  include  all  undertakings 
so  intended  falls  short  of  the  requirement  of  the  international  obligation. 

The  only  evidence  which  is  material  to  the  proof  of  an  internationally 
forbidden  act  in  the  preparation  of  an  expedition  is  that  which  establishes 
the  intention  subsequently  to  commit  hostilities.  The  immediate  acts 
are  not  in  themselves  a  test  of  innocence  or  guilt.  It  is  only  the  evidence 
of  the  ultimate  purpose  of  these  acts  which  establishes  the  duty  of  the 
state  with  regard  to  them. 

The  absence  of  the  unlawful  purpose,  in  absolving  the  individual,  at 
the  same  time  frees  the  state  from  culpability.  The  lack  of  any  evidence 
of  hostile  intent  is  the  most  complete  defense  of  the  state  charged  with 
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failure  in  the  performance  of  its  duty.  When  the  United  States  decided, 
in  the  case  of  the  transportation  of  arms  and  men  to  France  during  the 
Franco-Prussian  war,*^  that  there  was  no  evidence  of  such  hostile  pur- 
pose on  the  part  of  the  persons  concerned  as  would  justify  interference, 
it  in  fact  decided  that  no  international  delinquency  would  be  occasioned 
by  the  refusal  to  prevent  their  departure.  The  intent  of  the  individual 
is  thus  first  to  be  proved  in  order  to  establish  a  possible  liability  on  the 
part  of  the  state.  Whatever  further  is  necessary  to  fix  that  liability, 
this  much  is  requisite.  The  rule  of  hostile  intent  is,  therefore,  consistent 
with  the  international  obligation  and  with  the  law  that  creates  it. 

The  law  of  the  United  States  considers  an  expedition  to  be  an  organ- 
ized body  of  men  capable  of  military  action.  But  even  these  qualifica- 
tions of  the  term  are  so  construed  as  to  include  any  number  of  men,  in 
whatever  manner  organized,  which  could  commit  that  offense  against 
a  friendly  state  which  the  government  is  boimd  to  prevent.  Thus 
construed,  the  rule  of  the  municipal  law  becomes  definitive  rather  than 
restrictive.  It  specifies  the  prohibited  imdertakings  without  excluding 
anything  demanded  by  the  general  law. 

Only  those  expeditions  are  punished  which  proceed  from  the  United 
States.  In  other  words,  the  United  States  denies  its  responsibility  for 
all  expeditions  not  set  on  foot  within  or  carried  on  from  this  coimtry. 
This  fixes  the  liability  of  the  state  as  well  as  the  subject.  The  chief 
purpose  served  is  to  distinguish  between  unlawful  conduct  for  which  the 
state  is  internationally  responsible  and  that  for  which  it  is  not.  It  is 
by  this  rule  that  the  connection  of  the  government  with  the  offense  in 
question  is  to  be  ascertained.  The  rule  is  in  such  agreement  with  the 
principles  of  state  responsibility  that  its  validity  as  well  as  international 
application  is  evident. 

There  has  been  no  interference  with  suspicious  enterprises  by  the 
government  of  the  United  States  until  some  overt  act  has  been  com- 
mitted. Since  the  completion  of  the  internationally  forbidden  act 
is  effected  entirely  beyond  the  jurisdiction  of  the  state  attempting 
to  prevent  it,  it  is  necessary  for  that  state  to  fix  the  point  beyond 
which  its  subjects  may  not  go  with  impunity.  This  is  primarily  a 
municipal  regulation,  since  it  is  only  for  the  purpose  of  facilitating  the 

«  Supra,  II,  2. 
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execution  of  the  law.  It  does  not  purport  to  define  in  any  sense  the 
offense  which  is  forbidden  nor  the  extent  of  the  state's  responsibility. 
It  establishes  only  that  point  at  which  the  government  will  take  cog- 
nizance of  conduct  suspected  of  being  unlawful  in  its  character  and  pur- 
pose. The  question  as  to  how  far  expeditions  shall  be  allowed  to  go, 
or  how  complete  an  organization  may  be  effected,  before  there  shall  be 
interference,  is  a  matter  entirely  for  the  state  within  whose  territoiy 
the  acts  are  taking  place.  It  is  a  question  of  expediency  in  the  preven- 
tion of  expeditions. 

It  is  not  to  be  denied,  however,  that  the  preparations  for  expeditions 
are  of  international  concern.  Foreign  governments  are  more  desirous 
of  the  prevention  of  imdertakings  which  may  cause  irreparable  damage 
to  thdr  coimtry  than  of  the  enforcement  of  the  liability  of  a  delinquent 
state.  Their  representatives  frequently  protest  against  the  seeming 
negligence  of  the  government  in  respect  to  preparations  for  unlawful 
enterprises.  In  this  they  are  entirely  within  their  right,  but  the  legal 
consequences  of  their  protests  are  extremely  limited.  The  duty  of  the 
state  against  whose  inactivity  the  objections  are  made  is  the  prevention 
of  hostilities  rather  than  the  prevention  of  preparations.  The  extent  of 
the  restraint  exercised  within  its  territoiy  need  be  only  that  which  is 
sufficient  to  the  fulfillment  of  the  duty.  No  liability  is  incurred  unless 
there  is  failure, — unless  forcible  acts  are  in  fact  attempted  against 
another  country.  Failing  in  that  duty,  there  is  no  doubt  the  state  will 
find  its  defense  the  more  difficult  and  its  liability  the  greater  if  it  appears 
that  it  negligently  delayed  its  preventive  measures,  or  refused  to  take 
cognizance  of  alleged  unlawful  acts.  The  foreign  government  is  con- 
cerned, therefore,  with  the  rule  as  to  the  commission  of  an  overt  act  in 
so  far  as  this  rule  may  be  urged  as  a  defense  or  the  overt  act  as  an  evi- 
dence of  delinquency.  But  it  can  have  no  right  to  require  that  action  be 
taken  against  individuals  at  any  particular  stage  of  the  proceedings, 
neither  at  the  time  the  hostile  intent  is  first  suspected,  nor  after  prepara- 
tions have  begun. 

Consequently,  while  it  is  necessary  that  action  be  taken  at  some  time 
during  the  setting  on  foot  of  an  expedition,  it  cannot  be  said  that  the 
rule  applied  by  the  United  States  is  based  on  international  law.  That 
law  makes  only  the  general  requirement  that  cognizance  of  expeditions 
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be  taken  in  sufficient  time  that  the  power  of  prevention  may  be  effect- 
ively exercised.  On  the  other  hand,  the  rule  of  the  municipal  law  is  in 
ample  fulfillment  of  that  requirement. 

2.  THE  RELATION  OF  THE  INDIVIDUAL  TO  THE  LAW 

Individuals  are  not  persons  in  international  law.  The  law  binds 
states  only.  It  deals,  it  is  true,  with  the  rights  and  duties  of  citizens  and 
subjects.  It  guarantees  them  privil^es,  and  imposes. limitations  upon 
their  conduct.  Thus  they  become  the  subjects  of  international  laws. 
But  they  are  not  parties  to  the  law  in  the  sense  that  their  rights  and 
duties  may  be  personally  enforced  through  its  remedial  processes.  What- 
ever rights  they  enjoy  imder  it  belong  to  their  sovereigns,  and  whatever 
obligations  are  imposed  upon  them  are  enforced  through  their  own 
government,  or  with  its  acquiescence.  Consequently,  while  a  state  may 
be  boimd  under  the  law  of  nations  by  the  duty  of  abstention  from  inter- 
ference in  the  affairs  of  foreign  states,  its  subjects  are  not  boimd  in  the 
same  maimer  by  the  same  law.^  It  is  for  that  reason  that  the  state  is 
given  the  further  duty  to  prevent  like  interference  on  the  part  of  private 
persons.  This  added  obUgation  is  likewise  limited  to  the  state  on  which 
it  is  imposed.  It  does  not,  ipso  facto,  create  a  corresponding  duty  on 
the  part  of  the  citizen.  So  far  from  his  having  a  duty  to  another  state, 
he  is  free,  for  all  the  international  law  affects  him,  from  any  responsibility 
to  his  own  state  for  such  objectionable  conduct.  That  responsibility 
can  be  created  only  by  mimicipal  law.  Though  international  law  in- 
directly renders  his  act  unlawful,  it  is  only  unlawful  in  the  sense  that  it 
must  be  prevented.  If  the  offender  is  to  be  punished  for  his  act,  it  must 
be  done  through  some  municipal  law  applicable  to  him,  at  the  hands  of 
a  government  having  jurisdiction  over  him.  If  the  state  chooses  to 
r^ard  the  individual  act  as  lawful,  there  is  no  power  to  regard  it  as  un- 
lawful, within  the  sphere  of  that  state.'*  For  the  effect  of  the  inter- 
national law  is  not  to  impose  obligations  on  private  persons  but  only  on 
the  state  itself,  and  to  compel  it  to  assume  responsibility  for  objection- 

"  Wharton,  CrimiQal  Law,  sec.  1901.  See  convention  relative  to  the  creation  of 
an  international  prize  court,  Hague  Peace  Conference,  1907.  Article  4  allowB  an 
appeal  to  the  court  by  individuals  directly  in  some  cases. 

*'  7  Op.  At.  Gen.  367,  381  (in  connection  with  enlistments). 


LAW  OF  HOSTILE  MILITABT  EXPEDITIONS  AS  APPUED  BT  THE  U.  S.     31 

able  private  acts.  From  the  standpoint  of  an  offended  state,  it  is  the 
failure  to  meet  this  obligation  that  gives  ground  for  international  action; 
and  the  offense  of  the  individual  is  dealt  with  by  it  only  through  the 
local  law.  Properly  speaking,  there  cannot  be  a  violation  of  inter- 
national law  on  the  part  of  an  individual. 

The  members  of  a  hostile  expedition  are,  however,  ordinarily  offenders 
against  the  states  concerned  with  their  undertaking.  It  is,  of  course, 
conceivable  that  the  state  within  whose  territory  the  expedition  orig- 
inates might  attempt  the  frustration  of  its  designs  without  r^arding 
the  enterprise  as  unlawful.^  But  so  long  as  the  expedition  remains 
under  the  control  and  within  the  jurisdiction  of  that  government,  its 
only  offense  will  be  against  the  local  sovereign.  As  against  this  state,  it 
may  be  regarded  as  offensive  from  more  than  one  view-point.  It  may 
be  regarded,  in  the  first  place,  as  having  injured  a  friendly  state;  and  the 
individuals  will  be  punished  by  the  government  in  behalf  of  the  one  they 
would  have  attacked.  In  the  strict  theory  of  international  law,  this 
would  seem  to  be  the  proper  conception  of  the  offense.  The  act  is  re- 
garded as  criminal  because  of  the  injury  which  might  be  done  to  a 
friendly  country,  and  out  of  international  considerations  the  government 
punishes  the  offenders.^^  In  the  second  place,  they  may  be  punished 
in  the  interest  of  their  own  state  primarily;  because  it  is  necessary  to 
the  maintenance  of  orderly  and  peaceable  foreign  relations  and  the  ful- 
fillment of  the  state's  obUgations.  The  citizen  is  not  permitted  to  haz- 
ard the  peace  and  safety  of  his  own  state  by  any  aggressions  on  another 
for  whatsoever  reasons  they  are  undertaken.^*  The  crime  is  thus  consid- 
ered as  consisting  in  acts  which  involve  the  government  in  diflSculties.^* 
In  addition  to  these  aspects  of  the  offense,  most  states,  no  doubt,  regard 
such  conduct  as  destructive  of  the  domestic  tranquillity.^*  Furthermore 
it  is  in  derogation  of  the  sovereignty  of  the  state,  and  in  contravention 
of  the  sovereign  will.  Aside  from  the  statutory  offense,  unauthorized 
acts  of  war  are  a  violation  of  the  national  jurisdiction.^^   To  declare  and 

^  This  was  the  case  before  the  enactment  of  the  Neutrality  Act  of  1794. 
'^  This  is  implied  in  the  statement  of  the  statutes  of  the  U.  S.,  and  England.    See 
C^p.  VI,  sec.  1. 
^<  Fillmore,  Annual  Message,  Dec.  2,  1851,  Richardson,  Messages,  V,  113,  115. 
"  This  is  implied  in  the  statements  of  European  legislation.    See  Chap,  VI,  sec.  1. 
^*  U.  S.  V.  The  Three  Friends,  166  U.  S.  1 ;  For.  Rel.  1886,  57.  "  Ibid. 
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carry  on  war  is  a  fundamental  prerogative  of  the  sovereign;  and  the  at- 
tempt on  the  part  of  citizens  to  exercise  the  power  is  essentially  unlawful. 
''No  citizen  has  a  right  to  go  to  war  on  his  own  authority  ....  indeed 
nothing  can  be  more  obviously  absurd,  than  to  say  that  all  the  citizens 
may  be  at  war,  yet  the  nation  at  peace.  "^  These  acts  must,  conse- 
quently, be  prohibited  as  a  mere  matter  of  internal  administration,  if 
nothing  more. 

From  whatever  standpoint  the  nature  of  the  crime  is  considered,  its 
punishment  is  entirely  a  local  affair.  A  foreign  government  cannot  be 
regarded  as  a  party  to  an  action  against  the  individual,  beyond  its 
jurisdiction.^  The  acts  thus  punished  are  forbidden  to  the  individual 
only  by  the  municipal  law,  and,  legally  considered,  his  offense  is  com- 
mitted against  only  the  one  state.  Another  government  can  concern 
itself  in  the  matter  only  by  diplomatic  representations. 

On  coming  within  the  jurisdiction  of  the  state  agidnst  which  they 
intend  to  wage  war,  the  members  of  an  expedition  are  at  once  subject 
to  the  municipal  law  of  that  state.  If  they  come  to  be  recognized  as 
belligerentSi  they  are,  of  course,  subject  to  the  special  laws  of  war,  and 
they  may  receive  the  special  privil^es  accorded  to  belligerent  parties. 
But  aside  from  this  limitation,  the  state  they  attack  is  free  to  apply 
the  penalties  of  its  own  law  to  them.  They  are  regarded,  personally, 
as  offenders  agamst  it.  The  nature  of  theu-  crime  will  be  defined  by 
its  mimicipal  law.  Ordinarily  the  common  criminal  statutes  are  suffi- 
cient for  this  purpose.  The  expedition  will,  perhaps,  have  taken  lives, 
destroyed  property,  or  committed  other  acts  of  violence  in  the  nature 
of  common  crimes.  Or  they  may  have  attempted  to  usurp  governmental 
authority  in  a  treasonable  way.  Thus  they  become  criminally  liable  to 
the  offended  state,  and  are  subject  to  such  just  and  reasonable  punish- 
ment as  the  government  may  choose  to  inffict  upon  them.^  They  are 
now  offenders  agdnst  this  state  and  it  alone;  and  in  dealing  with  them 
there  need  be  no  account  taken  of  their  origin  in  another  coimtry. 

^*  Mr.  Jefferson,  Sec.  of  St.,  to  Mr.  Morris,  Min.  to  France,  Aug.  16, 1793,  American 
State  Papers,  For.  Rel.  I,  167,  168. 

"  For.  Rel.  1886,  776,  778. 

^  For  instances,  see  Chap.  VI,  sec.  2.  Being  a  political  offense,  it  affords  no  ground 
for  extradition.    (Wharton,  Criminal  Law,  sec  1906.) 
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On  the  other  hand,  the  protection  afforded  to  inoffensive  citizens 
abroad  makes  it  very  important  that  there  be  no  interference  with  sus- 
pected parties  imtil  some  real  offense  is  at  least  imminent.  There  can  be 
no  complaint  against  organizations  whose  activities  are  confined  to  the 
comitry  of  their  origin.  We  may  take  this  a  step  further:  the  departure 
of  an  expedition  is  not  in  itself  an  offense.  It  must  appear  that  there  has 
been  committed  a  distinct  wrong  against  the  state  in  question  in  addition 
to  the  mere  fitting  out  of  the  expedition.  The  undertaking  must  have 
arrived  at  the  point  where  some  attempt  at  forcible  interference  has 
been  made.  In  observing  this  condition,  the  state  which  is  to  be  the 
object  of  attack  may,  no  doubt,  take  preventive  measures  for  its  protec- 
tion. It  need  not  await  the  direct  attack  of  the  offenders,  but  may  act 
whenever  their  purpose  is  apparent.  But  it  could  not  proceed  to  the 
punishment  of  the  members  of  the  expedition  as  though  they  had  com- 
pleted their  anticipated  offense.^  It  must  have  regard  to  the  extent 
of  their  wrongdoing.  And  if  the  state  has  deemed  interference  neces- 
sary while  there  still  remained  a  hois  pceniterUue  to  the  individuals  in- 
volved, it  is  questionable  that  any  punishment  may  be  inflicted. 

It  is  important  thus  to  determine  the  position  of  the  individual  under 
international  law,  and  the  nature  of  his  offense  against  the  local  law,  in 
order  to  arrive  at  the  distinctly  international  phase  of  the  subject.  This 
latter  is  a  matter  primarily  of  the  relation  of  states.  But  the  individual 
action  does  bear  a  relation  to  the  international  offense  which  is  not  to  be 
neglected.  The  carrying  on  of  hostile  expeditions  is  the  situation  which 
the  law  is  designed  to  remedy;  it  is  the  whole  concern  of  the  international 
law  in  that  particular.  This  law  has  no  occasion  to  be  applied  until  the 
personal  offense  has  been  committed  or  attempted.  The  setting  on 
foot  of  a  hostile  expedition  creates  the  situation  which  gives  rise  to  the 
international  obligation.  It  is  a  fact  always  first  to  be  proved,  and  the 
guilt  or  innocence  of  the  individual  is  the  first  fact  to  be  considered  in 
the  evidence  of  an  international  delinquency. 

But  while  the  expedition  is  a  necessary  fact  precedent  to  the  delin- 
quency of  the  state,  the  relation  of  the  two  facts  is  not  that  of  cause  and 
effect.  The  international  delinquency  does  not  follow,  ipso  facto,  from 
the  expedition.   Some  added  act  or  failure  to  act  on  the  part  of  the  state 

"8  Op.  At.  Gen.  216;  S.  Ex.  Doc.  57, 31  Cong.  1  SesB.  p.  48. 
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is  requisite.    While  the  fact  of  the  expedition  is  a  necessary  condition, 
there  is  further  to  be  proven  the  actual  delinquency  of  the  state  itself. 

That  there  is  any  relation  at  all  between  the  individual  act  and  the 
international  duty  of  the  sovereign  arises  in  this  case  out  of  the  fact 
that  the  territory  and  resources  of  the  state,  over  which  the  sovereign 
is  supposed  to  have  complete  control,  have  been  used  to  the  disadvantage 
and  injury  of  another  state.  If  only  the  immediate  attack  on  the  foreign 
country  be  considered  no  international  consequences  result;  for  the  gov- 
ernment is  not  responsible  for  citizens  beyond  its  control.  But  in  con- 
nection with  their  acts  which  injure  other  nations  while  the  citizens  are 
within  the  control  of  the  sovereign,  the  government  does  have  an  inter- 
national obligation.  In  this  case,  it  is  the  use  of  its  territoiy  and  re- 
sources, and  the  abuse  of  its  protection,  for  wrongful  purposes  that 
renders  the  state  liable  for  the  subsequent  hostilities.  From  the  stand- 
point of  the  citizen,  that  is  an  act  against  his  own  government.  But 
internationally  considered,  it  is  the  fact  that  connects  his  state  with  the 
attack  on  the  neighboring  state.  In  this  way  the  citizen  involves  his 
country  in  his  offense;  he  makes  it  a  party  to  the  act  by  the  use  of  its 
property,  or  through  receiving  its  protection  for  his  unlawful  enterprise. 
Thus  the  two  states  are  brought  into  conflict,  an  international  obligation 
is  involved,  and,  so  far  as  it  fails  in  meeting  that  obligation,  the  sovereign 
itself  becomes  an  offender. 

3.   THE  INTERNATIONAL  DEMNQITENCY 

Whenever  the  state  itself  becomes  a  direct  party  to  the  carrying  on  of 
a  hostile  expedition,  it  is,  of  course,  directly  liable  to  the  offended  state. 
The  expedition  itself  is  then  the  immediate  international  offense,  and 
the  government  is  compelled  to  assume  full  responsibility  for  the  enter- 
prise. The  participation  of  the  government  destroys  the  semi-private 
nature  of  an  expedition,  and  it  becomes  a  public  undertaking.  It  is 
in  such  cases  that  the  original  and  direct  responsibility  of  the  state  is 
most  evident.  But  they  can  occur  only  when  the  state  has  acted  through 
its  govenmient  or  agents.  Expeditions  so  carried  on  are,  in  fact,  acts 
of  war  on  the  part  of  the  state,  and  are  removed  from  the  category  of 
peace-time  aggressions.     We  are  directly  concerned,  therefore,  only 


LAW  OF  HOSTILE  MILITABY  EXPEDITIONS  AS  APPUED  BY  THE  U.  S.     35 

with  unauthorized  expeditions,  and  with  the  responsibility  of  the  state 
for  them. 

The  international  law,  in  creating  an  obligation  to  prevent  hostile 
attacks  on  other  states,  establishes  a  presumption  of  responsibility  for 
those  attacks  that  are  not  prevented.^  The  sovereign  state  is  considered 
to  be  able  to  control  the  use  of  its  territory;  it  is  presumed  to  have  the 
power  to  prevent  hostile  expeditions.  Its  failure  to  prevent  is,  therefore, 
regarded  as  a  refusal  to  exercise  that  power;  and  for  this  the  state  is 
responsible.  But  this  is  a  presumption  which  may  be  overcome.  The 
control  of  private  conduct  is  not  as  absolute  in  fact  as  in  theory.  The 
state  may  have  ample  power,  and  have  diligently  sought  to  exercise  it, 
and  yet  may  fail  to  accomplish  the  object  enjoined  by  the  law.  Its 
responsibility  may,  consequently,  be  rebutted  if  the  difficulties  in  the 
way  of  the  prevention  of  an  expedition  were  so  great  as  to  make  it  im- 
possible, or  to  require  a  greater  exertion  than  was  warranted.  There  is 
then  no  delinquency  and  no  liability .^^ 

The  responsibility  which  a  state  does  incur  through  failure  to  prevent 
expeditions  under  other  conditions  is  a  direct  responsibility.  That  is  to 
say,  in  case  of  a  failure  through  some  fault  of  its  own,  it  has  incurred  not 
merely  a  vicarious  responsibility  for  the  acts  of  the  individuals  involved, 
but  is  itself  guilty  of  an  international  delinquency.  This  follows  from 
the  fact  of  the  definite  duty  of  prevention.  This  duty  would  mean  noth- 
ing if  it  might  be  performed  by  such  subsequent  action  as  is  otherwise 
demanded  in  satisfaction  for  individual  misconduct.  If  the  responsibil- 
ity were  purely  vicarious,  the  practice  with  regard  to  hostile  expeditions 
would  be  confined  entirely  to  the  punishment  of  offenders  and  to  securing 
reparation  by  them,  or  at  most  to  voluntary  prevention.  The  obliga- 
tion, not  being  directly  enforceable,  would  give  no  right  of  action  against 
the  negligent  state.  A  failure  would  then  not  amount  to  a  delinquency, 
and  there  could  be  said  to  be  no  legal  duty  of  prevention.  It  is  true,  the 
state  may  prefer  to  meet  its  responsibility  in  the  matter  by  redress  to 
the  offended  state.  But  the  responsibility  it  assumes  is  for  its  own  de- 
linquency, and  must  be  met  in  addition  to  any  vicarious  responsibility 
it  may  otherwise  normally  have.** 

»  Charge  to  Grand  Jury,  Fed.  Cas.  18266.  "  Infra,  Chap.  IV,  sec.  2. 

**  Charge  to  Grand  Jury,  Fed.  Cas.  18266.    See  also  the  cases  submitted  to  arbi- 
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The  direct  liability  of  the  government  concerns  only  the  conduct  of 
expeditions  while  within  its  own  jurisdiction.  Whether  or  not  it  has 
been  guilty  of  delinquency  in  the  prevention  of  an  undertaking,  it  is  not 
considered  an  offender  at  international  law  by  reason  of  the  subsequent 
conduct  of  the  individuals  involved.  The  state  is,  however,  under  a 
relative  responsibility  for  their  actions  which  injure  another  country. 
Though  it  is  not  itself  compelled  to  make  reparation,  nor  secure  satis- 
faction to  the  wronged  state,  it  is  required  to  deal  with  the  offending 
parties  as  circumstances  will  permit  to  compel  them  to  redress  the  wrong 
done  or  pay  the  penalties  of  the  law.  Because  the  injury  done  is  usually 
not  such  as  may  be  repaired  by  the  individual  offenders,  the  infliction 
of  criminal  penalties  is  all  that  is  demanded.^^ 

The  state  itself  becomes  directly  responsible  again  if  it  refuses  or 
neglects  for  any  reason  to  meet  the  just  requirements  of  its  vicarious 
responsibility.  The  nation  then  becomes  a  party  to  the  wrong,  and 
direct  reparation  may  be  demanded  of  it  in  lieu  of  the  private  persons.** 

Expressed  thus  negatively,  the  wrong  committed  by  the  state  is  a 
failure  to  meet  a  certain  international  requirement.  That,  we  have 
considered  the  real  offense  at  international  law,  and  have  excluded 
private  offenses.  But  when  viewed  positively,  the  wrongful  act  of  the 
state  appears  to  consist  in  complicity  in  hostile  attacks  on  friendly  states. 
The  authorized  and  direct  complicity  of  the  government  in  the  expedition 
itself  has  been  excluded  as  actual  war.  The  negligence  and  carelessness 
of  the  state,  however,  in  the  prevention  of  such  enterprises  amounts 
to  virtual  complicity  in  the  undertaking.  If  there  is  such  an  attitude 
on  the  part  of  the  government  as  indicates  a  disregard  of  its  international 
obligation,  it  may  be  considered  as  having  consented  to  the  attack  which 
is  to  be  made;  it  may  even  be  regarded  as  assisting  in  the  hostilities  by 
protecting  the  persons  engaged,  and  allowing  them  its  territory  as  a  base 
for  organization.  If  the  sovereign  has  knowingly  suffered  the  harm  to 
be  done  to  another  state,  it  may  be  said  to  be  an  accomplice  in  the  act 
itself. 

tration,  referred  to  in  Chap.  VI,  sec.  2.    For  the  means  of  enforcement  of  the  direct 
responsibility,  see  Chap.  V. 

•»  See  infra,  Chap.  IV,  sec.  2. 

*«  Charge  to  Grand  Jury,  5  McLean  306  (Fed.  Cas.  18267). 


LAW  OF  HOSTILE  MILITART  EXPEDITIONS  AS  APPLIED  BT  THE  U.  S.     37 

The  reception  of  offending  individuals  after  their  crime  has  been 
committed  is  likewise  an  act  of  complicity.  It  is  often  as  essential  to 
the  success  of  the  enterprise  that  retreat  be  afforded  the  participants 
as  that  they  be  sheltered  or  aided  in  the  preparation  of  their  undertaking. 
The  government  of  the  state  receiving  them  consents  to  their  offense 
after  the  act^  and  furnishes  them  aid  or  protection.  It  offends  thus  by 
complicity  after  their  act  as  well  as  by  complicity  in  the  beginning. 

The  international  delinquency  is  the  act  or  omission  of  a  state  in 
complicity  with  a  hostile  expedition,  or  in  disregard  of  the  international 
obligation  to  prevent  hostile  attacks  on  friendly  states. 

Roy  Emebson  Curtis. 

[This  article  will  be  concluded  in  the  next  number  of  the  Joubnal.] 
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The  growth  of  international  law,  both  in  precision  and  in  scope,  has 
been  one  of  the  marked  features  of  the  general  development  of  law  in 
the  nineteenth  century.  It  is  true  that  even  at  the  present  day  the 
reproach  is  often  cast  upon  international  law  that  its  content  is  im- 
settled,  its  authority  vague,  and  its  method  unscientific.  But  one  has 
only  to  compare  the  standard  text-books  of  the  present  day  with  the 
treatises  that  were  quoted  as  authorities  in  the  begmning  of  the  nine- 
teenth century  to  realize  the  great  progress  which  has  been  made  towards 
the  establishment  of  international  law  upon  a  truly  scientific  basis.  It 
cannot  fairly  be  expected  that  international  law  should  have  as  yet 
attained,  or  shall  in  the  near  future  attain,  the  precision  and  definite- 
ness  of  municipal  law.  The  last  decade  of  the  century  did  indeed  wit- 
ness the  first  sitting  of  an  international  legislative  body  in  the  form  of  a 
conference  at  The  Hague,  which  enacted  what  may  be  called  interna- 
tional statutory  law.  But  apart  from  the  fact  that  this  body  was  com- 
posed of  the  representatives  of  independent,  not  of  federal,  states,  and 
therefore  its  rulings  could  not  be  final,  the  subject-matter  with  which  it 
dealt  was  in  many  cases  not  such  as  would  admit  of  definition  and 
analysis  after  the  methods  of  municipal  law.  The  states  composing 
the  family  of  nations  present  differences  of  physical,  mental  and  moral 
characteristics  far  more  marked  than  those  exhibited  by  the  individuals 
within  a  given  state,  and  it  is  but  natural  therefore  that  it  should  be 
correspondingly  difficult  to  codify  in  a  precise  and  scientific  manner  the 
rules  governing  their  mutual  relations.  But  while  the  difficulties  attend- 
ing the  codification  of  international  law  cannot  be  denied,  there  is  reason 
to  believe  that  the  growth  of  international  law  during  the  twentieth 
century  will  proceed  towards  its  appointed  goal  as  steadily  as  it  has  done 
during  the  nineteenth  century. 

Side  by  side  with  the  increase  of  definiteness  in  the  rules  embodying 
the  practice  of  nations,  there  went  a  development  in  the  theories  con- 
cerning the  natiu^  and  character  of  the  rules  of  international  law.    Gro- 
38 
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tius  had  drawn  the  distinction  in  1625  between  the  natural  law  of  na- 
tions and  the  voluntary  law  of  nations.  This  distinction  formed  the 
very  basis  of  his  sfystem,  and  from  its  adoption  by  the  majority  of  the 
writers  of  the  seventeenth  and  eighteenth  centuries  arose  what  has  been 
called  the  Grotian  school  of  writers.  The  system  inaugurated  by  Gro- 
tius  recognized  the  moral  authority  of  the  natural  law  over  the  existing 
practices  of  nations,  and  was  to  that  extent  purely  deductive  in  charac- 
ter; but  at  the  same  time  it  was  ready  to  infer  from  the  universality  of 
certain  accepted  customs,  a  proof  of  their  conformity  with  the  natural 
law,  and  was  to  that  extent  inductive  in  character. 

In  contrast  with  the  Grotian  school  of  writers,  a  school  of  which 
Pufendorf  may  be  regarded  as  the  leader  laid  chief  stress  upon  the  de- 
ductive elements  of  international  law,  regarding  the  law  which  results 
from  the  actual  practice  of  nations  as  possessed  of  no  authority  what- 
ever. On  the  other  hand,  another  school,  which  has  been  given  the 
name  of  the  Positivist  school,  attached  little  or  no  weight  to  the  natural 
law  as  a  source  of  international  law,  but  turned  to  the  treaties  and  cus- 
toms of  nations  as  embodying  the  effective  positive  rules  of  international 
law.  The  Naturalist  school  of  Pufendorf  had,  except  for  the  publication 
of  Lorimer's  volumes  on  the  Institutes  of  the  Law  of  Nations  in  1883- 
1884,  practically  ceased  to  assert  itself  during  the  nineteenth  century, 
while  the  doctrines  of  the  Positivist  school  came  more  and  more  into 
favor  through  the  influence  of  such  important  works  as  those  of  Heff ter, 
PhiUimore  and  Hall.  The  Grotian  school  held  its  ground  quite  steadily, 
and  while  it  had  fewer  adherents  in  Great  Britain  and  Germany,  it 
claimed  the  majority  of  the  prominent  French  and  Italian  writers. 

In  1894  appeared  two  important  French  treatises  which  are  fairly 
representative  of  that  recent  school  of  writers  who,  while  seeking  to  be 
practical  in  their  treatment  of  international  relations,  at  the  same  time 
do  not  lose  sight  of  the  theoretical  principles  underlying  the  rules  of 
international  law.  Both  of  these  treatises  have  recently  appeared  in 
new  editions,^  and  although  they  differ  somewhat  in  their  estimate  of 

^  Manuel  de  Droit  International  Public,  par  Henry  Bonfils,  Sixi^me  Edition,  Revue 
et  mise  an  oourant  par  Paul  Fauchille.  Paris:  Arthur  Rosseau.  1912.  pp.  viii,  1121. 
Cours  de  Droit  International  Public,  par  Frantz  Despagnet,  Quatri^e  £dition, 
Compl^tement  Revue,  Augment^e  et  mise  au  oourant  par  Ch.  de  Boeck.  Paris: 
Laroee  et  Tenin.     1910.    pp.  vi,  143a 


40  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

the  nature  of  intemational  law,  their  general  method  and  scope  are 
sufficiently  the  same  to  make  it  possible  to  examine  them  side  by  side 
after  a  parallel  method  of  criticism. 

In  order  to  determine  what  he  calls  the  "  basis  of  intemational  law/' 
Bonfils  lays  down  the  propositions  that  intemalional  law  is  rooted 
deeply  and  strongly  in  human  nature  itself,  in  the  instinct  and  need 
which  man  has  for  progress  and  for  the  society  of  his  fellows,  and  that 
the  creative  cause  of  intemational  law  is  therefore  to  be  found  in  the 
intemational  community*'  of  organised  states,  while  the  occasional  (ac- 
cidental) cause  is  to  be  found  in  important  historical  facts,  in  the  pro- 
gressive development  of  ci^nIization.  After  a  discussion  of  the  manner 
in  which  a  sense  of  community  of  interests  has  grown  up  between  states, 
Bonfils  defines  intemational  law  as  "the  law  of  a  union  desired  and 
recognized  by  states,  which  maintain  relations  with  other  states  in  the 
interest  of  morality  and  justice,  which  conader  these  relations  as  indis- 
pensable to  the  needs  of  civilization,  which  recognize  them  as  an  integral 
part  of  a  general  order  which  the  prosperity  of  humanity  imposes  upon 
them."  ^  In  conformity  with  this  definition  Bonfils  asserts,  with  a 
reference  to  Holtzendorf,  that  the  idea  of  intemational  law  supposes 
the  concurrence  of  three  elements:  The  coexistence  of  several  autono- 
mous states;  the  fact  that  these  autonomous  states  maintain  sjrstematic 
and  permanent  relations  with  one  another;  and  the  agreement  of  these 
states  to  recognize  one  another  as  subjects  of  intemational  law  within 
the  limits  of  their  community.' 

Having  laid  the  basis  of  intemational  law  upon  this  a  priori  founda- 
tion, Bonfils  accepts  the  definition  of  intemational  law  adopted  by 
Grotius  as  being  "at  once  the  most  simple,  concise  and  exact."  ^  Theo- 
rdical  or  natiural  intemational  law  consists  of  certain  fundamental  prin- 
ciples which  human  reason  deduces  by  a  necessary  and  lo^cal  process 
from  the  existence  of  a  community  of  independent  states.  These  prin- 
ciples are  entirely  independent  of  custom,  and  the  obligations  which 
they  impose  are  n^ative  rather  than  positive  in  character,  consisting 
chiefly  in  the  duty  of  a  state  not  to  violate  the  liberty,  indepoidoice 
and  honor  of  other  states. 

In  contrast  with  theoretical  or  natural  intemational  law,  there  is  po9ir 

*0p.ciL5.  ^Ibid,7.  «/i«^  14. 
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live  intemational  law,  which  consists  in  certain  accidental,  variable  and 
secondary  rights  and  duties  established  by  intemational  custom  or  by 
treaties  and  conventions.  Now  it  often  happens  that,  owing  to  the 
selfishness  and  evil  passions  of  states,  the  rules  of  positive  intemational 
law  are  in  conflict  with  the  principles  of  theoretical  intemational  law. 
Positive  intemational  law  is  accordingly  in  a  state  of  permanent  evolu- 
tion during  the  course  of  which  theoretical  intemational  law  furnishes 
the  criterion  or  standard  by  which  the  rules  of  positive  law  are  to  be 
judged,  and  at  the  same  time  offers  the  means  whereby  gaps  in  the  posi- 
tive law  may  be  filled  up  and  improvements  in  it  be  prepared.  The 
author  thus  ranges  himself  among  the  followers  of  Grotius,  who  con-* 
stitute  what  he  calls  the  Eclectic  school  of  intemational  law.  This  school 
offers  a  compromise  between  the  extreme  views  of  the  Positivist  school, 
on  the  one  hand,  and  the  school  of  Natural  Law,  on  the  other.  It  ac- 
cepts the  facts  of  intemational  life  as  embodied  in  usage  and  treaties 
and  subjects  them  to  the  test  of  analysis  and  criticism  according  to  the 
principles  of  theoretical  intemational  law. 

In  contrast  wiUi  the  method  of  determining  the  basis  of  intemational 
law  adopted  by  Bonfils,  Despagnet  looks  first  to  the  facts  and  then  to 
the  theories  underlying  them.  He  recognizes  that  a  law  between  states 
is  a  necessaiy  result  of  the  relations  which  states  by  their  very  nature  are 
inevitably  led  to  maintain  with  one  another;  but  instead  of  deducing 
certain  abstract  principles  from  that  relationship,  he  turns  first  to  the 
actual  rules  governing  intemational  relations  and  finds  in  the  fact  of 
their  existence  the  implied  consent  of  nations  to  abide  by  those  rules. 
It  is  this  consent,  this  voluntary  adherence  of  states  to  the  rules  under 
which  they  live  which  constitutes  the  foundation  of  intemational  law 
and  gives  to  it  a  positive  character.^  Despagnet  thus  formally  rejects 
the  system  of  Grotius,  Wolff  and  Vattel,  which  he  denominates  as  an 
a  priori  and  theoretical  system  built  up  without  attention  being  first 
given  to  the  rules  actually  observed.  Theoretical  intemational  law 
being,  he  says,  ''historically  subsequent  to  positive  intemational  law, 
it  must  be  regarded  not  as  a  purely  rational  and  a  priori  conception, 
but  as  the  criterion  of  positive  law  already  in  existence."  ^  ''The  tme 
method,"  he  continues,  "is  to  observe  the  facts,  that  is  to  say,  inter-* 

•  Op.  ca.  4S-49.  '/ftirf,  51. 


42  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

national  relations  and  the  manner  in  which  they  have  been  regulated  in 
the  course  of  their  historical  evolution,  which  leads  us  to  a  knowledge 
of  positive  international  law;  then,  by  a  process  of  scientific  synthesis, 
to  select  the  relations  which  appear  to  be  sufficiently  permanent  and 
universal,  so  as  to  arrive  at  the  formulation  of  laws  expressing  those 
relations.''  So  far  Despagnet  would  seem  to  belong  rather  to  the  Pos- 
itivist  than  to  the  Grotian  school.  But  there  is  a  further  step  to  be 
taken.  Positive  international  law  must  be  tested  by  a  standard  em- 
bodying the  principles  of  theoretical  international  law.  "Finally,'' 
says  Despagnet,  ''and  this  constitutes  the  art  of  the  international  jurist, 
by  the  criticism  of  the  results  obtained  in  the  positive  law  already  in 
force  and  by  the  union  of  the  general  laws  of  international  relations  we 
may  come  to  create  particular  institutions  or  rules  of  a  character  tend- 
ing to  produce  better  results  from  the  point  of  view  of  the  interests  of 
states."  ^ 

It  will  be  seen,  therefore,  that  both  Bonfils  and  Despagnet,  in  spite 
of  the  difference  in  their  points  of  approach,  recognize  clearly  the  dis- 
tinction between  the  rules  actually  in  force  between  nations  and  the  rules 
which  should  be  in  force  between  nations;  between  the  law  that  is  and 
the  higher  law  to  which  it  is  desirable  that  the  practice  of  nations  should 
conform.  Just  what  are  the  precepts  of  that  law,  neither  has  imder- 
taken  to  determine.  Nor  is  the  determination  possible  except  in  a  very 
general  way.  Bonfils,  arguing  a  priori,  refers  us  to  the  principles  of  the 
law  of  nature,  and  while  it  may  be  difficult  to  find  an  agreement  as  to 
the  proper  application  of  those  principles,  there  are  at  least  certain 
general  conceptions  of  international  right  and  wrong  upon  which  all  men 
are  agreed.  Despagnet,  arguing  a  posteriori,  proposes  that  an  abstrac- 
tion be  made  from  the  historical  facts  of  international  life,  the  result  of 
which  will  be  to  furnish  us  with  principles  of  international  conduct.  In 
either  case  we  are  brought  back  to  a  standard  of  international  morality 
consisting  of  those  abstract  rules  of  justice  which  have  been  consistently 
proclaimed  in  principle  by  the  consensus  of  the  civilized  world. 

Both  Bonfils  and  Despagnet  agree  in  holding  that  international  law  is 
true  law.  Bonfils  states  clearly  and  forcibly  the  three  objections  brought 
by  writers  of  the  school  of  Heffter,  Bentham  and  Austin:  "Law,  it  has 
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been  said,  supposes  an  organized  supreme  power  which  gives  it  life  and 
which  implies  the  coexistence  of  three  authorities:  A  legislator,  whose 
duty  it  is  to  formulate  rules  of  law;  a  judge,  whose  duty  it  is  to  apply 
those  rules  to  various  individual  cases;  a  police  body,  whose  duty  it  is 
to  execute  the  decisions  rendered.  Now,  it  is  further  asserted,  no  or- 
ganization of  this  or  of  a  similar  kind  exists  between  independent  and 
sovereign  states."    In  brief,  there  is  '*no  code,  no  court,  no  police."  • 

In  answer  to  the  first  of  these  objections  Bonfils  points  out  the  dis- 
tinction which  must  be  made  between  the  terms  droit  and  lot,  between 
what  may  be  described  in  English  as  the  unwritten  or  customaiy  law 
and  the  statute  law.  It  is  undeniable  that  if  law  be  limited  to  statute 
law,  the  so-called  international  law  is  not  true  law.  But  this  would  be 
to  overlook  the  part  which  custom  has  played  in  the  formation  of  writ- 
ten law;  for  custom  is  not  only  the  chief  source  of  national  codes,  but 
still  constitutes  in  many  countries  a  part  of  municipal  law.  In  like 
manner  Despagnet  remarks  that  municipal  law  during  many  centuries 
of  its  early  existence  was  generally  customary;  and  he  points  out  that 
the  constitutional  law  of  many  countries,  which  is  thoroughly  positive, 
often  consists  merely  of  ancient  traditions. 

In  answer  to  the  second  objection,  that  there  is  no  court  competent 
to  give  decisions  in  matters  relating  to  international  law,  Bonfils  shows 
that  law  is  anterior  to  judicial  decision,  which  presupposes  it,  and  hence 
can  not  be  an  essential  condition  of  it.  Moreover,  in  many  cases  the 
rules  of  international  law  receive  incidental  application  and  interpreta- 
tion in  the  decisions  of  municipal  tribunals  and  particularly  in  the  de- 
cisions of  prize  courts.  Similarly,  Despagnet  points  out  that  the  ab- 
sence of  a  judiciary  merely  proves  that  international  law  is  in  a  state  of 
imperfection,  that  it  is  passing  through  an  early  stage  of  its  evolution, 
a  stage  through  which  municipal  law  itself  passed  without  there  being 
any  doubt  as  to  its  positive  character. 

In  answer  to  the  third  objection,  that  there  is  no  organized  public 
power  to  enforce  respect  for  international  law,  Bonfils  lays  stress  upon 
the  moral  sanction  which  brings  its  pressure  to  bear  against  violations 
of  international  law.  "  The  attitude,"  he  says,  "  of  other  states,  the  good 
offices  of  friendly  powers,  the  official  declarations  of  the  diplomatic 
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body,  the  threats  of  powerful  states,  the  verdict  of  public  opinion  pro- 
nounce upon  the  justice  or  injustice  of  claims  made  or  acts  performed/'  * 
In  support  of  this  Bonfils  cites  the  coalitions  of  neutral  states  in  1780 
and  1800,  which  forced  Great  Britain  to  withdraw  her  excessive  clauns, 
and  the  conduct  of  Germany  in  the  Schnaebel^  incident  of  1887,  as  in« 
stances  of  the  pressure  of  moral  sanctions,  the  one  of  fear,  the  other  of 
respect  for  public  opinion;  but  it  must  be  noted  that  Bonfils  expressly 
repudiates  the  idea  of  war  as  a  juridical  sanction  of  international  law. 
On  the  same  point  Despagnet  shows  that  the  sanction  of  public  au- 
thority did  not  exist  in  the  early  stages  of  municipal  law,  and  that  while 
the  sanction  of  international  law  may  not  be  definite  and  organized,  it 
is  to  be  found  ''  in  the  ordinary  consequences  of  acts  done  in  violation  of 
the  rules  *  *  *  of  international  law."  These  consequences  may  not 
appear  immediately,  but  they  are  none  the  less  certain  to  follow.  "If 
we  regard,"  he  says,  "the  current  of  events  taken  as  a  whole  and  by 
long  periods,  we  are  struck  with  the  evident  harmony  which  exists  be- 
tween the  respect  for  international  law  shown  by  nations  and  their 
prosperity,  between  their  sins  and  the  evils  that  have  come  upon  them"; 
and  he  cites  the  answer  made  by  von  Ranke  to  the  question  addressed 
by  Thiers  to  Germany  after  the  fall  of  the  Second  Empire:  " Upon  whom 
are  you  making  war?  "  "  Upon  Louis  XTV."  ^®  In  the  words  of  Schiller, 
Despagnet  tells  us  that  "the  history  of  the  world  is  the  world's  court  of 
judgment,"  and  one  is  reminded  of  the  words  of  the  Latin  poet: 

"Raro  antecedentem  scelestum 
Deseruit  Poena  pede  claudo" 

Retribution,  though  lame  of  foot,  rarely  abandons  pursuit  of  the  fugitive 
criminal. 

Both  of  the  treatises  before  us  are  so  comprehensive  in  their  scope 
and  are  so  elaborate  in  their  treatment  of  specific  questions,  and  offer 
such  a  wealth  of  illustration  upon  the  subject  under  discussion,  that 
it  is  impossible  to  criticise  them  in  detail.  Perhaps  an  idea  may  best 
be  had  of  their  method  in  the  treatment  of  practical  questions  of  inter- 
national law  if  we  study  the  attitude  of  the  two  authors  upon  disputed 
questions  towards  which  French  writers  have  to  some  extent  a  national 
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tradition  to  follow,  and  with  regard  to  which  the  French  Government 
took  a  definite  stand  at  the  Hague  Conference  of  1907  and  at  the  London 
Naval  Conference  of  1908-09. 

It  has  always  been  a  disputed  question  with  writers  of  international 
law  whether  hostilities  may  be  begim  without  the  necessity  of  a  formal 
declaration  of  war  on  the  part  of  the  belligerent  states.  All  parties  are 
agreed  that  it  would  be  a  violation  of  good  faith  between  nations — and 
the  principle  of  good  faith  is  a  recognized  rule  of  international  law — ^if 
a  state  were  to  deliver  an  attack  upon  its  neighbor  before  the  dispute 
between  them  had  reached  a  more  or  less  acute  stage;  but  they  are  not 
in  accord  as  to  wheth^  formal  notice  to  the  enemy  must  be  given  before 
the  first  blow  can  be  struck.  The  school  of  the  Grotian  tradition  has 
insisted  upon  one  form  or  another  of  a  declaration,  and  that  in  spite  of 
the  fact  that  the  practice  of  nations  during  the  eighteenth  century,  and 
the  greater  part  of  the  nineteenth  has  been  to  the  contrary.  Bonfils 
treats  the  subject  fully  but  somewhat  inconclusively.  He  first  argues 
a  priori  and  offers  as  the  chief  reason  for  the  necessity  of  a  declaration 
the  fact  that  ''the  peaceful  relations  existing  between  states  make  it 
necessary  for  them  to  warn  one  another  that  the  state  of  peace  has  ceased 
to  exist,"  that  is  to  say,  mutual  confidence  would  be  destroyed  if  hos- 
tilities could  be  begun  without  notice. ^^  But  this  abstract  argument  is 
sufficiently  answered  by  the  fact  that  the  strained  relations  existing 
between  two  states  prior  to  war  are  in  themselves  a  warning  of  danger 
ahead.  A  further  argument  that  without  a  declaration  of  war  the  law 
of  peace  would  still  be  in  force  and  the  troops  of  an  invading  army  might 
be  treated  as  bandits  is  too  theoretical  to  call  for  conmient.  But  in  a 
later  section  Bonfils  observes  that  ''it  is  no  longer  considered  indispensa- 
ble to  address  the  declaration  directly  to  the  government  of  the  enemy 
state,"  and  that "  the  form  of  the  declaration  is  of  little  importance ;  what 
is  of  importance  is  the  notice  and  statement  of  intention,  and  the  precise 
determination  of  the  date  of  the  commencement  of  the  state  of  war, 
since  that  state  entails  specific  obligations  upon  the  belligerents."  ^^ 
Does  this  imply  or  not  imply  that  notice  must  be  given  to  the  enemy? 

Despagnet's  treatment  is  more  satisfactory,  but  even  he  leaves  us  in 
doubt  as  to  the  precise  point  at  issue.    He  argues  that  a  preliminary 
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notice  before  engaging  in  hostilities  is  required  of  a  state  in  reason  and 
equity  in  order  to  give  an  opportunity  for  a  friendly  settlement,  in  order 
to  avoid  the  distrust  in  international  relations  which  the  possibility  of 
an  unexpected  attack  might  give  rise  to,  and  in  order  to  fix  the  precise 
moment  when  the  rights  and  duties  which  a  state  of  war  imposes  upon 
belligerents  and  neutrals  come  into  effect.  ^'  These  are  admitted  proposi- 
tions. He  then  states  that  no  formal  procedure  is  necessary  in  declaring 
war,  and  that  it  is  sufficient  if  war  results  from  an  explicit  act,  which 
may  be  found  in  a  direct  notice  to  the  foreign  government,  or  in  the  pub- 
lication of  a  manifesto  or  in  the  presentation  of  an  ultimatum.  Despag- 
net  vigorously  combats  the  British  and  American  doctrine  that  a  formal 
declaration  of  war  is  unnecessary  because  the  date  of  the  commencement 
of  hostilities  is  marked  by  the  first  act  of  aggression,  holding  that  this 
doctrine  authorizes  attacks  by  surprise  and  creates  a  situation  of  dis- 
trust in  international  relations. 

Both  authors  show  a  tendency  to  rely  too  much  upon  abstract  reason- 
ing and  both  seem  to  miss  the  practical  points  at  issue.  The  object  de- 
sired is  that  neither  party  to  a  war  shall  take  the  other  by  surprise,  and 
if  this  duty  of  good  faith  be  observed  it  is  of  little  consequence  whether 
the  date  of  the  opening  of  hostilities  be  marked  by  a  formal  declaration 
or  manifesto  or  by  the  commission  of  a  hostile  act.  Hall,  who  always 
keeps  in  touch  with  facts,  argues  convincingly  that  ''no  forms  [of  notice] 
give  security  against  disloyal  conduct,  and  that  when  no  disloyalty 
occurs  states  always  sufficiently  well  know  when  they  stand  on  the 
brink  of  war."  ^^  At  the  Second  Hague  Conference  an  agreement  was 
reached  that  hostilities  must  not  commence  between  the  contracting 
parties  ''without  a  previous  and  unequivocal  warning,  which  shall  take 
the  form  either  of  a  declaration  of  war,  giving  reasons,  or  of  an  ultima- 
tum with  a  conditional  declaration  of  war."  An  effort  was  made  to 
^lecure  the  adoption  of  a  provision  that  hostilities  should  not  commence 
until  a  definite  period  has  elapsed  after  the  declaration  or  conditional 
ultimatum  has  been  issued;  but  it  was  thought  that  this  provision  would 
be  an  obstacle  to  military  strategy,  and  the  amendment  was  defeated. 
It  is  still  possible,  therefore,  for  one  state  to  take  another  by  surprise  by 
issuing  an  imexpected  ultimatum  and  following  it  up  by  an  attack.   But 
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the  possibility  is  somewhat  remote.  As  Lawrence  well  observes, ' '  neither 
states  nor  individuals  can  afford  to  stand  before  the  world  as  open  and 
miabashed  villains.  They  assume  a  virtue  if  they  have  it  not;  and  in  the 
particular  matter  now  before  us  the  assumption  of  virtue  means  clothing 
unreasonable  demands  in  diplomatic  language  and  going  through  some 
sort  of  discussion  upon  them,  that  is  to  say,  the  very  notice  to  the  other 
side  of  its  danger  which  it  is  the  object  of  the  Hague  regulation  to  se- 
cure." " 

Both  authors  treat  in  an  admirable  way  the  much  disputed  question 
of  the  character  of  contraband  of  war.  Bonfils  defines  the  subject  with 
his  usual  analytical  skill  and  shows,  first,  the  provisions  of  treaties  be- 
tween separate  states,  next,  the  legislation  of  individual  states,  and  then 
the  doctrines  of  international  jurists.  He  accepts,  in  contradistinction 
to  the  majority  of  French  publicists,  the  British  and  American  doctrine 
of  absolute  and  conditional  contraband,  as  well  as  the  doctrine  of  "con- 
tinuous voyage."  ^^  Despagnet,  on  the  other  hand,  after  a  like  careful 
analysis  of  practice  and  doctrine,  distinctly  rejects  the  idea  of  relative 
or  conditional  contraband,  and  considers  the  position  taken  by  Great 
Britain  and  the  United  States  on  this  point  as  violating  the  fundamental 
principles  of  neutrality.  The  point  of  view  of  Great  Britain,  he  says, 
is  that  of  a  belligerent  looking  primarily  to  the  protection  of  a  belliger- 
ent's interests,  whereas  the  proper  point  of  view  should  be  that  of  the 
neutral  state  whose  commercial  interests  are  not  to  be  interfered  with 
so  long  as  it  does  not  participate  in  hostilities  by  f iu*nishing  to  a  belliger- 
ent objects  the  very  nature  of  which  indicates  that  they  are  to  be  used  in 
war.  Despagnet  likewise  repudiates  the  doctrine  of  ''continuous  voy- 
age" as  tending  to  destroy  the  Uberty  of  the  seas  by  conferring  upon 
belligerent  states  the  right  to  paralyze  the  commerce  of  neutrals  by  con- 
denming  vessels  upon  mere  suspicions.  ^^  The  Declaration  of  London 
[Articles  30,  35]  accepts  the  doctrine  of  "continuous  voyage"  with  re- 
spect to  absolute  contraband  and  rejects  the  doctrine  when  applied  to 
conditional  contraband.  Despagnet  characterizes  this  compromise  as 
unreasonable  and  imjust,  although  he  says  that  "when  one  considers 
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that  this  compromise  was  imposed  upon  the  plenipotentiaries  at  London 
by  hard  necessity,  it  is  intelligible." 

On  the  law  of  blockade  Bonfils  and  Despagnet  both  follow  the  French 
rule  that  a  general  notification,  through  diplomatic  channels,  of  the  es- 
tablishment of  a  blockade  does  not  render  a  ship  liable  to  capture  for 
breach  of  blockade  unless  the  general  notification  be  supplemented  by 
a  special  notification  made  on  the  spot  by  an  official  of  the  blockading 
fleet.  Bonfils  argues  in  favor  of  the  necessity  of  a  special  notification 
on  the  ground  that  'Hhis  notification  is  the  sole  method,  which  is  at 
once  certain  and  not  arbitrary,  of  proving  a  knowledge  of  the  blockade 
on  the  part  of  the  neutral."  ^^  Despagnet  justifies  it  because  of  certain 
theoretical  inconsistences  which  he  finds  involved  in  general  notifications, 
and  because  of  practical  difficulties  in  the  enforcement  of  them.^  Both 
authors  seem  to  overlook  the  point  that  the  French  doctrine  makes  it 
possible  for  a  neutral  ship  to  make  a  first  attempt  to  break  the  blockade 
without  liability  to  capture.  If  a  special  notification  were  necessary  in 
every  case,  a  much  larger  blockading  fleet  would  be  needed  than  is  re- 
quired where  neutral  ships,  having  been  warned  of  the  blockade  by  a 
general  notification,  are  restrained  by  fear  from  attempting  a  breach 
of  the  blockade.  The  objections  raised  by  Bonfils  and  Despagnet  seem 
inconsiderable,  provided  the  general  notification  is  supplemented  by  a 
special  one  in  cases  where  the  former  cannot  fairly  be  held  to  have  come 
to  the  knowledge  of  the  neutral  ship.  It  is  the  abuse  of  the  British  and 
American  doctrine  in  the  interest  of  belligerents,  not  the  proper  applica- 
tion of  it,  which  is  at  the  bottom  of  the  French  rule.  The  Declaration  of 
London  [Art.  17]  offers  a  compromise  in  the  form  of  a  provision  that 
*' neutral  vessels  may  not  be  captured  for  breach  of  blockade  except 
within  the  area  of  operations  of  the  war-ships  detailed  to  render  the 
blockade  effective."  Thus  neutral  ships  lose  the  opportunity  to  test 
the  effectiveness  of  a  blockade,  while  belligerents  (British  and  American) 
abandon  their  claim  to  seize  ships  at  any  point  on  their  intended  voyage 
to  a  blockaded  port. 

The  question  of  the  desirableness  of  making  private  property  of  the 
enemy  immime  from  capture  upon  the  high  seas  offers  an  instance  of  the 
abmirable  manner  in  which  Bonfils  and  Despagnet  deal  with  proposed 
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reforms  in  the  rules  of  interoational  law.  Bonfils  first  gives  an  excellent 
historical  sketch  of  the  practice  of  nations,  showing  that  the  right  of 
captiure  has  been  r^ularly  exercised,  except  when  voluntarily  aban- 
doned, as  it  was  by  Austria,  Prussia  and  Italy  in  1866.  He  then  cites  a 
list  of  resolutions  either  offered  in  legislative  bodies  or  taken  by  com- 
mercial associations  in  favor  of  the  abolition  of  the  right  of  capture, 
showing  to  that  extent  the  attitude  of  public  opinion  upon  the  subject. 
This  is  followed  by  a  careful  study  of  the  opinions  of  statesmen  and 
international  jurists.  British  and  American  writers  for  the  most  part 
defend  the  practice,  while  Grerman  and  Italian  writers  condemn  it. 
French  writers  are  to  be  found  on  both  sides,  the  majority  however  being 
against  the  practice.  After  an  array  of  arguments  on  both  sides,  Bonfils 
declares  himself  in  favor  of  a  modified  form  of  the  right  of  capture,  ac- 
cording to  which  private  enemy  vessels  would  be  subject  to  the  rule 
governing  private  enemy  property  on  land,  namely,  that  they  might  be 
captured  by  way  of  requisition,  subject  to  payment  at  the  end  of  the  war. 
The  absolute  inviolability  of  private  property  he  considers  "visionary 
and  impracticable,  in  that  it  does  not  take  into  account  the  object  and 
necessities  of  war."  ^ 

Despagnet  fiumishes  a  similar  though  briefer  historical  sketch,  fol- 
lowed by  an  excellent  rdsum^  of  the  discussion  of  the  subject  at  the 
Second  Hague  Conference,  which  he  concludes  by  observing  that,  al- 
though an  agreement  was  not  reached,  the  discussions  "leave  the  im- 
pression that  a  future  understanding  upon  the  subject  is  in  no  way 
impossible."  **  In  a  succeeding  section  he  justifies  the  proposed  inviola- 
bility of  private  property  at  sea  by  appealing  to  the  well  known  but  none 
the  less  convincing  argument  that  war  is  a  relation  between  state  and 
state,  and  that  the  recognition  of  this  principle  contained  in  the  exemp- 
tion from  captiure  of  private  property  on  land  should  logically  be  ex- 
tended to  the  exemption  of  private  property  at  sea.  In  answer  to  the 
objection  of  the  advocates  of  the  right  of  capture,  that  enemy  conmierce 
by  sea  is  an  element  in  the  resources  of  the  country,  the  destruction  of 
which  would  tend  to  bring  the  war  to  a  close,  Despagnet  asserts  that 
"it  is  impossible  to  cite  a  single  war  in  which  resistance  to  the  enemy 
has  been  actually  overcome  in  consequence  of  the  losses  inflicted  upon 

»(h.cU.Bd6.  "/Wrf,  1071. 
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its  merchant  marine;  in  those  wars  in  which  the  captures  of  commercial 
vessels  have  been  most  numerous,  it  has  always  been  strictly  military 
acts,  victories  over  the  land  or  naval  forces  of  the  enemy,  which  have 
brought  about  this  result."  ^^ 

It  will  be  seen  from  the  above  illustrations  that  both  authors  are  in 
touch  at  once  with  practice  and  theory,  with  historical  fact  and  abstract 
principle,  and  that  they  are  both  not  content  with  merely  stating  the 
law  but  are  ready  to  criticize  it  when  it  appears  to  them  to  be  based 
upon  principles  not  consistent  with  international  morality.  In  this  re- 
spect the  two  treatises  would,  if  translated,  be  a  valuable  addition  to 
English  and  American  text-books,  which  are  generally  more  concerned 
with  practice  than  with  theory.  The  editors  of  the  revised  editions  of 
the  two  treatises,  M.  Paul  Fauchille  for  Bonfils  and  M.  Ch.  de  Boeck 
for  Despagnet,  by  the  addition  of  valuable  supplemental  matter  dealing 
with  the  results  of  the  Second  Hague  Conference  and  the  Declaration 
of  London,  have  brought  both  works  fully  abreast  of  the  times. 

Charles  G.  Fenwick. 

*«  Op.  cO.  1072. 
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The  confusion  of  thought  m  which  the  modem  world  likes  to  dwell  is 
nowhere  greater  than  in  those  things  which  come  within  the  survey  of 
the  peace  movement.  Even  its  most  enthusiastic  supporters  are  unable 
to  show  that  their  efforts  have  tended  to  make  wars  less  frequent  than 
heretofore.  Neither  can  they  prove  that  any  nation  has  yet  submitted 
a  single  question  to  arbitration  over  which  it  would  have  gone  to  war  if 
the  Hague  Tribunal  had  not  existed.  They  must  honestly  acknowledge 
that  wars  occur  less  often  now  than  in  the  past,  partly  because  a  great 
number  of  questions,  as,  for  example,  those  of  nationality  and  of  col- 
onization, which  formerly  led  to  war  have  now,  to  a  great  extent,  been 
solved,  and  partly  because  the  civilized  nations  have  reached  such  a 
Btage  in  their  development  that  they  no  longer  are  inclined  to  draw  the 
Bword  for  the  comparatively  imimportant  objects  for  which  they  were 
unsheathed  at  a  time  when  the  death  and  ruin  of  thousands  meant  little 
to  the  government. 

Yet,  in  spite  of  the  diminution  in  the  number  of  wars,  the  preparations 

for  war  steadily  increase.    Half  a  century  ago  the  taxpayer  everywhere 

paid  his  customary  toll  to  the  armies  and  navies  with  great  reluctance. 

Regiments  and  ships  led  a  very  peaceful  existence.    Then  came  the 

three  wars  of  Prussia.    A  great  change  came  over  the  military  classes. 

The  national  leaders,  who  mostly  belong  to  the  classes  from  which  the 

officers  of  the  fighting  forces  come,  were  induced  to  paint  the  colors  of 

the  international  situation  in  the  darkest  hues.    They  called  upon  the 

military  and  naval  expert,  who  gradually  succeeded  in  so  perverting  the 

public  press  that  today  very  few  journalists  are  capable  of  dealing  with 

international  politics  without  attaching  undue  importance  to  things 

military  and  naval.     Their  superficial  knowledge  of  these  matters 

naturally  leads  them  to  all  kinds  of  exaggerations.    And  so  it  has  come 

to  pass  that  the  man  in  the  street  is  at  present  everywhere  fed  with 

thoughts  of  ships  and  cannon,  while  the  governments  loudly  disclaim  all 

intentions  of  aggression.     In  the  meantime,  the  number  of  persons 
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directly  or  indiriBctly  dependent  upon  the  maintenance  of  the  war  serv- 
ices constantly  grows.  The  burden  of  taxation  increases  in  leaps  and 
bounds.  The  general  discontent  and  restlessness  threaten  the  existence 
of  the  privileged  classes.  The  powers  that  be  feel  insecure.  They  look 
for  the  support  of  the  existing  order  to  the  army  and  the  navy,  where 
timehonored  discipline  still  overcomes  the  spirit  of  revolt.  The  monarchs 
clearly  see  that  they  can  only  keep  their  thrones  by  leaning  on  uniforms 
and  sermons.  They  understand  that  they  would  seem  ordinary  mortals 
in  case  the  war  lords  and  the  grand  admirals  should  disappear  with  the 
archbishops  and  the  lord  chamberlains.  Thus  all  sorts  of  parasites  and 
sycophants  are  enlisted  on  the  side  that  tries  to  turn  the  earth  into  an 
armed  camp. 

This  in  itself  contributes  to  augment  the  number  of  the  pacifists. 
Yet  the  mere  fact  that  the  increase  of  armaments  grows  in  intensity,  the 
more  the  latter  make  themselves  heard,  is  a  warning  which  deserves 
more  than  a  passing  consideration.  In  reality  the  double  connection 
between  the  peace  movement  and  the  growth  of  armaments  is  perfectly 
natural.  As  long  as  the  former  places  itself  on  a  national  basis  it  is 
bound  to  attack  the  national  war  interests.  These  have  it  is  true, 
gradually  become  international,  though  with  a  vengeance.  Shipbuilders,, 
armor  manufacturers,  gun  makers,  torpedo  engineers  form  at  present 
a  sort  of  international  guild,  whose  interests  know  no  frontiers  and  who 
control  the  most  powerful  organs  of  the  international  press.  At  the 
same  time  the  feeling  of  professional  comradeship  is  growing  in  all  the 
armies  and  navies  of  the  world.  The  officers  now  look  upon  each  other 
with  far  more  sympathy  than  they  accord  to  the  peaceful  citizens  of 
their  countries.  Against  the  pacifists  of  their  own  land  they  display  a 
remorseless  hatred.  Before  the  common  danger  of  the  peace  movement, 
whose  success  threatens  them  with  annihilation,  the  different  war 
interests  are  indeed  obliged  to  clothe  their  fraudulent  internationalism 
in  the  deceiving  garb  of  militant  patriotism.  Thus  the  ultra-nationalist 
revival  of  the  last  two  decades  has  really  been  brought  about  by  the 
foolish  way  in  which  the  pacifists  have  proceeded.  The  peace  move- 
ment has  as  a  matter  of  fact  been  pouring  oil  into  the  fire  which  it  started 
to  extinguish. 

To  persevere  in  this  mad  course  can  only  lead  to  the  most  disastrous 
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results.  The  preparations  for  war  lengthen  the  hours  and  shorten  the 
purse  of  every  worker  on  the  globe.  They  absorb  many  of  the  best 
technical  and  organizing  brains  of  mankind,  so  sorely  needed  for  the 
rearrangement  of  the  outworn  machinery  of  distribution.  And  the 
physical  training  which  the  armies  and  the  navies  are  supposed  to  give 
to  the  young  men  in  reality  does  more  harm  than  good.  It  is  limited  to 
that  fit  half  of  a  country's  manhoodi  which  least  stands  in  need  of  it. 
They  are  obliged  to  pass  several  years  in  the  cities,  where  they  contract 
habits  which  in  many  cases  lower  their  vitality  and  make  them  reluctant 
to  go  back  to  the  country  homes  whence  they  came.  During  these  years 
they  are  debarred  from  marriage,  whereas  nothing  prevents  the  less 
developed  young  males  whom  the  services  reject  from  becoming  fathers! 
The  weak,  the  decrepit  and  the  malformed  are  not  called  to  the  drill 
walls.    Neither  do  they  go  to  sea. 

But  the  armaments  not  only  limit  existing  resources  and  retard  the 
development  of  new  treasures;  they  also  contravene,  hamper  and  tram- 
mel individual  liberty  in  an  ever-increasing  degree.  There  can,  indeed, 
be  little  doubt  that  the  terrible  recrudescence  of  State  interference  which 
is  observable  all  over  the  world  is  just  as  much  due  to  the  immense 
growth  of  the  preparations  for  war  as  to  the  iniquity  resulting  from  a 
too  great  concentration  of  capital.  The  connection  between  these  two 
phenomena  is  evidently  much  greater  than  is  generally  assumed.  At 
the  back  of  both  of  them  looms  the  vicious  doctrine  of  national  self- 
sufficiency. 

The  preparations  for  war  embrace  today  every  possible  phase  of 
human  activity.  They  necessitate  an  ever-increasing  extension  of  the 
authority  of  the  State,  and  the  wielders  of  the  Iron  Fist  and  the  Big 
Stick  are  really  the  natural  forerunners  of  those  curious  friends  of  hu- 
manity who  desire  to  turn  every  prospective  mother  into  a  slave  of  the 
State.  Notwithstanding  their  revered  titles,  these  two,  Emperor  and 
President,  are  the  most  dangerous  of  demagogues  as  they  incontinently 
appeal  to  the  timehonored  sentiments  and  carefully  nurtured  feelings  of 
the  unthinking  subject  instead  of  to  the  free  reason  of  the  citizen. 

If  the  pacifists  really  are  in  earnest  they  ought  at  once  to  abandon 
their  national  platforms  and  constitute  themselves  into  an  independent 
planetary  association.   Then,  and  only  then  is  there  some  hope  that  they 
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could  work  without  arousing  the  different  war  interests  to  renewed 
activity.  As  the  world  at  present  is  constituted  such  an  association  can 
only  bring  its  influence  to  bear  upon  mankind  at  large  through  the 
agency  of  one  or  two  great  Powers. 

The  choice  of  the  pacifists  is  at  the  same  time  extremely  limited. 
Amongst  the  great  Powers  there  is  to-day  only  one  single  nation  where 
the  war  interests  are  comparatively  insignificant.  This  Power  is  the 
United  States  of  America.  Its  proud  resolve  to  keep  outside  the  quag- 
mire of  European  conflicts  has  up  till  now  been  easily  fulfilled.  But  there 
are  ominous  signs  on  the  international  horizon  which  make  it  certain 
that  the  splendid  isolation  of  the  Great  Republic  is  soon  bound  to  be  a 
thing  of  the  past.  The  ever-increasing  interdependence  of  trade,  ship- 
ping, and  finance,  of  science  and  of  social  legislation,  is  daily  making  a 
planetary  fabric  of  the  old  European  net-work.  The  severing  of  but 
one  or  two  of  its  intricate  meshes  affects  no  longer  Europe  alone.  It  is 
felt  all  over  the  globe.  After  the  piercing  of  the  Panama  barrier  this 
planetary  interdependence  of  all  the  different  parts  of  the  globe  will 
be  still  more  acutely  felt.  The  United  States  will  come  in  closer  contact 
not  only  with  Australasia  and  Asia  but  also  with  those  European  Powers 
which  strive  to  draw  the  lands  bathed  by  the  Pacific  into  the  orbits  of 
their  political  combinations.  At  the  same  time  the  northern  neighbor  of 
the  United  States  with  whom  its  intercourse  is  daily  increasing  stands, 
so  to  speak,  at  the  parting  of  the  ways.  None  can  yet  tell  whether 
Canada  will  become  a  willing  satellite  of  European  aspirations  and  fears 
of  the  motherland,  or  whether  she  and  her  sister  Dominions  will  be 
strong  and  clear-sighted  enough  to  prevent  Great  Britain  from  forgetting 
that  it  has  a  greater  r61e  to  play  as  the  center  of  a  globe-scattered  empire, 
than  as  one  of  the  historical  powers  of  Europe. 

Whether  they  desire  it  or  not,  the  people  of  the  United  States  will 
thus  soon  have  to  make  up  their  minds  as  to  what  their  policy  in  the 
new  planetary  epoch  is  going  to  be.  They  cannot,  as  in  the  nineteenth 
century,  simply  leave  the  Eastern  Hemisphere  alone.  In  the  twentieth 
century  the  policy  of  the  hemispheres  is  doomed.  Our  era  demands 
a  planetary  policy,  and  both  our  era  and  our  planet  have  great  things 
to  expect  from  the  United  States. 

It  would  perhaps  be  rather  difficult,  though  by  no  means  impossible, 
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to  prove  that  the  general  discontent  of  the  present  day  is  everywhere 
greater  than  it  ever  has  been;  but  the  assertion  that  the  prevailing  social 
discontent  is  for  the  first  time  in  human  history  of  a  planetary  import 
needs  no  demonstrations  to  be  accepted  as  an  incontrovertible  fact. 
Neither  will  anybody  try  to  deny  the  appalling  truth  that  mankind 
grows  more  dissatisfied  the  more  its  power  over  natural  resources  is 
extended.  This  in  itself  is  a  warning  that  the  civilization  of  which  we 
so  wantonly  boast  is  in  great  danger. 

To  an  open  and  unprejudiced  mind  it  is  not  astonishing  that  such 
should  be  the  case.  It  is  a  long  time  since  the  fatal  separation  of  politics 
and  ethics  began.  The  former  have  always,  as  Bismarck  said,  belonged 
to  the  science  of  possibilities;  the  latter  have  so  far  never  been  adjusted 
to  the  possibilities  of  science.  And  though  science  to-day  is  more  univer- 
sal than  ever,  the  absence  of  ethics  in  politics  was  never  more  con- 
spicuous than  to-day.  This,  of  course,  applies  particularly  to  inter- 
national politics,  while  the  inherent  goodness  of  man  is  still  from  time 
to  time  able  to  assert  its  hiunanizing  influence  in  the  affairs  of  the  com- 
monwealth. 

The  tremendous  counteraction  between  internal  and  external  politics 
is  nowhere  understood.  If  the  voices  which  cry  out  when  the  ethics  of 
the  community  are  trampled  under  foot  by  local  politicians  are  few  and 
feeble,  those  who  heed  the  actions  of  national  leaders  are  as  rare  as  they 
are  mute.  Dishonesty  and  unreliability  which  would  disgrace  private 
individuals  are  tolerated  in  political  life.  They  are  almost  looked  upon 
as  public  virtues  in  international  dealings.  Any  one  who  knows  and 
remembers  the  official  and  the  secret  history  of  the  international  politics 
of  the  last  ten  years  would,  as  a  private  individual,  turn  his  back  on  and 
refuse  his  hand  to  most  of  the  heads  of  state  and  the  leading  ministers 
of  Europe.  The  exalted  positions  which  they  occupy  naturally  bring 
their  craft  and  their  insincerity  to  bear  upon  the  nations  at  large.  And 
the  evil  influence  is  perhaps  more  pernicious  in  a  self-governing  nation 
where  every  citizen,  in  a  measiu^,  is  responsible,  than  in  an  autocracy 
where  he  has  nothing  to  say.  Thus  it  is  difficult  to  see  from  what 
quarter  redress  could  come. 

The  United  States  has  so  far  a  rather  clean  or,  at  any  rate,  the  cleanest 
record  in  this  respect.    But  her  morality  in  international  behavior  is 
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probably  specially  due  to  the  fact  that  the  Government  at  Washington 
has  until  lately  had  very  few  international  dealings  on  its  hands.  Pro- 
vided the  honorable  traditions  of  such  Secretaries  of  State,  as,  for  ex- 
ample, John  Hay,  are  kept  up,  the  increasing  contact  with  the  outer 
world,  which  is  unavoidable  and  in  fact  already  apparent,  cannot  fail 
to  have  a  most  beneficial  influence  on  the  internal  affairs  of  the  American 
Commonwealth. 

Few  indeed  will  dispute  that  nowhere  and  never  was  a  high  ethical 
purpose  more  needed.  Through  the  divorce  of  ethics  and  politics  the 
true  interests  of  the  majority  have  long  been  sacrificed  to  the  momentary 
benefit  of  some  thousands  of  unscrupulous  individuals.  The  reaction 
which  at  last  has  set  in  is  equally  dangerous  to  self-government  and 
individual  liberty.  The  people  cannot  always  hope  to  have  a  Woodrow 
Wilson  at  the  White  House.  It  would  be  but  natiu*al  that  the  trend  of 
reaction  would  follow  the  lines  which  it  has  taken  on  the  other  side  of 
the  Atlantic.  But  the  immense  growth  of  Stateism  which  nowhere  has 
been  so  patent  as  in  Great  Britain,  notwithstanding  its  name  of  the 
home  of  liberty,  is  in  itself  contrary  to  the  principles  of  the  American 
Constitution.  In  reality  there  is  very  little  difference  between  the 
tyranny  of  a  comparatively  small  number  of  private  individuals  and 
the  yoke  imposed  by  a  host  of  so-called  servants  of  the  State.  Through 
both  agencies  the  free  citizen  is  turned  into  a  fettered  subject.  It  may 
be  that  his  position  is  less  enviable  under  an  all-powerful  State  whose 
manifold  machinations  are  often  hidden  under  misnomers.  Every  one 
imagines  himself  to  have  something  to  say  in  controlling  the  public 
servants.  The  greater  their  number,  the  more  difficult  it  becomes  to 
exercise  this  control.  The  votes  of  the  servants  of  the  State  are  ever  at 
the  bidding  of  those  who  voice  the  tyranny  of  habit.  And  the  untold 
ramifications  of  State  authority  do  not  allow  the  down  trodden  to  focus 
their  revolt  against  a  personality. 

If  liberty  is  not  to  become  merely  a  dim  constitutional  phrase,  it 
behooves  the  American  people  to  take  instantaneous  action.  The 
urgency  and  the  gigantic  complexity  of  the  task  demands,  however,  a 
complete  unity  of  purpose  between  every  kind  of  internal  and  external 
policy.  There  is  not  the  slightest  hope  for  success  unless  the  polity  is 
moved  by  one  of  those  ethical  revivals  which  lays  the  foundation  for  a 
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new  epoch  in  human  history.  Most  of  us  admire  and  envy  the  men  and 
women  of  the  past  who  were  privileged  to  live  through  similar  renais- 
isanoes.  To-day  the  chance  is  with  the  people  of  the  United  States! 
And  the  privilege  is  unique  and  greater  than  it  has  ever  been.  They 
can  act|  not  only  for  a  town,  a  country,  or  a  continent.  What  they  do 
will  affect  the  whole  planet. 

The  glorious  work  that  is  before  the  people  of  the  United  States 
demands  the  adherence  to  but  one  single  principle,  the  principle  of  per- 
sonal responsibility.  But  it  is  a  responsibility  which  is  no  longer  re- 
stricted to  the  family,  the  tribe,  the  nation,  or  the  race.  Each  personality 
has  at  last  become  responsible  to  humanity  as  a  whole.  For  the  first 
time  in  the  wonderful  romance  of  our  evolution  distance  has  been  elim- 
inated. In  one  sense  we  have  reached  a  final  stage  in  our  development. 
For  the  first  time  we  know  the  ultimate  sphere  of  our  activities.  All 
parts  of  the  earth  are  explored  and  put  into  communication  with  each 
other.  There  are  no  longer  unclaimed  territories  to  conquer.  Every 
bit  of  land  belongs  to  some  organized  community  which  forms  a  more 
or  less  influential  part  of  the  international  Aeropagus. 

Consequently  the  action  of  each  separate  organization  is  bound  to 
influence  the  whole  of  mankind  as  never  before.  Therein  lies  the  great- 
ness and  beauty  of  national  efforts  of  to-day,  therein  the  excuse  for  our 
pleading  for  energetic  participation  in  international  affairs  by  the  United 
States.  If  they  are  really  concerned  with  the  liberty  of  their  citizens, 
they  must  to-day  work  for  the  liberty  of  mankind.  In  this  respect 
inaction  is  just  as  full  of  consequences  as  action.  In  our  planetary 
epoch,  everything  which  they  fail  to  do  for  the  benefit  of  mankind  will 
ultimately  be  to  the  detriment  of  their  own  citizens. 

But  however  influential  the  voice  of  the  United  States  may  be  in 
international  affairs,  it  is  not  powerful  enough  alone  to  lead  mankind 
out  of  the  morass  of  the  confining  conceptions  of  nationhood.  For- 
tunately, however,  its  citizens  form  a  part  of  a  greater  whole,  the  Anglo- 
Saxon  world.  Whatever  may  have  been  their  failings  in  the  past,  all 
Anglo-Saxon  peoples  to-day  stand  out  and  in  unison  as  the  upholders 
of  the  fundamental  doctrine  of  self-government,  which  is  the  only  true 
foundation  for  peaceful  intercourse  between  the  different  nations  of 
the  earth.    The  depth  to  which  this  principle  has  taken  hold  of  them  is 
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borne  out  by  the  fact  that  neither  the  United  States  nor  the  British 
Elmpire  nor  the  British  Dominions  could  to-day  be  found  willing  to 
assume  the  government  of  new  conquests.  On  the  contrary,  both  the 
United  States  and  the  British  Empire  are  unceasingly  endeavoring  to 
educate  toward  self-govenunent  the  less  developed  races  whom  the 
relentless  onward  march  of  civilization  has  happened  to  place  under 
their  temporary  control.  That  is  the  avowed  colonial  policy  of  both 
the  United  States  and  the  British  Empire,  and  of  them  alone  among  the 
colonizing  nations  of  the  earth. 

The  unique  position  of  the  Anglo-Saxon  peoples  is  apparent  in  another 
and  equally  important  aspect.  They  form  through  the  ethics,  which  are 
the  keystone  of  their  theories  of  govenmient,  the  only  possible  tribunal 
before  which  to-day  any  disturber  of  the  international  peace,  that  is  to 
say  any  transgressor  of  the  principle  of  self-government,  can  in  justice 
be  arraigned.  They  also,  and  they  alone,  possess  the  means  of  letting 
any  number  of  offenders  feel  the  force  of  the  Law  of  Nations.  Though 
they  cannot,  even  if  they  so  desired,  prevent  all  wars,  they  are  to-day 
in  a  position  to  hinder  any  disturbance  of  peace  on  the  two  great  oceans 
which  form  the  highways  of  international  commerce.  It  is  a  position  of 
great  responsibility,  but  also  full  of  marvelous  possibilities.  If  recognized 
and  duly  accepted  it  is  a  position  which  ultimately  will  lead  not  only 
to  naval,  but  to  military  disarmament.  Thus  mankind  will  at  last  be 
freed  from  those  huge  forces  on  sea  and  land  which,  with  all  the  untold 
interests  centering  round  them,  far  from  preparing  for  peace,  still  nur- 
ture and  foster  the  primitive  war  spirit  of  civilization's  infancy. 

But  the  opportunity  which  is  now  open  to  the  Anj^o-Saxxm  peoples 
may  be  of  very  short  duration.  Who  can  tell  what  strides  aviati<m  may 
make  in  the  next  twenty  years?  Perhaps  flyingnnachines  will  eventually 
make  it  impossible  for  the  Anglo-Saxxm  peoples  to  control  the  hi^^  seas. 
Then  the  unique  chance  for  a  graphical  and  unobjectionaUe  danonstra- 
tion  of  the  futility  of  interfering  with  the  peace  of  the  oceans  which  the 
present  offers  will  forever  be  gone.  The  ruinous  waste  of  the  wealth 
created  by  the  labor  of  the  humble  will  be  transferred  from  the  water 
and  the  land  to  the  air.  The  fraudulent  fraternity  of  the  warlike  pro- 
fessioDS  and  industries  will  be  continued  by  the  mutual  bestowal  of  the 
dignity  of  Hi^  Ftyec  amoog  the  sovereigns  of  Europe!   Tbe  wings  of 
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the  eagles  will  batter  the  wings  of  the  doves,  while  our  miserable  descend- 
ants will  curse  the  memory  of  fathers  who  failed  to  make  use  of  the  hour 
'which  once  gone  never  recurs  again. 

By  limiting  their  interference  with  war  to  the  keeping  of  the  peace 
of  the  Atlantic  and  the  Pacific,  the  Anglo-Saxon  peoples  insure  the 
success  which  is  the  unfailing  due  of  a  practical  policy.  They,  hereby, 
in  no  sense  whatever  transgress  the  principles  of  self-government.  The 
high  seas  belong  to  nobody.  Peaceful  intercourse  on  their  waters  is  a 
necessity  for  the  steady  development  of  those  relations  which  put  the 
80  wonderfully  diversified  resources  of  our  beautiful  globe  within  the 
grasp  of  each  one  of  us.  When  the  Anglo-Saxon  world  combines  to 
protect  the  fastnesses  and  the  shores  of  the  two  great  oceans,  it  works, 
therefore,  not  only  for  that  third  part  of  mankind,  which  in  one  way  or 
another  owes  it  allegiance,  but  for  the  whole  of  humanity. 

Herein  Ues  the  moral  strength  of  the  proposition.  To  make  it  equally 
unassailable  from  a  naval  point  of  view,  the  simplicity  of  its  conception 
must  be  followed  by  a  corresponding  simplicity  in  the  execution  of  the 
policy.  The  simpler  the  lines  on  which  the  policy  of  keeping  the  peace 
of  the  great  seas  is  carried  out,  the  more  efficacious  it  will  be.  The  lighter 
the  burdens  it  throws  on  the  Anglo-Saxon  communities,  the  more 
readily  its  aims  and  necessities  will  be  understood  by  those  who  have 
to  bear  those  burdens.  Fortunately  the  geographical  position  of  the 
two  oceans  is  such  that  a  clear  division  of  the  naval  responsibilities  of 
each  group,  which  together  form  the  Anglo-Saxon  world,  is  possible. 
Thus  the  unity  of  action,  the  unity  of  conmiand,  which  is  so  essential 
to  true  economy  in  the  employment  of  naval  forces,  can  easily  be  secured. 
Just  as  the  underlying  idea  for  the  co-operation  between  the  United 
States  and  the  British  peoples,  on  account  of  its  simplicity  and  of  its 
stability,  requires  no  central  authority,  nor  even  a  formal  treaty  of 
alliance  to  make  it  clear  and  acceptable  to  all  concerned — the  carrying 
out  of  its  naval  consequences  needs  no  formal  consecration.  And  last 
but  not  least,  the  co-operation  between  the  United  States  and  the  British 
peoples  entails  for  each  partner  a  considerable  lightening  of  the  burden 
of  armaments. 

The  common  work  demands,  of  course,  that  each  partner  should 
absolutely  trust  the  other.   //  the  pacifists,  and  particularly  those  who  are 


60  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

British  or  American  citizens,  have  any  misgivings  concerning  the  poasibUity 
of  the  enduring  establishment  of  absohde  confidence  within  the  Angh-Sazon 
combine,  they  might  as  well  openly  acknowledge  that  the  whole  peace  move- 
ment  is  a  farce.  If  common  ideals,  common  traditions,  common  interests 
and  common  language  cannot  bridge  national  distrust,  an  agreement 
between  all  the  nations  of  the  earth  for  the  abolition  of  war  or  the 
curtailment  of  armaments  is  clearly  an  impossible  absurdity  and  the 
pacifists  ought  at  once  to  cease  a  propaganda  which  is  as  wasteful  as  it 
has  been  proven  to  work  against  its  own  ends. 

But  in  case  the  Anglo-Saxon  peoples  are  able  to  trust  each  other,  the 
division  of  labor  between  the  partners  of  the  combine  is  extremely  simple. 
After  the  completion  of  the  Panama  Canal  it  will  be  easy  for  the  United 
States  to  concentrate  her  whole  fleet  in  the  Pacific,  even  though  the 
bulk  of  it  must  continue  to  be  constructed  in  the  already  existing  yards 
of  the  Atlantic.  Without  any  increase  in  her  naval  armaments  she  will 
then  be  able  to  guarantee  the  peace  of  the  Pacific,  which  forms  the 
natural  field  for  the  exertion  of  the  civilizing  power  of  her  enterprising 
industry.  More  than  any  other  nation,  the  United  States  has  an  interest 
in  keeping  the  open  door  in  China.  The  American  fleet  can,  single- 
handed,  prevent  any  oversea  attack  on  the  Chinese  Republic.  It  may 
by  so  doing  perform  immense  services  to  Chma  herself.  Safe  from 
aggression  over  the  water,  the  government  of  Peking  will  be  enabled  to 
concentrate  its  military  expenditure  on  its  land  forces  and  thus  be  in  a 
better  position  to  withstand  possible  attacks  from  powerful  neighbors 
than  if  it  also  had  to  squander  money  on  naval  defenses. 

With  the  whole  American  fleet  in  the  Pacific,  the  Canadian  west, 
Australia  and  New  Zealand,  and  all  the  possessions  of  the  British  Empire 
in  those  waters  would  be  absolutely  secure  from  oversea  attack,  as  any 
such  aggression  could  only  come  from  nations  whose  expansion  would  be 
equally  fatal  to  the  United  States  themselves.  Consequently  neither  the 
British  Empire  nor  the  British  Dominions  need  to  expend  any  money  in 
providing  against  attacks  coming  over  the  waters  of  the  Pacific.  The 
naval  efforts  of  the  British  Empire  in  the  Pacific  could,  in  fact,  be 
limited  to  the  policing  of  the  Persian  Gulf  and  other  purely  local  ne- 
cessities. 

While  the  stars  and  stripes  would  thus  secure  the  peace  of  the  Pacific^ 
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the  white  ensign  would  render  the  same  service  in  the  Atlantic.  The 
east  coast  of  the  whole  American  continent  would  be  made  safe  by  the 
only  European  Power  which  has  explicitly  recognized  the  Monroe  Doc- 
trine, and  it  would  be  perfectly  possible  for  the  United  States  to  econo- 
mize on  her  coasts  defenses  in  the  Atlantic.  The  condition  is,  of  course, 
that  the  British  fleet  on  its  waters  should  be  kept  up  to  a  strength  that 
precludes  any  possible  danger  of  attack  across  the  Atlantic. 

The  naval  burden  which,  through  such  a  division  of  labor,  would  fall 
on  the  British  Empire  is  much  heavier  than  that  assumed  by  the  United 
States.  Furthermore,  it  must  for  many  different  reasons,  which  cannot 
be  detailed  here,  be  borne  primarily  by  the  United  Kingdom.  Its  close 
proximity  to  the  armed  continent  of  Europe  makes  it  even  imperative 
for  Great  Britain  to  provide  for  a  not  inconsiderable  home  defense  army 
in  order  to  be  able  to  repel  a  possible  invader  who,  however  great  the 
naval  armament  may  be,  under  specially  unfavorable  meteorological 
conditions,  might  manage  to  escape  the  British  fleet.  In  view  of  these 
considerations,  justice  and  equity  make  it  seem  appropriate  that  any 
contribution  which  the  British  Dominions  may  think  it  their  duty  to 
offer  to  the  common  work  of  the  Anglo-Saxon  peoples,  be  it  in  money 
or  in  ships,  should  be  applied  toward  lightening  the  heavy  burden  of 
the  British  Empire. 

In  the  opinion  of  the  writer,  much  confusion  of  thought  would  be 
avoided  if  the  appellation ''  British  Empire  "  was  reserved  to  that  portion 
of  the  British  realm  over  which  the  Imperial  ParUament  at  Westminster 
has  any  real  authority.  It  comprises  the  United  Kingdom  of  Great 
Britain  and  Ireland,  with  all  the  Crown  colonies,  India,  Egypt,  and  all 
the  other  dependencies  and  protectorates.  Canada,  Newfoundland, 
Australia,  New  Zealand,  and  South  Africa  are  de  facto  outside  the  proper 
sphere  of  any  imperial  authority,  and  must  for  practical  reasons  con- 
tinue to  be  so,  unless  unsolvable  questions  of  race  and  immigration 
shall  unavoidably  shatter  the  whole  imperial  fabric.  But  notwith- 
standing the  lack  of  any  central  machinery  for  the  co-ordination  of  the 
self-governing  peoples  who  cluster  round  the  S3rmbol  of  the  British 
crown,  naval  co-operation  between  the  five  Dominions  and  the  United 
Kingdom  appears  more  practical  than,  let  us  say,  between  Australia 
and  the  United  States.   A  combination  of  the  naval  efforts  of  the  British 
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peoples  seems,  so  to  speak,  to  be  in  the  natural  order  of  things.  Their 
display  in  the  Atlantic  under  one  single  supreme  command  has,  besides, 
a  very  high  ethical  purpose  to  fulfill.  There  can  be  no  doubt  that  the 
United  Kingdom  even  to-day  shows  a  much  greater  proportion  of 
jingoes  than  either  the  United  States  or  the  British  Dominions.  It  is  of 
the  highest  importance  for  the  success  of  the  great  pacifying  task  of  the 
Anglo-Saxon  combination,  with  which  these  lines  are  concerned,  that  this 
ugly  blot  on  the  character  of  the  beloved  motherland  of  self-government 
should  be  eradicated.  It  is  a  mission  which  can  best  be  accomplished 
by  those  daughter-nations  whose  growth  to  full  independence  is  of  so 
recent  date  that  the  mother  has  not  yet  lost  the  habit  of  listening 
to  their  voices.  Surely  the  old  English  spirit,  which  has  created  the 
wonderful  domains  of  the  Anglo-Saxon  world  by  fostering  the  natural 
tendency  to  self-reliance  and  self-help  inherent  in  every  real  man,  is  not 
yet  dead  among  the  inhabitants  of  those  small  islands  in  the  North  Sea 
which  form  the  center  of  the  greatest  Empire  that  ever  was.  If  such  is 
the  case,  the  mother  will  be  proud  of  her  daughters  when  they,  as  grown- 
up sister-nations,  tell  her  that  their  co-operation  can  only  be  had  at  the 
price  of  making  the  family  policy  worth  while  for  all  its  members. 

Now  none  of  the  Dominions  have  the  slightest  interest  in  the  European 
entanglements  of  the  United  Kingdom.  The  overwhelming  majority 
of  the  citizens  of  the  Dominions  are  strongly  and  rightly  opposed  to  lend- 
ing their  support  to  any  policy  which  possibly  might  involve  the  em- 
ployment of  their  direct  or  indirect  contributions  to  a  British  navy  for 
purposes  quite  outside  their  concern.  If,  therefore,  the  statesmen  of 
Great  Britain  are  sincere  in  their  so  oftenly  expressed  desires  to  curtail 
the  heavy  naval  and  military  expenditures  of  the  United  IGngdom,  the 
first  thing  they  ought  to  do  is  to  revert  to  that  policy  of  splendid  isola- 
tion from  European  political  squabbles  which  in  the  past  has  so  well 
served  British  interests. 

As  soon  as  the  whole  might  of  the  British  navy  is  exclusively  reserved 
for  keeping  the  peace  of  the  Atlantic,  none  of  the  Dominions  worthy  of 
the  name  of  Anglo-Saxon,  which  stands  for  fairness  and  justice  between 
man  and  man,  will  stand  aloof.  Made  secure  in  the  Pacific  by  the  Amer- 
ican fleet,  Australia  and  New  Zealand  can  cease  to  squander  millions 
on  the  maintenance  of  citizen  armies,  as  unnecessary  as  they  would  be 
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inadequate  if  the  American  fleet  did  not  control  the  Pacific.  Tlie  navies 
of  Australia  and  New  Zealand  would  find  their  proper  sphere  in  the 
Persian  Gulf  and  for  showing  the  British  flag  wherever  the  Australasian 
situation  should  require  it.  Their  naval  harbors  would  always  be  open 
to  the  American  fleet.  Canada,  which  has  to  thank  the  United  States 
for  the  safety  of  her  Pacific  coast,  would  be  fair  both  to  its  southern 
neighbor  and  to  the  motherland  by  assuming  her  part  of  the  burden  of 
the  Atlantic.  If  she  devoted  the  millions  she  now  wastes  on  a  militia  as 
useless  from  a  military  point  of  view  as  it  is  superfluous  from  any  polit- 
ical consideration  to  the  upkeep  of  the  British  navy  she  would  materially 
assist  the  United  Kingdom  and  openly  proclaim  to  all  the  world  how 
firmly  her  interests  are  bound  with  those  of  the  United  States. 

The  idea  that  the  Dominions  should  keep  military  forces  which  could 
be  employed  in  India  is  one  of  those  confusions  of  the  British  mind  which 
sooner  or  later  would  wreck  the  British  Empire.  The  Dominions  can 
have  no  moral  right  to  shut  out  Indians  from  their  frontiers  unless  they 
keep  outside  the  British  Empire  and  leave  the  United  Kingdom  well 
alone  in  its  complex  task  of  looking  after  its  many  millions  of  different 
races. 

The  natmral  complement  of  the  Anglo-Saxon  policy  of  limiting  any 
active  interference  to  the  keeping  of  the  peace  on  the  two  great  oceans 
is  a  British  withdrawal  from  the  Mediterranean.  In  reality  it  is  already 
an  accomplished  fact.  The  few  British  warships  which  ply  its  unruly 
waters  represent  no  serious  strategic  factor.  An  increase  of  their  number 
to  anything  corresponding  to  the  rival  fleets  of  its  riverain  powers  would 
mean  so  serious  a  financial  responsibility  for  the  people  of  Great  Britain 
that  it  is  not  likely  to  take  place  in  spite  of  all  the  talk  of  that  section 
of  the  British  public  which  is  unable  to  see  that  the  European  situation 
has  changed  since  Nelson's  time.  Yet  an  explicit  declaration  of  with- 
drawal from  the  Mediterranean  is  necessary.  The  presence  of  any 
number  of  British  warships  there,  in  excess  of  the  local  requirements 
of  the  British  possessions,  is  incompatible  with  the  avowed  intention 
of  the  British  peoples  not  to  interfere  with  European  politics. 

The  Mediterranean  is  of  no  particular  value  to  the  Dominions,  and 
even  to  the  British  Empire  it  is  only  of  secondary  importance.  If  the 
British  fleet  is  unable  to  guarantee  the  safety  of  its  blue  waves,  the  route 
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round  the  Cape  of  Good  Hope  has  to  be  sufficient  for  unperial  purposes. 
But  as  the  co-operation  between  the  British  peoples  and  the  United 
States  would  guarantee  both  the  Atlantic  and  Pacific  coasts  of  the  French 
possessions  from  oversea  attack,  the  chances  are  that  the  shorter  route 
to  India  always  would  be  open.  France  would  be  able  to  concentrate 
her  available  naval  resources  in  the  Mediterranean,  where  she  can  count 
upon  the  co-operation  of  both  Spain  and  Greece.  The  former  has 
identical  interests  in  always  keeping  open  the  communications  with 
North  Africa.  The  latter  could  never  throw  in  her  interests  with  both 
of  the  Mediterranean  Powers  of  the  Triple  Alliance.  To  further  facilitate 
France's  task  it  would  be  in  the  true  interest  of  the  British  Empire  to 
accompany  her  withdrawal  from  the  Mediterranean  by  removing  its 
objection  to  the  opening  of  the  Bosphorus  and  the  Dardanelles  to  the 
Russian  fleet.  As  long  as  militarism  holds  its  sway  over  Europe,  France 
and  Russia  must  march  together.  France  has  now  reached  the  climax 
of  her  expansion.  There  is  nothing  left  which  she  can  henceforth  hope 
to  lay  her  hands  upon.  Syria,  upon  which  French  chauvinists  sometimes 
cast  longing  eyes,  is  perfectly  capable  and  willing  to  take  care  of  herself 
in  case  the  Turkish  Elmpire  should  fall  asunder.  It  is  therefore  difficult 
to  conceive  of  a  repetition  of  the  old  French  antagonism  toward  England. 
On  the  other  hand,  there  would  be  no  wheat-ships  from  Odessa  if  Russia 
became  hostile.  As  long  as  France  and  Russia  are  allied  they  are  bound 
to  act  in  conjunction  with  regard  to  the  bulk  of  those  British  food- 
supplies  which  pass  the  Straits  of  Gibraltar.  In  this  respect  the  posses- 
sion of  Gibraltar,  Malta,  and  Ilgypt  is  a  valuable  British  contribution 
toward  the  safeguarding  of  those  Mediterranean  communications  which 
really  matter  for  the  United  Kingdom.  Apart  from  adequate  localized 
defenses  these  Mediterranean  possessions  of  the  British  Empire  are 
mainly  secured  by  the  inevitable  interplay  of  rival  European  interests. 

As  for  the  pretended  danger  to  India  in  case  the  Russian  Black  Sea 
fleet  were  able  to  enter  the  Mediterranean,  the  foregoing  considerations 
have  already  given  this  side  of  the  question  its  true  importance.  But  as 
a  general  proposition,  the  present  Viceroy  of  India,  who  possesses  special 
qualifications  for  his  judgment,  having  been  both  British  Ambassador 
in  St.  Petersburg  and  head  of  the  permanent  service  in  Downing  Street, 
was  undoubtedly  right  when  he  publicly  stated  his  conviction  that  a 
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Ruaaan  intention  to  attack  India  has  never  really  existed.  At  any 
rate,  there  is  no  fear  of  such  an  aggression  to-day.  A  Russian  attack  on 
India  will  always  be  impossible  unless  aided  by  the  Indian  peoples 
themselves.  They  are  already  to-day  much  further  advanced  toward 
self-government  than  the  great  mass  of  the  Russian  people.  There  is  no 
likelihood  whatever  that  they  would  prefer  to  exchange  the  gradually 
relaxing  rule  of  the  British  Raj  for  the  tyranny  of  the  Czar. 

In  order  to  win  the  full  and  unstinted  support  of  the  Dominions,  Great 
Britain  ought  also  to  release  herself  from  those  treaties  which  imply 
armed  interference  on  the  European  continent.  Such  a  step  will,  more 
than  anything  else,  convince  the  outside  world  of  the  absolute  rectitude 
and  unselfishness  of  the  Anglo-Saxon  co-operation.  It  will  give  the  dis- 
trusting peoples  of  Europe  a  tangible  proof  of  the  sincerity  of  the  British 
intentions.  The  organization  of  the  British  army  can  be  adapted  to 
colonial  purposes  exclusively.  Quite  apart  from  these  considerations,  it 
is  difficult  to  conceive  how  any  serious  political  or  military  thinker 
could  in  our  age  have  contemplated  the  employment  of  the  expeditionary 
force  on  the  battlefields  of  Belgium  or  France.  The  telegraph  would 
send  the  news  of  its  disembarkation  on  the  European  continent  to 
every  comer  of  the  British  Empire  and  so  flame  the  spirit  of  unrest 
wherever  it  may  be  smoldering. 

As  a  matter  of  fact,  the  openly  avowed  desires  of  the  powerful  military 
circles  in  Great  Britain  to  interfere  on  the  Continent  are  at  the  back  of 
the  latest  increase  of  Europe's  armaments.  It  may  not  be  sxirprising 
that  these  desires  should  have  found  a  warm  welcome  among  the  rank 
and  file  of  the  Tories  who  look  to  conscription  as  the  best  means  to 
''discipline"  the  discontented  working-men.  Nor  is  it  astonishing  that 
their  unscrupulous  leaders  saw  a  legitimate  party  weapon  in  the  German 
scare.  The  disquieting  feature  of  the  situation  is  that  the  military  caste 
has  also  succeeded  in  making  the  Liberals  believe  that  England  needs 
France  more  than  France  needs  England.  During  the  Moroccan  crisis 
of  1911  it  was  the  leading  Liberals  who  pronounced  those  ridiculously 
exaggerated  and  grossly  unfair  speeches  which  are  the  main  cause  of  the 
revival  of  French  chauvinism  and  German  popular  hatred  of  England. 
Thus  the  latter  really  reaps  what  she  has  sown. 

On  the  whole  the  German  people  may  well  be  excused.    They  at 


66  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

least  have  enough  sense  to  understand  that  the  sending  of  a  gunboat 
with  a  crew  of  a  hundred  m^i  to  Agadir  could  not  possibly  aim  at  any- 
thing else  than  to  direct  French  public  opinion  on  the  necessity  of  fair 
play  in  Morocco,  already  endangered  by  the  contradictory  tactics  of  the 
three  foreign  ministers  who  succeeded  one  another  in  Paris  in  the  space 
of  less  than  four  months:  To  the  Germans  at  large  the  British  outburst 
was  incomprehensible.  Yet  the  Kaiser  ought  to  bear  the  full  share  of 
his  responsibility.  For  years  the  wearer  of  the  shining  armor  has  been 
studiously  nursing  the  warlike  temper  of  a  people  which  for  generations 
has  passed  through  the  mill  of  universal  military  service. 

The  objection  that  a  refusal  to  defend  the  neutrality  of  Belgium  would 
ultimately  involve  serious  dangers  to  Great  Britain  cannot  be  taken 
seriously.  Germany  could  not  afford  to  conquer  and  keep  either  Bel- 
gium or  Holland.  The  modem  world  knows,  or  at  least  ought  to  know, 
that  nationalities  can  no  longer  be  absorbed  and  the  German  Govern- 
ment has  already  enough  troubles  of  this  kind  on  its  hands.  It  has  had 
large  experience  of  what  nationalist  parties  mean  in  its  Danes,  its 
Guelphs,  its  Alsatians,  and  its  Poles.  It  is  unthinkable  that  it  should 
wish  to  weaken  the  dwindling  monarchical  majority  by  making  it  pos- 
sible for  a  new  Belgian  or  Dutch  party  to  swell  the  ranks  of  its  opponents. 

Nay,  taken  all  round,  considered  from  every  possible  point  of  view, 
the  explicit  and  irrevocable  withdrawal  of  Great  Britain  from  European 
politics  would  be  of  incalculable  service  to  the  British  Empire,  to  the 
Dominions,  to  the  United  States,  to  mankind  as  a  whole.  It  is  the 
primary  condition  for  a  successful  combine  of  the  Anglo-Saxon  peoples 
on  which  the  satisfactory  solution  of  the  problem  of  peace  and  disarma- 
ment hangs.  Great  Britain  need  feel  no  false  shame  in  taking  this 
essential  step.  It  is  by  no  means  a  confession  of  weakness!  But  to 
entirely  counteract  any  possible  misinterpretation  of  the  courageous 
initiative,  the  strongest  naval  Power  should  accompany  its  voluntary 
withdrawal  from  the  European  card-table  by  a  gift  of  singular  mag- 
nanimity. Great  Britain  should  withdraw  its  opposition  to  the  ex- 
pressed desire  not  only  of  the  United  States,  but  of  Germany,  Austria- 
Hungary,  and  seventeen  other  countries,  that  private  property  should 
be  immune  from  capture  at  sea  as  it  already  is  on  land.  It  is,  of  course, 
extremely  doubtful  whether  the  general  acceptance  of  this  principle 
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would  in  itself  make  for  a  decrease  in  the  armaments  of  the  world.  The 
naval  profession,  the  royal  and  imperial  admirals,  and  the  captains  of 
industry  who  live  on  the  money  sunk  in  warships  would  at  once  bolster 
up  the  supposed  and  enticing  needs  of  coast  defense  both  at  home  and 
in  the  colonies.  Yet  at  least  the  excuse  for  the  barbarous  conversion 
of  merchantmen  to  cruisers  on  the  high  seas  would  be  gone.  And  what 
is  more,  the  moral  position  of  Great  Britain  would  be  immeasurably 
enhanced  if  she  made  it  perfectly  evident  that  she  had  nothing  up  her 
sleeve. 

Standing  quite  outside  the  orbits  of  the  two  group)s  in  which  the  armed 
camp  of  Europe  is  divided,  Great  Britain's  influence  in  the  imharmo- 
nious  concert  would  be  far  greater  than  when  she  endeavors  to  play  the 
trombone  herself.  When  it  is  no  longer  directly  concerned  with  the 
balance  of  power.  Downing  Street  can  always  raise  its  voice  in  favor  of 
moderation  and  count  upon  that  respectful  hearing  from  both  parties 
which  is  the  reward  of  any  honest  broker  in  a  disinterested  mediation. 

The  opportunity  for  a  withdrawal  from  any  direct  participation  in  the 
quarrels  of  the  dynasties  of  Europe  is  at  present  particularly  favorable. 
The  recent  increase  in  the  Belgian  defenses  together  with  the  outcome 
of  the  crisis  in  the  Balkans,  where  Greece  and  Bulgaria  balance  each 
other,  while  Roumania  and  Servia  may  add  their  forces  to  those  of  the 
Dual  Alliance  in  preparing  for  the  fulfilment  of  legitimate  national 
aspirations,  and  a  sober  Constantinople  might  be  expected  to  concen- 
trate its  energies  upon  consolidating  Asiatic  Turkey,  enable  France 
and  Russia  to  look  with  equanimity  on  any  further  increase  of  the 
militaiy  forces  of  the  Triple  Alliance.  There  is  now  a  balance  of  power 
between  the  latter  and  the  Dual  Alliance  unaided  by  Great  Britain. 
Thus  her  withdrawal,  not  from  her  friendships,  but  from  her  European 
engagements,  admitted  or  not  openly  avowed,  though  generally  under- 
stood, becomes  almost  imperative.  It  would  tranquillize  one  side  without 
endangering  the  other. 

Among  all  the  severe  criticism  which  has  been  heaped  on  the  present 
policy  of  Great  Britain,  it  should  not  be  forgotten  that  the  United 
Kingdom  in  one  respect  occupies  a  unique  position  which  makes  her 
singularly  fitted  to  play  a  leading  part  in  a  planetary  movement.  Alone 
of  all  the  great  nations  of  the  earth  the  United  Kingdom  is  an  adherent 
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of  free  trade.  Products  of  all  countries  can  pass  her  own  borders  and 
the  borders  of  her  vast  empire  and  compete  on  equal  terms  with  the 
results  of  the  labors  of  her  own  citizens.  It  is  a  truly  magnificent  posi- 
tion for  a  preacher  of  universal  peace  and  good-will,  a  lo^cal  outcome 
of  that  principle  of  self-government  of  which  the  ultimate  aim  is  the 
greatest  human  hberty  imaginable;  the  possibility  to  move  unhindered 
all  over  the  globe  and  to  enjoy  its  infinite  resources  as  far  as  the  limits  of 
time  permit. 

In  order  to  emphasize  the  sincerity  and  unselfishness  of  their  safe- 
guarding of  the  highways  of  international  commerce,  both  Great  Britam 
and  the  United  States  should  once  for  all  make  it  clear  that  they  would 
henceforth  abstain  from  seeking  any  concessions  for  their  private 
citizens.  The  diplomatic,  military  or  naval  pressure  which  a  government 
is  able  to  exert  abroad  is  due  to  the  sacrifices  of  all  taxpayers,  to  the 
exertions  of  the  whole  nation.  There  is  no  valid  reason  why  it  should 
be  exercised  on  behalf  of  any  private  interests,  whether  they  are  those 
of  an  mdividual  merchant  or  financier  or  the  big  armament  firms, 
which  in  more  sense  than  one  masquerade  as  a  national  asset.  Neither 
should  missionaries  be  supported.  They  have  no  more  right  to  concern 
themselves  in  the  affairs  of  other  nations  than  those  imscrupulous 
financiers  who  furnish  funds  to  foreign  countries  to  enable  them  to  pro- 
vide the  armaments  necessary  for  a  devastating  war,  after  which  the 
money-lender  can  renew  his  loans  at  a  higher  interest. 

Yet  whatever  may  be  the  relative  position  that  each  member  of  the 
Anglo-Saxon  community  occupies,  every  one  of  them  has  a  splendid  rdle 
to  play  in  the  glorious  task  which  lies  before  them.  Though  it  is  a 
common  work  for  the  British  peoples  and  the  United  States,  it  needs  no 
higher  authority  than  the  full  understanding  of  what  self-government 
really  implies.  None  of  them  need  to  exact  anything  from  another  that 
each  would  not  be  willing  to  grant.  And  one  and  all  they  are  perfectly 
willing  to  let  the  peoples  outside  the  Anglo-Saxon  combine  do  as  they 
please,  provided  nobody  disturbs  the  peace  on  the  great  highways  of 
international  intercourse.  Possessing  no  armies  that  can  possibly  com- 
pete with  those  of  the  great  military  powers,  having  abandoned  the 
idea  of  interfering  with  private  commerce,  they  have  every  right  to  be 
believed  when  they  assert  that  their  naval  preparations  only  aim  to 
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prevent  war  by  making  them  powerful  enough  to  destroy  every  fleet 
which  leaves  its  own  shores  with  aggressive  purposes. 

The  United  States,  the  British  Empire,  and  the  British  Dominions 
need  only  show  a  little  patience  and  consistency  soon  to  see  the  inevitable 
result  of  a  single-minded  purpose.  Before  long  peace  will  reign  supreme 
on  land  as  well  as  on  sea,  not  because  it  is  enforced,  but  because  the 
strides  which  the  Anglo-Saxon  world  will  make  under  its  shelter  will  be 
so  great  as  to  compel  all  other  nations  voluntarily  to  abandon  their 
ruinous  preparations  for  war. 

The  strategical  distribution  of  the  British  and  the  American  fleet  will 
in  itself  be  a  most  valuable  geographical  demonstration  of  the  unshakable 
purpose  of  the  Anglo-Saxon  co-operation.  From  the  moment  the  Ger- 
man people  realizes  that  the  British  fleet  under  no  circumstances  what- 
ever can  be  lured  away  into  the  Pacific  or  the  Mediterranean,  the  pre- 
amble of  the  German  Naval  Bill  will  cease  to  have  an  appearance  of 
reasonableness.  It  says  that  ''Germany  must  have  a  fleet  of  such 
strength  that  even  for  the  greatest  naval  Power,  a  war  with  her  would 
involve  such  risks  as  to  imperil  its  own  supremacy,"  But  if  the  superior 
British  fleet  is  always  concentrated  in  the  Atlantic  and  seeks  no  suprem- 
acy elsewhere,  the  Germans  would  be  no  better  oflf  if  they  sacrificed  their 
whole  fleet  in  an  effort  to  diminish  the  British  than  they  were  before. 
What  was  left  of  the  British  fleet  would  still  control  the  Atlantic! 
Logically,  therefore,  the  German  people  will  «x)n  be  led  to  constrain 
the  imperial  government  to  curtail  the  heavy  expenditure  on  a  navy 
which  evidently  has  no  reasonable  purpose  to  fulfil. 

The  Japanese  would  be  in  the  same  happy  position.  Knowing  that 
nothing  could  entice  the  American  fleet  to  leave  the  Pacific,  they  can 
well  ask  their  Government  for  what  purpose  it  burdens  them  with 
naval  estimates  when  it  is  evident  that  Japan  is  both  secure  from  oversea 
attack  and  unable  to  undertake  any  aggression  across  the  water.  From 
the  actions  of  the  United  States  in  voluntarily  abandoning  the  Boxer 
indemnity,  in  withdrawing  its  support  to  the  Six  Power  Loan  bankers,  in 
announcing  its  intention  gradually  to  give  complete  independence  to 
the  Philippines,  the  East  has  learned  to  trust  to  the  purity  of  American 
desires  and  in  the  circumstance  that  the  Great  Republic  practically 
shoulders  the  whole  responsibility  of  her  old  British  ally  in  the  Pacific 
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Japan  should  see  a  special  proof  of  the  sincere  disinterestedness  of  the 
Anglo-Saxon  combine. 

The  Anglo-Saxon  combine  cannot  fail  to  create  a  most  profound 
impression  on  South  America.  The  spectre  of  a  European  invaaon 
would  forever  be  gone.  The  fear  of  a  misuse  of  the  Monroe  Doctrine 
would  share  the  same  fate,  as  it  is  evident  that  neither  the  United 
States  nor  Great  Britain  would  consent  to  such  a  distribution  of  their 
fleets  as  has  been  here  advocated,  unless  they  both  trusted  each  other  to 
leave  the  republics  of  South  America  undisturbed.  None  of  them  would 
any  longer  resent  a  doctrine  which  in  fact  had  become  but  a  part  of  a 
greater  whole:  Pax  Maritima.  Neither  can  any  Intimate  objection  be 
raised  anywhere  when  it  becomes  evident  that  the  cooperation  of  the 
British  peoples  and  the  United  States  does  not  aim  at  the  protection  of 
their  own  concession  hunters,  but  on  the  contrary  precludes  any  ex- 
ternal pressure  from  being  exercised  in  South  America,  where  hence- 
forth all  investors  would  meet  on  equal  terms.  At  the  same  time  the 
British  and  American  fleets  are  so  immeasurably  superior  to  the  navies 
of  the  different  South  American  States  that  it  would  be  sheer  folly  for 
the  republics  to  continue  to  squander  money  on  ships  which  under  no 
circumstances  whatever  would  be  permitted  to  fire  a  shot  at  each  other. 

Gradually  the  same  sort  of  reasoning  will  be  done  everywhere.  In 
Europe  one  may  perhaps  confidently  expect  that  Norway  and  Holland 
with  their  intelligent  populations  will  be  the  first  to  see  the  folly  oi 
wasting  millions  on  doll  navies  when  their  coasts  are  amply  protected 
by  the  British  fleet.  And  the  reduction  of  the  British  and  American 
navies  which  will  immediately  follow  any  diminution  of  the  naval  forces 
of  Germany  and  Japan  will  hasten  both  this  reasoning  and  the  process 
of  naval  disarmament.  Eventually  the  naval  interests  will  become 
silent. 

That  this  return  to  common  sense  will  have  a  powerful  influence  on 
popular  opinion  even  concerning  purely  militaiy  armaments  needs 
scarcely  to  be  demonstrated.  It  will  be  heightened  by  the  illuminating 
spectacle  of  seeing  the  great  naval  Powers  of  to-day  diverting  hundreds 
of  millions  of  dollars  from  ships  to  education.  And  lest  the  C!ontinental 
Powers  of  Europe  should  be  tempted  to  increase  their  land  forces  by 
devoting  the  money  saved  on  the  navy  to  the  army,  let  them  become 
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aware  of  what  will  happen  m  Great  Britain.  The  co-operation  of  the 
United  States  and  the  Dominions  will  enable  the  United  Kingdom  to 
save  so  many  millions  on  her  naval  and  military  estimates  that  she  can 
henceforth  proceed  to  train  her  whole  youth  for  the  serious  business  of 
life.  \^th  every  British  boy  and  girl  fully  prepared  to  take  part  in  the 
work  of  manhood  or  womanhood,  it  will  be  impossible  for  Continental 
Europe  to  compete  in  international  commerce,  unless  it  ceases  to  turn 
its  cities  into  barracks.  It  will  have  to  stop  the  mad  proceeding  of  letting 
those  of  its  workmen  who  least  need  physical  improvement  get  stale 
through  long  years  of  military  service.  All  nations  must  instead  em- 
brace a  far  more  sensible  fashion.  Military  disarmament  will  follow 
naval  disarmament.  The  international  competition  will  be  transferred 
to  the  fruitful  field  of  education. 

In  Great  Britain  vast  sums  will  immediately  be  available.  The 
withdrawal  from  the  Mediterranean  and  the  Pacific,  where  the  British 
flag  would  be  sufficiently  represented  by  the  navies  of  Australia  and  New 
Zealand,  together  with  an  adequate  contribution  from  Canada  and 
possibly  South  Africa,  would  make  it  possible  to  cut  down  the  naval 
estimates  of  the  United  Kingdom  by  something  like  nine  million  pounds 
sterling.  Yet  a  fleet  of  one  hundred  dreadnoughts  and  the  necessary 
number  of  small  crafts  could  be  kept  in  the  Atlantic.  This  could  and 
ought  to  be  done  without  any  of  those  sensational  parliamentary  out- 
bursts whidi  of  late  have  embittered  international  relations,  because  the 
simplicity  and  thoroughness  of  the  Anglo-Saxon  combine  makes  it 
possible  to  adhere  to  a  simple  standard  of  strength  implying  a  fixed 
yearly  shipbuilding  program.  Another  nine  million  pounds  would  be  at 
the  disposal  of  the  national  exchequer  if  the  antiquated  and  unneces- 
sarily costly  organization  of  the  British  army  were  overhauled.  Thus 
some  eighteen  millions  could  be  made  free  for  educational  purposes,  and 
it  may  be  asserted  that  no  other  European  nation  would  under  present 
financial  conditions  be  able  to  find  anything  like  this  amount  without 
cutting  down  its  naval  or  military  expenditure. 

The  savings  of  the  United  States  would  m  the  begiiming  not  be  quite 
so  large.  For  some  years  they  would  still  have  to  lay  down  two  battle- 
ships a  year.  This  pn^ram  would  give  them  a  fleet  which  if  concen- 
trated in  the  Pacific  would  make  it  impossible  for  Japan  ever  to  hope  to 
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do  something  with  her  navy  which  is  aheady  grinding  her  taxpayers  to 
starvation.  Yet  the  economies  to  be  effected  on  coastal  defences  and 
smaller  craft,  and  which  would  immediately  come  into  play,  amount  to 
many  millions  of  dollars. 

Thus  the  peaceful  import  of  the  Anglo-Saxon  combine  will  at  once  be 
translatable  into  figures  felt  by  their  own  citizens  and  evident  to  the 
whole  world.  The  foreign  policy  of  the  British  and  American  peoples 
will  rest  on  the  only  secure  foundation  the  ingenuity  of  man  will  ever 
discover.  It  will  be  to  the  advantage  of  the  whole  of  humanity.  Seeking 
no  mean  advantages  from  any  nation,  requiring  no  alliances  with  peoples 
who  have  not  yet  been  able  to  attain  self-government,  neither  the  United 
States  nor  the  British  peoples  need  to  pander  to  monarchical  or  oligar- 
chical interests.  True  to  their  own  principles  both  in  internal  and  ex- 
ternal policy,  the  statesmen  of  the  Anglo-Saxon  world  can  carry  high  the 
torch  of  liberty.  Hidden  by  no  protective  screen,  its  vigorous  light  will 
soon  illuminate  the  darkest  comers  of  our  globe.  Self-government  will 
ever3rwhere  come  to  its  right.  The  idea  that  a  self-governing  community 
should  wish  to  interfere  with  another  will  become  as  obsolete  a  concep- 
tion as  it  is  an  illogical  thought.  The  ethics  which  regulate  the  relations 
of  the  different  communities  will  be  the  same  as  those  which  serve  be- 
tween man  and  man.  The  new  freedom  will  be  complete.  The  State  will 
become  the  servant  of  the  individual.  It  efforts  will  be  exclusively 
directed  toward  preventing  interference  with  liberty,  not  toward  organ- 
izing its  destruction. 

A.  SCHVAN. 


THE  RESPONSIBILITY  OF  THE  FEDERAL  GOVERNMENT 
FOR  VIOLATIONS  OF  THE  RIGHTS  OF  ALIENS 

"The  only  government  of  this  country,  which  other  nations  recognize 
or  treat  with,  is  the  Government  of  the  Union;  and  the  only  American 
flag  known  throughout  the  world  is  the  flag  of  the  United  States/'  ^  The 
Government  of  the  Union,  as  the  only  internationally  recognized  agent 
of  the  state,  bears  the  responsibility  for  any  violations  of  the  rights 
which  it  owes  to  aliens,  whether  these  rights  are  the  result  of  treaty 
obligations  or  of  international  law. 

Aside  from  particular  obhgations  arising  under  treaties,  a  state  is 
obliged  to  secure  to  aliens  which  it  has  admitted  within  its  territory  not 
merely  the  same  extent  of  protection  of  the  person  and  of  vested  property 
rights  as  the  native  ordinarily  receives,  but  the  extent  of  protection  to 
which  the  native  is  legally  entitled.^  However,  in  the  United  States  the 
central  government,  which  bears  the  responsibility  for  the  fulfillment  of 
the  international  obligations  of  the  state,  has  not  the  power  under  the 
Constitution  to  enforce  by  direct  action  on  the  individual  respect  for 
these  obligations.  Furthermore,  the  various  branches  of  the  Federal 
Government  itself  may  disagree  and  block  the  necessary  action. 

The  first  important  case  of  the  inability  of  the  Federal  Government 
to  carry  out  its  obligations  was  that  of  McLeod  in  1841.'  McLeod  was 
arrested  by  the  police  of  New  York  and  charged  with  the  murder  of 
those  killed  in  the  destruction  of  the  Caroline.  Although  Great  Britain 
took  up  the  destruction  of  the  Caroline  as  an  act  of  state  and  demanded 
McLeod's  release,  the  Federal  Government  was  unable  to  free  him  be- 
cause the  case  was  pending  in  the  State  court.    This  situation  was  made 

Fong  Yue  Ting  v.  United  States  (1893),  149  U.  S.  698;  see  p.  711.    C.  H.  Butler, 
Treaty  Making  Power  of  the  United  States  (1902),  Vol.  I,  p.  141,  note. 

*  EUhu  Root,  ''The  Basis  of  Protection  to  Citizens  Residing  Abroad/'  this  Journal, 
Vol.  rV  (1910),  pp.  621-623. 

*  Moore,  Digest,  VI,  261.  Butler,  Treaty  Making  Power  of  the  United  States, 
Vol.  I,  p.  143. 
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thenceforth  impossible  by  the  extension  by  Congress  of  the  Habeas 
Corpus  Act  to  cover  such  cases.  ^ 

A  sunilar  case  the  following  year  was  that  of  the  Northeast  Boundary. 
''Besides  the  serious  difference  in  the  point  of  view  of  the  two  nations 
concerning  some  of  the  questions  involved,  a  special  obstacle  to  agree* 
ment  lay  in  the  fact  that  there  were  really  four  parties  to  be  consulted 
instead  of  two;  in  addition  to  Webster  and  Ashburton,  commissioners 
from  the  interested  states  of  Massachusetts  and  of  Maine  also  took  part. 
The  legislature  of  Maine  had  passed  a  resolution  refusing  to  regard  the 
acknowledgment  of  her  claim  to  any  portion  of  the  disputed  territory  as 
an  equivalent  for  the  surrender  of  the  rest."  *  The  Federal  Govern- 
ment finally  satisfied  these  two  New  England  States  with  various  con- 
siderations, including  $150;000  each. 

The  affair  at  New  Orleans  in  1891,  in  which  several  Italians  were 
l3aiched  with  the  connivance  of  the  police,  is  of  more  importance  today 
as  it  is  of  likely  occurrence  at  almost  any  time.  The  United  States  was 
unable  to  agree  to  the  Italian  demand  for  the  punishment  of  the  offend- 
ers.* The  question  of  punishment  has  come  up  in  other  cases,  the  most 
notable  being  those  of  John  H.  Tunstall's  murderer  ^  and  of  the  anti- 
Chinese  rioters®  at  Rock  Springs,  Wyoming,  Denver,  Colorado,  and 
elsewhere. 

Twice  within  the  past  decade  the  United  States  has  had  disputes  with 
Japan  over  the  treatment  of  the  Japanese  in  the  State  of  California. 
In  1906  President  Roosevelt  and  in  the  present  year  President  Wilson 
have  had  to  face  the  Empire  of  Japan  on  the  one  hand  and  the  State  of 
California  on  the  other. 

The  United  States  has  never  denied  its  obligations  in  such  matters. 

•  Revised  Statutes,  sec.  753;  C.  H.  Butler,  Treaty  Making  Power  of  the  United 
States,  I,  p.  148,  note. 

•Garrison,  "Westward  Extension"  (Am.  Nat.  Series,  Vol.  XVII),  pp.  81-«2. 

•  Blaine  to  Porter,  29  March,  1891,  1891  For.  ReL  675;  Blaine  to  Marquis  Im- 
periaU,  1  April,  1891,  1891  For.  Rel.  676. 

'  Evarts  to  Thornton,  7  March,  1881;  Moore,  Digest,  VI,  663. 

•  Evarts  to  Chen  Lan  Pin,  30  Dec.,  1880;  1881,  For.  Rel.  319;  Moore,  Digest,  VI, 
820-^22;  Charles  H.  Burr,  "The  Treaty  Making  Power  of  the  United  States  and 
the  Methods  of  its  Enforcement  as  Affecting  the  Police  Powers  of  the  States,"  Pro- 
ceedings of  the  Amer.  Philosophical  Society,  Vol.  LI,  No.  206  (Aug.-S^yt.  1912), 
p.  377. 
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Its  attitude  has  been  that  the  central  govenunent  is  responsible  for  the 
punishment  of  offendersi  etc.,  but  that  this  responsibility,  in  cases  where 
the  central  authority  cannot  control  prosecutions,  may  be  satisfied  by 
means  of  a  money  indemnity;  in  other  words,  the  United  States  mam- 
tains  the  right,  whenever  it  is  impossible  to  give  specific  performance 
because  of  the  political  structure  of  the  government,  to  pay  damages  for 
non-performance. 

The  United  States  is  not  alone  among  the  nations  a  government  with- 
out power  to  enforce  internally  its  external  obligations.  "These  ques- 
tions are  of  interest  not  only  to  American  publicists,  but  also  to  English- 
men, for  they  are  questions  which  may  in  a  different,  but,  perhaps,  not 
less  serious,  form  arise  out  of  the  anomalous  position  in  which  Britain  now 
stands  to  her  great  self-governing  colonies."  *  The  case  of  the  Mantijo 
against  Colombia  in  1871  touched  on  this  question  of  internal  relations.  ^^ 
Secretary  Fish  in  1875  argued  the  responsibility  of  Brazil  for  the  acts 
of  the  authorities  of  a  province.  ^^  Mr.  Finley,  the  lunpire  in  the  United 
States  and  Venezuelan  Claims  Commission  under  the  convention  of 
5  December,  1885,  was  called  upon  to  declare  the  responsibility  of  the 
Government  of  Venezuela  for  the  acts  of  one  of  the  ''independent" 
States  composing  Venezuela.  ^^ 

In  the  United  States  all  cases  in  which  an  alien  is  a  party  may  be 
reached  by  the  Federal  courts.  The  second  section  of  Article  3  of  the 
Constitution  opens  to  aliens  the  Federal  courts.  In  spite  of  the  fact 
that  the  United  States  has  taken  in  general  the  stand  that  so  far  as  the 
external  responsibilities  of  the  state  are  concerned  an  alien  domiciled 
here  is  not  to  be  considered  a  foreign  subject,  ^'  our  courts  have  held  that 
so  far  as  concerns  the  right  of  an  alien  to  sue  in  the  Federal  as  well  as  in 
the  State  courts  his  status  is  not  changed  by  domicil,  or  even  by  a 
formal  declaration  of  intention.^^    For  instance,  in  the  recent  (1893) 

*  James  Bryce,  "Legal  and  Constitutional  Aspects  of  the  Lynching  at  New  Or* 
leans,"  Littell's  Living  Age,  Vol.  189:579. 

^  Moore,  Arbitrations,  pp.  1421-1446. 

"  Fish  to  Partridge,  No.  141, 5  March,  1875;  Moore,  Digest,  VI,  816. 

^>  Moore,  Arbitrations,  2971. 

»  For  mstance,  1898,  For.  ReL  97-109;  Mooie,  Digest,  lU,  757-795;  1885,  For. 
ReL  450-459;  1898,  For.  Rd.  529. 

>«  Breedlove  v.  Nioolet,  7  Pet.  413-432.  Tucker,  The  Const,  of  the  U.  S.  (1899), 
II,  797;  on  verification,  Tudnr's  refcraosi  seem  insufficient. 
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Circuit  Court  case  of  Minneapolis  v.  Reum,"  12  U.  S.  App.  446  (8th 
Circuit),  it  was  held  that  "A  foreigner,  resident  in  the  United  States, 
who  haa  declared  his  intention  of  becoming  a  citizen,  but  has  never  done 
more  in  compliance  with  the  naturalization  laws,  although  by  the  con- 
stitution and  laws  of  Minnesota,  where  he  resides,  he  has  the  right  to 
vote  and  all  the  other  privileges  of  citizenship,  and  has  actually  voted  at 
a  congressional  election,  is  none  the  less  an  alien." 

Further,  the  Federal  Government  can  now  control  certain  cases  by 
habeas  corpus.  But  there  is  no  real  control  except  in  this  negative  way. 
The  attendance  of  a  representative  of  the  Federal  Government  at  the 
trial  of  an  offender  against  the  rights  of  aliens  has  no  l^al  effect.  And 
the  influence  of  a  president  in  limiting  ill-advised  l^islation,  powerful 
though  that  influence  be,  is  not  at  all  conclusive. 

The  possible  methods  of  avoiding  international  complications  of  the 
kind  indicated  above  are  (1)  the  drafting  of  treaties  as  le^slative  acts, 
(2)  the  extension  of  jurisdiction  by  statute,  and  (3)  constitutional 
amendment. 

The  decisions  of  our  courts  in  regard  to  the  extent  of  the  subjects  on 
which  treaties  may  be  made  may  in  general  be  reduced  to  the  statement 
that  the  President  and  Senate  may  include  in  a  treaty  any  of  the  or- 
dinary subjects  of  treaties.  The  purpose  of  the  makers  of  the  Constitu- 
tion was  to  obtain  on  the  necessary  matters  a  uniform  rule  of  action. 
This  must  have  included  all  necessary  matters,  the  necessity  being  deter- 
mined, in  the  absence  of  special  circumstances,  by  the  ordinary  pres^ice 
or  absence  of  such  provisions  in  treaties.  If  the  matters  of  whidi  a  treaty 
might  treat  are  limited  to  matters  under  the  jurisdiction  of  the  Federal 
Government  only,  there  are  numerous  matters  which  because  the  State 
Governments  may  not  make  treaties  cannot  be  put  mto  an  international 
agreement.  It  seems  illogical  to  think  that  the  makers  of  our  Constitu- 
tion did  not  wish  the  government  to  have  a  free  rein  in  case  of  unlooked- 
for  occurrences.  Again,  words  are  to  be  interpreted  in  thdr  ordinaiy 
meaning  if  that  meaning  makes  good  sense.  The  fact  that  the  makers 
of  the  Constitution  failed  to  insert  any  definition  of  a  treaty  or  to  put 
down  specific  limitations  is  an  indication  that  the  word  treaty  was  under- 
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stood  in  its  usual  meaning  and  as  involving  the  ordinary  matters  con- 
tained in  treaties. 

In  spite  of  the  fact  that  under  the  Constitution  a  treaty  is  the  law  of 
the  land  in  the  same  way  as  an  act  of  Congress,  the  courts  are  not  able 
to  apply  to  any  particular  case  the  general  provisions  of  the  ordinary 
treaty,  obviously  in  need  of  supplementary  legislation  concerning  pen- 
alties, procedure,  etc.  "A  treaty  which  merely  stipulates  for  future 
legislation,  addresses  itself  to  the  pohtical  and  not  to  the  judicial  depart- 
ment; and  the  latter  must  await  action  by  the  former."  ^*  Of  course, 
this  does  not  apply  where  there  is  no  need  of  specific  provisions;  for 
instance,  a  treaty  provision  that  aliens  may  hold  land  on  the  same  terms 
as  natives  is  applicable  by  the  courts,  since  the  provision  may  be  brought 
up  as  the  ground  for  a  suit  or  as  an  exception  against  one.  But,  ordi- 
narily, ''if  rights  of  action  are  to  be  given,  those  rights  should  be  pre- 
cisely set  forth;  if  violations  of  treaty  provisions  by  mobs  or  otherwise 
is  not  to  be  encoiiraged,  provisions  for  the  punishment  of  violators 
should  be  added  and  stated  with  the  meticulous  phraseology  of  a  crim- 
inal statute."  ^'^ 

James  Bryce  looks  upon  the  substitution  of  specific  provisions  in 
treaties  as  a  possible  solution  for  the  United  States  to  adopt.  ^  However, 
this  would  not  be  a  complete  solution  of  the  problem  to  be  met.  The 
question  is  as  much  one  of  the  protection  of  aliens  in  their  rights  under 
international  law  as  it  is  one  of  the  protection  of  the  treaty  rights  of 
aliens.  And  this  proposed  solution  leaves  unprotected,  in  the  absence 
of  treaty  provisions,  the  rights  of  aliens  derived  from  international  law. 
As  no  system  of  treaties,  no  matter  how  widely  extended  to  the  nations 
of  the  earth  and  no  matter  how  well  they  may  for  the  moment  codify 
international  law,  can  exactly  specify  all  the  rights  of  aliens  under 
our  constantly  changing  international  law,  the  l^islation  possible  by 
Congress  must  be  looked  to  as  part  of  the  remedy  of  the  present 
conditions. 

^  Foster  v.  Neilacm,  2  Pet.  253;  this  quotation  is  the  summary  from  Emney's  Di- 
gest, n,  1890. 

"  Charies  H.  Burr,  quoted  above,  p.  395. 

>*  James  Bryce,  ''Lc^  and  Constitutional  Aspects  of  the  Lynchiog  at  New  Or- 
leans," LitteU's  living  Age,  Vol  189,  p.  584. 
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There  is  already  a  law  regarding  cases  affecting  public  ministers.^ 
There  is  one  regarding  the  freeing  by  habeas  corpus  of  those  setting  up 
a  defence  based  on  alienage,  foreign  domicil,  and  the  fact  that  the  act. 
complained  of  was  done  under  orders  from  a  foreign  sovereign.*^  The 
Constitution  allows  an  alien  to  bring  suit  in  or  have  his  suit  transferred 
to  a  Federal  court.  But  there  is  no  provision  regarding  the  punishment 
of  those  who  by  violating  treaties  or  international  law  may  plunge  this 
nation  into  war.  The  Constitution  prevents  a  State  from  being  sued 
"by  citizens  or  subjects  of  any  forei^  state";  but  this  would  not 
apparently  prevent  the  Government  of  the  United  States,  after  having 
been  forced  to  pay  a  foreign  claim,  from  suing  the  individual  State  for 
the  recovery  of  the  money. 

''A  bill  to  provide  for  the  punishment  of  violations  of  treaty  rights  of 
aliens  was  introduced  in  the  Senate  March  1, 1892,  and  reported  favor- 
ably March  30.  *  *  *  The  bill  so  introduced  and  reported  provided 
that  any  act  committed  in  any  State  or  Territory  of  the  United  States  in 
violation  of  the  rights  of  a  citizen  or  subject  of  a  f (H'eign  country  secured 
to  such  citizen  or  subject  by  treaty  between  the  United  States  and 
such  forei^  country  and  constituting  a  crime  under  the  laws  of  the 
State  or  Territory  shall  constitute  a  like  crime  against  the  United  States 
and  be  cc^nizable  in  the  Federal  courts."  '^  The  bill  was  not  enacted 
nor  was  a  similar  one  in  1902.  Harrison,  McKinley,  and  Roosevelt 
recommended  such  a  law. 

The  cases  decided  by  our  courts  seem  to  indicate  that  Congress  may 
punish  violations  not  only  of  treaty  rights  but  of  rights  arising  under 
international  law  as  well.  For  instance,  the  case  of  United  States  v. 
Arjona  **  upholds,  though  not  as  part  of  the  fundamental  reasoning,  the 
power  of  Congress  to  legislate  to  punish  violators  of  international 
obligations,  since  Congress  is  expressly  authorized  ''to  define  and  pun- 
|gl^    ♦    ♦    ♦    offenses  against  the  law  of  nations."    The  decision  in 

^*  Revised  Statutes,  sees.  4062-4064;  act  of  April  30, 1790, 1  Stat.  117, 118;  Moore, 
Digest,  IV,  623,  631,  VI,  814-815. 

«>Revi8ed  Statutes,  seca  752,  753,  754;  C.  H.  Butler,  dted  above,  I,  148, 
note. 

"  Annual  Message,  1899,  For.  Rd.  xziii;  Moore,  Digest,  VI,  84A. 

» 120  U.  S.  479;  Samuel  MeClintook,  "Aliens  under  the  Federal  Laws  of  the 
United  States,"  III  Law  Rev.,  1909,  p.  94,  note. 
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the  case  of  Baldwin  v.  Franks  *'  is  even  stronger,  but  applies  only  to  the 
protection  of  treaty  rights.  This  case,  while  denying  that  Congress  had 
taken  such  action,  declared  that  it  had  the  power  to  punish  attacks  on 
aliens  protected  by  treaty. 

Any  such  legislation,  if  it  is  to  have  effect,  should  include  definite 
provisions  for  the  use  of  Federal  police  within  the  boundaries  of  a  State. 
In  that  case  the  Federal  Government  would  not  be  obliged  to  delay 
its  protection  until  invited  by  the  State. 

In  case  it  should  prove  that  these  proposed  acts  are  unconstitutional, 
certain  constitutional  amendments  would  solve  the  problem. 

Switzerland,  in  many  wajrs  not  so  highly  centralized  as  the  United 
States,  may  give  us  example.  In  Switzerland,  each  Canton  has  the 
power  of  making  treaties,  which,  however,  in  the  case  of  objection  by 
another  Canton  or  the  Federal  Council,  must  be  approved  by  the  legis- 
lative body  of  the  federation.  Otherwise  the  power  to  make  and  enforce 
treaties  is  exclusively  in  the  hands  of  the  central  government.  The 
legislative  body  has  the  power  to  adopt  measures  for  fulfilling  federal 
obligations.^^  "The  Federal  Court,  assisted  by  a  jury  to  decide  upon 
questions  of  fact,  has  criminal  jurisdiction  in  *  *  *  crimes  and  mis- 
demeanors against  the  law  of  nations.  *  *  *"  ^*  It  shall  further  have 
jurisdiction  in  cases  of  "complaints  of  violation  of  the  constitutional 
rights  of  citizens,  and  complaints  of  individuals  for  the  violation  of 
concordats  or  treaties.  *  *  *  In  all  the  forementioned  cases  the 
Federal  Court  shall  apply  the  laws  passed  by  the  Federal  Assembly  and 
those  resolutions  of  the  Assembly  which  have  a  general  import.  It  shall 
in  like  manner  conform  to  treaties  which  shall  have  been  ratified  by  the 
Federal  Assembly."  *• 

These  provisions  of  the  Constitution  of  Switzerland  provide  for  the 
enforcement  by  the  central  government  of  obligations  arising  from  inter- 
national law  as  well  as  of  those  arising  from  treaty  provisions.  This 
would  be,  if  the  unconstitutionality  of  the  statutes  before  mentioned  be 

» 120  U.  S.  678  (1886-1887). 

^  Constitution  of  Switserland  (translation  by  Prof.  A.  B.  Hart,  Old  South  Leaflets, 
VoL  I,  No.  18),  Art.  85. 
**Same,  Art.  112. 
"  Same,  Art.  113. 
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admitted,  a  valuable  amendment  to  the  C!onstitution  of  the  United 
States,  with  the  addition  of  a  specific  recognition  of  the  power  of  the 
Federal  Government  to  guard  by  means  of  a  Federal  police  against 
expected  violations. 

Nelson  GAiiiCANS. 
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REPRESENTATION  IN  PUBLIC  INTERNATIONAL  ORGANS  ^ 

The  recommendation  included  in  the  Final  Act  of  the  Second  Hague 
Conference  provides  for  a  preparatory  committee  to  elaborate  a  pro- 
gram and  adds:  ''This  committee  should  further  be  entrusted  with  the 
task  of  proposing  a  system  of  organization  and  procedure  for  the  Con- 
ference itself."  * 

Presumably  the  next  conference  will  take  place  in  1915  and  therefore 
the  time  is  ripe  to  consider  matters  which  will  become  subjects  of  im- 
portance in  the  body  of  the  conference.  Within  a  comparatively  few 
months  the  governments  of  the  world  will  be  actively  engaged  in  study- 
ing the  questions  which  should  be  brought  before  the  conference  in 
accordance  with  the  above  reconmiendation.  Any  suggestions  on  mat- 
ters to  be  taken  up  by  the  conference  should  be  elaborated  by  those 
who  have  ideas  to  offer  before  the  official  machinery  looking  toward  the 
calling  of  the  conference  is  actively  in  motion.  It  is  with  this  purpose 
that  the  present  study  of  the  basis  of  representation  in  international 
organizations  has  been  made. 

^  A  partial  bibliography  on  the  subject  follows: 

''Notes  on  Sovereignty  in  a  State/'  by  Robert  Lansing,  1  this  Joxtrnal,  105-128 
and  297-320;  "The  International  Congresses  and  Conferences  of  the  Past  Century  as 
Forces  Working  toward  the  Solidarity  of  the  World/'  by  Simeon  E.  Baldwin,  1 
JouBNAL,  565-578;  "International  Unions  and  Their  Administration/'  by  Paul  S. 
Remsch,  1  Journal,  579-623;  and  the  same  author's  work  entitled  "Public  Interna- 
tional Unions";  "Reconmiendation  for  a  Third  Peace  Conference  at  The  Hague/' 
by  James  Brown  Soott,  2  Journal,  815-822;  "International  Administrative  Law  and 
National  Sovereignty,"  by  Paul  S.  Reinsch,  3  Journal,  1-45,  especially  25-26  and 
26-33;  "The  Fourth  International  Conference  of  American  Republics,"  Paul  S. 
Reinsch,  4  Journal,  777-793;  "The  Equality  of  States  and  the  ELague  Conferences," 
by  Frederick  Charles  Hicks,  2  Journal,  530-561;  "E^iuality  of  Nations,"  paper  by 
Frederick  C.  Hicks  and  discussion  by  John  W.  Foster,  L.  B.  Evans,  N.  Dwight  Harris, 
F.  W.  Aymar,  Theodore  P.  Ion,  E.  C.  Stowell,  and  Lyman  Abbott,  Proceedings  of 
American  Society  of  International  Law,  1909,  238-257;  Institutes  of  the  Law  of 
Nations,  by  James  Lorimer,  Chaps.  XV  and  XVI;  Annuaire  de  la  Vie  intemoHonale, 
1908-9, 1910-11. 

*  See  2  Supplement  this  Journal,  28;  Scott's  Texts  of  Hague  Conferences,  pp.  139- 
140. 
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Since  the  close  of  the  Second  Hague  Ck)nference  international  ad- 
ministration and  its  problems  have  come  much  to  the  fore.  The  Offix^ 
Central  des  AssodoMons  Internationales,^  having  for  its  object  the  specific 
purpose  of  studying  and  promoting  international  organization,  began 
its  active  existence  in  1907.  The  Carnegie  Endowment  for  International 
Peace  ^  has  been  established  and  the  World  Peace  Foimdation  has  set 
to  work;  the  whole  pacifiist  movement  is  more  and  more  emphasizing 
internationalism  as  a  fact  and  a  desideratum.  These  and  many  other 
significant  developments — ^such  as  the  beginning  of  codification  by  the 
American  Society  of  International  Law,^  the  formation  of  the  Pan- 
American  Commission  of  Jurists  and  of  the  ComiUjuridigue  international 
de  Vaviation^ — ^indicate  that  the  time  has  arrived  for  more  proficient 
international  administrative  machinery  than  is  now  provided  by  formal 
diplomatic  relations  between  civilized  coimtries.  Such  matters  as  the 
codification  of  international  law  and  the  drawing  up  of  a  model  of  a  law 
to  r^ulate  aeronautics  lose  much  of  their  force  if  adequate  governmental 
machinery  is  not  available. 

Many  of  the  most  uncertain  questions  arising  under  international  law 
have  been  solved  or  are  on  the  way  to  solution  by  the  Hague  Confer- 
ences. Much  more  remains  to  be  done,  it  is  true,  but  it  seems  to  the 
writer  that  it  might  be  well  to  consider  the  organization  of  international 
administrative  functions  at  the  next  conference,  in  addition  to  the  ques- 
tions of  law  which  will  be  brought  before  it.  And,  in  fact,  representative 
organization  was  the  very  rock  on  which  the  Court  of  Arbitral  Justice 
foimdered;  so  that  representation  at  least  is  a  practical  problem. 

World-wide  conditions  in  the  last  fifty  years  have  to  a  remarkable 
extent  brought  the  states  of  the  four  continents  which  are  inhabited  by 
sovereign  nationalities  to  the  necessity  of  meeting  in  diplcnnatic  and 
private  conferences  and  congresses  to  decide  matters  of  importance  for 
all.  Nearly  a  hundred  such  gatherings — ^mostly  of  private  associations — 
are  held  annually,  and  the  number  is  constantly  on  the  increase.   Essen- 

*  See  4  Journal,  1012;  Annuaire  de  la  Vie  inlematumale,  190&-9,  1910-11,  and 
La  Vie  iniemationale,  1912. 

*  See  5  Journal,  210  and  448,  and  Yearbooks  of  the  Endowment. 

*  See  4  Proceedings,  27  and  193;5tM(2.,  19, 312, 320. 

•See  H.  Doc.  1343,  G2d  Cong.,  3rd  Seas.;  La  Remte  jvridique  iniemaHonaU  de  la 
Locomotion  ahienne  and  4  Journal^  096. 
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tial  to  the  proper  conduct  of  their  business  is  the  establishment  of  a 
recognized  code  of  procedure  which  will  serve  as  a  skeleton  into  which 
their  specific  discussions  may  be  fitted  so  that  each  state  or  delegate 
may  get  his  rights  to  the  floor,  have  his  vote  counted  justly  and  secure 
the  yifluence  in  the  gathering  to  which  he  is  entitled.  For  official  con- 
ferences and  organizations, — ^which  are  headed  by  the  peace  meetings 
at  The  Hague  and  the  permanent  machinery  established  there, — ^the 
matter  is  of  prime  importance,  and  practice  r^arding  the  basis  of  repre- 
sentation in  their  case  comes  into  direct  opposition  to  the  long-honored 
shibboleth  of  international  law  that  sovereign  states  are  equal  and  en- 
titled to  a  like  voice  whether  their  sway  is  as  large  as  Britain's  or  as 
small  as  Luxemburg's. 

Theoretically  sovereign  equaUty  was  absolute  as  between  states  when 
the  system  of  international  law  imder  which  we  exist  came  into  being, 
that  is,  after  the  Peace  of  Westphalia.  But,  like  many  another  legal 
theory,  it  has  never  been  actually  realized,  for  complete  isolation  alone 
would  permit  the  perfectly  free  operation  of  all  sovereign  functions. 
The  fiction  was  therefore  altered  as  to  its  phraseology,  and  instead  of  a 
claim  to  actual  equality  respecting  sovereign  fimctions  only  the  right 
to  sovereign  equality  was  asserted,  and  remains  to-day  as  the  basis  of 
international  law.  That  theory  is  workable,  and  not  until  the  world 
becomes  a  governmental  unit — ^if  that  ever  comes — can  the  theory  it- 
self be  discarded.  For  as  a  theory  it  simply  means  that  sovereign  func- 
tions are  the  normal  attribute  of  the  state,  and  it  puts  the  burden  of 
proof  agamst  change  affecting  them;  in  no  way  does  it  prevent  any  of 
them — ^the  functions  of  existence,  independence,  equality,  jurisdiction, 
property  and  intercourse — ^from  being  constructively  or  actually  di- 
minished; but,  to  use  a  military  term,  the  principles  of  sovereignty  are 
always  entrenched,  and  the  effort  to  dislodge  them  always  has  the  dis- 
advantage of  the  attack  with  which  to  reckon.  Even  the  most  cursory 
glance  at  treaty  literature  will  indicate  to  the  technical  mind  that  sover- 
eign attributes  are  in  some  slight  degree  restricted  by  every  agreement 
of  a  state  to  do  anything.  In  practice,  and  even  by  servitudinous  or 
protectorate  treaties,  absolute  equahty  has  been  so  diminished;  but  in 
general  equality,  especially  in  respect  to  voting  power,  has  been  the 
most  jealously  guarded  of  sovereign  attributes.    Perhaps  the  explana- 


84  THE  AMBRICAN  JOX7RNAL  OF  INTERNATIONAL  LAW 

tion  is  that  it  has  been  less  affected  by  practical  considerations  than 
other  attributes,  the  attacks  on  it  being  mostly  academic  or  reformatory 
in  character.  Yet  the  recurring  Hague  Conferences  render  the  examina- 
tion of  juridic  equality  itself  a  practical  question,  and  the  acceptance  of 
the  Convention  for  the  Establishment  of  an  International  Prize  Court 
in  1907,  involving  inequality,  undoubtedly  showed  a  trend  in  diplomatic 
affairs.  Though  the  Court  of  Arbitral  Justice  failed  to  reach  the  con- 
vention stage,  record  of  its  desirability  was  unanimously  made  in  the 
Final  Act  and  it  is  significant  that  the  only  scheme  for  selecting  judges 
that  received  seriously  sustained  attention  provided  for  disregard  of 
strict  juridic  equality.  The  Prize  Court  Convention — already  accepted 
by  the  signatures  of  32  states — provides  for  as  great  a  departure  from 
the  strict  interpretation  of  the  equality  principle.  The  belief  is  wide- 
spread that  attempts  will  be  made  at  the  Third  Hague  Conference  on 
the  part  of  the  larger  states  to  secure  a  voice  approximating  their  actual 
stake  in  international  affairs.  It  is  therefore  a  pertinent  inquiry  to 
investigate  objectively  the  character  of  representation  already  existing 
in  diplomatic  or  semi-diplomatic  organs. 

When  the  co-operative  work  of  the  sovereign  states  in  diplomatic 
and  administrative  matters  was  non-existent  or  very  small,  the  unit 
rule  of  sovereignty  was  a  very  satisfactory  solution  of  the  problem  of 
precedence.  With  the  increase  of  international  relations  and  the  emer- 
gence of  the  definite  ideas  and  plans  of  internationalism,  however,  the 
latent  objections  to  the  unit  rule  have  come  into  prominence.  This  rule 
has  heretofore  been  accepted  by  the  mere  fact  of  its  existence  and  the 
lack  of  material  with  which  to  make  a  practical  attack  upon  it;  for  it  has 
long  been  irksome  to  the  great  enlightened  Powers  to  find  themselves 
thwarted  in  international  matters  by  backward  states.  The  successful 
states  have  usually  become  so  large  in  area  and  so  diversified  in  interests 
that  the  rule  of  one  vote  to  each  sovereignty  is  now  rather  a  rule  of  in- 
equality than  of  equality.  Moreover,  in  the  developments  of  recent 
years  such  large  aggregations  of  territory  as  the  British  Eknpire  have 
shown  a  tendency  to  break  up  into  self-governing  dominions;  and  by 
the  technical  rules  of  international  law  the  sovereignty  of  these  divisions 
of  the  empire  is  only  perceptibly  inchoate,  even  if  it  is  optional.  The 
Dominion  of  Canada,  for  instance,  is  probably  quite  as  much  entitled 
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to  fall  within  the  definition  of  a  sovereign  state — ^though  it  prefers  its 
membership  in  the  British  Empire — as  was  Montenegro  entitled  to  fall 
within  that  definition  before  the  Balkan  War,  notwithstanding  the 
numerous  servitudes  placed  upon  it  by  the  Ottoman  Umpire  from  which 
it  was  separated  and  by  Austria-Hungary  to  which  it  was  adjacent. 
The  emergence  of  these  inchoate  sovereignties  constitutes  a  new  fact 
which  diplomacy  must  face. 

In  1907  the  representatives  of  the  members  of  the  British  Empire 
met  in  London  for  their  periodic  Colonial  Conference.  As  a  result 
thereof  the  Dominion  of  Canada,  the  Commonwealth  of  Australia,  and 
New  Zealand  secured  an  increase  of  their  dignity  and  are  known  at 
present  as  self-governing  dominions,  the  South  African  Union  now  figur- 
ing in  the  same  class.  In  1911  what  was  really  another  colonial  con- 
ference convened  under  the  name  of  the  Imperial  Conference,  the  change 
in  title  indicating  in  some  degree  the  increase  of  dignity  gained  by  the 
self-governing  members  of  the  empire.  At  this  conference  the  following 
resolution  was  imanimously  adopted: 

That  this  conference,  after  hearing  the  Secretary  of  State  for  Foreign 
Affairs,  cordially  welcomes  the  proposals  of  the  Imperial  Government, 
viz.: 

(a)  That  the  Dominions  shall  be  afforded  an  opportunity  of  consulta- 
tion when  framing  the  instructions  to  be  given  to  British  delegates  at 
future  meetings  of  the  Hague  Conference,  and  that  conventions  affecting 
the  Dominions  provisionally  assented  to  at  that  Conference  shall  be 
circulated  among  the  Dominion  Governments  for  their  consideration 
before  any  such  Convention  is  signed  {sic,  ratified) ; 

(b)  That  a  similar  procedure  where  time  and  opportunity  and  the 
subject  matter  permit  shall,  as  far  as  possible,  be  iised  when  preparing 
instructions  for  the  negotiation  of  other  international  agreements  affect- 
ing the  Dominions.  [Imperial  Conference,  1911.  (Dominions,  No.  7) 
Cd.  5745.  Resolution  at  page  15;  discussions  at  89-90,  97-100, 113-116, 
120,  125,  129-132.] 

Even  granting  that  the  reference  to  dominion  approval  before  signing 
a  convention  is  a  technical  error  and  that  such  approval  before  ratifica- 
tion was  the  intention  of  the  conference, — as  seems  to  be  the  case, — 
the  resolution  and  its  acceptance  by  the  British  Government  is  of  great 
significance.  It  probably  will  result  that  the  British  delegation  to  the 
Third  Hague  Conference  will  include  representatives  of  the  self-governing 
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dominions  themselves,  and  it  is  not  milikely  that  recognition  of  them 
in  that  capacity  will  be  sought.  It  is  very  possible  that  the  British 
Government  will  be  impelled  to  accept  some  convention  imder  a  reserva- 
tion made  in  whole  or  in  part  on  behalf  of  Canada,  Australia,  New 
Zealand  or  South  Africa;  such  a  reservation  would  naturally  bring  the 
whole  question  of  sovereign  unity  and  equality  under  review. 

When  that  question  arises  in  a  practical  maimer  it  will  have  to  be 
fought  out  to  a  finish  or  a  compromise.  If  Great  Britain  were  alone  con- 
cerned, the  matter  would  not  have  much  practical  bearing;  but  the 
other  large  Powers  chafe  under  the  relatively  unequal  influence  wielded 
in  international  diplomatic  conferences  by  the  small  states.  Some  of  the 
small  states  with  dependencies  stand  to  gain  by  a  change  of  practice, 
and  if  such  possible  combinations  as  a  Balkan  confederation  or  a  Central 
American  federation  take  place  there  will  also  be  smaller  states  interested 
in  the  revision  of  a  theory  which  would  place  them  at  a  disadvantage. 
The  empire  kingdom  of  Austria-Hungary  would  doubtless  welcome  a 
double  vote. 

The  writer  is  not  imduly  perturbed  at  these  developments,  but  he 
does  believe  that,  since  the  facts  point  to  a  coming  attack  on  the  sover- 
eignty theory,  it  is  important  to  have  as  complete  knowledge  as  pos- 
sible of  the  conditions  involved  before  the  case  comes,  as  it  were,  to 
trial. 

The  present  study  deals  with  the  fundamental  question  which  must 
be  adequately  examined  and  on  which  a  solution  must  be  found  before 
the  world  can  have  the  positive  assurance  that  the  Peace  Conferences 
are  to  continue  as  a  permanent  institution  among  the  many  forces  that 
make  for  peace  and  justice  in  the  relations  between  nation  and  nation. 
Effort  has  been  made  to  show  what  definite  tendencies  are  in  enstence 
looking  toward  a  more  equitable  distribution  of  voting  and  vocal  power 
than  is  found  in  the  sovereignty  theory.  The  objective  study  of  the 
subject  has  therefore  been  founded  on  the  actual  basis  of  representation 
in  official  international  conferences  and  organizations.  Its  results  indi- 
cate the  practice  of  the  world  in  this  respect,  and  perhaps  its  tendency. 
It  does  not  deal  with  the  opinions  of  authorities,  however  great  their 
reputation,  nor  to  any  considerable  extent  with  the  conclusions  of  govern- 
ment officials.    These  sources  were  considered  in  an  article  by  Frederick 
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Charles  Hicks  in  this  Journal,  Vol.  II,  pp.  530-561,  where,  at  page  560, 
he  concludes: 

*  *  *  As  with  man,  so  with  states,  suffrage  is  not  a  natural  or  in- 
herent right.  It  comes  only  after  compliance  with  rules  established  for 
its  regulation.  A  man's  vote  represents  himself  and  his  family.  There 
are  physical  limits  to  the  influence  and  power  which  he  may  represent. 
A  state,  on  the  other  hand,  may  be  of  abnost  any  size  and  power.  Yet 
with  the  present  method  of  voting  (one  state  one  vote),  no  state  is  prop- 
erly represented. 

Mr.  Hicks  wrote  immediately  after  the  Second  Peace  Conference  had 
encoimtered  great  difficulty  in  discussing  the  propositions  for  the  Court 
of  Arbitral  Justice  and  the  International  Court  of  Prize, — ^both  involving 
unequal  representation, — in  a  diplomatic  conference  where  the  voting 
ability  of  every  state  was  equal  to  that  of  every  other.  It  is  of  impor- 
tance to  know  from  thorough  investigation  whether  those  who  stood  for 
strict  equality  or  those  who  wished  to  shade  the  influence  of  a  state's 
voice  in  accordance  with  its  relative  value  in  the  specific  case  were  the 
more  in  consonance  with  the  times.  Was  the  adherence  of  the  largest 
Powers  to  the  latter  principle  an  advanced  position,  jibing  with  the  tend- 
ency of  international  law;  or  was  the  attitude  of  those  other  states, 
who  won  their  point  on  the  Court  of  Arbitral  Justice  through  the  rule  of 
unanimity  and  who  insisted  on  absolute  equality,  the  more  enlightened? 

Statistics  do  not  answer  the  question  very  definitely,  although  it 
would  seem  that  the  equality  idea  is  being  more  and  more  crowded  into 
the  background.  Conferences  almost  without  exception  cling  to  the 
principle  of  absolute  equality  of  vote — I  am  speaking  of  diplomatic 
meetings — ^but  it  is  admittedly  unsatisfactory,  and  what  may  be  called 
an  indication  of  a  modem  solution  of  the  problem  is  found  in  the  propo- 
sition adopted  by  the  International  Radiotelegraphic  Conference  of 
Berlin  in  1906,  when  it  was  agreed  that  colonies  should  be  admitted  to 
the  future  conferences  with  one  vote  for  each  colony,  the  limit  of  votes 
for  each  sovereign  being  six.  Here  is  an  effective  and  yet  a  feasible 
method  of  bestowing  legitimate  influence  in  a  diplomatic  conference 
upon  a  Power  of  the  first  class. 

The  accompanying  summary  of  official  practices  ^  has  been  prepared 

'  The  table  subjoined  deals  only  with  official  organisations.  The  writer  has  aimed 
to  make  a  careful  distinction  between  those  organisations  which  owe  their  existence 
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to  give  a  ready  comprehension  of  what  has  been  done  regarding  repre- 
sentation,  and  45  different  conference  series  or  organizations  have  been 
considered.    In  many  instances  the  question  of  classification  has  proved 

to  the  initiative  or  the  support  of  the  nations  themselves  and  those  which  are  purely 
private  in  character,  or  mixed  in  membership.  Government  supported  organisations 
are  called  official;  those  containing  representatives  of  private  societies  and  which 
are  also  given  official  standing  are  called  mixed;  and  those  which  are  entirely  the 
result  of  private  initiative  are  called  private.  Mixed  organizations  have  generally 
been  excluded  unless  their  character  was  preponderantly  official. 
The  following  is  a  summary  of  the  analysis  made: 

VOTINO  POWEB 

State  Unit.  Hague  Conference,  1899  and  1907;  Pan  American  Conference  1889-90, 
1902,  1906  and  1910;  Universai  Postal  Union,  1869,  with  colonies  separate;  Inter- 
national Radiotelegraphic  Conferences,  1906  and  1912,  with  colonies  up  to  five;  Uni- 
versal Telegraphic  Conference,  1875  on,  with  colonies  and  proxy  allowed;  Interna- 
tional Wei^ts  and  Measures  Conference,  1875  on,  with  colonies  separate;  Central 
American  Conference,  1907;  Red  Cross  Central  Committee,  1864;  Geneva  Conferraice, 
1906;  International  Conference  on  Literary  and  Artistic  Property,  1884  and  1885; 
Kongo  regime,  1885;  International  Geodetic  Association,  1864  (rules  1897);  Interna- 
tional Association  of  Seismology,  1903,  proxy  allowed;  International  Exploration  of 
the  Sea,  1899,  each  state  two  delegates;  International  Sugar  Union  Convention,  1902; 
International  Sugar  Union  Commission;  International  American  Conference,  1826; 
International  Conference  on  Expositions,  1912,  with  colonies  separate.   Total,  18. 

Representatives.  Brazilian  proposal  for  Court  of  Arbitral  Justice,  1907;  Central 
American  Bureau,  1907;  International  Sanitary  Convention,  1903;  Cape  Spartel 
Lighthouse  Commission,  1866;  International  Sugar  Union  Commission,  1902,  with 
reduction  for  non-exporters.    Total,  5. 

Flexible  Panel.  Court  of  Arbitral  Justice  proposal  (final  majority  vote),  1907; 
International  Prize  Court,  1907;  Latin  Monetary  Union,  1885,  based  on  population; 
International  Geodetic  Association,  1864  (rules  1897),  based  on  population;  Inter- 
national Association  of  Seismology,  1903,  based  on  population.   Total,  5. 

Majority  of  Delegates.  Red  Cross  Conference  (rules  of  1892,  for  meetings  of  Red 
Cross  workers,  official  and  private).   Total,  1. 

EXPENSE  BASIS 

Voluntary  Expense  Units.  Permanent  Court  of  Aibitration,  1899  and  1907;  Chinese 
proposal  for  Court  of  Arbitral  Justice,  1907;  Permanent  Bureau  of  Hague  Court, 
1899;  Universal  Postal  Union,  1869,  with  colonies  separate;  International  Tele- 
graphic Bureau,  1868,  with  colonies  separate;  International  Institute  of  Agriculture, 
1905,  with  colonies  separate;  International  Sanitary  Office,  1907;  International  Lit- 
erary and  Artistic  Property  Bureau,  1884-5;  International  Industrial  Property  Bu- 
reau, 1887.    Total,  10. 

Equality  of  Expenses.    Brazilian  proposal  for  Court  of  Arbitral  Justice,  1907;  Cen- 
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a  hard  nut  to  cracky  one  danger  being  the  temptation  to  assimilate  sys- 
tems closely  allied,  without  further  attempt  at  distinction.  It  is  hoped 
that  the  anal3rsis  given  in  the  summary  will  prove  generally  acceptable, 
but  the  arbitrary  titles  given  to  the  systems  must  be  explained  at  the 
outset  to  make  further  study  of  the  subject  either  intelligible  or  profit- 
able. 

It  has  been  found  necessary  to  divide  the  practice  of  official  confer- 
ences or  organizations  under  seven  heads,  which  include  two  entirely 
separate  points  of  view,  voting  power  and  engagements  in  regard  to 
expenses.  It  was  impossible  to  determine  what  principles  of  representa- 
tion were  followed  from  the  material  at  hand — ^invariably  the  statutes 
or  constituent  conventions — ^without  adopting  this  dual  scheme,  and 
the  work  was  still  more  hampered  by  the  fact  that  in  the  majority  of 
conference  reports  examined  no  indication  of  the  method  of  procedure 
was  given.  For  instance,  the  official  report  of  the  First  Peace  Confer- 
ence, which  I  have  read  from  cover  to  cover  with  the  exception  of  about 
100  pages,  gives  no  hint  of  the  basis  of  representation  otherwise  than  by 
the  inferences  that  may  be  drawn  from  the  votes  taken  and  the  com- 
ment thereon.  The  first  volume  of  the  Ades  et  Documents  of  the  Second 
Conference,  however,  gives  the  rules  adopted.® 

tral  Americaa  Bureau,  1907;  Riverain  Commission  of  the  Rhine,  1814,  1831,  1868; 
Zansibar  Bureau  for  Repression  of  Slave  Trade,  1895.    Total,  4. 

Expense  Units  Based  on  Size,  Bureau  of  Pan  Americaa  Union,  1902,  1906  and 
1910,  population;  International  Bureau  of  Weights  and  Measures,  1875,  population 
times  coefficients  varying  for  obligatory  and  optional  members;  Bureau  for  Publica- 
tion of  Customs  Tariffs,  1890,  commerce;  International  Sanitary  Supervisory  Board, 
1907,  based  on  voluntary  quota  paid  for  maintaining  Sanitary  Office;  Central  Office 
of  International  Transports,  1892,  kilometers  of  railroad;  Pan  American  Bureau  of 
Literary  and  Artistic  Property,  1906,  population;  Toll  Regime  on  River  Scheldt, 
capitalization  on  extent  of  use.    Total,  7. 

*  The  following  is  the  discussion  upon  this  rule  of  the  conference  (Ades  et  Docun 
mentSf  I,  56;  qf.  Foreign  Relations,  1907,  1147): 

Art.  8.    When  a  vote  is  taken  each  delegation  shall  have  only  one  vote. 

The  vote  shidl  be  taken  by  roll  call,  in  the  alphabetical  order  of  the  Powers  repre- 
sented. 

The  delegation  of  one  Power  may  have  itself  represented  by  the  delegation  of 
another  Power. 

Sir  Edward  Fry  said  that  the  British  delegation  was  opposed  to  the  third  paragraph 
of  Art.  8.  He  thought  that  the  conference  is  a  deliberative  assembly  and  that  conse- 
quently a  delegation  which  has  not  taken  part  in  the  deliberations  ought  not  to  take 
part  in  the  voting. 
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In  fact,  it  is  only  within  the  last  ten  years  that  there  has  come  a  def- 
inite recognition  of  the  necessity  of  solving  the  problem  of  parliamentary 
procedure  for  international  organizations  by  means  of  specific  rules. 
Earlier  conferences  and  organizations  almost  invariably  overlook  the 
desirability  of  reaching  upon  questions  of  organization  such  conclusions 
as  shall  at  the  same  time  meet  their  needs  and  shall  be  different  in  detail 
from  the  customary  rules  governing  parliamentary  bodies.  This  de- 
velopment may  be  illustrated  by  the  practice  of  the  International  Amer- 
ican C!onferences.  The  first  conference  of  1889-1890  dealt  with  the 
matter  only  along  the  lines  laid  down  by  the  recognized  rules  of  inter- 
national law  relative  to  the  equality  of  states  and  the  accepted  schemes 
of  parliamentary  procedure.  The  second  conference  of  1902  found 
representation  and  voting  more  troublesome  but,  I  believe,  operated 
under  no  individual  set  of  rules.  The  third  conference  had  drawn  for 
it  in  advance  a  set  of  regulations  in  28  articles  under  which  practically 
no  question  could  arise  without  its  being  answerable  imder  the  letter 
of  the  rules.*  The  fourth  conference  of  1910  devoted  considerable  time 
to  fixing  questions  of  mere  procedure.  ^^  Other  conferences  show  about 
the  same  sort  of  development. 

It  was  therefore  an  unavoidable  contingency  that  has  resulted  in  the 
dual  point  of  view;  and,  with  that  settled,  further  division  was  made  to 
secure  the  proper  distinction  of  cases.  Where  representation  is  irrespec- 
tive of  expense,  four  EfyBtems  have  been  distinguished:  (1)  that  of  state 
units,  imder  which  each  state  has  one  vote,  proxies  being  admitted  in 
some  instances  and  the  vote  being  without  regard  to  the  actual  number 

Baron  Marschall  von  BieberBtein  (Germany)  declared  his  full  acceptance  of  the 
British  view;  he  was  of  the  opinion  that  a  delegation  which  desired  to  vote  ought  to 
be  present. 

lAon  Bourgeois  (France)  observed  that,  if  he  understood  correctly  the  idea  of  the 
bureau,  this  paragraph  was  designed  to  give  material  facilities  to  the  woric.  But 
he  thought  that  an  interest  should  be  manifested  in  the  sittings  of  the  conference  in 
that  respect,  and  that  the  paragraph  should  disappear. 

The  President  consulted  the  conference  upon  the  suppression  of  Par.  3,  Art.  8. 
Art.  8,  Pars.  1  and  2  were  adopted,  and  Par.  3  suppressed. 

*  Regulations  of  April  26,  1906,  printed  in  Minutes,  Resolutions,  Documents, 
Third  International  American  Conference,  1906,  Rio  de  Janeiro,  1907,  pp.  11-21. 

10  See  "Fourth  International  Conference  American  Republics,"  by  Paul  S.  Reinsch, 
4  Journal,  778,  782,  and  his  Public  International  Unions,  pp.  102-105;  S.  Doc.  744, 
61st  Cong.,  3rd  Session,  32fF. 
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of  men  accredited  to  represent  the  state;  (2)  that  of  representatives, 
by  which  each  state  has  one  spokesman,  who  casts  an  individual  ballot; 
(3)  that  of  the  flexible  panel,  the  basis  upon  which  the  representation  of 
the  proposed  Court  of  Arbitral  Justice  was  foimded,  involving  a  mem- 
bership placed  at  a  constant  figure  but  varying  in  personnel  according 
to  a  predetermined  scheme  of  rotation;  and  (4)  that  of  the  simple  ma- 
jority as  understood  in  ordinary  parliamentary  procedure. 

The  basis  of  expense  has  been  cut  up  into  three  divisions,  which  are: 
(1)  that  of  the  voluntary  expense  unit,  under  which  the  assenting  states 
are  drawn  into  classes  according  to  their  own  choice,  the  members  of 
each  class  being  responsible  for  the  definite  proportion  of  the  financial 
burden  assigned,  by  their  own  agreement,  to  its  members;  (2)  that  of 
equal  expenses,  under  which  each  state  pays  the  same  amount  as  every 
other;  and  (3)  that  of  the  expense  unit  based  on  size,  which  is  as  fre- 
quently determined  by  interest  in  commerce,  railroad  properties  or 
such  practical  imdertakings  as  upon  mere  millions  of  inhabitants. 

In  order  to  get  the  largest  diversity,  both  conferences  and  their  estab- 
lished organizations  were  analyzed,  and  the  dates  when  they  were  con- 
stituted have  been  added  to  give  some  clue  to  any  tendency  of  shifting 
from  one  practice  to  another  which  chronology  might  offer.  Since  the 
question  of  representation  arose  in  its  most  acute  form  at  the  Second 
Peace  Conference,  the  various  proposals  submitted  there  are  included, 
but  in  every  other  case  the  listing  has  been  confined  to  conferences  or 
organizations  which  have  existed,  or  are  still  in  operation. 

With  this  explanation,  the  meaning  of  the  totals  can  be  read.  Forty- 
five  conferences  or  organizations  of  an  official  character  were  studied 
and  these  disclose  the  following  choices  for  representation: 

Voting  Power 

State  unit 18 

One  representative 5 

Flexible  panel 5 

Majority 1 

Total 29 

Expense  Basis 

Voluntary  expense  units 10 

Equality  of  expenses 4 

Exp^ise  based  on  size 7 

Total 21 
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(This  tabulation  shows  that  45  institutions  have  50  methods  of  repre- 
sentation, one  of  the  45  giving  no  details  on  the  subject  and  six  detailing 
both  voting  power  and  expense  division.) 

It  may  be  taken  for  granted  that  in  every  official  conference,  union, 
coimcil,  bureau  or  other  organization  a  basis  of  representation  satisfac- 
tory to  the  contracting  parties  has  been  evolved  and  that  the  principle 
of  equality  has  been  observed  in  a  manner  acceptable  to  them  for  the 
purpose  they  have  in  mind.  Premising  the  conclusion  upon  this  state- 
ment of  the  case,  it  is  seen  that,  out  of  44  organizations,  net,  concerning 
which  details  are  given,  23  based  their  representation  entirely  upon 
voting  power,  15  entirely  upon  expense  quotas  which  are  either  volun- 
tary or  predetermined  by  specific  facts,  and  6  resorted  to  a  combination 
of  both  systems  to  secure  the  result  desired. 

Here,  then,  is  the  extent  to  which  the  parliamentary  necessities,  so  to 
speak,  of  organizations  growing  up  imder  the  aegis  of  international  law 
have  broken  down  the  Grotian  principle  of  sovereign  equality,  which  he 
based  on  the  law  of  nature.  Speculation  is  uncertain,  but  it  is  very 
doubtful  if  any  such  diversity  would  have  been  found  in  such  organiza- 
tions a  century  or  even  fifty  years  ago,  had  conditions  made  interna- 
tional gatherings  and  quick  communication  possible  then. 

If  this  assertion  stands,  it  b  fair  to  say  that  equality  of  states  is  no 
longer  the  absolute  thing  the  father  of  international  law  conceived  it 
to  be.  Furthermore,  it  is  evident  that  to  those  actions  of  individual 
states  which  disregard  the  strict  principle  and  which  writers  cite  as 
being  in  derogation  of  absolute  equality,  ^^  there  should  now  be  added 
the  more  important  fact  that  the  states  themselves  have  been,  and  are, 
meeting  and  organizing  by  methods  which  impose  servitudes  of  con- 
siderable significance  upon  the  principle  of  sovereign  equality. 

It  also  follows  that  the  attempt  at  The  Hague  to  establish  Courts  of 
Arbitral  Justice  and  of  Prize,  notwithstanding  that  equality  of  state 

"  See  title  ''equality"  in  any  manual  on  international  law.  Inequalities  in  cere- 
monial matters,  weight  of  influence,  interference  in  political  matters,  etc.,  are  numer- 
ous. The  Near  E^ast  is  frequently  subject  to  dictation  from  the  "great  Powers,"  al- 
though Turkey,  Greece  and  the  Balkan  states  are  nominally  sovereign.  The  United 
States  frequently  enforces  its  will  on  Central  and  South  American  states,  despite 
their  alleged  equality.  See  Wilson  A  Tucker,  5th  edition,  97;  Bonfils,  5th  editioii^ 
{§  272-8;  1  Moore,  Digest  of  International  Law,  {§  62-3;  etc. 
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judges  was  not  to  be  absolute  in  them,  was  nevertheless  a  move  quite  in 
consonance  with  recent  official  practice;  and  it  is  notable  that  many 
smaller  states  admitted  this  condition  in  1907.^^  Brazil's  own  strenuous 
opposition  to  the  scheme  was  based  not  so  much  on  her  imwillingness  to 
accept  the  principle  as  upon  her  conviction  that  she  herself  was  to  be 
given,  under  the  proposed  plan  for  the  Arbitral  Court,  a  place  less  im- 
portant than  her  own  conception  of  her  personal  dignity  would  warrant 
her  to  take.*' 

No  sharp  distinction  can  be  drawn  between  the  two  kinds  of  represen- 
tation analyzed — ^by  vote  and  expense — on  account  of  the  dissimilarity 
between  the  institutions  themselves.  Some  of  them,  like  the  Universal 
Postal  Union,  depend  for  their  existence  upon  having  an  assured  in- 
come; others,  like  the  Peace  Conferences,  need  not  bother  about  the 
payment  of  the  bills,  because  that  is  attended  to  individually  by  the 
official  participants  and  involves  insignificant  sums. 

But  a  chronological  view  of  the  international  organizations  b  likely 
to  give  some  clue  to  the  tendency  of  representative  procedure.  Here 
are  the  schemes  adopted  by  those  institutions  resorting  to  two  systems: 

International  Geodetic  Association,  1864  (rules  revised  1897),  state 
unit  and  expense  quotas  based  on  population;  Universal  Postal  Union, 
1869,  state  units  and  volimtary  expense  units;  Commission  of  the  Inter- 
national Sugar  Union,  1901-2,  presumably  state  units  and  expenses  are 
set  at  3,500  francs  per  state,  except  that  non-exporting  states  are  called 
upon  to  pay  only  1,000  francs  annually;  International  Association  of 

^*  The  states  to  which  the  principle  of  rotation  was  acceptable  were:  Germany, 
United  States,  Argentina,  Bulgaria,  Chile,  Cuba,  Spain,  France,  Great  Britain,  Italy, 
Japan,  Luxemburg,  Montenegro,  Norway,  Paraguay,  Netherlands,  Peru,  Portugal, 
Russia,  Servia,  Siam,  Sweden  and  Turicey.  The  states  which  either  abstained  or 
reserved  as  to  the  principle  of  equal  representation  were:  Belgiimi,  Bolivia,  Brazil, 
China,  Colombia,  Denmark,  Dominican  Republic,  Ecuador,  Greece,  Guatemala, 
Haiti,  Mexico,  Nicaragua,  Panama,  Persia,  Roumania,  Salvador,  Switzerland,  Uru- 
guay, Venezuela. 

» In  the  final  vote  on  the  International  Prize  Court  Convention,  Ruy  Barbosa 
made  this  statement:  "The  Brazilian  delegation,  which  has  i^plauded  the  principle 
and  organization  of  the  International  Court  of  Prize,  will  vote  against  the  project 
of  this  court  because  of  the  reasons  of  evident  and  incontestable  injustice  against  our 
oountry  ^ich  we  explained  on  many  occasions  without  refutation  in  any  part  in  the 
if  eanrnen  and  in  the  First  CominisBion." 
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Seismology,  1903,  state  unit,  with  proxy  (on  constitutional  questions), 
and  expense  quotas  based  on  population;  Brasilian  project  for  Court  of 
Arbitral  Justice,  1907,  one  representative  per  state  and  equal  expense 
quotas  for  contracting  parties;  Central  American  Bureau,  1907,  one 
representative  per  state  and  equal  expense  quotas. 

Those  organizations  selecting  a  voting-power  basis  are: 

Panama  Conference,  1826,  state  unit;  Cape  Spartel  Lighthouse  Com- 
mission, 1866,  one  representative;  International  Telegraphic  Confer- 
ence, 1875,  state  unit,  with  proxy;  International  Weights  and  Measures 
Conference,  1875,  state  unit,  colonies  being  admitted;  literary  and 
Artistic  Property  Conference,  1884  and  1885,  state  unit;  Kongo  Regime 
Commission,  1885,  state  unit,  no  allowance  for  proxy;  Latin  Monetary 
Union,  1885,  assigned  as  flexible  panel,  emission  of  coins  being  based 
on  population;  Pan-American  Conference,  1889,  1902,  1906,  and  1910, 
state  unit;  Red  Cross  Conference,  1892,  (semi-official)  majority  of  dele- 
gates; Red  Cross,  Central  Committee  of  Conference,  1892,  state  unit; 
Hague  Conference,  1899,  state  unit  without  proxy;  Commission  for 
Exploration  of  the  Sea,  1899,  two  delegates  each,  vote  presumably  by 
state  unit;  Pan-American  Union  Governing  Board,  1902, 1906, 1910  (res- 
olutions, and  project  of  convention,  1910),  state  unit,  no  proxy;  Inter- 
national Sugar  Union  Conference,  1902,  state  unit;  international  Egyp- 
tian Sanitary  Commission,  1903,  one  representative;  International 
Radiotelegraphic  Conference,  1906,  state  unit,  colonies  being  entitled 
to  votes  up  to  a  limit  of  six;  Geneva  Conference,  1906,  state  unit;  Hague 
Conference,  1907,  state  unit,  no  proxy;  Hague  Court  of  Arbitral  Justice, 
final  vote  on  1907  project,  flexible  panel;  International  Prize  Court, 
final  vote  on  1907  project,  flexible  panel;  Central  American  Conference, 
1907,  one  representative;  International  Conference  on  Expodtions, 
1912,  state  imit,  colonies  being  entitled  to  separate  votes. 

Those  organizations,  generally  of  a  character  different  from  the  fore- 
going, which  have  selected  an  expense  basis  of  representation  are: 

Riverain  Commission  of  the  Rhine,  1814,  (revisions  in  1831  and  1868), 
equal  expenses;  Navigation  of  River  Scheldt,  1839,  expense  units  based 
on  size,  each  state  using  the  river  paying  a  proportionate  capitalized 
fund  toward  its  maintenance  as  a  waterway;  International  Tel^p*aphic 
Bureau,  1868  (also  acts  under  Radiotel^p*aphic  Convention,   1906) 
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voluntary  expense  units;  International  Weights  and  Measures  Bureau, 
1875,  expense  units  on  size,  proportions  being  based  on  population  of 
contracting  parties;  International  Literary  and  Artistic  Property  Bu- 
reau, 1884  (arrangement  continued  in  1885  and  since),  voluntary  expense 
units;  International  Industrial  Property  Bureau,  1887,  voluntary  ex- 
X)en8e  units;  Pan-American  Bureau,  1889,  1902,  1906,  and  1910  (resolu- 
tions, and  also  project  of  convention,  1910),  expense  units  on  size;  Bureau 
for  Publication  of  Customs  Tariffs,  1890,  expense  on  size,  the  basis 
being  annual  c(»nmerce;  Central  Office  of  International  Transports 
(European  only),  1892,  expense  units  on  size,  the  basis  being  kilometers 
of  raihoads  of  each  contracting  party  under  the  convention;  Zanzibar 
Bureau  for  Repression  of  the  Slave  Trade,  1895,  equal  expenses;  Inter- 
national Court  for  the  Peaceful  Settlement  of  Disputes,  1899  and  1907, 
voluntary  expense  units;  Hague  Permanent  Bureau,  1899  and  1907, 
voluntary  expense  units;  International  Institute  of  Agriculture,  1905, 
voluntary  expense  units,  colonies  being  separate  contracting  parties; 
Pan-American  Literary  and  Artistic  Property  Bureau,  1906,  expense 
units  based  on  size,  the  proportions  being  fixed  according  to  population ; 
Court  of  Arbitral  Justice  (Chinese  proposal),  1907,  court  representation 
based  on  voluntary  expense  units;  International  Sanitary  Office,  1907, 
voluntary  expense  units;  International  Sanitary  Supervisory  Board, 
1907,  expense  units  based  on  quota  paid  to  account  of  International 
Office. 

About  the  only  evident  conclusion  from  this  presentation  is  that 
neither  law  nor  cusUhr  has  been  followed,  or  can  be  deduced;  and,  in 
fact,  the  foregoing  analysis,  as  well  as  the  whole  investigation,  has  been 
premised  only  on  the  hope  of  finding  a  tendency  in  practice,  which  this 
study  may  assist  in  hardening  into  a  recognized  system. 

The  facts  as  just  given,  however,  show  nothing  so  much  as  a  disposi- 
tion to  meet  any  specific  necessity  by  the  application  of  any  scheme  that 
would,  at  the  moment,  secure  the  sanction  of  these  concerned. 

Thus  it  is  seen  that  the  dual  arrangement  of  combining  voting  power 

and  expense  contribution  can  be  traced  back  to  1864^  that  it  appeared 

at  intervals  and  was  made  the  key  to  the  Brazilian  project  for  the  Court 

of  Ailntral  Justice  in  1907. 

The  voting-power  basis,  like  the  expense-quota  a  necessary  foundation 
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for  representation,  naturally  shows  persistence,  was  traced  back  to 
1826;  and  as  the  equality  of  states  has  been  the  undisputed  theory  un- 
til very  recently,  it  would  undoubtedly  be  found,  in  the  form  of  one 
state  one  vote,  in  any  earlier  gatherings. 

It  is  interesting  to  note  that  the  first  attempt  found  to  base  expense 
on  an  equitable  rather  than  an  equal  basis  was  the  regime  of  the  river 
Scheldt  in  1839,  when  the  idea  of  the  concert  of  Europe  had  taken  some 
shape,  and  when  the  concert  itself  had  been  tackling  the  problem  of 
neutralizing  Belgium.  The  previous  arrangement  of  a  commission  to 
control  traffic  on  the  Rhine,  in  1814, — ^probably  not  altogether  because 
it  presented  a  simpler  case, — settled  the  expense  question  by  equal  divi- 
sion, and  the  plan  has  been  continued. 

There  remains  the  attempt  to  solve  the  problem  of  finding  a  master 
system  for  basis  of  representation  in  international  organizations.  The 
very  large  question  of  politics  that  must  be  encountered  by  any  body 
having  to  deal  with  the  matter  is  not  to  be  considered  at  all,  for  it  in- 
volves above  everything  else  the  dignity  of  a  state,  which  may  or  not 
feel  affronted  at  an  effort  to  place  it  exactly  where  it  should  be  among 
its  contemporaries.  Only  in  the  matter  of  expense  do  the  states  seem 
willing  to  derogate  from  their  right  of  equality.  In  these  cases,  where  it 
costs  money  to  exert  the  prerogative  of  equality,  they  apparently  are 
quite  satisfied  to  vote  according  to  their  voluntary  contributions. 

A  distinction  must  be  clearly  appreciated  in  the  following  discussion 
between  the  different  types  of  international  organizations,  because, 
while  everything  that  is  said  here,  aims  to  have  a  bearing  upon  the  prob- 
lem of  representation  as  it  arose  at  The  Hague  in  1907  and  as  it  will 
arise  later,  the  condition  of  accepting  a  secondary  rating  in  an  adminis- 
trative bureau  is  absolutely  dissimilar  from  assent  to  the  same  rating 
in  a  diplomatic  conference,  and  the  question  of  whether  the  practice  of 
a  judicial  organization  should  be  assimilated  to  the  practice  in  confer- 
ence is,  for  the  purposes  of  such  a  study,  an  open  one.  I  have  viewed  the 
official  types  of  organization  as  a  whole,  but  have  tried  always  to  keep 
their  character  and  the  significance  of  their  statutory  schemes  clearly 
indicated. 

Most  significant  as  a  practical  policy,  perhaps,  is  the  gradual  entrance 
of  the  colonies  into  the  international  administrative  oigans  on  a  par 
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with  the  sovereign  state,  although  the  latter  does  not  in  any  funda- 
mental sense  for^o  its  authority.  From  the  point  of  view  of  represent- 
ation, this  admission  of  the  subordinate  divisions  of  a  state  to  a  full 
voice  means  that  a  state  overcomes  the  equality  principle  and,  for  the 
reason  that  the  colony's  interest  is  likely  to  be  identical  with  that  of  the 
mother  country,  the  parent  state  is  enabled  to  secure  a  power  corre- 
sponding in  some  degree  to  its  size  and  importance.  This  is  the  only 
practical  trend  which  is  deeply-rooted  and  which  seems  practicable  of 
easy  development  along  the  line  of  admitting  the  dependencies  of  one 
state  as  parties  to  international  agreements,  and  thereby,  without  violat- 
ing the  ancient  principle  of  sovereign  equality,  giving  the  state  whose 
sovereignty  has  virtually  been  peddled  out  to  many  subordinate  parts 
a  total  voice  and  a  total  power  in  some  d^ree  commensurate  both  with 
its  actual  importance  as  a  Power  and  with  its  economic  and  diplomatic 
stake  in  world  affairs. 

Eight  official  international  organizations,  all  of  which  are  adminis-t 
trative  or  technical  rather  than  diplomatic  in  character,  admit  non- 
sovereign  political  entities  to  their  membership.  The  status  of  a  state's 
possessions,  colonies,  dependencies  or  other  non-sovereign  territories 
in  these  varies  considerably,  and  it  is  well  to  examine  how  it  happens 
that  they  are  admitted  to  such  bodies,  the  extent  of  their  freedom  from 
their  sovereigns'  dictation,  and  to  indicate  as  clearly  as  possible  what 
benefits  have  resulted  from  their  membership  in  these  organizations. 

The  organizations  taking  cognizance  of  non-sovereign  members  are 
the  International  Institute  of  Agriculture  (1905),  International  Sanitary 
Office  (1907),  and  the  Bureaus  of  Publication  of  Customs  Tariffs  (1890), 
Weights  and  Measures  (1875),  Postal  Union  (1869),  Telegraphic  Union 
(1868)  and  the  Radiotelegraphic  Union  (1906);  and  the  International 
Conference  on  Expositions  (1912). 

The  Radiotelegraphic  Union  not  only  admits  colonies  as  supporters 
of  its  bureau,  but  at  the  third  conference  in  1912  they  were  entitled 
to  send  representatives,  in  accordance  with  the  following  provisions: 

Art.  12.  [Convention].  *  *  *  If  a  government  adheres  to  the  con- 
vention for  its  colonies,  possessions  or  protectorates,  subsequent  con- 
ferences may  determine  that  the  whole  or  a  part  of  these  colonies,  pos- 
sessions or  protectorates  is  to  be  r^arded  as  fonning  a  country  for  the 
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purposes  of  the  foregoing  paragraph  [which  reads:  ''In  the  deliberations, 
each  country  shall  have  one  vote  only''].  But  the  number  of  votes 
which  one  government,  including  its  colonies,  possessions  or  protec- 
torates, may  exercise  can  not  exceed  six. 

Art.  1.  [Final  Protocol].  The  high  contractfaig  parties  agree  that  at 
the  next  conference  the  numbo*  of  votes  which  each  country  shall  have 
shall  have  been  determined  at  the  outset  of  the  deliberations,  so  that 
the  colonies,  possessions  or  protectorates  admitted  to  the  enjojrment  of 
votes  may  be  able  to  exercise  thdr  ri^t  of  voting  throughout  all  the 
proceedings  of  that  conference.^^ 

These  articles  were  decided  on  at  the  second  conference  in  1906,  when 
the  question  of  representation  arose  first  at  the  fourth  session,  October  6, 
1906,  Art.  15  of  the  German  project  being  under  discussion,  and,  after 
an  extended  argument  started  by  the  British  del^ate,  the  principle  of 
colonial,  or  non-sovereign,  representation  was  admitted.  The  discus- 
sion continued  at  the  fifth  session,  October  8  and  at  the  seventh  sesnon, 
October  25,  when  the  first  reading  of  the  revised  article  embodying  the 
idea  was  passed.  It  received  its  second,  or  final,  reading  at  the  eleventh 
session,  November  1,  and  passed  the  comiti  de  ridacUon  without  any 
difficulty.  The  article  as  finally  accepted  became  Art.  12  of  the  conven- 
tion, certain  proposals  in  the  form  of  amendments  being  incorporated 
into  Art.  1  of  the  pratocole  fined. 

The  convention  enrolls  among  its  adherents  the  following,  the  Roman 
numerals  referring  to  the  bureau  classes  ^^  elected: 

Germany,  I;  Germany,  for  its  protectorates;  United  States,  I;  Argen- 
tina, I;  Australia,  I;  Austria,  I;  Belgium,  III;  Brazil,  VI;  Bulgaria,  Y; 
Chile,  III;  Cape  Colony,  Natal  and  Transvaal,  joint,  I;  Denmarlc,  IV; 
Spain,  II;  France,  I;  Great  Britain,  I;  Great  Britain  for  Canada,  Aus- 
tralia, Cape  Colony,  Natal,  Transvaal,  British  India  and  its  other  colo- 
nies and  protectorates  except  Newfoundland  and  Orange  River;  Greece, — ; 
Hungary,  I;  British  India,  I;  Italy,  I;  Japan,  I;  Mexico,  IV;  Monaco,  VI; 
Norway,  III;  New  Zealand,  IV;  Netherlands,  III;  Persia, — ;  Portugal, 
VI;  Roumania,  III;  Russia,  I;  Sweden,  III;  Turkey,  I;  Uruguay,  IV. 

The  countries  listed,  although  several  were  not  represented  at  the 
sessions  of  the  conference,  assented  to  the  convention  within  the  stipu- 

i«  Supplement,  S'J330y  Foreign  Relations,  1906,  1519,  and  Annuain  de  ia  Vie 
inlemoHonaU,  1908-1909,  275. 
i»  RappoH  de  OeMMy  1909,  2. 
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lated  period  and  thus  became  ratifying  Powers.  In  addition,^*  France 
adhered  for  all  her  colonies;  Great  Britain  for  the  new  South  African 
Union;  the  Netherlands  for  the  Dutch  Indies  and  Curasao,  Austria- 
Hungary  for  Bosnia  and  Herzegovina;  Belgium  for  the  Kongo;  Japan 
for  Korea,  Formosa,  Kwangtung  and  Sakhalin;  Spain  for  Guinea;  and 
Egypt,  Morocco,  San  Marino,  Siam,  and  Zanzibar  in  their  own  right. 

As  a  result  of  experience  in  the  use  of  radiotelegraphy  at  sea,  it  was 
found  desirable  to  revise  the  work  of  the  1906  conference  at  a  series  of 
meetings  held  at  London  June  4'July  5,  1912.  The  question  of  colonial 
representation  had  been  in  a  measure  left  open  for  the  decision  of  this 
seccmd  conference  by  the  provisions  of  Art.  12  of  the  1906  convention 
and  the  first  article  of  the  final  protocol,  the  last  paragraph  of  which 
reads: 

So  far  as  the  next  conference  is  concerned,  proposals  for  the  admission 
of  new  votes  in  favor  of  colonies,  possessions,  or  protectorates  which 
may  have  adhered  to  the  convention  shall  be  addressed  to  the  interna- 
tional bureau  six  months  at  least  before  the  date  of  meeting  of  that 
conference. 

Germany,  Belgium,  France,  Great  Britain,  Japan,  the  Netherlands 
and  Portugal  had  complied  with  this  provision  and  their  claims  to  votes 
for  their  colonies  were  accepted  on  presentation.  Italy,  the  United 
States  and  Russia  presented  claims  to  multiple  representation,  the  first 
two  presenting  the  fact  that  as  they  had  ratified  the  convention  within 
less  than  six  months  of  the  beginning  of  the  London  Conference,  it  had 
been  impossible  for  them  to  comply  with  the  provision  relative  to  d^lai. 
The  conference  rejected  this  claim.  Since,  however,  the  procedure  had 
been  adopted  in  the  first  place  as  a  transitory  scheme,  the  conference 
decided  to  follow  the  practice  of  other  unions  and  to  write  into  the  con- 
vention a  statement  naming  the  non-sovereign  entities  which  were  en- 
titled to  vote.    This  list  was  incorporated  into  Art.  12  and  is  as  follows: 

The  following  shall  be  considered  as  forming  a  single  country  for  the 
application  of  the  present  article: 

German  East  Africa;  German  Southwest  Africa;  Kamerun;  Togo 
Land;  German  Protectorates  in  the  Pacific;  Alaska,  Hawaii  and  the 
other  American  possessions  in  Polynesia;  the  Philippine  Islands;  Porto 

»  5  Journal,  482;  6  ibid,  216,  739, 990;  7  ibid,  612. 
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Rico  and  the  American  possessions  in  the  Antilles;  the  Panama  Canal 
Zone;  the  Belgian  Kongo;  the  Spanish  Colony  of  the  Gulf  of  Guinea; 
French  East  Africa;  French  Equatorial  Africa;  Indo-China;  Madagascar; 
Tunis;  the  Union  of  South  Africa;  the  Australian  Federation;  Canada; 
British  India;  New  Zealand;  Eritrea;  Italian  SomaGland;  Chosen,  For- 
mosa, Japanese  Sakhalin  and  the  leased  territory  of  Kwantung;  the 
Dutch  Indies;  the  Colony  of  Curasao;  Portuguese  West  Africa;  Portu- 
guese East  Africa  and  the  Portuguese  possessions  in  Asia;  Russian 
Central  Asia  (littoral  of  the  Caspian  Sea);  Bokhara;  Khiva;  Western 
Siberia  (littoral  of  the  Arctic  Ocean);  Eastern  Siberia  (littoral  of  the 
Pacific  Ocean). 

It  is  interesting  to  note  in  this  connection  that  Germany,  France, 
Great  Britain,  the  United  States  and  Russia  each  has  five  colonial  votes, 
bringing  the  m^tropole's  representation  up  to  the  limit  of  six.  Great 
Britain's  relations  with  her  self-governing  colonies  fixed  her  multiple 
representation,  and  it  may  be  surmised  that  the  other  four  Powers  sought 
to  gain  equality  of  voting  strength  with  her.  The  non-sovereign  partici- 
pants in  the  next  conference  will  number  34,  whereas  the  number  of 
metropolitan  contractants  in  1912  was  26  only.  Eleven  m^tropoles 
out  of  these  26  are  granted  multiple  representation. 

Another  change  effected  was  the  transference  to  Art.  16  of  a  paragraph 
from  the  former  final  protocol  which  reads: 

The  adherence  to  the  convention  by  the  government  of  a  country 
having  colonies,  possessions  or  protectorates  shall  not  carry  with  it  the 
adherence  of  its  colonies,  possessions  or  protectorates  unless  a  declara- 
tion to  that  effect  is  made  by  such  government.  Such  colonies,  posses- 
sions and  protectorates,  as  a  whole  or  each  of  them,  separately,  may  form 
the  subject  of  a  separate  adherence  or  a  separate  denunciation  within 
the  provisions  of  the  present  article  and  of  Article  22.  ° 

Probably  the  next  most  significant  instance  of  the  admission  of  col- 
onies,— or  as  I  think  is  the  better  description,  non-sovereign  countries, — 
into  an  international  organization  is  found  in  the  International  Conven- 
tion concerning  Expositions  signed  at  Berlin  October  26,  1912.    The 

"  La  Vie  intemalionaUf  II,  29^-306,  passim,  and  7  Supplement,  229.  Signatories 
and  adherents  to  the  1912  convention  are  noted  in  7  Journal,  869.  See  also  S.  Doc., 
63d  Cong.,  Ist  Setis.  BoeniarHenegovina,  Kongo,  Egypt,  French  West  Africa,  French 
Equatorial  Africa,  Indo-China,  Madagascar,  Tunis,  the  Union  of  South  Africa,  the 
Australian  Federation,  Canada,  British  India,  New  Zealand,  Morocco,  the  Dutch 
Indies  and  Curasao  were  separately  represented,  the  other  non-sovereigns  being 
represented  by  delegations  jointly  with  their  m^tropoles. 


BEPRESENTATION   IN   PUBLIC   INTERNATIONAL  ORGANS  101 

multiplicity  of  expositions,  frequent  failures  of  them  in  the  last  decade 
or  so  and  the  almost  inevitable  conflict  in  dates  that  arised  without  con- 
certed action  are  problems  which  have  long  been  in  the  minds  of  their 
promoters.  In  public  administration  the  tangible  result  of  the  diffi- 
culties was  the  calling  of  a  conference  to  regulate  the  practice  and  na- 
tional support  of  these  undertakings.  The  proce^-verbaux  of  the  proceed- 
ings are  not  yet  available,  but  it  is  notable  that,  though  no  union  to 
exert  the  control  which  was  agreed  upon  resulted,  the  convention  con- 
sistently employs  the  word  pays  rather  than  Etat  in  referring  to  the  con- 
tracting parties.  Moreover,  it  specifically  arranges  for  the  adhesion  of 
m^tropoles  for  their  non-sovereign  entities.  And  the  final  protocol  con- 
tains two  decidedly  interesting  articles  on  this  matter,  in  one  of  which 
Russia  assents  to  the  principle  of  multiple  representation  and  voting, 
but  reserves  the  right  to  enter  its  subsidiary  divisions  in  sufficient  num- 
bers to  maintain  its  voting  equality  with  any  other  Power,  an  attitude 
first  taken  a  few  months  before  at  the  Radiotelegraphic  Conference  at 
London.    The  applicable  articles  of  the  convention  are: 

Article  XXX.  Contracting  countries  have  the  right  to  accede  at 
any  time  to  the  present  convention  on  behalf  of  their  colonies,  posses- 
sionSy  dependencies  or  protectorates,  or  on  behalf  of  certain  among 
them. 

To  this  end  they  may  make  a  general  declaration  by  which  all  their 
colonies,  possessions,  dependencies  and  protectorates  are  included  in  the 
accession,  may  name  expressly  those  which  are  included  therein,  or 
indicate  those  which  are  excluded  therefrom. 

This  declaration  is  notified  through  the  diplomatic  channel  to  the 
German  Imperial  Government  and  by  it  to  all  the  others. 

The  contracting  countries  at  any  time  and  under  the  same  conditions 
may  denounce  the  convention  on  behalf  of  their  colonies,  possessions, 
dependencies  and  protectorates,  for  all  together  or  for  each  one  of  them 
separately. 

This  denunciation  is  notified  through  the  diplomatic  channel  to  the 
German  Imperial  Government  three  years  in  advance. 

Article  XXXI.  Each  contracting  country  preserves  the  liberty  of 
organizing  participation  in  any  exposition  which  takes  place  in  its 
colonies,  possessions,  dependencies,  and  protectorates,  whether  or  not 
conforming  to  the  provisions  of  the  present  convention. 

When  a  contracting  country  has  made  use  of  the  right  of  accession, 
provided  by  Article  XXX  for  one  of  its  colonies,  possessions,  depend- 
encies, or  for  one  of  its  protectorates,  the  government  of  this  colony, 
possession,  dependency  or  this  protectorate  preserves  the  liberty  of 
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organizing  participation  in  any  exposition  which  takes  place  in  this 
contracting  country  or  in  its  other  colonies,  possessions,  dependencies, 
and  protectorates,  whether  or  not  conforming  to  the  provisions  of  the 
present  convention. 

In  cases  of  participation  contemplated  by  the  preceding  paragraph, 
the  other  contracting  comitries  which  may  be  invited  to  the  said  exposi- 
tions preserve  on  their  part  every  liberty  of  giving  their  adhesion  thereto 
and  of  organizing  participation  therein  mider  the  same  conditions. 

But  it  remains  understood  that  expositions  mentioned  in  the  present 
article  which  may  be  organized  in  the  territory  of  the  contracting  coun- 
try itself  remain  controlled  by  the  provisions  of  the  present  convention, 
if  they  admit  foreign  participation. 

The  protocol  says: 

I.  The  convention  (Article  XXX)  foresees  the  adhesion  of  colonies, 
possessions,  dependencies,  and  protectorates,  without  regulating  the 
question  of  right  of  voting  of  these  territories  in  later  conferences. 

The  high  contracting  parties  are  agreed  in  deciding  that  this  question 
will  remain  pending  and  that  in  the  case  of  such  an  adhesion  it  must  be 
regulated  through  the  diplomatic  channel  before  the  next  conference. 

II.  Act  is  taken  of  the  following  declarations: 

1.  The  Russian  delegation  is  of  the  opinion  that  it  would  be  preferable 
for  each  country  in  later  conferences  to  dispose  of  only  one  vote;  how- 
ever, in  case  of  the  application  of  Article  I  of  the  present  protocol,  the 
Russian  Government  reserves  the  right  of  asking  for  its  protectorates 
and  possessions  the  maximum  of  votes  conceded  to  any  other  Power; 

2.  The  delegation  of  Denmark  in  signing  the  convention  declares 
nevertheless  that  its  signature  does  not  relate  to  Iceland  and  the  Feroe 
Island. 

3.  The  British  Government  reserves  the  right  of  adhering  for  the 
Island  of  Cyprus. 

These  clear-cut  conventional  provisions  providing  for  colonial  repre- 
sentation in  conferences  seem  to  be  significant  of  advancing  practice, 
even  if  the  gatherings  were  made  up  largely  of  technical  del^ates  and 
the  subjects  under  consideration  were  scientific  rather  than  diplomatic 
in  character.  Six  other  technical  conferences  have  admitted  non- 
sovereigns,  the  Rome  conference  on  telegraphy  in  1871  apparently 
having  led  the  way  by  admitting  not  only  colonial  administrations  but 
also  private  companies  to  membership.  The  Postal  Union  followed  in 
1874  respecting  colonies,  and  the  organization  for  the  Publication  of 
Customs  Tariffs  accepted  them  as  contracting  entities  in  1888,^'  when, 

The  conference  in  that  year  was  a  preliminary  one,  and  perhi^  for  that  reason 
colonial  participation  in  it  was  significant. 
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at  the  oonference  of  Brussels,  New  Zealand,  Queenstown  and  Victoria 
took  part  in  addition  to  their  sovereign,  Great  Britain.  Again  in  1890 
Great  Britain  was  represented  not  only  by  her  own  delegates  but  also 
by  thoae  of  Canada,  British  India,  Australia,  Cape  of  Good  Hope, 
Natal,  Newfoundland  and  New  South  Wales.  At  the  International 
Sanitary  conference  of  Paris  in  1903  Egypt  was  represented,  although  the 
fact  that  she  is  next  door  to  independent,  in  theory,  and  is  bound  by 
special  sanitary  rules,  makes  her  appearance  less  remarkable. 

The  two  conference  series  considered  may  be  defined  as  semi-diplo- 
matic at  the  very  least.  The  other  six  international  organs  are  more 
clearly  technical,  but  of  them  only  the  Universal  Postal  Union  is  ab- 
solutely so.  It  is  not  the  governments  themselves  but  their  postal  ad- 
ministrations which  constitute  it,  as  is  instanced  in  the  case  of  the  United 
States  by  the  fact  that  the  Postmaster  General  accredits  to  its  confer- 
ences. Adequately  to  discuss  non-sovereign  membership  in  those  or- 
ganizations ^*  is  too  great  a  task  for  the  present  purpose,  but  the  follow- 
ing summary  will  show  their  status: 

Universal  postal  bureau.    The  general  convention  of  Rome  says: 

Art.  27.  The  following,  for  the  application  of  Articles  22  (Bureau 
maintenance),  25  and  ^  (conferences  and  intercommunication  between 
members),  are  considered  as  forming  a  single  country  or  a  single  ad- 
ministration: 1.  The  German  protectorates  in  Africa;  2.  The  German 
protectorates  in  Asia  and  Australasia;  3.  The  Elmpire  of  British  India; 
4.  The  Domhiion  of  Canada;  5.  The  Commonwealth  of  Australia  with 
British  New  Guinea;  6.  All  the  British  colonies  and  protectorates  in 
South  Africa;  7.  All  the  other  British  colonies  together;  8.  All  the  in- 
sular possessions  of  the  United  States  of  America,  comprising  specifically 
the  Hawaiian  Islands,  the  Philippine  Islands  and  the  islands  of  Porto 
Rico  and  Guam;  9.  All  the  Danish  colonies;  10.  All  the  Spanish  colonies; 
11.  Algeria;  12.  The  French  colonies  and  protectorates  in  Indo-China; 
13.  All  the  other  French  colonies;  14.  All  the  Italian  colonies;  15.  All 
the  Dutch  colonies;  16.  The  Portuguese  colonies  in  Africa;  17.  All  the 
other  Portuguese  colonies.  *> 

"See  "Non-Sovereign  Representation  in  Public  International  Organs''  by  Denya 
P.  Myers,  Deuxihne  CongrSa  mondial  des  Associations  intemaiionales,  753-802. 

*  Forty  separate  colonies  or  combinations  of  colonies  are  members  of  the  Uni- 
verBal  Postal  Union,  according  to  the  last  available  annual  report.  This  would  in- 
dicate considerable  change  in  the  list,  though  another  and  probable  explanation  is 
furnished  by  Art.  18  of  the  r6glement  which  provides  for  dependencies  which  are 
considered  as  forming  part  of  their  m^tropoles. 
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Art.  18  of  the  convention  says:  "Each  country  has  one  vote"  in  the 
triennial  congress.  Presumably  the  choice  of  the  word  country  (pays) 
instead  of  state  (itat)  in  this  connection  is  deliberate. 

Univebsal  telegraphic  bureau.  Australia,  South  African  Union 
and  British  India,  each,  class  1,  25  units;  Dutch  Indies,  class  3, 15  units; 
Egypt,  French  Indo-China,  Morocco,  and  New  Zealand,  each,  class  4, 
10  units;  Bosnia-Herzegovina,  Madagascar,  Portuguese  colonies,  Sene- 
gal and  Tunisia,  each,  class  5,  5  units;  Belgian  Kongo,  Ceylon,  Crete, 
Eritrea,  Iceland,  New  Caledonia,  class  6,  3  units. 

Art.  16  of  the  convention  says:  ''In  the  deliberations  (of  the  con- 
ference), each  administration  has  the  right  to  one  vote,  under  reserve, 
if  it  acts  for  different  administrations  of  the  same  government,  that  the 
request  has  been  made  by  the  diplomatic  channel  of  the  government  of 
the  country  where  the  conference  is  to  assemble,  before  the  date  fixed 
for  its  opening,  and  that  each  of  them  has  a  special  and  separate  repre- 
sentation." 

Weights  and  bieasubes.  In  this  union  Austria  and  Hungary  are 
separately  represented,  as  were  Sweden  and  Norway  before  their  formal 
separation.  British  India  and  Tunisia  participate  in  the  conferences, 
in  which  Baron  von  Wrede  was  an  honorary  member  in  1883  and  Prof.  A. 
A.  Michelson  of  Chicago  in  1905.  It  is  also  customary  to  issue  invita- 
tions to  the  conferences  in  the  case  of  experts  designated  by  their  fitness 
to  advise. 

As  to  the  bureau  of  the  union,  Art.  20  of  the  r^ulations  SAys  in  part: 

If  a  state  which  has  adhered  to  the  convention  declares  its  desire  to 
extend  the  benefit  to  one  or  more  of  its  colonies  which  are  not  autono- 
mous, the  figure  of  the  population  of  the  said  colonies  will  be  added  to 
that  of  the  state  for  the  calculation  of  the  scale  of  contributions. 

When  an  autonomous  colony  desires  to  adhere  to  the  convention,  it 
will  be  considered,  so  far  as  concerns  its  entry  into  this  convention, 
following  the  decision  of  the  mother  country,  either  as  a  dependent 
thereof  or  as  a  contracting  state.  '^ 

International  institute  of  agriculture.  At  the  Rome  confer- 
ence in  1905  which  resulted  in  the  formation  of  this  organization,  Egypt 
was  represented  by  its  own  del^ate,  while  an  Italian  delegate  repre- 

^^  Annuaire  de  la  Vie  irUemalionale,  190S-1909, 320. 
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sented  Ethiopia,  an  actually  sovereign  state.  Art.  10  of  the  constituent 
convention  says: 

'^Colonies  may,  at  the  request  of  the  nations  to  which  they  belong, 
be  admitted  to  form  part  of  the  Institute  on  the  same  condition  as  in- 
dependent nations."  Art.  3  says : ''  The  general  assembly  of  the  Institute 
shall  be  composed  of  the  representatives  of  the  adhering  governments." 

Australia,  Canada,  British  India,  New  Zealand,  Mauritius,  the  South 
African  Union,  Tunisia,  Algeria,  Eritrea  and  Italian  Somaliland  are  the 
10  non-sovereign  territories  now  adhering  to  the  work  of  the  Institute, 
their  position  in  it  depending  upon  the  quotas  paid,  which  determine 
rank  for  classifying  all  members  of  the  Institute  and  the  number  of  the 
votes  of  each.  It  may  be  predicted  that  colonial  representation  will 
rapidly  increase  in  this  public  union. 

Bureau  for  publication  op  custom  tariffs.  The  basis  of  repre- 
sentation in  this  organization  from  its  beginning  has  been  the  possession 
of  a  tariff,  not  political  condition.  As  early  as  1890,  two  years  after 
the  proposal  of  the  union  was  made,  72  ''countries  or  colonies"  had 
adhered  in  principle.  Publication  of  tariffs  began  on  January  1,  1891, 
and  on  January  1,  1911,  twenty  years  later,  the  bulletin  of  the  union 
had  published  the  tariffs  of  158  separate  political  divisions  of  the  world. 
How  extensively  it  deals  with  non-sovereigns  can  be  recognized  from  the 
fact  that  there  are  something  like  fifty  sovereign  states  in  existence. 

International  sanitary  conference.  At  the  fourth  conference  in 
1874,  Egypt,  whose  affairs  were  discussed,  was  represented.  At  the 
ninth  conference  in  1894  British  India  participated  in  its  own  right  and 
a  British  declaration  ^^  excepted  Canada,  Newfoundland,  the  Cape  of 
Good  Hope,  Natal,  New  South  Wales,  Victoria,  Queensland,  Tasmania, 
South  Australia,  Western  Australia  and  New  Zealand  from  the  provisions 
of  the  convention  imless  ''in  their  name,  a  notification  to  that  effect 
shall  have  been  addressed  by  Her  Britannic  Majesty's  representative  at 
Paris  to  the  French  minister  of  foreign  affairs."  ^*    Great  Britain  as 

«  British  Treaty  Series,  No.  8, 1899,  page  41. 

^  This  is,  to  my  knowledge,  the  first  instance  of  such  differentiation  in  respect  to 
an  international  convention.  Separate  colonial  adherences  to  British,  French,  Ger- 
man and  American  bipartite  treaties  are  now  customary  and  are  very  numerous  in 
the  case  of  multipartite  conventions.    This  custom  gives  color  to  the  argument  ad- 
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the  m^tropole  later  notified  the  application  of  the  convention  to  Cape 
Colony,  Newfoundland,  West  Australia,  Jamaica,  the  Windward  Islands, 
Saint  Helena  and  the  Gold  Coast.  At  the  tenth  conference  in  1897 
Egypt  and  the  principality  of  Bulgaria  were  represented,  but  their 
delegates  were  not  recorded  in  the  alphabetic  list  of  participants,  being 
noted  at  the  end  of  the  general  list.^^  At  the  eleventh  conference  in 
1903  no  non-sovereign  countries  participated. 

This  is  the  extent  of  the  admission  of  colonies  into  international  affairs, 
and  in  this  connection  it  is  interesting  to  note  the  contents  of  a  British 
Parliamentary  Paper  (Cd.  129,  1910)  which  was  summarized  in  the 
London  Times  (Weekly  Edition),  June  3,  1910,  page  410,  with  editorial 
in  the  same  number.  The  correspondence  reported  a  letter  of  June  28, 
1895,  by  the  Marquess  of  Ripon,  Secretary  of  State  for  Foreign  Affairs, 
in  which  he  said: 

A  foreign  Power  can  only  be  approached  through  Her  Majesty's 
representative,  and  any  agreement  entered  into  with  it,  affecting  any 
part  of  Her  Majesty's  dominion,  is  an  agreement  between  her  Majesty 
and  the  sovereign  of  the  foreign  state,  and  it  is  to  Her  Majesty's  Govern- 
ment that  the  foreign  state  would  apply  in  case  of  any  question  arising 
under  it. 

To  give  the  colonies  the  power  of  negotiating  treaties  for  themselves 
without  reference  to  Her  Majesty's  Government  would  be  to  give  them 
an  international  status  as  separate  and  sovereign  states,  and  would  be 
equivalent  to  breaking  up  the  Elmpire  into  a  number  of  independent 
states,  a  result  which  Her  Majesty's  Government  are  satisfied  would 
be  injurious  equally  to  the  colonies  and  to  the  mother  country,  and 
would  be  desired  by  neither. 

Commenting  on  this  letter  in  a  despatch  to  the  chargi  d'affaires  at 
Paris  (Hi  July  4, 1907,  Sir  Edward  Grey  said : 

I  do  not,  however,  think  it  necessary  to  adhere  in  the  present  case 
(n^otiation  of  a  Franco-Canadian  commercial  agreement)  to  the  strict 
letter  of  this  r^ulation,  the  object  of  which  was  to  secure  that  n^otia- 
tions  should  not  be  entered  into  and  carried  through  by  a  colony  un- 
known to  and  independent  of  His  Majesty's  Government. 

The  selection  of  the  negotiator  is  principally  a  matter  of  convenience, 

vanced  here  that  multiple  representation  is  likely  to  hinge  on  giving  non-eovereign 
entities  separate  representation. 

**  It  may  be  recalled  that  the  same  distinction  was  made  in  the  official  reports  of 
the  First  Hague  Ck>nference  in  the  case  of  Bulgaria. 
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and,  in  the  present  circumstances,  it  will  obviously  be  more  practical  that 
the  n^^tiations  should  be  left  to  Sir  W.  Laurier  and  to  the  Canadian 
Minister  of  finance,  who  will  doubtless  keep  you  informed  of  their 
progress. 

If  the  negotiations  are  brought  to  a  conclusion  at  Paris,  you  should 
sign  the  agre^nent  jointly  with  the  Canadian  negotiator,  who  would  be 
given  full  powers  for  the  purpose. 

The  Times  adds:  ''In  a  subsequent  despatch  the  British  Ambassador 
was  authorized  to  agree,  without  any  reference  to  the  Secretary  of 
State,  to  any  verbal  alterations  in  the  text  o(  the  convention  which  the 
Canadian  delegates  might  desire  to  make  or  accept."  Here  b  a  clear 
indication  of  a  non-sovereign  autonomy  practically  complete  even  con- 
cerning the  negotiation  of  a  treaty,  and,  as  has  just  been  shown,  the 
colonial  representation  and  independent  votmg  power  is  already  a 
reality  m  respect  to  administrative  affairs.  In  the  light  of  these  prac- 
tices, it  is  not  unreasonable  to  expect  an  implication  for  the  admission 
of  colonies  into  the  diplomatic  conferences  of  the  future,  not  merely 
tiiose  dealing  with  technical  negotiations,  but  also  those  deciding  on 
l^al  questions. 

The  sdf-goveming  parts  of  the  British  Empire  have  held  an  Imperial 
Conference  in  which  the  colonies  discussed  and  negotiated  as  equals  of 
the  mother  country,  and  since  they  have  b^un  establishing  their  own 
armies  and  navies  according  to  their  specific  needs,  rather  than  as  ad- 
juncts of  the  British  forces,  the  argument  that  they  would  be  as  much 
concerned  with  the  legal  problems  of  a  Court  of  Arbitral  Justice  or  an 
International  Prize  Court  as  any  independent  state  would  be  a  difficult 
one  to  rebut,  being  both  new  as  an  attack  on  the  absolute  equality  theory 
and  entirely  logical  in  principle.  Here  is  not  the  place  to  go  farther 
into  this  important  question.  It  is  sufficient  to  state  what  is  evidently  a 
tendency  and  to  hint  that,  in  view  of  the  past,  the  admission  of  colonial 
diplomatic  del^ates,  probably  with  rank  as  ministers  plenipotentiary 
in  distinction  from  the  ambassadors  ad  hoc  of  the  mother  country,  is 
not  at  all  an  unlikely  development  of  the  future.  In  such  a  case,  grant- 
ing them  a  separate  vote  could  be  refused  only  with  the  greatest  prac- 
tical difficulty. 

The  subject  is  worthy  of  much  closer  study  and  keener  analysis  than 
the  writer's  ability  permits  him  to  give  it,  but  to  him  the  fact  seems 
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patent  that  the  necessity  for  representation  in  international  organiza- 
tions has  brought  forward  what  is  practically  a  new  voice  in  international 
relations,  the  nonnsovereign  territory.  And  this  fact,  applied  to  the 
practical  matter  of  juridic  equality,  seems  to  warrant  certain  conclusions 
which  are  likely  to  have  an  important  bearing  upon  the  development  of 
representation  in  conferences.  Descriptively  phrased  these  conclusions 
are: 

1.  Short  of  diplomatic  participation  and  so  long  as  it  is  definitely 
understood  that  the  basis  or  object  of  the  organization  is  administrative 
rather  than  diplomatic,  there  seems  to  be  no  inclination  to  exclude  non- 
sovereigns  from  international  organs.  The  test  in  this  connection  seems 
to  be  that  the  non-sovereign  shall  possess  a  distinct  administrative  de- 
partment properly  coining  within  the  scope  of  the  organ. 

2.  Self-governing  non-sovereigns,  which,  m  the  British  Empire,  have 
practically  assumed  independent  status  except  for  a  common  bond  of 
imperial  interest,  are  showing  a  disposition  to  participate  in  international 
organs  in  a  more  definite  manner  than  by  the  present  theoretical  repre- 
sentation through  the  diplomats  of  the  actual  sovereign.  For  the  pres- 
ent, this  tendency  is  satisfied  by  means  of  consultation  and  discussion 
of  policy  around  what  may  be  termed  the  family  table  of  the  sovereign. 
Self-governing  non-sovereigns,  however,  are  likely  to  have  interests 
very  diverse  from  the  sovereign,  and  it  is  a  grave  question  whether 
these  interests  can  be  successfully  espoused  through  the  envoys  of  the 
latter,  especially  when  the  actual  political  bond  in  all  other  respects  is  so 
tenuous.  The  problem  of  the  admission  of  self-governing  nonnsovereigns 
is  almost  sure  to  come  before  international  diplomatic  conferences 
in  the  future,  because  of  a  presumptive  desire  of  the  sovereign  to  exert 
A  voting  power  more  in  accordance  with  its  actual  importance  than  can 
be  granted  under  the  present  system,  and  also  to  avoid  the  unsatisfac- 
tory necessity  of  representing,  at  second  hand,  the  interests  of  consider- 
able territories  which  practically  control  their  own  affairs. 

Dents  P.  Mters. 


BOARD   OF   EDITORS   OF  THE   AMERICAN   JOURNAL 

OF  INTERNATIONAL  LAW 

Chandler  P.  Anderson,  New  York,  N.  Y. 

Charles  Noble  Gregory,  George  Washington  University. 

Amos  S.  Hershey,  Indiana  University. 

Charles  Cheney  Hyde,  Northwestern  University. 

George  W.  Kirchwey,  Columbia  University. 

Robert  Lansing,  Watertown,  N.  Y. 

John  Bassbtt  Moore,  Washington,  D.  C. 

George  G.  Wilson,  Harvard  University. 

Theodore  S.  Woolsey,  Yale  University. 

EdUar  in  Chief 

James  Brown  Scott,  Carnegie  Endowment  for  International  Peace, 

Washington,  D.  C. 

Business  Manager 
George  A.  Finch,  2  Jackson  Place,  Washington,  D.  C. 

EDITORIAL  COMMENT 

THE  EIGHTH  ANNUAL  MEETING  OF  THE  SOCIETY 

The  Eighth  Annual  Meeting  of  the  Society  will  be  held  this  year  as 
usual  during  the  last  week  of  April. 

The  Committee  on  the  Eighth  Annual  Meeting  has  decided  to  divide 
the  sessions  into  three  groups  for  the  separate  consideration  of  three 
different  subjects  which  the  Committee  has  deemed  it  advisable  that 
the  Society  should  consider. 

In  the  first  place,  the  prominence  given  by  recent  events  to  the  Mon- 
roe Doctrine  and  its  application,  led  the  Committee  to  decide  that  a 
thorough  discussion  of  the  Monroe  Doctrine  in  all  its  phases  by  com- 
petent and  impartial  speakers  would  be  a  useful  piece  of  work  for  the 
Society  to  undertake.    It  is  expected  that  the  subject  will  be  subdivided 
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into  topics  which  will  allow  separate  treatment  of  the  history  of  the 
inception  of  the  doctrine,  of  its  history  during  certain  periods  of  time, 
and  of  examples  of  its  practical  application.  It  is  also  expected  that 
other  topics  will  include  misconceptions  and  misappUcations  of  the 
doctrine,  and  the  attitude  of  other  governments  toward  it.  The  topics 
and  speakers  have  not  yet  been  arranged  by  the  Committee,  but  as 
soon  as  they  are  arranged  tentative  programs  will  be  sent  to  the  mem- 
bers of  the  Society. 

Secondly,  the  Committee  decided  to  accede  to  a  request  of  the  Car- 
negie Elndowment  for  International  Peace,  made  through  the  Director 
of  its  Division  of  International.  Law,  that  the  Society  place  upon  the 
program  of  its  Eighth  Annual  Meeting  the  subject  of  the  teaching  of 
international  law  in  American  institutions  of  learning.  It  appears  that 
the  Elndowment  is  working  upon  a  '^plan  for  the  propagation,  develop- 
ment, maintenance  and  increase  of  sound,  progressive  and  fruitful  ideas 
on  the  subject  of  arbitration  and  international  law  and  history  as  con- 
nected with  arbitration."  The  Elndowment  desires  the  Society  to  co- 
operate in  carrying  oiit  this  plan  by  placing  the  above  mentioned  sub- 
ject on  the  program  of  its  next  annual  meeting  and  inviting  the  teachers 
of  international  law  and  the  deans  of  all  law  schools  in  which  interna- 
tional law  is  not  now  taught  to  attend  the  meeting  and  participate  in 
the  discussions,  the  travelling  expenses  of  such  instructors  to  be  paid 
by  the  Endowment.  A  list  of  seven  specific  questions  which  the  con- 
ference of  teachers  will  be  asked  to  consider  is  included  in  the  communi- 
cation from  the  Elndowment.  These  questions  will  be  printed  in  the 
tentative  program.  The  Endowment  also  requested  permission  from 
the  Society  to  circulate  at  the  Endowment's  expense  among  the  educa- 
tional institutions  of  the  country  the  Proceedings  of  the  next  annual 
meeting  containing  the  discussions  and  conclusions  on  the  questions 
referred  to. 

The  third  subject  to  be  considered  at  the  meeting  will  be  the  report 
of  the  Committee  on  Codification,  which  the  Committee  on  the  Annual 
Meeting  understands  the  Committee  on  Codification  is  now  ready  to 
make. 

It  is  expected  that  this  program  will  make  it  necessary  to  add  a  day  to 
the  length  of  the  meeting,  so  that  instead  of  opening  on  Thursday  night 
as  heretofore,  the  meeting  will  b^ui  on  Wednesday  nighti  April  22nd, 
at  8  o'clock,  continue  throughout  Thursday,  Friday,  and  Saturday 
morning  and  end  with  a  banquet  on  Saturday  evening  April  25th. 
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The  three  evening  sessions  will  be  devoted  to  the  consideration  of 
the  Monroe  Doctrine,  the  morning  and  afternoon  sessions  of  Thursday 
and  Friday  will  be  taken  up  with  the  consideration  of  the  subject  of 
the  teaching  of  international  law  in  American  institutions  of  learning, 
and  the  session  of  Saturday  morning  will  be  devoted  to  the  report  of 
the  Committee  on  Codification  and  to  the  business  of  the  Society.  The 
meeting  will  be  held  this  year  at  the  New  Willard  Hotel. 

All  members  who  can  possibly  do  so  are  urged  to  attend  the  annual 
meeting.  The  subjects  should  interest  every  international  lawyer  and 
every  teacher  and  student  of  international  law.  They  will  be  presented 
by  men  of  authority  and  ability,  and  all  members  who  desire  to  discuss 
the  questions  will  be  at  liberty  to  do  so  after  the  formal  papers  are  read. 
The  printed  proceedings  for  this  year  should  form  one  of  the  most  valu- 
able publications  of  the  Society.  In  addition,  the  annual  banquet  is 
always  a  most  enjoyable  ending  to  the  meeting.  It  is  expected  that  the 
annual  banquet  will  be  up  to  the  high  standiu*d  already  set  for  the  ex- 
cellence and  prominence  of  the  speakers. 

BfR.  bacon's  mission  TO  LATIN  AMERICA 

Last  fall  the  Honorable  Robert  Bacon,  formerly  Secretary  of  State 
and  Ambassador  to  France,  undertook  a  journey  to  South  America 
on  a  mission  for  the  Carnegie  Endowment  for  International  Peace,  ''to 
secure  the  interest  and  sympathy  of  the  leaders  of  opinion  in  the  prin- 
cipal Latin  American  Republics,  in  the  various  enterprises  for  the  ad- 
vancement of  international  peace  which  the  Endowment  is  seeking  to 
promote;  and  by  means  of  personal  intercourse  and  explanation  to  bring 
about  practical  co5peration''  in  these  undertakings.  With  the  excep- 
tion of  Mr.  Root's  official  visit,  as  Secretary  of  State  in  1906,  no  journey 
by  a  citizen  of  the  United  States  has  done  quite  so  much  to  encourage 
and  stimulate  the  development  of  cordial  and  helpful  international  rela- 
tions between  the  republics  of  North  and  South  America,  as  this  memo- 
rable trip  of  Mr.  Bacon.  He  visited  Brazil,  Argentina,  Uruguay,  Chile 
and  Peru,  being  prevented  by  difficulties  in  arranging  steamship  and 
railroad  connections  from  visiting  the  other  countries  as  planned  in  his 
itinerary.  In  each  country  visited,  Mr.  Bacon  was  received  with  the 
utmost  cordiality  by  the  government,  and  officially  entertained.  The 
diplomatic  representatives  of  the  United  States  did  everything  in  their 
power  to  render  his  stay  in  the  capital  cities  effective  of  results;  and 
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prominent  citizens  representing  all  elements  of  the  business,  profes- 
sional and  social  life  vied  with  each  other  in  imparting  to  his  mission 
the  dignity  and  significance  which  its  importance  bespoke.  The  Uni- 
versity of  Santiago  gave  him  an  honorary  degree,  as  did  also  the  Uni- 
versity of  Lima;  and  various  scientific  and  l^al  societies  elected  him 
to  honorary  membership.  His  mission  was  everywhere  welcomed 
sympathetically  in  the  newspaper  press,  which  fully  reported  his  public 
addresses.  The  success  of  his  mission  was  greatly  promoted  by  his 
ability  to  address  his  audiences  in  the  Spanish,  Portuguese  and  French 
languages. 

Mr.  Bacon's  more  important  addresses  were  delivered  in  Rio  de 
Janeiro,  under  the  auspices  of  the  Brazilian  Academy,  the  Institute  of 
the  Order  of  Advocates,  and  also  at  the  American  Embassy;  in  Monte- 
video at  the  Ataneo,  under  the  auspices  of  the  University;  in  Buenos 
Aires,  before  the  Faculty  of  Law  of  the  University;  in  Santiago,  at  the 
University  of  Chile;  and  in  Lima,  at  the  University  of  San  Marcos  and 
before  the  Colegio  de  Abogados. 

In  each  of  these  addresses  and  in  his  numerous  conferences  with  the 
government  officials,  with  educators  and  distinguished  citizens,  Mr. 
Bacon  directed  attention  to  certain  of  the  specific  plans  of  the  Endow- 
ment, one  of  the  most  important  of  these  being  the  formation  of  na- 
tional societies  to  be  affiliated  with  the  American  Institute  of  Interna- 
tional Law.  In  each  country  visited,  committees  were  at  once  appointed 
to  organize  such  societies,  and  in  several  of  them  the  organization  has 
already  been  effected.  This  feature  of  Mr.  Bacon's  work  is  of  especial 
interest  to  the  readers  of  this  Journal;  and  we  may  safely  predict  that 
as  a  result  of  it  this  promising  institution  will  soon  become  an  actual 
reality,  establishing  a  new  point  of  contact  and  a  new  bond  of  sympathy 
between  the  jurists  and  the  statesmen  of  the  northern  and  southern 
hemispheres.  Both  political  circumstances  and  geographic  situation 
have  created  new  and  special  conditions,  making  possible  understand- 
ings which,  while  not  inconsistent  with  or  antagonistic  to  the  principles 
of  European  international  law,  permit  agreements  upon  matters  re- 
garding which  the  rest  of  the  world  cannot  yet  agree.  A  distinguished 
professor  of  law  at  Padua  stated  the  case  concisely  and  completely, 
when  he  said  that  ''the  probable  cooperation  of  two  autonomous  in- 
stitutes is  preferable  to  the  practically  impossible  collaboration  between 
dissimilar  elements  of  the  same  association.'' 

Mr.  Bacon  suggested  the  active  participation  of  the  several  govern- 
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ments  in  the  proposed  Academy  of  International  Law  at  The  Hague, 
and  we  may  anticipate  the  cordial  acceptance  by  each  of  the  formal 
invitation  to  this  end.  His  suggestion  that  the  Latin  American  states 
appoint  committees  for  the  consideration  of  contributions  to  the  pro- 
gram of  the  Third  Hague  Conference  and  the  intercommunication  of 
such  committees  among  all  the  American  countries,  excited  unusual 
interest,  especially  in  Brazil,  where  it  is  expected  that  steps  to  this  end 
will  be  taken  at  once.  He  was  also  most  fortunate  in  his  appeal  for  the 
organization  of  national  branches  of  the  Society  for  International  Con- 
ciliation, to  be  aflUiated  with  those  in  Paris  and  New  York.  In  four  of 
the  countries  visited  competent  and  energetic  organizing  secretaries 
have  already  been  appointed  and  are  at  work.  While  the  South  Amer- 
icans have  not  taken  kindly  to  peace  societies,  of  the  ordinary  pacifist 
kind|  they  quickly  respond  to  the  principle  upon  which  the  Conciliation 
was  foimded,  which  looks  to  the  friendly  adjustment  of  international 
quarrels  through  arbitration  and  other  similar  methods. 

Mr.  Bacon  discussed  fully  the  plans  of  the  Endowment  for  the  ex- 
change of  visits  of  representative  men  between  the  two  continents,  and 
also  the  proposed  exchange  of  professors  and  students.  Each  of  these 
projects  met  with  sympathetic  response,  and  Mr.  Bacon  reports  that 
the  time  is  already  ripe  for  the  inaugiu-ation  of  the  exchange  of  pro- 
fessors. One  difficulty  presents  itself  in  the  limited  number  of  Latin 
Americans  who  have  a  speaking  knowledge  of  English,  and  on  the  other 
hand  the  equally  limited  number  of  North  Americans  who  are  familiar 
with  Spanish.  This  difficulty  in  the  way  of  closer  intercourse  between 
the  two  continents  we  are  at  length  beginning  to  realize;  it  is  a  great 
mission  of  our  higher  educational  institutions  to  gradually  over- 
come it. 

It  thus  appears  that  Mr.  Bacon's  mission  to  South  America  was 
most  successful,  in  the  sense  that  it  is  to  bear  immediate  fruit.  It  was 
apparent  to  his  hosts  that  he  came  with  no  selfish  purposes, — ^not  to 
seek  concessions,  not  to  solicit  business  advantages,  but  upon  an  errand 
purely  altruistic  in  the  highest  significance  of  the  word.  He  carried  a 
message  of  friendship  and  cooperation  in  a  work  which  is  not  for  the 
benefit  of  one  country,  but  of  all  the  Americas  and  all  the  world.  He 
sowed  the  seeds  of  a  new  and  finer  international  relationship,  and  the 
results  of  his  trip  can  hardly  fail  to  be  the  establishment  of  intellectual 
currents  of  sympathy,  leading  to  a  higher  and  nobler  civilization. 
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PEACE  THROUQH  THE  DEVELOPMENT  OF  INTERNATIONAL  LAW 

In  opening  the  Twentieth  World  Peace  Conference  at  The  Hague  on 
August  20|  1913,  the  eminent  Dutch  professor  and  publicist.  Dr.  de 
Louter,  delivered  a  remarkable  address,  in  which  he  criticized  the  at- 
tempt of  many  peace-loving  people  to  bring  about  peace  by  revolution 
instead  of  by  the  slow,  inconspicuous,  but  sure  method  of  the  evolution 
of  law. 

''Neither  the  abrogation  of  war,"  he  said,  ''by  official  decree,  nor  the 
establishment  of  a  supranational  state,  nor  a  change  in  government  or 
in  any  social  organization,  can  smooth  the  path  to  peace  and  put  an  end 
to  the  fighting  instinct.  There  is  but  one  way  to  accomplish  this;  it  may 
be  troublous,  but  it  is  sure;  it  is  the  way  of  right;  not  of  a  theoretical 
and  imaginary  right,  but  positive  and  real.  A  peace  which  does  not 
spring  from  that  which  is  right,  which  does  not  have  right  as  its  bass 
and  guarantee,  is  worthless;  it  is  worthy  neither  of  your  sympathies  nor 
your  ^orts.  It  rests  on  a  fragile  and  unstable  basis;  it  depends  on  pre- 
carious eventualities,  and  is  threatened  with  destruction  at  any  mom^it. 
It  sacrifices  matters  of  primary  importance  to  conditions  of  only  second- 
ary importance,  whose  moral  value  is  of  no  account  except  as  it  is  the 
fruition  of  the  reign  of  right. 

"There  are  those,  however,  who  will  ask  '  what  is  that  right  whose 
praises  you  sing,'  and  declare  that  'those  who  favor  a  World  State  are 
aiming  at  that  very  result.'  In  my  opinion,  ladies  and  gentlemen,  right 
is  first  of  all  identical  with  the  respect  due  to  the  existence  of  the  present 
nations,  with  the  conviction  that  they  are  living  organisms,  the  fruits 
of  nature  and  history;  and  in  the  second  place,  right  means  the  unre- 
served recognition  of  the  international  bonds  into  which  these  nations 
enter  in  full  liberty.  Scarcely  felt  in  the  banning,  these  relations  in- 
crease constantly  and  assume  different  aspects.  Just  now  they  have 
reached  a  range  and  importance  that  are  really  wonderful.  The  future 
is  full  of  promise.  But, — and  this  is  their  important  feature, — all  these 
relations  have  their  origin  in  the  free  action  of  independent  states.  The 
scrupulous  respect  for  the  juridical  equality  of  the  states  is  the  starting 
point  of  any  structure  aiming  at  right  between  the  nations.  No  d^)art- 
ure  from  this  principle  can  be  admitted;  neither  the  hegemony  of  one 
or  of  several  states,  nor  the  absolute  submission  to  any  authority  what- 
ever. When  we  do  away  with  the  equality  or  the  sovereignty  of  the 
states,  we  strike  at  the  very  vitals  of  international  law.    Right  is  but  a 
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phrase,  and  peace  a  chimera,  if  these  fundamental  rights  are  not  con- 
sidered inviolable. 

''In  consequence,  international  law  can  only  be  developed  through 
the  rational  and  voluntary  action  of  independent  states.  These  states 
alone  establish  right  by  means  of  collective  conventions,  which  enforce 
this  right  through  common  agencies  and  protect  it  by  means  of  arbitral 
and  judicial  institutions  of  an  international  character.  International 
cooperation  has  established  admirable  institutions,  such  as  treaties, 
which,  by  their  tenor  and  importance,  have  suggested  the  idea  of  laws, 
and  have  been  called  treaties  that  engender  international  law,  and 
sometimes  are  referred  to  by  the  misnomer  treaty  laws;  international 
bureaus,  dealing  with  administrative  duties  reaching  beyond  the  na- 
tional frontiers  and  spreading  the  benefits  of  civilization  over  areas 
including  several  states;  arbitration  and  judicial  courts  that  have  already 
imraveled  many  complications  and  settled  many  dangerous  disputes. 

"This  structure,  which  rests  on  deep-laid  foundations  and  is  being 
added  to  constantly,  has  made  enormous  progress.  Yet  it  is  purely 
voluntary  and  will  not  brook  constraint.  Being  of  an  ethical  origin  it 
proceeds  step  by  step,  and  continuing  its  salutary  course,  it  will  of  neces- 
sity instill  principles  of  morality  and  justice  into  the  minds  and  into  the 
hearts  of  the  peoples  and  their  leaders.  Ladies  and  gentlemen,  it  is  for 
you  and  our  congresses,  representing  the  cause  of  pacifism,  to  accelerate 
this  process  of  infiltration  into  public  opinion.  It  will  be  the  office  of 
the  states  themselves  to  glean  the  fruits  of  your  efforts  and  to  convert 
them  into  juridical  relations  and  lostitutions. 

"This  marvelous  evolution  is  taking  place  under  our  very  eyes;  it 
outlives  temporary  disappointments  and  controls  troublesome  incidents; 
it  invades  more  and  more  the  delicate  domain  of  politics;  it  represents 
the  sympathies  of  the  peoples  and  the  requirements  of  real  life.  Such 
is  the  true  and  salutaiy  internationalism,  the  result  of  recent  progress, 
the  hope  of  the  future  and  the  precursor  of  the  fraternity  of  nations. 
Satisfied  to  be  the  modest  collaborators  in  this  mission  of  organic  process, 
let  us  move  onward  and  never  retrace  a  single  step;  but  let  us  also  be 
patient  and  avoid  precipitate  action  which  builds  castles  in  the  air! '' 

In  the  course  of  his  address  he  adverted  to  three  movements  full  of 
hope  and  promise,  and  it  is  pleasing  to  the  American  reader  to  note  that 
the  three  are  of  American  origin  and  that  the  distinguished  European 
pubUcist  looks  to  the  western  world  for  leadership  in  the  cause  of  inter- 
national peace. 
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"Let  US  look  westward,"  he  says,  "to  the  hemisphere  which,  in  the 
eyes  of  old  Europe,  seems  the  appointed  heir  to  all  the  blessings  of  the 
promised  land  of  ages  ago.  There,  international  wars  have  about  dis- 
appeared; the  antagonism  of  nationalities  which,  for  a  long  time,  sepa- 
rated Central  and  South  America  from  the  great  Anglo-Saxon  RepubUc 
in  the  north,  is  gradually  dying  out  because  of  the  birth  of  an  ever- 
increasing  sentiment  of  a  continental  unity  of  interests  which  makes 
closer  union  possible  and  creates  superb  institutions.  Allow  me  to  cite 
three  great  examples  of  this  movement. 

''In  the  first  place,  young  America  has  shouldered  the  stupendous 
task  of  codifying  international  law.  Whilst,  for  more  than  a  century, 
both  in  Europe  and  elsewhere,  this  codification  fired  the  ambition  of  a 
handful  of  scholars  not  afraid  to  compile  codes  of  customary  laws,  whose 
gaps  they  bridged  with  their  individual  notions  of  a  theoretical  law, 
Americans  have  realized  that  such  a  method  can  only  beget  doubtful 
results,  and  reached  the  conclusion  that  the  only  way  in  which  to  codify 
sets  of  laws  is  to  seek  the  cooperation  of  the  real  l^islators,  that  is,  the 
states  represented  by  their  delegates.  At  the  Second  Pan  American 
Conference,  which  met  at  Mexico  City  in  1901,  Brazilian  initiative  led 
to  a  resolution  which  became  the  basis  of  a  definitive  treaty,  by  which 
the  Secretary  of  State  of  the  United  States  and  the  Ministers  of  the 
American  Republics  accredited  to  Washington  were  requested  to  ap- 
point a  committee  of  from  five  to  seven  jurisconsults  for  the  elaboration 
of  two  codes  of  international  law,  one  of  private  law,  the  other  of  public 
law,  which  were  thenceforth  to  govern  the  relations  between  the  Amer- 
ican nations. 

"The  Third  Pan  American  Conference,  held  at  Rio  de  Janeiro  in  1906, 
modified  this  project  by  substituting,  in  the  place  of  the  committee 
formed  of  a  few  jurisconsults  accredited  to  Washington,  an  assembly  of 
jurisconsults,  delegated  one  each  by  all  the  American  countries.  It  is 
this  slightly  enlarged  assembly,  representing,  with  but  few  exceptions, 
all  the  American  countries,  which  met  at  Rio  de  Janeiro,  June  26,  1912, 
and  after  continuous  labors  extending  over  nearly  three  weeks,  suc- 
ceeded in  determining  the  bases  for  a  veritable  codification  which  is  to 
present  in  the  form  of  independent  conventions,  interconnected  with 
some  unity,  not  the  more  or  less  ingenious  philosophic  or  moral  notions 
of  irresponsible  publicists,  but  the  rules  of  conduct  corresponding  to 
reality — ^that  is,  to  the  international  life  of  the  American  nations.  To 
accomplish  this  task,  a  careful  study  of  the  needs  and  real  aspirations 
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of  these  nations  will  precede  the  actual  undertaking  of  the  gi^at 
work. 

''It  is  impossible  to  exaggerate  the  importance  of  such  an  enterprise. 
We  cannot  fail  to  realize  the  difference  between  individual  and  arbitrary 
efforts  at  codification  and  the  admirable  accord  existing  between  repre- 
sentative men  of  an  entire  continent,  cooperating  with  one  another  for 
ibe  realization  of  a  glorious  and  truly  constructive  work.  The  prepara- 
tions that  have  been  made  for  this  work,  the  discussions  that  have  taken 
place  and  the  resolutions  that  have  been  adopted,  in  short,  the  entire 
process  strictly  carried  out,  are  the  irrefragable  proof  of  a  determined 
resolution  and  of  high  and  boundless  aspirations.  Latin  America  which, 
through  the  talent  and  eloquence  of  its  delegates,  somewhat  surprised 
European  diplomacy  at  the  time  of  the  Second  Peace  Conference,  has 
displayed  since  then  an  activity  and  fecundity  both  humiliating  and 
encouraging  to  their  predecessors.  Those  whose  efforts  are  devoted  to 
the  establishment  of  an  era  of  peace  founded  upon  right  cannot  but  ex- 
press their  hearty  approval  of  the  vigorous  workmen  beyond  the  sea, 
busy  in  laying  the  solid  foundations  for  an  edifice  of  law,  instead  of 
indulging  in  the  ephemeral  fantasy  of  well  meant  and  unproductive 
intentions. 

"The  second  illustration  is  furnished  by  an  essentially  scientific  In- 
stitute, whose  moral  influence  and  effect  are  not  less  important.  The 
gradual  coining  together  of  North  and  South  America  has  called  into 
existence  a  new  agency  of  progress.  The  projects  for  a  Pan  American 
Union  which  have  been  discussed  for  a  long  time,  but  never  practically 
realized,  have  at  last  led  to  a  definite  result  within  the  peaceful  field  of 
scholarly  pursuits,  thanks  to  the  talent  and  perseverance  of  two  illus- 
trious men  from  the  two  halves  of  the  hemisphere.  In  the  course  of 
the  past  year  Dr.  James  Brown  Scott,  the  distinguished  jurisconsult 
of  the  United  States,  and  Mr.  Alejandro  Alvarez,  formerly  a  professor 
and  at  present  counselor  to  the  Chilean  Ministry  of  Foreign  Affairs,  who, 
in  June,  1912,  had  brought  to  bear  a  salutary  influence  at  Rio  upon  the 
plan  of  codification,  have,  after  a  personal  meeting  at  Washington, 
founded  in  the  latter  place  in  October,  1912,  *The  American  Institute  of 
International  Law.'  This  Institute  has  for  its  object:  first,  to  contribute 
to  the  development  of  international  law;  second,  to  crystallize  the  com- 
mon sentiment  for  international  justice;  third,  to  promote  pacific  settle- 
ment of  all  international  disputes  arising  between  the  American  coun- 
tries.   This  luminous  plan  was  bom  of  the  conviction  that  it  is  better 
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to  foster  ideas  of  right  and  justice  through  slow  but  constant  infusion 
into  the  minds  and  hearts  of  the  peoples,  than  through  diplomatic  ne- 
gotiations not  based  upon  a  general,  popular  feeling. 

''When  it  is  understood  that  the  pacifist  movement  is  more  general 
in  America  than  in  any  other  country,  and  rests  either  on  a  religious  basis 
or  upon  a  community  of  interests  and  of  tendencies  worthy  of  envy, 
we  can  best  appreciate  this  new  evidence  of  vigorous  progress  which  has 
come  to  us  from  the  other  side  of  the  ocean;  it  puts  new  life  into  our 
hopes  and  gives  fresh  impetus  to  our  efforts. 

"  I  take  my  third  illustration  from  the  generosity  and  foresight  of  a 
private  individual.  You  know  that  a  citizen  of  the  great  Anglo-Saxon 
RepubUc  has  made  over  a  part  of  his  wealth  to  the  promotion  of  inter- 
national peace.  He  has  established  an  'Endowment  for  International 
Peace,'  and  found  men  competent  to  carry  out  his  generous  projects. 
These  men  had  but  just  entered  into  their  functions,  when  they  displayed 
an  astonishing  activity.  The  income  of  the  millons  which  they  have 
agreed  to  administer  has  been  directed  to  various  agencies  for  the  pro- 
motion of  the  intellectual  and  moral  cause  of  pacifism.  A  world  Ubrary 
has  been  established;  a  collection  of  all  the  arbitral  awards  is  in  prep- 
aration; another  collection,  including  all  arbitration  treaties  from  the 
remotest  times  to  the  present  day,  has  been  planned,  and  the  creation 
of  an  Academy  of  International  Law  is  under  consideration;  subventions 
have  been  granted  to  periodical  publications  in  various  countries  and 
published  in  different  languages,  which  make  it  their  object  to  study 
international  law  but  whose  pecuniary  status  does  not  allow  the  editors 
to  pay  honoraria  securing  them  contributions  of  the  highest  order,  or 
whose  income  is  not  quite  sufficient  to  meet  present  expenses.  The 
Trustees  of  the  Endowment  have  gone  farther  yet.  They  have  entered 
into  close  relation  with  the  Institute  of  International  Law,  which  is  to 
be  its  adviser  in  scientific  questions,  and  which  has  accepted  a  moderate 
subsidy  to  meet  the  traveling  expenses  of  the  members  who  desire  to  be 
present  at  the  sessions  of  the  Institute,  occurring  in  the  various  capitals 
of  Europe,  but  who  feel  that  they  cannot  incur  the  lai^  expenses  of 
sojourn  abroad.  Thus  the  treasures  reaped  from  industry  and  commerce 
have  been  placed  at  the  service,  not  of  war,  but  of  peace." 

It  is  not  for  us  of  the  western  world  to  question  whether  the  European 
publicist  speaks  the  language  of  sober  truth  or  of  pardonable  exaggera- 
tion. The  fact  that  such  a  man  as  Professor  de  Louter  beUeves  what  he 
says,  and  others  share  his  belief,  should  encourage  us  to  persevere  and 
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to  deserve  the  praise  which  he  so  generously  lavishes  upon  us.  To  be 
thou^t  worthy  is  an  incentive  to  worthy  actions,  and  who  knows  but 
crediting  us  with  leadership  may  make  us  more  worthy  of  leadership. 

AMERICAN  irSlTY 

In  the  Figaro  for  October  24,  1913,  the  distinguished  statesman, 
dipk>matist  and  historian,  Monsieur  Gabriel  Hanotaux,  Member  of 
the  French  Academy,  took  advantage  of  Mr.  Robert  Bacon's  visit  to 
Soutii  America  to  express  himself  at  length  on  the  subject  of  American 
unity.  The  article  is  so  interesting,  so  timely  and  so  suggestive  that  the 
JouBNAL  has  translated  it  from  the  French  and  prints  it  in  full,  with- 
out marring  its  symmetry  and  beauty  by  a  word  of  comment  or  feeble 
praise: 

Bdiold  the  Btructure  conceived  by  Ferdinand  de  LeasepsI  it  is  a  reality.  The 
Ftoama  Canal  has  wedded  the  waters  of  the  Atlantic  and  Pacific  oceans.  The  event 
marks  the  greatest  geogra|ihic  transformation  that  could  be  accomplished  on  the 
suifaoe  of  the  globe.  We  have  been  its  witnesses;  yet  we  can  have  no  adequate  idea 
of  its  greatness,  and  give  but  little  thought  to  the  consequences  that  are  likely  to 
follow. 

This  is  generally  true  of  all  great  human  affairs;  the  living  witnesses  take  only  a 
piMMmg  interest  in  matters  at  which  posterity  will  gaze  in  wonder.  It  is  this  that 
makes  the  writing  of  history  difficult;  the  present  does  not  grasp  the  exact  propor- 
tions of  things  extending  into  the  future;  by  a  singular  slip  of  memory,  the 
present,  if  I  may  venture  to  say  so,  is  oblivious  of  the  future;  and  from  the  mass  of 
rubbish  recorded  on  its  pages,  the  historian  finds  it  difficult  to  sift  the  facts  worthy 
to  be  remembered. 

We  have  even  now  reason  to  believe  that,  paradoxical  though  it  may  seem,  the 
main  result  of  the  stupendous  work — the  great  divide  made  in  the  American  hemi- 
sphere— will  be  to  strengthen  its  unity.  The  fact  is  that  the  two  shores,  the  Atlantic 
and  the  Pacific,  were  separated  by  a  huge  mass  of  earth  stretching  across  that  part 
of  our  planet.  A  gate  has  been  cut  through  it,  and  the  opposite  shores  are  brought 
nearer  to  each  other;  in  their  future  relations  they  form,  as  it  were,  the  four  arms  of 
an  X,  connected  by  the  point  of  intersection.  Communications  of  every  kind  are 
going  to  be  doubled  or  quadrupled;  in  consequence,  a  remarkable  growth  of  unity 
will  take  place;  America  is  somehow  going  to  become  twice  or  four  times  more  Amer- 
ican than  in  the  past. 

This  is  evidently  one  of  the  ideas  that  keeps  the  transatlantic  master-minds  con- 
stantly occupied;  they  have  a  subconscious  prescience  of  great  changes  that  are  to 
take  place;  as  thinkers  and  men  of  action  always  ''at  the  fore,"  they  bend  their  ener- 
gies to  finding  out  how  best  to  steer  the  course  of  these  impending  changes.  Are  we 
to  remain  in  ignorance  of  these  powerful  agencies — ^like  so  many  bridges,  figura- 
tively speaking — ^which  they  are  endeavoring  to  throw  across  the  gulf  separating 
the  present  from  the  future? 
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It  will  perhaps  be  opportune  at  this  time  to  inquire  if  there  is  one  American  people? 
if  there  is  one  American  mind?  And  by  this  we  do  not  of  course  mean  one  North 
American  people,  or  one  North  American  mind,  but  one  homogeneous  people,  scat- 
tered over  the  entire  continent,  and  animated  by  one  standard  of  mind,  the  American 
mind.  In  short,  will  the  course  of  future  American  affairs  tend  toward  Pan  Amer- 
icanism? We  can  readily  see  that  the  answer  to  this  question  is  of  vital  importance 
to  America  itself;  in  another  part  of  this  article  I  shall  show  in  what  way  it  is  of  in- 
terest to  Europe,  and  especially  to  France. 

There  undoubtedly  exist  peculiar  analogies  and  close  resemblances  between  the 
various  American  peoples,  even  between  the  descendants  of  different  races,  reared 
under  different  social  systems  and  speaking  different  languages.  Whether  North 
Americans  or  South  Americans,  whether  Anglo-Saxon  Americans  or  Latin  Americans, 
it  is  a  fact  that  in  the  one  and  in  the  other  of  the  Americas,  civilization  is  not  an  old 
civilization  slowly  evolved  on  the  native  soil;  it  is  a  recent  civihzation,  transplanted 
ready-made  from  the  old  world;  in  both  Americas  the  autochthonous  races  are  being 
swept  away  by  the  ever  rising  tide  of  an  emigration  to  which  all  European  peoples 
contribute:  America  is  the  in  globo  legatee  of  all  European  nations.  In  consequence, 
and  ever  since  the  proclamation  of  their  independence,  all  American  populations 
have  recognized  but  one  system  of  government,  that  of  democracy;  and  living  under 
republican  institutions,  they  have  in  most  cases  organized  or  are  tending  to  organize 
themselves  into  confederations  of  states.  These  are  striking  characteristics  and 
remarkable  analogies  in  the  progress  of  intellectual  evolution,  bringing  these  peoples 
into  close  pohtical  kinship,  and  distinguishing  them,  at  all  events,  from  the  European 
peoples.  On  the  basis  of  these  similarities  and  the  latent  processes  of  unification, 
some  American  theorists  justify  the  Monroe  doctrine;  while  others,  with  greater 
moderation,  evidencing  a  less  exclusive  European  tendency,  are  endeavoring  to 
<Teate  the  agencies  that  are  to  assist  the  nascent  American  unity  to  reach  its  maturity; 
they  are  engaged  in  establishing  an  Academy,  a  sort  of  Institute  of  the  American 
mind.  Inasmuch,  however,  as  the  intellectual  current  on  the  new  continent  runs 
pre&ninently  along  juridical  lines,  this  Academy  is  to  devote  itself  to  the  study  of 
international  law,  and  in  its  first  stages  to  deal  primarily  with  Pan  American  prob- 
lems. Men  like  Mr.  Elihu  Root,  Mr.  James  Brown  Scott  and  Mr.  Alejandro  Alvarez, 
hailing  from  different  American  nations,  have  combined  to  promote  this  work;  and 
it  will  be  remembered  that  but  recently  to  Mr.  Robert  Bacon  has  been  entrusted  the 
high  mission  to  visit  South  America  in  order  to  lay  the  foundations  of  the  new  in- 
stitution. 

It  is  quite  evident,  as  Mr.  Rodriguez  Larreta  so  justly  stated,  that  in  its  essence, 
law  is  one  and  universal;  among  civilized  nations  there  is  only  one  international  law; 
but  international  law  has  not  nearly  passed  through  all  the  various  necessary  stages 
to  enable  it  to  leave  the  field  of  theory  and  enter  that  of  practice.  The  founders  of 
the  American  International  Institute,  are  looking  for  practical  results.  On  a  basis 
of  absolute  equality,  they  have  invited  all  the  Repubhcs  to  cooperate  in  the  study  of 
problems  and  in  the  codification  of  regulations  of  particular  interest  and  importance 
to  America.  In  this  way,  and  beyond  the  Atlantic,  the  Institute  of  International 
Law,  founded  by  Rolin-Jaequem3ms,  will  find,  not  a  competitor,  but  a  force  con- 
tributing to  the  development  of  international  law,  with  the  additional  result,  that 
juridical  unity  will  lead  to  a  still  higher  conception,  that  of  a  great,  futiu^  Unity. 
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It  is  needless  to  remark  that  the  nations  of  Europe  in  general,  and  France  in  par- 
ticular, should  take  a  deep  interest  in  these  projects.  France,  especially,  must  not 
remain  in  ignorance  of  eSorU  toward  unity  exerted  in  any  part  of  the  world.  France 
has  at  all  times  been  a  leader  in  the  movement  for  unity;  eminently  centralizing  in 
her  tendencies,  France  is  deeply  interested  in  following  movements  of  this  nature 
taking  place  elsewhere.  But  there  are  still  more  immediate  and  real  considerations; 
all  efforts  making  fai  the  intellectual  unity  of  America  must,  in  a  measure,  follow  a 
course  influenced  by  French  thought. 

This  was  explained  to  me  recently  by  the  distinguished  Chilean,  Mr.  Alvarez, 
one  of  the  founders  of  the  Academy,  who  said:  "All  matters  of  common  interest  to 
the  American  continoit,  and  not  of  special  interest  to  this  or  to  that  country,  must 
be  reduced  to  terms  of  the  French  language,  of  the  French  intellect  and  French  books. 
When  we  see  a  group  of  people  composed  of  Chileans  or  Argentines  speaking  the  Span- 
ish language,  and  still  influenced  by  intellectual  currents  from  Spain,  of  Brazilians 
speaking  Portuguese,  and  subject  to  intellectual  ciurents  from  Portugal,  and  of 
North  Amoicans  speaking  English,  and  still  influenced  by  English  thought,  and 
we  should  try  to  find  out  what  it  is  that  enables  them  to  maintain  a  certain  unity  of 
views  and  tendencies,  we  are  forced  to  acknowledge  that  French  ideas,  French  things 
.and  French  books  create  that  common  basis.  This  is  to  some  extent  shown  by  the 
fact  that  in  South  America  at  the  present  time,  seventy-five  per  cent  of  all  foreign 
books  are  French.  There  is  in  consequence  no  better  way  for  France  to  exert  her 
influence  upon  the  North  American  mind  than  by  availing  herself  of  this  South 
American  medium;  it  is  quite  evident,  also,  that  if  Americans  wish  to  understand 
each  other  perfectly,  the  best  way  for  them  to  do  so,  will  be  to  welcome  the  intel- 
lectual influence  of  France.  On  the  eve  of  his  departure  to  fulfill  his  mission  in  South 
America,  Mr.  Robert  Bacon  himself  stated  that  before  the  North  American  thought 
receives  its  exequatiu*  in  South  America,  it  must  first  have  passed  through  the  cru- 
cible of  Paris. 

The  first  effect  of  this  movement  for  unification  which  is  so  peculiarly  French  has 
been  the  choice  of  the  language  which  is  to  do  service  as  interpreter  of  the  institu- 
tion; the  French  language  has  been  chosen  for  the  reason  that  in  America  there  is 
no  other  universal  language.  North  Americans  do  not  understand  Spanish  and 
Portuguese;  South  Americans  but  rarely  understand  English.  And  so,  after  a  dis- 
cussion which  had  developed  much  opposition,  it  was  decided,  in  order  to  obviate 
utter  cacophony,  to  write  and  print  all  books  and  publications  of  the  Institute  in  the 
French  language.  And,  as  an  almost  necessary  climax,  the  headquarters  of  the  bu- 
reau are  located  in  Paris. 

Not  by  our  own  action,  but  by  the  force  of  circumstances,  Paris  has  once  more 
been  recognized  as  the  center  of  intellectual  radiation.  Does  not  ever>'  one  of  us 
realize  that  it  is  to  our  interest,  if  the  mold  of  this  Pan  American  unity,  which  some 
4ay  is  destined  to  reach  enormous  significance,  even  though  it  be  not  French  all 
through,  will  nevertheless  show  the  earmarks  of  French  workmanship  and  French 
genius? 

In  the  many  transformations  taking  place  on  the  face  of  the  globe,  wc  should  re- 
member that  when  a  nation  is  thrown  on  its  own  forces  and  resources,  it  counts  for 
little;  but  we  know  also  the  power  and  development  accruing  to  the  nation  that 
knows,  at  the  opportune  moment,  how  to  bring  to  bear  its  action  and  influence  upon 
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those  creations  of  lofty  purpose  built  within  the  reabn  of  the  intellect,  defying  the 
viciasitudes  of  time  and  the  onslaughts  of  the  elements. 

NOTE  TO  THE   MACLEOD   CASE  ^ 

[Printed  in  Judicial  Decisions,  this  Journal,  p.  158] 

As  to  third  parties,  or  as  to  individual  rights,  the  title  to  the  Island  of 
Cebu  did  not  vest  in  the  United  States  until  the  exchange  of  ratifica- 
tions  by  the  signatory  parties  April  11,  1899.  Haver  v.  Yaker,  9  Wall.,. 
32;  Dooley  v.  United  States,  182  U.  S.,  222-230.  It  foUows  that  all 
rights  to  do  business  in  the  port  of  Cebu  remained  intact  until  its  occu* 
pancy  and  possession  by  the  United  States,  February  22,  1899,  which 
rights  necessarily  included  the  right  to  import  and  sell  rice,  for  rice  is 
not  contraband  of  war,  it  being  classed  as  food  or  provision.  Wheaton's 
Int.  Law  (3rd  ed.),  pp.  640-642,  664;  7  Moore's  Dig.  Int.  Law,  pp.  675- 
692;  Hall's  Int.  Law  (4th  ed.),  pp.  687,  689. 

The  Court  of  Claims  found  in  the  principal  case  (45  C.  Cls.,  339)  that 
the  Spanish  flag  was  hauled  down  and  the  Spanish  forces,  civil  and  mili- 
tary, evacuated  the  Island  of  Cebu  December  25,  1898,  and  two  days 
later  the  so-called  republic,  of  which  Aguinaldo  was  the  head,  took  pos- 
session of  the  island  and  proceeded  to  administer  its  public  affairs,  main- 
tain a  government  at  Cebu,  and  collect  customs  until  the  22nd  of  Feb- 
ruary following,  when  possession  was  surrendered  to  the  United  States. 
At  no  time  prior  to  February  22,  had  an  oflicer  of  the  United  States, 
either  civil  or  military,  or  any  armed  force  of  the  United  States  been  in 
the  Island  of  Cebu,  nor  had  the  United  States  been  in  possession  or 
occupation  of  the  port  of  Cebu  or  any  part  of  the  island.    (Ibid.,  344.) 

In  that  condition  of  things,  the  payment  of  duties  to  the  de  facto  gov- 
ernment then  in  possession  of  the  port  of  Cebu  was  lawful  and  within 
the  doctrine  that  has  been  applied  and  enforced  more  than  once  by  the 
United  States  in  its  dealings  with  other  nations.  The  executive  order 
of  July  12,  1898,  contained  an  expression  of  principle  universally  recog- 
nized in  international  law.  ''Rights  which  are  founded  upon  mere  force 
reach  their  natural  limit  at  the  point  where  the  force  ceases  to  be  effi- 
cient." Hall's  Int.  Law  (5th  ed.),  p.  448.  The  executive  order  did  not 
extend  to  or  apply  to  ports  or  places  not  actually  occupied  or  possessed 
by  the  United  States.    The  principal  case  puts  this  proposition  beyond 

^  Prepared  by  Mr.  L.  T.  Michener,  of  the  Washington  Bar,  of  counsel  in  the  case. 
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question.  To  make  assurance  doubly  sure,  the  Secretary  of  War,  in 
promulgating  that  executive  order,  made  this  one: ''  Upon  the  occupation 
of  any  ports  or  places  in  the  Philippine  Islands  by  the  forces  of  the 
United  States,  the  foregoing  order  shall  be  proclaimed  and  enforced/' 
(45  C.  Cls.,  343.)  The  act  of  the  Secretary  was  the  act  of  the  President. 
Evidently,  it  was  the  purpose  of  the  President  to  have  the  order  promul- 
gated and  enforced  in  the  ports  and  places  in  the  Philippines  when  and 
S8  occupied  or  possessed  by  the  forces  of  the  United  States.  The  lan- 
guage is  not  susceptible  of  any  other  construction.  That  course  was 
not  only  the  usual  one  in  emergencies  of  the  kind  the  world  over,  but 
it  was  the  reasonable  course  when  we  consider  that  our  government 
was  engaged  in  taking  possession  of  ports  and  places  in  a  distant  part 
of  the  world,  inhabited  by  a  strange  mixtiu«  of  people,  many  of  them 
owing  fealty  to  other  nations.  To  such  people  public  proclamation  would 
be  of  great  force  and  effect,  and  it  was  apparent,  therefore,  that  it  should 
be  made  before  obedience  ought  to  be  required. 

A  parallel  in  principle  is  found  in  a  "notified  blockade,"  which  is  a 
notification  accompanied  by  the  fact  of  blockade.  Wharton's  Int.  Law 
(3rd  ed.),  secs;  511,  519;  Hall's  Int.  Law  (4th  ed.),  sees.  257,  258. 

This  now  well  established  doctrine  of  occupation  and  possession  was 
clearly  recognized  and  enforced  during  our  Civil  War  as  occasion  of- 
tered.  The  Act  of  July  13,  1861  (12  Stat.  255,  sec.  5),  authorized  the 
President  to  declare  the  inhabitants  of  a  State,  or  any  section  or  part 
thereof,  where  the  insurrection  existed,  to  be  in  a  state  of  insurrection 
against  the  United  States,  and  thereupon  all  commercial  intercourse 
by  and  with  its  citizens  should  cease  and  be  unlawful  so  long  as  hos- 
tilities existed.  President  Lincohi,  August  16,  1862  (12  Stat.  1262),  is- 
sued a  proclamation  on  the  subject,  but  excepted  therefrom  the  in- 
habitants of  such  States  "as  may  maintain  a  legal  adhesion  to  the  Union 
and  to  the  Constitution,  or  may  be  from  time  to  time  occupied  and  con- 
trolled by  forces  of  the  United  States  engaged  in  the  disi)ersion  of  the 
said  insurgents."  The  statute  and  the  excepting  clause  of  the  proclama- 
tion were  considered  by  the  Supreme  Court  in  The  Venice^  2  Wall.,  259, 
265,  270,  and  the  court  said  that  "Military  occupation  and  control, 
to  work  this  exception,  must  be  actual;  that  is  to  say,  not  illusory,  not 
imperfect,  not  transient;  but  substantial,  complete,  and  permanent. '' 
That  case  was  approved  in  The  Reform,  3  Wall.,  617,  632;  The  Grcpe- 
shd,  9  Wall.,  129,  131;  Levy  v.  Stewart,  11  Wall,  244,  253. 

The  Ratification  Act  of  June  30,  1906,  should  not  be  so  construed  as 
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to  violate  the  law  of  nations,  if  any  other  possible  construction  remains. 
International  law  is  a  part  of  our  law,  and  must  be  ascertained  and  ad- 
ministered  by  the  courts  of  justice  as  often  as  questions  of  right  de- 
pending upon  it  are  duly  presented  for  their  determination.  Hilton  v. 
Guyot,  159  U.  S.,  113,  163;  The  PaqueU  Habana,  175  U.  S.,  677,  700, 
"It  has  also  been  observed,"  said  Mr.  Chief  Justice  Marshall,  in  Mur- 
ray V.  Schooner  Charming  Betsy,  2  Cranch,  64,  118,  ''that  an  act  of 
Congress  ought  never  to  be  construed  to  violate  the  law  of  nations  if 
any  other  possible  construction  remains,  and,  consequently,  can  never 
be  construed  to  violate  neutral  rights,  or  to  affect  neutral  commerce^ 
further  than  is  warranted  by  the  law  of  nations  as  understood  in  this 
country.  These  principles  are  believed  to  be  correct  and  they  ought 
to  be  kept  in  view  in  construing  the  act  now  under  consideration/' 

When  the  Ratification  Act  was  passed,  Congress  could  not  have  been 
disregardful  of  the  Hague  Convention.  The  language  of  Mr.  Justice 
Harlan  in  Chew  Heong  v.  United  States,  112  U.  S.,  536,  590,  seems  to  be 
particularly  applicable.  "When  the  Act  of  1882  was  passed,"  said 
that  learned  justice,  "Congress  was  aware  of  the  obligation  this  govern- 
ment had  recently  assumed,  by  solemn  treaty,  to  accord  to  a  certain 
class  of  Chinese  laborers  the  privilege  of  going  from  and  coming  to  this 
country  at  their  pleasure.  Did  it  intend,  within  less  than  a  year  after 
the  ratification  of  the  treaty,  and  without  so  declaring  in  unmistakable 
terms,  to  withdraw  that  privilege  by  the  general  words  of  the  first  and 
second  sections  of  that  act?  Did  it  intend  to  do  what  would  be  incon- 
sistent with  the  inviolable  fidelity  with  which,  according  to  the  estab- 
lished rules  of  international  law,  the  stipulations  of  treaties  should  be 
observed?  These  questions  must  receive  a  negative  answer."  This 
utterance  of  that  great  judge  and  patriot  are  commended  to  those  of 
our  citizens  whose  interests  impel  them  to  endeavor  to  avoid  or  evade 
the  treaty  obligations  of  their  government. 

ANOTHER  SANCTION  FOR  INTERNATIONAL  OBLIGATIONS 


ff 


Under  the  title  of  "Higher  Nationality:  A  study  in  law  and  ethics, 
Viscount  Haldane,  Lord  Chancellor  of  Great  Britain,  delivered  a  no- 
table address  before  the  American  Bar  Association  at  Montreal  on 
September  1,  1913.  The  public  remarks  of  a  Lord  Chancellor  of  Great 
Britain  are  always,  on  account  of  the  important  office  he  holds,  entitled 
to  more  than  passing  notice.    But  the  Lord  Chancellor  is  ordinarily^ 
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quite  circumscribed  in  his  travels,  because  he  is  the  Keeper  of  the  Great 
Seal,  an  instrument  which  he  must  neither  quit  without  special  au- 
thority nor  carry  out  of  the  realm,  and  the  audiences  before  which  he 
may  appear  are  necessarily  limited  to  that  extent.  His  must  be  more 
than  a  personal  purpose,  therefore,  which  would  induce  him  to  seek  and 
obtain  the  permission  of  his  sovereign  to  cross  the  seas  in  order  to  make 
an  address  at  Montreal;  and  if  the  departure  of  the  Lord  Chancellor 
required  the  approval  of  the  sovereign,  it  is  not  at  all  unlikely  that  what 
the  Lord  Chancellor  was  to  say  upon  his  arrival  at  his  destination  re- 
ceived also  the  approval  of  the  sovereign,  and  perhaps  of  his  ministers 
as  well.  Lideed,  in  the  course  of  his  remarks  the  Lord  Chancellor  de- 
livered a  personal  message  of  esteem  and  good  will  from  the  King  of 
Great  Britain  to  the  people  of  the  United  States  and  of  Canada,  and  he 
expressly  stated  that  the  King's  message  formed  the  text  for  what  he 
had  to  say. 

Following  the  example  of  another  distinguished  Englishman,  Lord 
Russell  of  Killowen,  Chief  Justice  of  England,  who,  in  1896,  addressed 
the  same  association  at  Saratoga,  New  York,  on  the  subject  of  inter- 
national law  and  arbitration,  the  Lord  Chancellor  chose  as  his  subject 
a  question  of  international  interest,  namely,  a  suggestion  of  a  sanction 
for  international  obligations  which  he  thought  had  not  previously  at- 
tracted attention  in  connection  with  international  law. 

To  develop  his  idea,  the  speaker  began  by  recurring  to  the  system  of 
rules  by  which  the  daily  conduct  of  the  citizens  of  a  state  is  regulated. 
"Of  this  system,"  he  said,  "the  law  forms  only  a  small  part,"  for  "law, 
properly  so  called,  whether  civil  or  criminal,  means  essentially  those 
rules  of  conduct  which  are  expressly  and  publicly  laid  down  by  the 
sovereign  will  of  the  state,  and  are  enforced  by  the  sanction  of  compul- 
sion." Besides  the  rules  and  sanctions  of  law,  there  were  also,  he  said, 
the  rules  of  morality.  "But  the  tribunal  of  conscience  is  a  private  one^ 
and  its  jurisdiction  is  limited  to  the  individual  whose  conscience  it  is. 
The  moral  rules  enjoined  by  the  private  conscience  may  be  the  very 
highest  of  all.  But  they  are  enforced  only  by  an  inward  and  private 
tribimal.  Their  sanction  is  subjective  and  not  binding  in  the  same  way 
on  all  men." 

"The  field  of  daily  conduct,"  he  continued,  "is  covered,  in  the  case 
of  the  citizen,  only  to  a  small  extent  by  law  and  legality  on  the  one  hand, 
and  by  the  dictates  of  the  individual  conscience  on  the  other.  There 
is  a  more  extensive  system  of  guidance  which  regulates  conduct  and 
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which  differs  from  both  in  its  character  and  sanction.  It  applies,  like 
law,  to  all  the  members  of  a  society  alike,  without  distinction  of  persons. 
It  resembles  the  morality  of  conscience  in  that  it  is  enforced  by  no  legal 
compulsion.  In  the  English  language  we  have  no  name  for  it.  *  *  * 
Crerman  writers  have,  however,  marked  out  the  system  to  which  I  refer 
and  have  given  it  the  name  of  ^Sittlichkeit.'  *  *  *  'Sittlichkeit'  is 
the  system  of  habitual  or  customary  conduct,  ethical  rather  than  legal, 
which  embraces  all  those  obligations  of  the  citizen  which  it  is  'bad 
form'  or  'not  the  thing'  to  disregard.  Indeed  regard  for  these  obliga- 
tions is  frequently  enjoined  merely  by  the  social  penalty  of  being  'cut' 
or  looked  on  askance.  And  yet  the  system  is  so  generally  accepted  and 
is  held  in  so  high  regard,  that  no  one  can  venture  to  disregard  it  with* 
out  in  some  way  suffering  at  the  hands  of  his  neighbors  for  so  doing. 
If  a  man  maltreats  his  wife  and  children,  or  habitually  jostles  his  fellow- 
citizens  in  the  street,  or  does  things  flagrantly  selfish  or  in  bad  taste, 
he  is  pretty  sure  to  find  himself  in  a  minority  and  the  worse  off  in  the 
end.  But  not  only  does  it  not  pay  to  do  these  things,  but  the  decent 
man  does  not  wish  to  do  them.  A  feeling  analogous  to  what  arises  from 
the  dictates  of  his  more  private  and  individual  conscience  restrains  him. 
He  finds  himself  so  restrained  in  the  ordinary  affairs  of  daily  life.  But 
he  is  guided  in  his  conduct  by  no  mere  inward  feeling,  as  in  the  case  of 
conscience.  Conscience,  and  for  that  matter,  law  overlap  parts  of  the 
sphere  of  social  obligation  about  which  I  am  speaking.  A  rule  of  con- 
duct may,  indeed,  appear  in  more  than  one  sphere,  and  may  conse- 
quently have  a  twofold  sanction.  But  the  guide  to  which  the  citizen 
mostly  looks  is  just  the  standard  recognized  by  the  community,  a  com- 
munity made  up  mainly  of  those  fellow-citizens  whose  good  opinion  he 
respects  and  desires  to  have.  He  has  ever3rwhere  round  him  an  object- 
lesson  in  the  conduct  of  decent  people  towards  each  other  and  towards 
the  community  to  which  they  belong.  Without  such  conduct  and  the 
restraints  which  it  imposes  there  could  be  no  tolerable  social  life,  and 
real  freedom  from  interference  would  not  be  enjoyed.  It  is  the  instinc- 
tive sense  of  what  to  do  and  what  not  to  do  in  daily  life  and  behaviour 
that  is  the  source  of  liberty  and  ease.  And  it  is  this  instinctive  sense  of 
obligation  that  is  the  chief  foundation  of  society.  Its  reality  takes 
objective  shape  and  displays  itself  in  family  life  and  in  our  other  civic 
and  social  institutions.  It  is  not  limited  to  any  one  form,  and  it  is 
capable  of  manifesting  itself  in  new  forms  and  of  developing  and  chang- 
ing old  forms.    Indeed,  the  civic  community  is  more  than  a  political 
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fabric.  It  includes  all  the  social  institutions  in  and  by  which  the  in- 
dividual life  is  influenced — such  as  are  the  family,  the  school,  the  church, 
the  legislature,  and  the  executive.  None  of  these  can  subsist  in  isolation 
from  the  rest;  together  they  and  other  institutions  of  the  kind  form  a 
single  oiganic  whole,  the  whole  which  is  known  as  the  Nation.  The 
spirit  and  habit  of  life  which  this  organic  entirety  inspires  and  compels 
are  what,  for  my  present  purpose,  I  mean  by  'Sittlichkeit.'  *Sitte'  is 
the  Grerman  for  custom,  and  'Sittlichkeit'  implies  custom  and  a  habit 
of  mind  and  action.  It  also  implies  a  little  more.  Fichte  ^  defines  it  in 
words  which  are  worth  quoting,  and  which  I  will  put  into  English : '  What, 
to  b^in  with,'  he  says,  'does  SiUe  signify,  and  in  what  sense  do  we 
use  the  word?  It  means  for  us,  and  means  in  every  accurate  reference 
we  make  to  it,  those  principles  of  conduct  which  regulate  people  in  their 
relations  to  each  other,  and  which  have  become  matter  of  habit  and 
second  natiu^  at  the  stage  of  culture  reached,  and  of  which,  therefore, 
we  are  not  explicitly  conscious.  Principles,  we  call  them,  because  we 
do  not  refer  to  the  sort  of  conduct  that  is  casual  or  is  determined  on 
casual  grounds,  but  to  the  hidden  and  uniform  ground  of  action  which 
we  assume  to  be  present  in  the  man  whose  action  is  not  deflected  and 
from  which  we  can  pretty  certainly  predict  what  he  will  do.  Principles, 
Ve  say,  which  have  become  a  second  nature  and  of  which  we  are  not 
explicitly  conscious.  We  thus  exclude  all  impulses  and  motives  based 
on  free  individual  choice,  the  inward  aspect  of  SitUichkeitf  that  is  to 
say  morality,  and  also  the  outward  side,  or  law,  aUke.  For  what  a  man 
has  first  to  reflect  over  and  then  freely  to  resolve  is  not  for  him  a  habit 
in  conduct;  and  in  so  far  as  habit  in  conduct  is  associated  with  a  par- 
ticular age,  it  is  regarded  as  the  unconscious  instrument  of  the  Time 
Spirit.' 

"The  system  of  ethical  habit  in  a  community  is  of  a  dominating  char- 
acter, for  the  decision  and  influence  of  the  whole  community  is  embodied 
in  that  social  habit.  Because  such  conduct  is  systematic  and  covers  the 
whole  of  the  field  of  society,  the  individual  will  is  closely  related  by  it 
to  the  will  and  spirit  of  the  community.  And  out  of  this  relation  arises 
the  power  of  adequately  controlling  the  conduct  of  the  individual.  If 
this  power  fails  or  becomes  weak  the  community  degenerates  and  may 
fall  to  pieces.  Different  nations  excel  in  their  'Sittlichkeit'  in  different 
fashions.  The  spirit  of  the  community  and  its  ideals  may  vary  greatly. 
There  may  be  a  low  level  of  'Sittlichkeit';  and  we  have  the  spectacle  of 

*  Orundz&ge  des  Gegenwdrtigen  ZeitaUerSj  Werke,  Band  vii.,  p.  214. 
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nations  which  have  even  d^enerated  in  this  respect.  It  may  possibly 
conflict  with  law  and  morality,  as  in  the  case  of  the  duel.  But  when  its 
level  is  high  in  a  nation  we  admire  the  system,  for  we  see  it  not  only 
guiding  a  people  and  binding  them  together  for  national  effort,  but 
affording  the  greatest  freedom  of  thought  and  action  for  those  who  in 
daily  life  habitually  act  in  harmony  with  the  Greneral  Will." 

After  citing  several  examples  to  illustrate  his  meaning  and  to  dis- 
tinguish what  he  called  the  General  Will  from  a  collection  of  individual 
wills,  he  said,  "Thus  we  find  within  the  single  state  the  evidence  of  a 
sanction  which  is  less  than  legal  but  more  than  merely  moral,  and  which 
is  sufficient,  in  the  vast  majority  of  the  events  of  daily  life,  to  secure 
observance  of  general  standards  of  conduct  without  any  question  of 
resort  to  force."  He  then  asked:  ''If  this  is  so  within  a  nation,  can  it 
be  80  as  between  nations?  *  *  *  Can  nations  f  (mn  a  group  or  com- 
munity among  themselves  within  which  a  habit  of  looking  to  common 
ideals  may  grow  up  sufficiently  strong  to  develop  a  General  Will,  and 
to  make  the  binding  power  of  these  ideals  a  reliable  sanction  for  their 
obligations  to  each  other?" 

''There  is,"  he  said,  "nothing  in  the  real  nature  of  nationality  that 
precludes  such  a  possibility;"  but,  referring  to  the  prayer  of  Grotius 
in  concluding  his  work  on  War  and  Peace  that  God  may  "write  these 
lessons  on  the  hearts  of  all  those  who  have  the  affairs  of  Christendom  in 
their  hands,"  and  give  to  them  '^  a  mind  fitted  to  understand  and  to 
respect  rights,  human  and  divine,  and  lead  them  to  recollect  always 
that  the  ministration  committed  to  them  is  no  less  than  this,  that  they 
are  the  Governors  of  Man,  a  creature  most  dear  to  God,"  the  Lord  Chan- 
cellor concludes: 

"The  prayer  of  Grotius  has  not  yet  been  fulfilled,  nor  do  recent  events 
point  to  the  fulfilment  being  near.  The  world  is  probably  a  long  way 
off  from  the  abolition  of  armaments  and  the  peril  of  war.  For  habits  of 
mind  which  can  be  sufficiently  strong  with  a  single  people  can  hardly  be 
as  strong  between  nations.  There  does  not  exist  the  same  extent  of 
common  interest,  of  common  purpose,  and  of  common  tradition.  And 
yet  the  tendency,  even  as  between  nations  that  stand  in  no  special  rela- 
tion to  each  other,  to  develop  such  a  habit  of  mind  is  in  our  time  be- 
coming recognisable.  There  are  signs  that  the  best  people  in  the  best 
nations  are  ceasing  to  wish  to  live  in  a  world  of  mere  claims,  and  to 
proclaim  on  every  occasion,  'Our  country,  right  or  wrong.'  There  is 
growing  up  a  disposition  to  believe  that  it  is  good,  not  only  for  all  men 
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but  for  all  nations,  to  consider  their  neighbours'  point  of  view  as  well 
as  their  own.  There  is  apparent  at  least  a  tendency  to  seek  for  a  higher 
standard  of  ideals  in  international  relations.  The  barbarism  which 
once  looked  to  conquest  and  the  waging  of  successful  war  as  the  main 
object  of  stateananship,  seems  as  though  it  were  passing  away.  There 
have  been  established  rules  of  International  Law  which  already  govern 
the  conduct  of  war  itself,  and  are  generally  observed  as  binding  by  all 
civilized  people,  with  the  result  that  the  cruelties  of  war  have  been  les- 
sened. If  practice  falls  short  of  theory,  at  least  there  is  to-day  little 
effective  challenge  of  the  broad  principle  that  a  nation  has  as  regards 
its  neighbours'  duties  as  well  as  rights.  It  is  this  spirit  that  may  de- 
velop as  time  goes  on  into  a  full  international  'Sittlichkeit.'  " 

F0X7BTH   ANNT7AL   MEETINQ    OF   THE    AMERICAN   SOCIETT   FOR   JUDICIAL 

SETTLEMENT  OF  INTERNATIONAL  DISPUTES 

The  society  with  the  expressive  but  unpronounceable  name,  as  Mr. 
Choate  facetiously  calls  it,  held  its  fourth  annual  meeting  under  his 
presidency  at  Washington,  December  4-6,  1913.  It  was  well-attended, 
the  papers  at  the  different  sessions  were  of  unusual  excellence,  and  the 
addresses  at  the  formal  dinner,  which  closed  the  meeting,  were  so  apt 
and  instructive  that  they  will  be  preserved  and  printed  in  the  volume 
of  Proceedings  which  the  Society  issues  after  each  annual  meeting. 

The  aim  of  the  Society  is  stated  in  the  name,  which  is  in  itself  a  mani- 
festo and  a  program.  It  seeks  to  advance  the  cause  of  judicial  settle- 
ment without  questioning  the  right  of  nations  to  submit  their  disputes 
to  arbitration,  if  they  wish  to  do  so.  But  the  members  of  the  Society 
advocate  in  season  and  out  of  season  the  creation  of  a  permanent  inter- 
national court  of  justice,  composed  of  professional  judges  who  will,  to 
use  an  expression  of  Mr.  Root's,  act  under  a  sense  of  judicial  responsi- 
bility, and  to  which  court  the  nations  may  submit  their  disputes  of  a 
legal  nature  for  judicial  decision  by  the  passionless  and  impartial  appli- 
cation of  principles  of  justice.  Arbitration  is  the  modem  shibboleth: 
every  dispute,  no  matter  how  great  or  how  little,  whether  it  be  political 
or  legal,  must  be  referred  to  the  single  remedy  of  arbitration,  and  a 
belief  in  arbitration  as  a  catch-all  and  a  cure-all  is  popularly  made  the 
test  of  the  man  of  peace  as  distinguished  from  the  man  of  war.  The 
Society  takes  no  attitude  on  arbitration:  many  of  its  members  doubt- 
less believe  in  the  efficacy  of  arbitral  procedure,  certainly  none  are  op- 
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posed  to  it;  but  many  believe  that  for  certain  kinds  of  disputes,  based 
upon  or  involving  principles  of  law,  the  judicial  is  superior  to  the  ar- 
bitral remedy,  which  often  seems  to  be  but  a  continuation  of  diplomatic 
procedure  in  which  arbiters  chosen,  but  not  controlled,  by  the  parties 
are  substituted  for  diplomatic  agents  appointed  and  controlled  by  the 
nations  in  controversy. 

There  are  many  peace  societies  at  home  and  abroad  ardently  devoted 
to  the  cause  of  arbitration;  there  is  but  one  society  devoted  solely  and 
exclusively  to  the  advancement  of  judicial  settlement — a  fact  which 
lends  a  special  interest  to  the  activity  and  the  proceedings  of  the  Society. 
It  was  founded  four  years  ago,  on  February  6,  1909;  it  has  held  four  an- 
nual conferences,  three  of  them  at  Washington;  it  issues  a  quarterly 
bulletin  on  some  phase  of  judicial  settlement,  and  scatters  it  broadcast 
in  foreign  countries  as  well  as  in  the  United  States.  It  is  not  a  popular 
society  in  the  sense  that  it  has  a  waiting-list,  but  it  has  more  than  a 
thousand  members  and  it  has  influenced  leaders  of  opinion  both  at 
home  and  abroad.  A  single  instance  of  this  may  be  cited:  the  writer 
of  this  comment  happened  to  visit  a  distinguished  Lord  Justice  of  Eng- 
land and  found  a  volume  of  the  annual  Proceedings  of  the  Society  lying 
on  his  lordship's  table.  In  reply  to  a  question,  his  lordship  stated  that 
he  was  profoundly  interested  in  the  judicial  settlement  of  international 
disputes  and  that  he  found  more  interesting  information  on  this  subject 
in  these  Proceedings  than  in  any  volume  with  which  he  was  acquainted, 
and  that  he  always  carried  a  volume  of  the  Proceedings  with  him  to  read 
in  the  car  or  in  the  hotel  when  away  from  home. 

The  fourth  meeting  of  the  Society  was  devoted  exclusively  to  the  ques- 
tion of  an  international  court  of  justice,  and  it  was  peculiarly  fortunate 
in  its  speakers.  In  the  first  place,  Mr.  Joseph  H.  Choate,  President  of 
the  Society,  presided  at  the  opening  session  and  delivered  an  address 
full  of  ripe  wisdom  and  kindly  wit,  advocating  the  reference  of  the 
Panama  toll  dispute  to  an  international  tribunal,  as  it  is  preeminently  a 
legal  question,  and  advocating  likewise  steps  to  be  taken  to  secure  the 
call  of  a  Third  Hague  Conference  to  meet  in  1915,  in  accordance  with 
the  recommendation  of  the  Second  Conference,  at  which  Mr.  Choate  so 
worthily  represented  the  United  States  and  procured  the  adoption  of 
the  recommendation  for  the  Third  Conference. 

At  the  dinner  Dr.  David  Jayne  Hill,  likewise  a  delegate  of  the  United 
States  to  the  Second  Conference,  made  a  singularly  felicitous  address 
iii  which  he  tacitly  admitted  the  authorship  of  the  instructions  to  the 
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American  delegation  to  the  First  Conference,  during  which  time  he 
was  Assistant  Secretary  of  State,  and  related  an  interesting  conversation 
with  Sir  Julian  Pauncefote,  then  British  Ambassador,  in  which  the 
latter  stated  that  the  arrest  of  armament  was  impossible  and  that  the 
Conference  was  doomed  to  failure  unless  other  subjects  of  international 
interest  were  considered.  Sir  Julian  informed  Dr.  Hill  that  he  intended, 
with  the  approval  of  his  government,  to  propose  the  establishment  of  an 
international  court  of  arbitration.  This  he  did,  and,  through  his  efforts, 
ably  seconded  by  the  American  del^ation,  the  present  so-called  Perma- 
nent Court  of  Arbitration  was  created  by  the  First  Conference. 

'  The  first  session  of  the  Society  had  an  international  aspect,  due  to  the 
fact  that  two  distinguished  lawyers  of  Canada  attended  and  spoke: 
Mr.  Justice  Riddell,  the  first  Canadian  member  of  the  Society,  on  the 
possibilities  of  judicial  settlement  as  shown  by  the  practice  of  nations; 
Mr.  Robert  C.  Smith,  K.  C,  of  Montreal,  on  the  need  and  advantages 
of  an  international  court  of  justice.  Different  phases  of  this  question 
were  discussed  in  papers  by  Mr.  James  D.  Andrews  and  Mr.  Eklwin  M. 
Borchard,  Assistant  Solicitor  of  the  Department  of  State,  who  advo- 
cated the  establishment  of  a  court  for  contract  claims  of  individuals 
against  foreign  governments.  Mr.  Joseph  R.  Wheless  of  St.  Louis 
pleaded  for  a  Pan  American  court  of  justice  and  Professor  William  I. 
Hull  spoke  on  the  Monroe  Doctrine  and  the  international  court. 

The  second  session  was  devoted  to  the  discussion  of  the  composition 
of  the  proposed  court  and  proceedings  before  it.  Thus,  Dr.  James  L. 
Tryon  gave  a  general  survey  of  proposals  to  establish  an  international 
court;  Mr.  Otto  Schoenrich,  President  of  the  Nicaraguan  Claims  Com- 
mission, discussed  "The  constitution  of  a  permanent  international  court 
of  justice."  Mr.  George  T.  Porter  of  Washington,  D.  C,  and  Mr.  Denys 
P.  Myers,  examined  the  important  problems  contained  in  the  following 
question:  "In  composition  of  the  court,  should  the  following  elements 
be  considered:  (a)  population  of  states;  (b)  commercial  importance; 
(c)  different  systems  of  jurisprudence;  (d)  languages;  (e)  geographical 
situation?"  Mr.  Porter  forsook  the  beaten  track,  presenting  a  series 
of  original  views  and  suggestions  in  a  paper  of  literary  charm  and  feeling. 
Mr.  Walter  S.  Penfield,  of  the  Washington  Bar,  read  an  interesting  and 
instructive  paper  on  the  maimer  in  which  the  jurisdiction  of  the  pro- 
posed court  should  be  defined,  and  Mr.  Ralston,  who  has  had  great 
practical  experience  in  arbitration  as  agent  of  the  United  States  in  the 
Pious  Fund  case,  the  first  to  be  tried  before  the  Permanent  Court  of 
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Arbitration,  and  as  umpire  in  the  Venezuela  Commissions  of  1903, 
described  the  methods  of  referring  cases  to  the  court  and  the  methods  of 
the  trial  of  cases  before  the  court. 

At  the  third  session,  the  Honorable  Simeon  E.  Baldwin,  Governor  of 
Connecticut,  read  a  thoughtful  and  convincing  paper  on  the  founda- 
tions of  the  international  court  of  justice.  This  session,  presided  over 
by  Governor  Baldwin,  was  devoted  to  a  consideration  of  the  various 
kinds  of  peaceable  settlement,  showing  the  field  covered  by  each  and 
the  use  which  could  properly  and  advantageously  be  made  of  each 
remedy.  Mr.  George  A.  King,  of  Washington,  discussed  direct  diplo- 
matic settlement  between  parties  in  controversy.  Dr.  Charles  Noble 
Gregory,  Dean  of  the  George  Washington  Law  School,  spoke  on  good 
offices  and  mediation;  Mr.  Arthur  D.  Call  on  friendly  composition — a 
remedy  too  little  practiced,  though  well  known.  The  paper  of  Mr. 
Chandler  P.  Anderson,  former  Counsellor  for  the  Department  of  State, 
on  commissions  of  inquiry,  was  read  by  title  but  will  be  printed  in  the 
Proceedings.  The  Honorable  Hannis  Taylor,  of  Washington,  and 
Mr.  W.  H.  Short,  of  New  York,  spoke  on  arbitration.  Professor  George 
H.  Blakeslee  was  unfortunately  absent,  but  his  paper  on  the  limitations 
of  arbitration  will  be  printed  in  the  Proceedings.  The  Honorable  Philip 
Brown,  formerly  American  Minister  to  Honduras,  read  a  clear-cut  paper 
on  the  limitations  of  arbitration,  dwelling  with  particular  force  on  the 
limitations  and  narrowing  the  field  in  favor  of  diplomacy. 

It  is  believed  that  these  papers  give  a  valuable  survey  of  the  field 
covered  by  each  of  the  remedies  included  in  the  program  of  the  session, 
and  that  the  printed  volume  containing  them  will  be  of  service  to  stu- 
dents as  well  as  of  interest  to  the  general  reader. 

The  fourth  and  last  session  discussed  the  sanctions  of  international 
judgments,  with  the  exception  of  Mr.  Ekiward  A.  Harriman's  admirable 
paper  on  codification  of  international  law  as  an  aid  to  international 
tribunals.  This  address,  admirable  and  convincing,  clear  and  faultless 
in  expression,  more  properly  belonged  to  the  first  session,  which,  how- 
ever, Mr.  Harriman  was  unable  to  attend. 

The  papers  of  Mr.  Horace  G.  Macfarland,  of  the  Washington  Bar,  on 
forcible  execution,  secm'ity  in  advance  or  seizure  of  property  subsequent 
to  award,  and  commercial  pressure;  of  Honorable  William  Dudley 
Foulke,  of  Richmond,  Indiana,  and  of  Professor  John  K.  Lord  on  public 
opinion,  were  models  of  scholarly  thought  and  expression,  and  an  ex- 
perienced public  speaker  said  after  this  session  that  he  had  never  heard 
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four   successive    papers    of   such    uniform    excellence   on   any   occa- 
sion. 

It  is  believed  that  the  Proceedings  of  the  Fourth  Annual  Meeting 
vrill  go  far  to  justify  the  existence  of  the  Society,  and  the  volume  will 
be  no  mean  contribution  to  the  cause  of  judicial  settlement.  A  society 
which  can  boast  four  such  presidents  in  succession  as  John  Hays  Ham- 
mond, Simeon  E.  Baldwin,  Joseph  H.  Choate,  and  Charles  W.  Eliot 
(President  for  1914),  must  have  a  mission,  and  their  sustained  interest 
in  the  Society  and  its  proceedings  can  only  mean  that  it  is  performing 
acceptably  its  mission. 

SENATOR  ROOT  AND  THE  NOBEL  PEACE  PRIZE 

In  December  last,  the  committee  of  the  Swedish  Storthing  announced 
the  award  of  the  Nobel  peace  prize  for  1912  to  Senator  Elihu  Root,  the 
President  of  the  American  Society  of  International  Law.  This  splendid 
prize,  established  by  Alfred  B.  Nobel,  the  Swedish  scientist,  at  his  death 
in  1898,  is  yearly  distributed  in  five  equal  parts  to  persons  who  are  ad- 
judged to  have  contributed  most  to  "the  good  of  humanity"  in  physics, 
chemistry,  medicine,  literature,  and  in  the  promotion  of  the  cause  of 
international  peace.  Once  before  this  peace  prize  has  come  to  an  Amer- 
ican citizen;  it  was  awarded  to  President  Roosevelt  in  1906,  in  recogni- 
tion of  his  services  in  bringing  to  an  end  the  Russo-Japanese  war.  Now 
it  is  bestowed  upon  the  premier  of  Mr.  Roosevelt's  cabinet,  and  the 
President  of  the  Cam^e  Endowment  for  International  Peace.  Un- 
doubtedly this  award  is  a  recognition  of  the  services  this  illustrious 
American  publicist  has  rendered  the  cause  of  international  peace  by  his 
remarkable  record  in  promoting  the  settlement  of  differences  between 
nations  by  arbitration  or  by  judicial  methods. 

For  Mr.  Root  is  not  a  pacifist  in  the  ordinary  sense  of  the  word,  but 
a  believer  in  international  peace  brought  about  between  nations  by  the 
same  slow  and  gradual  processes  which  have  secured  peace  within  na- 
tional lines.  Indeed,  it  may  be  said  that  Mr.  Root  is  not  so  much  in 
favor  of  peace  as  in  favor  of  justice.  His  policy  as  Secretary  of  State 
and  his  views  as  a  private  citizen  were  clearly  expressed  in  the  address 
he  delivered  on  May  11,  1908,  in  laying  the  cornerstone  of  the  building 
of  the  Pan-American  Union,  quoted  by  the  Minister  of  Foreign  Affairs 
of  The  Netherlands  at  the  opening  of  the  Peace  Palace  at  The  Hague, 
in  August  last: 
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There  are  no  international  controversies  so  serious  that  they  cannot  be  settled 
peaceably  if  both  parties  really  desire  peaceable  settlement,  while  there  are  few 
causes  of  disputes  so  trifling  that  they  cannot  be  made  the  occasion  of  war  if  either 
party  really  desires  war.  The  matters  in  dispute  between  nations  are  nothing;  the 
spirit  which  deals  with  them  is  everything. 

This  was  the  spurit  in  which  Mr.  Root  approached  and  settled  the  out- 
standing controversies  to  which  the  United  States  was  a  party  when 
he  was  Secretary  of  State.  His  experience  as  a  member  of  the  Alaskan 
Tribunal  taught  him  how  difficult  it  is  to  settle  controversies  between 
nations  which,  by  delay  or  mismanagement,  have  assumed  political 
importance,  and  how  easy  it  is  to  reconcile  such  controversies  in  time  of 
profound  friendship  and  peace.  He  entered  upon  the  performance  of 
his  duties  as  Secretary  of  State  with  the  avowed  purpose  either  of  ac- 
tually settling  all  outstanding  disputes  between  Great  Britain  and  the 
United  States,  or  of  providing  means  for  their  peaceable  settlement. 
Feeling  that  the  Newfoundland  question,  which  had  embittered  the 
foreign  relations  of  Great  Britain  and  the  United  States  for  years,  would 
arise  during  his  administration  as  Secretary  of  State,  he  visited  the 
fishing  grounds  of  Newfoundland  and  Labrador  to  study  the  question 
on  the  spot;  took  advantage  of  the  first  occasion  to  bring  the  entire 
question  to  discussion;  and  by  great  tact,  forbearance,  and  a  spirit  of 
conciliation,  brought  about  the  arbitration  of  the  entire  question.  He 
had  the  great  satisfaction  of  participating  in  the  settlanent  as  leading 
counsel  of  the  United  States  before  the  Tribunal  at  The  Hague,  to 
which  the  question  was  referred  in  1910. 

As  Secretary  of  State,  Mr.  Root  drafted  the  instructions  to  the  Amer- 
ican delegation  to  the  Second  Hague  Conference,  and  uiged  upon  them 
the  n^otiation  of  a  general  treaty  of  arbitration  and  the  establishment 
of  a  truly  permanent  court  of  justice,  composed  of  judges  who  would 
act  under  a  sense  of  judicial  responsibility.  Recognizing  the  great  serv- 
ice which  a  series  of  international  conferences  would  render  to  the  cause 
of  international  law  and  therefore  to  the  cause  of  peace,  he  directed  the 
American  delegates  to  propose  that  the  Conference  should  meet  at 
regular  intervals  without  awaiting  any  new  and  specific  initiative  on 
the  part  of  the  Powers,  or  any  of  them.  The  Conference  failed,  as  is 
well  known,  to  adopt  a  general  treaty  of  arbitration;  but  Mr.  Root  mani- 
fested his  belief  in  arbitration  and  its  beneficent  influence  by  negotiating 
within  the  course  of  a  year  and  a  half  twenty-six  arbitration  treaties, 
all  of  which  were  ratified  by  the  Senate.    The  Permanent  Court  of  Jus- 
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tioe  which  he  advocated  was  adopted  in  principle  by  the  Conference,  but 
awaits  the  appointment  of  the  judges  through  diplomatic  channels.  His 
proposal  that  the  Conference  should  meet  at  regular  intervals  was  also 
accepted  in  principle,  but  unfortunately  the  precise  year  in  which  the 
Third  Conference  shall  meet  was  not  fixed,  with  the  result  that  the 
meeting  of  a  Third  Conference  now  depends  not  upon  the  arrival  of  a 
previously  determined  date,  but  upon  negotiation  and  the  pleasure  of 
the  Powers. 

Mr.  Root  has  frequently  said  that  it  is  unbecoming  the  dignity  of  a 
nation  to  refuse  to  arbitrate  a  question  which  another  country  wishes 
to  arbitrate,  even  though  such  question  may  have  been  passed  upon  by 
the  national  authorities.  He  appUed  this  principle  under  very  tiying 
circumstances  to  the  Panama  Canal  Act,  insisting  that  as  we  had  agreed 
by  the  arbitration  treaty  of  1908  to  arbitrate  questions  arising  as  to  the 
meaning  of  existing  treaties,  it  is  the  duty  of  the  United  States  to  arbi- 
trate the  Panama  toll  controversy  under  the  existing  treaty  of  1901 .  The 
settlement  of  the  difference  between  Japan  and  the  United  States  re- 
garding the  immigration  of  Japanese  laborers  to  our  Pacific  coast  was  in 
accordance  with  the  principle  proclaimed  in  his  speech  in  laying  the 
cornerstone  of  the  Pan  American  Union;  for  by  this  settlement  the 
United  States  does  not  forbid  Japanese  laborers  from  coming  to  the 
United  States,  but  enforces  regulations  made  by  the  Japanese  Govern- 
ment to  prevent  the  emigration  of  Japanese  laborers, — a  solution  equally 
honorable  and  satisfactory  to  the  amour-propre  of  both  governments. 

Mr.  Root  is  a  great  believer  in  the  possibilities  of  Latin  American 
development,  and  is  anxious  to  see  those  countries  grow  and  prosper, 
because,  as  he  says,  the  prosperity  of  any  country  is  a  benefit  to  other 
countries,  and  the  prosperity  of  all  is  a  benefit  to  each.  To  quote  his 
own  words,  in  a  speech  delivered  at  Rio  de  Janeiro: 

We  wish  for  no  victories  but  those  of  peace;  for  no  territory  except  our  own; 
for  no  sovereignty  exc^t  the  sovereignty  over  ourselves.  We  deem  the  independence 
and  equal  rights  of  the  smallest  and  weakest  member  of  the  family  of  nations  entitled 
to  as  much  respect  as  those  of  the  greatest  empire,  and  we  deem  the  observance  of 
that  respect  the  chief  guaranty  of  the  weak  against  the  oppression  of  the  strong. 
We  neither  claim  nor  desire  any  rights  or  privileges  or  powers  that  we  do  not  freely 
concede  to  every  American  Republic.  We  wish  to  increase  our  prosperity,  to  expand 
our  trade,  to  grow  in  wealth,  in  wisdom,  and  in  spirit,  but  our  conception  of  the  true 
way  to  accomplish  this  is  not  to  pull  down  others  and  profit  by  their  ruin,  but  to 
help  all  friends  to  a  common  prosperity  and  a  common  growth,  that  we  may  all  be- 
come greater  and  stronger  together. 
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The  First  Hague  C!onference  was  composed  of  representatives  from 
twenty-eight  states,  and  Mexico  was  the  only  Latin  American  country 
represented.  Mr.  Root  believed  that  an  international  conference  could 
not  be  truly  international,  if  Latin  America  were  unrepresented;  and 
he  procured  the  invitation  of  the  Latin  American  states  to  the  confer- 
ence, not  only  for  the  benefit  to  the  conference  which  would  result  from 
their  participation,  but  also  for  the  advantages  it  would  confer  upon  the 
Latin  American  states  thus  drawn  into  the  international  movement. 

While  these  services  constitute  Mr.  Root's  genuine  title  to  the  respect 
of  foreign  publicists,  he  has  no  less  claim  to  the  gratitude  and  admira- 
tion of  his  own  countrymen  for  the  services  he  rendered  them  during 
the  troubled  period  when  he  was  Secretary  of  War.  It  is  common  knowl- 
edge that  he  drafted  the  so-called  Piatt  amendment;  that  he  prepared 
Cuba  for  self-government,  and  as  Secretary  of  State  withdrew  the  Amer- 
ican troops  from  Cuba  when  the  Cuban  people  had  adopted  their  con- 
stitution, incorporating  in  it  the  Piatt  amendment,  and  were  prepared 
to  govern  themselves  as  an  independent  nation.  It  is  also  common 
knowledge  that  Mr.  Root  drafted  the  organic  act  for  the  government 
of  the  Philippines,  and  instituted  the  civil  government  of  the  islands. 

As  Secretary  of  State,  Mr.  Root  adopted  the  principle  of  President 
Lincoln  that  no  question  is  settled  until  it  is  settled  right,  and  laid  down 
for  his  guidance  the  principle  that  we  cannot  ask  from  foreign  govern- 
ments what  we  ourselves  would  not  receive  or  grant  under  like  circum- 
stances. '  Hence  the  great  respect  in  which  he  is  held  by  foreign  govern- 
ments and  by  foreign  peoples.  It  was  the  announcement  of  the  Nobel 
award  that  gave  Mr.  Bryce,  recently  British  Ambassador  to  the  United 
States,  the  opportunity  to  declare  his  opinion  in  a  speech  before  the 
National  Liberal  Club  in  London,  that  Mr.  Root  was  the  greatest  Secre- 
tary of  State  the  United  States  ever  had. 

It  is  thus  by  reason  of  his  services  in  the  application  of  international 
law  to  world  problems  that  Mr.  Root  has  been  adjudged  worthy  of  the 
Nobel  peace  prize,  and  this  fact  makes  the  award  peculiarly  gratifymg 
to  his  friends,  both  at  home  and  abroad.  The  award  is  not  only  a  tribute 
to  American  diplomacy  but  a  recognition  of  the  fact  that  the  attain- 
ment of  international  peace  is  finally  to  come  through  the  development 
and  processes  of  international  law. 

The  part  Mr.  Root  has  played  in  the  founding  and  development  of 
the  American  Society  of  International  Law  is  well  known  to  the  readers 
of  this  Journal;  and  his  seven  annual  addresses  as  its  president  have 
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already  taken  rank  among  the  classics  of  the  subject.  Mr.  Root  is  a 
member  of  the  Institute  of  International  Law,  to  which  the  Nobel 
peace  prize  was  awarded  in  1904, — ^the  first  and  only  instance  since  the 
fund  was  established  in  which  an  institution  has  been  thus  recognized. 
The  Nobel  peace  prize  for  the  year  191 1  was  awarded  to  the  distinguished 
founder  of  the  Institute,  the  late  Dr.  T.  M.  C.  Asser;  and  now  again  for 
the  third  time  in  thirteen  years,  the  services  of  international  law  and 
the  international  lawyers  to  the  great  and  growing  cause  of  world  peace, 
are  fittingly  recognized. 

THE    AWARD    OF    THE    NOBEL    PEACE    PRIZE    TO    SENATOR    HENRI 

LAFONTAINE 

Henri  LaFontaine,  of  Belgium,  who  has  been  awarded  the  Nobel  peace 
prize  for  1913,  has  devoted  his  life  with  complete  consecration  to  the 
work  of  internationalism,  and  is  identified  with  this  movement  in  many 
of  its  phases.  Allying  himself  when  a  young  man  with  organized  labor, 
he  later  became  a  socialist  as  well,  and  as  the  representative  of  the  social 
democrats  was  elected  a  member  of  the  Belgian  Senate  in  1895,  of  which 
body  he  still  continues  to  be  a  member.  Sir  William  Randal  Cremer, 
with  whom  Senator  LaFontaine  was  intimately  associated  and  from 
whose  example  he  drew  much  of  his  inspiration,  is  the  only  other  repre- 
sentative of  organized  labor  who  has  been  recognized  in  the  award  of 
the  Nobel  prize. 

In  1894,  Senator  LaFontaine  became  one  of  the  founders  of  L'Univer- 
sit^  Nouvelle,  at  Brussels,  in  which  he  has  since  occupied  the  chair  of 
international  law.  In  1897,  he  founded  his  famous  "House  of  Docu- 
mentation," where  he  proposes  to  file  and  index  everything  printed  in 
the  world.  This  institution  was  followed  in  1910  by  the  organization  of 
the  Union  of  International  Associations,  the  Central  Office  of  which  is 
now  established  in  Brussels,  in  commodious  quarters  furnished  by  the 
government.  Two  world  congresses  of  international  associations  have 
since  been  held  under  its  auspices.  They  demonstrated  the  practica- 
bility and  the  advantage  of  a  central  organization  for  all  international 
associations,  scientific,  literary,  sociological, — of  whatever  character, 
through  which  their  cooperation  and  close  sympathy  can  be  secured  in 
all  fields  of  internationalism. 

Senator  LaFontaine  is  one  of  the  most  active  members  of  the  Inter- 
parliamentary Union.    He  has  been  the  president  of  the  Bureau  Inter- 
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naiianale  de  la  Paix  at  Berne  since  1907,  and  secretary  of  the  Belgian 
Society  for  Peace  and  Arbitration  since  1889. 

In  all  of  these  capacities  his  tireless  pen  is  constantly  adding  to  the 
literature  of  pacifism.  The  Anmiaire  de  la  Vie  Intematianale  is  his 
conception,  and  largely  his  work,  as  is  also  the  new  periodical.  La  Vie 
Intematianale.  His  most  important  contributions  to  permanent  litera- 
ture are  The  Code  of  International  Arbitration;  Documentary  History  of 
International  Arbitration  (1794-1900)  and  Bibliography  of  Peace  and 
Arbitration.  The  second  of  these  works,  published  under  the  title  Past- 
crisie  Internationale,  is  recognized  as  his  most  important  contribution 
to  literature,  and  as  the  standard  authority  on  the  subject.  It  is  a  his- 
tory of  what  may  be  termed  modem  international  arbitrations  from  1794 
to  1900.  In  this  connection  it  will  be  recalled  that  the  Treaty  of  No- 
vember 19, 1794,  between  the  United  States  and  Great  Britain,  provided 
for  the  settlement  of  a  number  of  outstanding  questions  by  mixed  com- 
missions. Prior  to  this  date,  there  had  been  no  general  resort  to  arbitra- 
tion. The  year  1794,  therefore,  has  been  selected  by  international  law- 
yers as  marking  the  b^inning  of  modem  international  arbitration;  and 
Mr.  LaFontaine's  work  was  prepared  with  a  view  to  giving  the  texts  of 
all  compromis  entered  into  between  the  nations  of  the  world  from  that 
date  to  the  year  1900.  It  is  the  most  comprehensive  work  of  this  kind 
ever  published,  and  is  recognized  as  of  the  high^  importance  and  au- 
thority to  those  interested  in  studying  the  development  of  international 
arbitration  as  a  method  of  settlement  of  disputes  between  nations. 

It  is  thus  plain  that  the  Nobel  Committee  of  Award  has  bestowed  the 
prize  for  1913  upon  one  whose  devotion  to  the  cause  of  internationalism 
has  been  proven  by  life-long  service  and  by  contributions  whose  value 
the  world  has  long  recognized 
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Abbreviations:  Ann,  9C,  pol.,  Annales  des  sciences  politiques,  Paris;  Vie  Inl,, 
La  Vie  Internationale,  Brussela;  Arch,  dvpl,.  Archives  Diplomatiques,  Paris;  B., 
boletin,  bulletin,  bolletino;  P.  A,  U,,  bulletin  of  the  Pan-American  Union,  Washing- 
ton; Cbmdf  J.  de  Dr.  Int.  Priv^,  Paris;  Doc,  dipl.,  France,  Documents  diplomatiques; 
B.  Bd,  Bxt.f  Boletin  de  Rdaciones  Exteriores;  Dr,,  droit,  diritto,  derecho;  D,  0., 
Diazio  Ofidal;  For.  rd.,  Foreign  Relations  of  the  United  States;  Ga.,  gazette,  gaceta, 
gaszetta;  Cd,,  Great  Britain,  Parliamentary  Papers;  Int.,  international,  intemacional, 
intemasionale;  J.,  Journal;  J,  0.,  Journal  OflSciel,  Paris;  Vint.  Sc.,  L'lntemation- 
alism  Sdentifique,  The  Hague;  M^.  dipl.,  Memorial  diplomatique,  Paris;  Monit., 
Moniteur  beige,  Brussels;  Martens,  Nouveau  recudl  gdn^rale  de  trait6s^  Leipzig; 
Q.  dijd.,  Questions  diplomatiques  et  ooloniales;  R.,  review,  revista,  revue,  rivista; 
Reichs  G.,  Reichs-Gesetzblatt,  Berlin;  StaaU.,  Staatsblad,  Netherlands;  State  Papers, 
British  and  Foreign  State  Papers,  London;  SUU.  at  L.,  United  States  Statutes  at 
Large;  TimeSf  The  Times  (London). 

January  f  191i. 

10-23  AusTRiA-HuNGABY — Servia.  Exchange  of  ratifications  of 
treaty  of  extradition  signed  March  17/30,  1911.  French  and 
German  texts:  Oesterreichisches  GesetzblaUy  1912,  No.  6;  Martens, 
7-.595. 

10-23  Austria-Hungary — Servia.  Ratifications  exchanged  of  a  con- 
sular convention  signed  March  17/30, 1911.  French  and  German, 
texts:  Oesterreichisches  GesetzblaU,  1912,  No.  6;  Martens,  7:564. 

Fdnvary,  1912. 

10  France — ^Italy.  Ratifications  exchanged  of  an  arrangement  con- 
cerning the  protection  of  young  workmen,  signed  June  15,  1911. 
Italian  text:  Ga.  Ufficiale,  1912,  No.  53;  French  text:  Martens, 
7:528. 

29-June  19.  Bulgaria — Servia.  Secret  treaty  of  alliance  and  secret 
axmex  signed  at  Sofia,  Feb.  29,  1912.  The  additional  convention 
agreeing  to  submit  differences  to  the  arbitration  of  Russia,  and  a 
military  convention  was  signed  Jime  19,  1912.  This  treaty  was 
an  agreement  as  to  the  conduct  of  the  first  Balkan  campaign* 
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Febrmry,  1912. 

Bulgaria  and  Greece  signed  a  treaty  of  alliance  May  16,  and  a 
military  convention  on  Sept.  22, 1912.  By  the  Treaty  of  London, 
which  concluded  this  campaign,  neariy  the  whole  of  Servians 
share  of  the  spoils  was  made  into  the  state  of  Albania.  Bulgaria 
insisted  upon  a  strict  compliance  with  the  terms  of  the  secret 
treaty  and  upon  Servia's  refusal  the  second  Balkan  campaign 
was  instituted.  The  Treaty  of  Bucarest  closed  the  second  cam- 
paign, and  gave  to  Servia  a  greater  share  than  the  secret  treaty 
of  Sofia.  The  Treaty  of  London  was  signed  May  30,  1913,  be- 
tween Turkey  and  the  Allies;  the  Treaty  of  Bucarest  Aug.  10, 
1913,  between  Bulgaria  and  Servia,  Greece,  Montenegro  and 
Roumania;  the  Treaty  of  Constantinople,  Sept.  29,  1913,  be- 
tween Bulgaria  and  Turkey;  the  Treaty  of  Belgrade,  Novem- 
ber 4,  1913,  between  Montenegro  and  Servia;  the  Treaty  of 
Athens,  Nov.  11,  1913,  between  Greece  and  Turkey. 

A'fnil,  1912. 

26  United  States.  The  Senate  advised  and  consented  to  the  rati- 
fication of  the  Declaration  of  London,  signed  at  London,  Feb.  26, 
1909.  An.  de  V  Union  Interparlementaire,  1913:231;  United  States 
Senate,  Gist  Cong.  1st  sess.  Confidential,  Ex  A. 

May,  1912. 

16  Bulgaria — Greece.  Treaty  of  defensive  alliance,  with  additional 
declaration  signed.  French  text:  M&m.  dipL,  51:617;  Q.  dipL 
S6:7U. 

24-Nov.  30  Bavaria — ^Prussia — ^Wurttemburg — Baden.  A  treatv 
relating  to  state  lotteries  was  signed  by  these  coimtries  July  29, 
1911.  Ratifications  were  exchanged  between  Wurttemburg  and 
Prussia,  May  24, 1912,  between  Prussia  and  Baden,  May  20,  and 
between  Prussia  and  Bavaria,  Nov.  30,  1912.  German  text: 
Preussische  Gesetzsammlung,  1912:128;  Martens,  7:493. 

June,  1912. 

7  Belgium — Germany.  Exchange  of  notes  approving  convention 
signed  June  25, 191 1,  relating  to  boimdary  between  Belgian  Congo 
and  German  East  Africa.  French  and  German  texts:  Deutsches 
KoUmialblaU,  1912,  No.  14;  Martens,  7:372. 
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19  Bulgaria — Servia.     Military  convention  signed,  in  conformity 

with  the  treaty  of  defensive  alliance  signed  Feb.  29,  1912. 
French  text:  Q.  dtp/.,  ^."691;  English  text:  Supplement  to  this 
Journal,  pp.  1,  3,  5,  10. 

Augud,  1912. 
7    Great  Britain — ^United  States — ^Russia — Japan.    Law  promul- 
gated by  Great  Britain  canying  into  effect  the  agreement  relat- 
ing to  fur  seals,  signed  July  7, 1911.   Great  Britain,  Seal  Fisheries 
Act  {North  Pacific),  1912;  English  text:  Martens,  7:718. 

September,  1912. 

22    Bulgaria — Greece.    Military  convention  signed  completing  al- 
liance of  May  16, 1912.    French  text:  M6m.  dipL,  51 :617. 

October,  1912. 

12    France — GERBiANT.   Declaration  signed  relating  to  civil  procedure, 

in  accordance  with  the  Hague  convention  of  July  17,  1905. 

French  text:  R.  de  dr.  int.  privS  et  de  dr.  p6rud  int.,  9:673. 

November,  1912. 

20  Bulgaria — Turkey.    Protocole  armistice  of  Tchatalda.     French 

text:  Arch,  dipt.,  125 M. 

December,  1912. 

20    Sweden.    Decree  concerning  the  admission  of  foreigners  on  board 

war  ships.     Svensk  Fdrfattnings-^mlung,  1912,  No.  401,  402; 

Swedish  text:  Martens,  7:414. 

January,  191S. 

24    Cuba — ^Venezuela.     Ratifications  exchanged  of  the  extradition 
treaty  signed  July  14,  1910.    Spanish  text:  Martens,  7 '352. 

February,  191S. 

22  Austria-Hungary.    Ordinance  annoimcing  the  abolition  of  con- 

sular jurisdiction  in  Tripoli.     Oesterreichisches  Reichsgesetzblatt, 
1913,  No.  18;  French  text:  Martens,  7:346. 

23  France — Spain.    Tribunal  met  to  settle  Moroccan  questions  still 

pending.    Tribunal  consists  of  M.  Ltene  for  Spain,  and  M.  A. 
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Fabre,  for  France.  In  case  of  disagreement  the  Ejng  of  En^and 
is  to  appoint  a  mir-arbiitre.   La  paix  par  le  droiij  1913:154. 

March,  1913. 

28  France.     French  decree  putting  into  operation  the  Industrial 

Propertt  Convention  signed  at  Washington,  June  2,  1911* 
J2.  de  dr.  int.  prM  etdedr.  pinal  int.,  9:608. 
31    Norway — Sweden.   Convention  relating  to  the  ri^t  of  Lajdanders 
to  pasturage  for  their  reindeer.  French  text:  iiikcfen/nion  Infer* 
parlemerUairef  1913:211. 

May,  1913. 

3  Panama — Spain.  Ratifications  exchanged  <rf  arbitraticm  treaty 
signed  July  25, 1912.  French  text:  Martens,  7:346;  Spanish  text: 
Oa.  de  Madrid,  1913.-659. 

5  Colombia — ^Mexico.    Colombia  recognized  the  Huai»  Govern- 

ment in  Mexico.    B.  Rd.  Ext.  (Mexico),  S6:lb2. 

10  Dominican  Republic — Germany.  Parcel  post  convention  signed* 
Spanish  text:  B.  Rel.  Ext.  (Dominican  RepuMic),  i:564. 

24  Honduras — ^Mexico.  Honduras  recognized  the  Huerta  Govern- 
ment in  Mexico.    B.  Rd.  Ext.  (Mexico),  ^:150. 

29  Italy — ^Mexico.     Italy  recognized  the  Huai»  Government  in 

Mexico.    B.  ReL  Ext.  (Mexico),  36:15^. 

June,  1913. 

6  Permanent  Court  of  Arbitration  at  The  Hague.    The  Gov- 

ernment of  Chile  has  appointed  Sefior  Heliodoro  Yaftez,  member 
of  the  Court  from  Chile,  in  place  of  the  late  Sefior  Jos6  Antolio 
Candrillas.  Sefior  Yafiez  is  a  lawyer,  Senator  and  Minister  for 
Foreign  Relations  of  Chile.   B.  Rd.  Ext.  (Mexico),  36111. 

7  Permanent  Court  of  Arbitration  at  The  Hague.    The  Gov- 

ernment of  the  Dominican  Republic  has  appointed  Sefior  Apolinar 
Tejera,  member  of  the  Court  from  the  Dominican  R^ublic,  in 
idaoe  of  Sefior  Job6  Lamarche.  Sefior  Tejera  is  the  Secretary  of 
tiie  Department  of  Justice  and  Public  Instruction  of  the  Domin- 
ican Republic.  B.  Rd.  Ext.  (Mexico),  9^:172. 
9  Mexico — Norway.  Norway  recognized  the  Huerta  Government  in 
Mexico.   B.  Rd.  Ext.  (Mexico),  36:153. 
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9    Ecuador — ^M^ico.    Ecuador  recognized  the  Huerta  Government 

in  Mexico.    B.  Rd.  Ext.  (Mexico),  5^:155. 
12    Japan— ^Mexico.     Japan  recognized  the  Huerta  Government  m 

Mexico.    B.  BeL  Ext.  (Mexico),  36:156. 

15-JuIy  23.  Second  International  Conference  relating  to  Bills 
OF  Exchange  iiet  at  The  Hague.  The  first  conference  met  at 
The  Hague  in  1910.  The  following  nations  sent  delegates  to  the 
second  conference:  Argentine  Republic,  Austria-Hungary,  Belr 
gium,  Brazil,  Bulgaria,  Chile,  China,  Costa  Rica,  Denmark, 
Ecuador,  France,  Germany,  Great  Britain,  Greece,  Guatemala, 
Italy,  Japan,  Luxemburg,  Mexico,  Montenegro,  Netherlands, 
Nicaragua,  Norway,  Panama,  Paraguay,  Portugal,  Roiunania, 
Russia,  Servia,  Siam,  Sweden,  Switzerland,  Turkey  and  the 
United  States. 

The  convention  and  resolutions  were  signed  by  the  26  states 
following:  Argentine  Republic,  Austria-Hungary,  Belgium,  Brazil, 
Bolivia,  Bulgaria,  Chile,  Denmark,  France,  Germany,  Guatemala, 
Italy,  Luxemburg,  Mexico,  Monten^ro,  Netherlands,  Nica- 
ragua, Norway,  Panama,  Paraguay,  Russia,  Salvador,  Servia, 
Switzerland  and  Turkey.  French  text:  An.  de  V  Union  Inter- 
parleinenlaire,  1913:237;  jB.  de  dr.  int.  privi  etdedr.  int.  pSruU,  9: 
628,  English  and  French  texts:  United  States  Senale,  6Sd  Cong., 
1st  sess.f  Doc.  162. 

17  Italy — Japan.  Exchange  of  ratifications  of  treaty  of  commerce 
and  navigation  signed  Nov.  25,  1912.  Italian  decree  promulgat- 
ing treaty  June  19,  1913.  French  text:  jB.  di  dir.  int.,  Vol.  2 
(S&ie2):431. 

20  Japan — ^Netherlands.  Dutch  decree  carrying  into  effect  the 
treaty  of  conmierce  and  navigation  signed  July  6,  1912.  French 
text:  Siaats.,  1913,  No.  293. 

Jviy,  191S. 

6  Mexico — ^Tubkbt.   Turkey  recognized  the  Huerta  Government  in 

Mexico.    B.  ReL  Ext.  (Mexico),  ^:317. 

7  Netheblands.    Dutch  decree  relating  to  international  telegraphs. 

Siaais.,  1913:323. 
20    Japan — ^Netheblands.     Dutch  decree  carrying  into  ^ect  the 
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treaty  of  navigation  signed  July  6,  1912.  French  text:  Staatsb.^ 
1913,  No.  293. 

21  Denbiark — ^Mexico.  Denmark  recognized  the  Huerta  Govern- 
ment in  Mexico.    B.  Rel.  Ext.  (Mexico),  39:319. 

28  Gerbiant — Netherlands.  Convention  extending  to  the  German 
Protectorate  of  Kiautchou  the  provisions  of  the  extradition  treaty 
of  Sept.  21, 1897.  Ratified  and  proclaimed  by  Germany  Aug.  25, 
1913.    German  and  Dutch  texts:  Reicha.  G.,  1913:704. 

31  France — Great  Britain — Spain — ^Portugal.  A  compromis  was 
signed  referring  to  the  Permanent  Court  of  Arbitration  at  The 
Hague  the  settlement  of  the  differences  between  Portugal  and 
Fnmce,  Great  Britain  and  Spain  relating  to  property  belonging 
to  religious  associations  confiscated  by  the  Republic  of  Portugal. 
The  Tribunal  will  be  composed  of  Dr.  Van  Savomin,  Dutch 
Minister  of  State,  and  Dr.  Lardy,  Swiss  Minister  to  France. 
Hon.  Elihu  Root  will  serve  as  Umpire.  London  Daily  Tele- 
graph, Dee.  11,  191S. 

August,  1913. 

8  Haiti — Mexico.  Haiti  recognized  the  Huerta  Government  in 
Mexico.    B.  Rd.  Ext.  (Mexico),  Sff:318. 

8  France.  French  decree  promulgating  conventions  signed  April  4, 
May  23  and  Oct.  28,  1912,  between  the  Federal  Railway  Bureau 
of  France  and  the  Paris-Lyon-and-Mediterranean  Railway  for 
the  use  of  the  line  from  Geneva  to  La  Plaine  for  the  Paris-Lyon- 
and-Mediterranean  railway  trains  and  their  entrance  into  the 
Geneva-Comavin  station.    French  texts:  J.  0.,  1913:7421. 

10  Bulgaria — Servia,  Greece,  Montenegro  and  Roumania.  Treaty 

of  peace  ending  the  Second  Balkan  campaign.  French  text:  Q. 
dvpl.,  9^:240;  English  text:  Supplement  to  this  Journal,  p.  13. 

11  Belgium — ^France.    French  decree  promulgating  a  declaration 

signed  July  18,  1900,  modifying  Article  10  of  the  extradition 
treaty  between  the  two  coimtries  signed  Aug.  15,  1874.  J.  0., 
1913:7397. 

12  Netherlands — ^Russia.    Dutch  decree  promulgating  convention 

relating  to  associations  and  companies,  signed  Sept.  29,  1911, 
ratifications  of  which  were  exchanged  July  18, 1913.  French  and 
Dutch  texts:  Staote.,  1913,  No.  352. 
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27  Netherlands — ^Norway.  Dutch  decree  proclaiming  treaty  of 
commerce  and  navigation  signed  May  20,  1912,  ratified  by  Nor- 
way Aug.  22,  1913,  and  Netherlands  Aug.  25,  1913.  French  and 
Dutch  texts:  Staote.,  1913,  No.  362. 

30  Red  Cross.  French  decree  promulgating*  Geneva  Convention  of 
July  6,  1906. 

September,  191S. 
2    Austria — Switzerland.    Arbitration  treaty  signed,  renewing  the 
treaty  of  arbitration  which  expired  Nov.  1,  1910.    English  sum* 
mary:  Peace  Movement,  2Abl\  French  summary:  Moui>ement 
Pacifisie,  2:449;  German  summary:  Friedene-Bewegungf  iA70. 

16  France — Russia.  French  decree  promulgating  telephone  conven- 
tion signed  April  19-June  27,  1912.  French  text:  J.  0.,  1913: 
8797. 

19  France — Italy.  French  decree  promulgatmg  convention  signed 
Jan.  18,  1908|  ratifications  of  which  were  exchanged  Aug.  5, 
1913,  relating  to  fisheries  of  Corsica  and  Sardinia.  French  text: 
J.  0.,  1913:8465. 

19  France — Great  Britain.  French  decree  promulgating  conven- 
tion relating  to  telephone  communication  between  the  two  coun- 
tries, signed  Feb.  5,  1912.    French  text:  J.  0.,  1913:7510,  8462. 

21  Dominican  Republic  Declaration  of  blockade  of  ports  of  Puerto 
Plata,  Sanchez  and  Samana.    J.  0.,  1913:8373. 

24  France — ^Luxemburg.  French  decree  promulgating  telephone  com- 
munication convention  signed  April  7,  1912.    J.  0.,  1913:8773. 

29  Bulgaria — ^Turkey.  Treaty  relating  to  adjustment  of  frontiers, 
signed  at  Constantinople.  French  text:  Q.  dipL,  86:494;  Times, 
Sept.  18,  Sept.  30,  1913;  English  text;  Supplement  to  this 
Journal,  p.  27. 

Odd)er,  1913. 
1-6  International  Law  Association.  The  28th  meeting  of  the 
International  Law  Association  was  held  in  Madrid,  October  1  to 
6.  Peace  Movement,  ;^:454;  Mouvement  Pacifiste^  fi:4AZ;  Friedens- 
Bewegung,  ;^:464;  Law  Magazine  <t  R.,  S9:Q9. 
9  Germany— Switzerland — Italy.  St.  Gotthard  Railway  CJon- 
vention,  signed  Oct.  13,  1909,  proclaimed  by  Germany.  French 
and  German  texts:  Rexchs.  G.,  1913:719;  this  Journal,  7:601. 
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13  Tibet.    The  conference  on  Tibet  met  at  Simla,  India.    Sir  Arthur 

McMahon  is  president.  It  appears  that  the  Tibetans  demand 
recognition  by  China  of  the  autonomy  of  Tibet,  the  stipulation 
that  henceforth  no  Chinese  officials  shall  be  stationed  in  Tibet^ 
and  the  payment  of  indemnities  to  Tibet  for  damages  by  Chinese 
troops  to  property.    TimeSf  Oct.  14,  22, 1913. 

14  France — Great  Britain.    By  an  exchange  of  notes  the  arbitra- 

tion convention  signed  Oct.  13,  1903,  and  renewed  for  five  years 
on  Oct.  14,  1908,  was  renewed  for  a  further  period  of  five  years. 
J.  0.,  1913 .-9767;  Great  BrUain,  Treaty  Series,  Nov.  18, 1913. 

14  France — ^Turkey.     Accord    signed    for    settlement  of   French 

claims  against  Turkey.  French  text:  Q.  dipL,  ^:682;  M6m. 
dipl,  SI  :547. 

15  France — ^Haiti.    French  decree  promulgating  agreement  agned 

Sept.  10,  1913,  relating  to  settlement  of  claims  against  Haiti. 
French  text:  J.  0.,  1913 .-9261;  this  Journal,  7«65,  Sept.  10. 

22  Turkey.  A  commission  was  appointed  consisting  of  Turks  and 
foreigners  to  examine  into  the  modifications  necessary  in  the 
capitulations.    M6in.  dipLf  SI  :562. 

25  Balkan  War.  Third  Campaign.  Servian  troops  were  withdrawn 
from  Albania  to  the  Serbo-Bulgarian  frontier  laid  down  by  the 
Treaty  of  London.  This  withdrawal  is  accredited  to  the  ulti- 
matum recently  served  on  Servia  by  Austria.  Times,  Oct.  27, 
1913. 

25  France — Greece.  French  decree  promulgating  convention  for  the 
protection  of  dramatic  works  signed  April  22,  1912,  ratifications 
of  which  were  exchanged  at  Athens,  Sept.  22, 1913.  French  text: 
J.  0.,  1913  .-6590. 

27  Belgium — ^France.  French  decree  promulgating  declaration  con- 
cerning the  transmission  of  judicial  and  extra-judicial  acts  in 
civil  and  commercial  affairs,  signed  Oct.  10,  1912.  French  text: 
Arck.  dipt.,  1£S:76. 

27  PsRSU — ^Turkey.  The  British  and  Russian  legations  at  Teheran 
presented  a  joint  note  to  the  Persian  Government  relating  to  the 
Turco-Persian  Demarcation  Commission,  in  which  Persia  is 
formally  requested  to  mvite  the  two  Powers  to  send  delegates  to 
accompany  the  commission,  and  to  give  these  delegates  powers  aa 
arbitrators  to  effect  a  final  setti^nent  in  the  case  of  those  districta 
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still  under  dispute,  particularly  in  reference  to  the  Zohab  oilfields. 
Times,  Oct.  28,  1913. 

27  Russia — ^Turkey.  Agreement  signed  relating  to  the  government 
of  Armenia  and  definite  railway  concessions.  The  reform  scheme 
for  Armenia  was  previously  agreed  to  by  France  and  Germany  and 
plans  the  division  of  Armenia  into  two  provinces  under  interna- 
tional supervision.  The  projected  mimicipal  coimcils  will  be  com- 
posed of  Mussulman  and  Armenian  representatives  and  many 
Turkish  features  will  be  retained.    Times,  Oct.  29,  1913. 

November  f  191S. 

3  Honduras — ^United  States.    Arbitration  treaty  signed  embody- 

ing the  peace  plan  of  the  Secretary  of  State  of  the  United  States. 
See  this  Journal,  7:863 — Salvador — ^United  States. 

4  Montenegro — Servia.    Treaty  signed  settling  the  frontier.    This 

was  one  of  the  treaties  agreed  upon  under  the  Treaty  of  London, 
May  30,  1913.  Ratifications  exchanged  at  Belgrade,  Nov.  27, 
1913.    Mhn.  dipl,  J:578,  610. 

5  China — ^Russia.    Agreement  signed  relating  to  Mongolia.    The 

autonomy  of  Outer  Mongolia  is  recognized  by  China,  and  Russia 
agrees  to  refrain  from  colonization  and  military  occupation,  with 
the  exception  of  consular  guards.  Outer  Mongolia  shall  comprise 
those  regions  imder  the  jurisdiction  of  the  Chinese  Governor  at 
Urga,  the  Tartar  General  at  Uliassutai,  and  the  Chinese  General 
at  Kobdo,  and  the  frontier  is  to  be  settled  by  further  negotiations. 
N.  Y.  Times,  Nov.  6,  1913;  Times,  Nov.  6,  1913;  French  text: 
Q.  dipt.,  80:759. 

S  Colombia — ^Panama.  The  Senate  of  Colombia  by  unanimous  vote 
passed  a  resolution  again  declaring  that  Colombia's  Isthmian 
rights  are  imprescriptible.  At  the  same  time  the  Senate  pro- 
tested against  the  causes  preventing  Colombia's  defense  of  her 
rights  and  stated  that  she  would  view  with  satisfaction  "anything 
modifying  those  causes  and  replacing  them  by  acts  of  equity  and 
justice."    N.  Y.  Times,  Nov.  6,  1913. 

8  Alaska — Canada.  Speech  by  Hon.  Frank  O.  Smith,  of  Maryland, 
in  the  United  States  House  of  Representatives,  on  Joint  Resolu- 
tion (H.  J.  Res.,  146,  63d  Cong.  1st  sess.),  requesting  the  Presi- 
dent to  negotiate  with  the  British  and  Canadian  Governments 
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regarding  the  transfer  of  southeastern  Alaska  to  Canada  by  sale 
or  exchange.  Cong.  Record,  Nov.  7,  1913. 
7  Ecuador.  It  was  announced  that  Ecuador  had  begun  negotiations 
for  a  European  loan  of  $30,000,000,  which  will  be  used  for  water- 
works and  sewerage  systems  in  Guayaquil.  The  improvement  of 
the  sanitation  of  Guayaquil  is  made  imperative  by  the  early  open- 
ing of  the  Panama  Canal.  Washington  Post,  Nov.  8,  1913. 
9  China — ^Netherlands.  Consular  convention  signed.  M6m.dipL, 
51 :578. 

10  Belgium — ^France.  French  decree  promulgating  a  declaration 
signed  at  Brussels,  July  18, 1900,  for  the  revision  of  Art.  10  of  the 
extraditi<m  treaty  signed  Aug.  15, 1874,  the  ratifications  of  which 
were  exchanged  Oct.  31,  1913.  French  text:  J.  0.,  19135966; 
Mmii.,  Nov.  6,  1913. 

11-13  Greece — ^Turkey.  Treaty  signed  at  Athens  settling  differences 
growing  out  of  the  Balkan  War.  This  was  one  of  the  treaties 
agreed  upon  at  the  conference  of  London.  Ratified  by  Turkey 
and  ratifications  exchanged  at  Athens,  Nov.  27,  1913.  Times, 
Nov.  14,  28, 1913;  M^.  dipl,  51 :579,  582.  French  text:  Q.  dipl, 
36:623,  682;  English  text:  Supplement  to  this  Journal,  p.  46. 

14  International  Congress  on  Safety  at  Sea  met  at  London. 

15  United  States — Uruguay.    Arbitration  convention  signed  Jan.  9, 

1909;  ratified  by  the  United  States  March  9,  1909;  ratified  by 
Uruguay  Jime  27,  1913;  ratifications  exchanged  Nov.  14,  1913; 
proclaimed  by  the  United  States  Nov.  15,  1913;  English  and 
Spanish  texts:  U.  S.  Treaty  Series,  No.  583. 

18  Costa  Rica — Panama  Boundary  Arbitration.  In  accordance 
with  the  requirements  of  the  treaty  of  March  17,  1910,  the  Case 
of  each  Government  was  filed  with  the  Arbitrator,  Chief  Justice 
White.  The  answers  are  required  to  be  filed  within  six  months 
thereafter.    English  text  of  treaty:  Supplement,  ^:1. 

23  Bulgaria — Greece.  The  Bulgarian  Minister  for  Foreign  Affairs, 
M.  Guenadieff,  has  proposed  to  the  French  Charg6  d'affaires  at 
Sofia  that  the  differences  between  Bulgaria  and  Greece  concerning 
prisoners  of  war  be  submitted  to  President  Poincar6  as  arbitrator. 
Bulgaria  agreed  to  accept  the  arbitration  imreservedly.  Bulgaria 
complains  that  Greece  still  holds  and  refuses  to  release  Bulgarian 
prisoners  of  war.    N.  Y.  Herald,  Nov.  23,  1913. 
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4  Albania.  It  is  announced  that  the  great  Powers  of  Europe  have 
given  their  consent  to  the  assumption  of  the  throne  of  Albania 
by  the  Prince  of  Wied. 
4  United  States.  The  Secretary  of  the  Navy  of  the  United  States 
announced  that  he  would  favor  an  international  Congress  in 
Washington  within  the  coming  year  to  bring  about  a  world-wide 
agreement  for  limiting  the  building  of  battleships.  N.  Y.  TimeSf 
Dec.  5,  1913, 

7  Switzerland — ^United   States.     Arbitration   treaty  signed   re- 

newing for  a  further  period  of  five  years  the  arbitration  treaty 
which  ejqpired  Feb.  29,  1913. 

8  United  States.    The  House  of  Representatives  passed,  by  a  vote 

of  317  to  11,  the  following  resolution:  Resolved,  That  in  the 
opinion  of  the  House  of  Representatives  the  declaration  of  the 
First  Lord  of  the  Admiralty  of  Great  Britain,  the  Right  Hon. 
Winston  Churchill,  that  the  Government  of  the  United  Kingdom 
is  willing  and  ready  to  coK)perate  with  other  Governments  to  se- 
cure for  one  year  a  suspension  of  naval  construction  programs 
offers  the  means  of  immediately  lessening  the  enormous  burdens  of 
the  people  and  avoiding  the  waste  of  investment  in  war  material. 
Sec.  2.  That  a  copy  of  this  resolution  be  furnished  the 
President  with  the  request  that,  so  far  as  he  can  do  so,  having 
due  r^ard  for  the  interests  of  the  United  States,  he  use  his  in- 
fluence to  consummate  the  agreement  suggested  by  the  Right 
Hon.  Winston  Churchill.  United  States  House  of  Representatives, 
5Sd  Cong.,  2d  sess.,  House  Res.  298;  Congressional  Record,  Dec.  8, 
1913. 

12  China — ^Russia.    Russia  proposed  to  the  other  Powers  the  evacua- 

tion of  Tchi-Li  by  the  international  troops  which  have  been  sta- 
tioned there  since  the  Boxer  Rebellion. 

13  Fifth  Pan  American  Conference.    Aimoimcement  of  the  tenta- 

tive program  for  the  Fifth  Pan  American  Conference  at  Santiago 
de  Chile  in  1914.  All  but  the  last  three  topics  are  said  to  be 
within  the  usual  strict  precautions  taken  to  prevent  the  raising  of 
embarrassing  questions  at  Pan  American  Conferences.  The 
eleventh  topic  proposed  is: 

'' Declaration  as  a  principle  of  American  policy  that  aliens  do 
not  enjoy  other  civil  rights  or  other  resources  than  those  guaran- 
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teed  by  the  constituti<m  and  laws  of  each  country  to  the  citizens 
thereof." 

This  tentative  program  has  been  submitted  to  the  Pan  Amer- 
ican nations  for  approval.  It  is  said  to  have  ahready  received  the 
approval  of  the  Secretary  of  State  of  the  United  States.  The 
criticism  of  the  eleventh  topic  is  that  such  an  agreem^t  would 
curtail  the  right  of  one  of  the  states  to  intervene  diplomatically 
on  behalf  of  its  citizens  in  other  Pan  American  states,  thus  leaving 
the  alien  no  redress  in  case  of  a  denial  of  justice  or  unfair  treat- 
ment by  the  courts  of  the  country  of  his  domicile. 

14  Crete.  Formal  annexation  of  the  Island  of  Crete  to  Greece. 
Crete  was  under  Venetian  rule  from  1211  to  1669,  when  it  was 
taken  by  Turkey  and  retained  until  the  outbreak  of  the  Greek 
revolution  in  1830  being  always  considered  one  of  the  worst  gov- 
erned of  Turkish  provinces.  When  Greek  independence  was  de- 
clared the  Powers  refused  to  include  Crete  among  the  islands 
annexed  to  Greece,  but  arranged  its  administration  by  the  Vice- 
roy of  E^ypt.  In  1840  the  government  was  again  undertaken  by 
Turkey.  After  an  insurrection  in  1868  a  kind  of  constitution  with 
a  certain  autonomy  was  granted,  unbodied  in  the  Organic  Act  of 
1868.  In  1878,  the  Cretans  invoked  the  mediation  of  England 
and  a  convention  known  as  the  Pact  of  Halepa  was  drawn  up, 
which  confirmed  the  Organic  Act  and  inaugurated  a  parliamen- 
tary regime.  The  Pact  was  observed  until  1889,  when  the  Porte, 
during  another  insurrection,  issued  a  firmin  abolishing  it,  and, 
although  the  Pact  possessed  quasi-intanational  sanction,  its 
abolition  did  not  cause  the  Powers  to  intervene.  Another  insur- 
rection in  1896  forced  the  Porte  to  restore  the  Pact  and  grant  a 
new  constitution.  The  insurrection  continued,  and  in  1897,  when 
Greece  intervened,  an  international  fleet  blockaded  the  Cretan 
coast.  The  Powers  called  upon  Greece  to  evacuate  the  island, 
and  refused  to  allow  its  annexation  to  Greece,  but  declared  that 
owing  to  the  failure  of  Turkey  to  carry  out  {mmiised  reforms, 
Crete  should  be  given  an  autonomous  government,  under  the 
suzerainty  of  Turkey,  but  pa3ring  no  tribute.  Cretan  autonomy 
was  proclaimed  March  20,  1897.  The  Powers  divided  the  island 
into  four  departments,  which  they  severally  undertook  to  ad- 
minister.   The  government  was  directly  under  a  High  Commis- 
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sioner,  the  post  being  occupied  by  Prince  George  of  Greece  from 
Nov.  28,  1898  to  September  25,  1906.  By  an  agreement  dated 
August  14, 1906,  the  Powers  invited  the  King  of  Greece,  in  event 
of  the  office  of  High  Commissioner  becoming  vacant,  to  propose 
a  candidate  for  the  post  to  be  nominated  by  the  Powers  for  a 
period  of  five  years,  and  agreed  that  Greek  officers  were  to  take 
over  the  direction  of  the  gendarmerie  and  militia.  In  1908  there 
was  much  agitation  for  annexation  to  Greece,  the  Cretans  is- 
suing an  annexation  proclamation,  and  the  Powers  declared  the 
administration  would  be  intrusted  to  the  ''constituted  authori- 
ties" until  the  question  could  be  settled  with  the  consent  of 
Turkey.  In  September,  1911  the  Powers  announced  that  they 
would  not  fill  the  post  of  High  Commissioner,  nor  in  any  way 
change  the  status  quo  of  the  island,  which  left  the  government 
in  the  hands  of  a  commission  and  assembly,  acting  in  the  name 
of  the  King  of  Greece.  In  October,  1912,  the  Cretan  deputies 
were  admitted  to  the  Greek  Parliament  at  Athens,  the  annexa- 
tion proclamation  of  1908  was  sanctioned  by  Greece,  and  a 
governor  was  appointed.  On  February  15,  1913,  the  island  was 
formally  evacuated  by  the  Powers,  and  on  December  14,  1913, 
King  Constantine  of  Greece  personally  raised  the  Hellenic  flag 
over  the  Island.    Statesman's  Yearbook,  1913. 

16  Death  of  Baron  Carl  Carlson  Sonde.    Baron  Bonde  was  President 

of  the  Swedish  arbitration  group  in  the  Swedish  Chamber  of 
Deputies,  President  of  the  Swedish  Group  of  the  Interparlia- 
mentary Union,  First  Gentleman  of  the  Swedish  Court  and 
member  of  the  Advisory  Coimcil  of  the  Carnegie  Endowment. 
He  was  the  author  of  various  historical  works. 

17  Nicaragua — United  States.    Arbitration  treaty  signed  embody- 

ing the  peace  plan  of  the  Secretary  of  State  of  the  United  States. 
See  this  Journal,  7:863 — Salvador — ^United  States. 

18  Netherlands — United  States.     Arbitration  treaty  signed  em- 

bodying the  peace  plan  of  the  Secretary  of  State  of  the  United 
States.  See  this  Journal:  7:863 — Salvador — ^United  States. 
23  China — Germany.  Agreement  signed  by  Chinese  Foreign  office 
and  German  Minister  to  China,  for  the  construction  of  two 
railways  in  China  to  be  undertaken  by  German  engineers  with 
German  capital.    The  estimated  cost  of  the  two  railways  is  from 
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$17,000,000  to  $20,000,000.  The  first  line  is  to  run  from  Kaomi 
near  Kiao-chou  on  the  Shantung  Railway  southward  to  Hanch- 
wang,  where  the  Tien-Tsin-Pukow  Railway  crosses  the  Grand 
Canal.  The  second  line  is  to  extend  the  Shantung  Railway  from 
its  present  terminus  at  Tsinan  to  Shunteh,  on  the  Hankow  Rail- 
way. The  concession  for  the  Kaomi  line  was  granted  in  the 
Kiao-chou  treaty  of  1898  but  never  before  undertaken.  N.  F. 
Herald,  Dec.  24, 1913, 

30  Italy — Portugal.  Italy  has  accepted  for  the  settlement  of  her 
claims  against  Portugal  for  confiscation  of  property  belonging  to 
Italian  reli^ous  associations,  the  principle  of  arbitration  agreed 
upon  by  Portugal  with  Great  Britain,  France  and  Spain. 

International  Conventions 

Adhesions,  Raiifications  and  Denundatians 

Automobiles.    Paris,  October  11,  1909. 
Adhesions: 

Denmark  for  Danish  Antilles,  except  Faroe  Islands   (R). 
Aug,  13,  1913.    J.  0.,  1913:7493. 
Denunciations: 

Great  Britain  for  Barbados,  Leeward  Islands,  Northern  Nigeria, 
Southern  Nigeria,  Sierra  Leone  and  Seychelles.  Aug.  13, 
1913.    jB.  g6n.  de  dr.  int.  pub.,  W:S05, 

Collisions  at  Sea.    Brussels,  September  23,  1913. 
Ratifications: 

Greece.   J.  0.,  1913  .-9325. 
I^caragua.    Reichs-G.,  1913:707. 
Norway.   J.  0.,  1913:10482. 

Copyright,  LrrERART  and  Artistic  Property.    Berne,  1886;  Paris, 
1896;  Berlin,  1908. 
Adhesions: 

Great  Britain  for  Newfoimdland,  July  1,  1912. 

Declaration  of  London.    Feb.  26,  1909. 

Declaration  concerning  the  laws  of  naval  warfare.    Signed  by  Ger- 
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many,  United  States,  Austria-Hungary,  France,  Great  Britain, 

Netheriands,  Spain,  Italy,  Russia  and  Japan. 
Ratification    advised    by   the   United   States '  Senate   April    26, 

1912. 
Ratification  voted  down  in  the  Parliament  of  Great  Britain. 
English  text:  Malloy,  Vol.  3  (Charles),  266;  United  States  Senate, 
61st  Cong,,  1st  sess..  Confidential,  Ex  A. 

Industrial  Property.    Washington,  June  2,  1911. 

Convention  of  the  union  of  Paris  March  20,  1883,  revised  at 
Brussels,  December  14,  1900,  and  at  Washington  June  2, 
1911.  Signed  by  Germany,  Austria,  Belgium,  Brazil,  Cuba, 
Denmark,  Dominican  Republic,  Spain,  United  States,  France, 
Great  Britain,  Italy,  Japan,  Mexico,  Norway,  Portugal, 
Servia,  Sweden,  Switzerland,  France  for  Tunisia. 
Ratifications,  up  to  April  1, 191 S: 

Germany,    Austria-Hungary,    Dominican    Republic,    Spain, 
France,    Great   Britain,    Italy,   Japan,   Mexico,    Norway, 
Netherlands,  Portugal,  Switzerland  and  Tunis.    Ratified  by 
United  States,  June  20,  1912,  proclaimed,  April  29,  1913. 
Adhesions: 

Great  Britain  for  New  Zealand,  Ceylon,  Trinidad  and  Tobago. 
R,  gin.  de  dr.  int.  pub.,  j^0:509. 

Great  Britain  for  Papua,  Feb.  1,  1913;  Norfolk  Island  and 
Australia,  July  1,  1912.    J.  0.,  1913:10482. 

French  and  English  texts:  U.  S.  Treaty  Series,  No.  579;  French 
text:  Arch.  dipL,  126 :&5;  German  text;  Reichs^.,  1913:236, 
251. 

Public  Hygiene.    Rome,  December  9, 1907. 
Adhesions: 

Uruguay.    J.  0.,  1913:8773. 

French  and  English  texts:  MaUoy,  Treaties,  Conventions,  etc., 
Vol.  2,  2214. 

Salvage.    Brussels,  September  23,  1910. 
Ratifications: 

Greece.    J.  0.,  1913:9325. 
Norway.    J.  0.,  1913:10482. 
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Sanitary  Convention.    Paris,  January  17,  1912. 

Signed  by  Germany,  United  States,  Argentine  Republic,  Austria,. 
Belgium,  Bolivia,  Brazil,  Bulgaria,  Chile,  Colombia,  Costa  Rica,^ 
Cuba,  Denmark,  Ecuador,  Spain,  France,  Great  Britain,  Greece,. 
Guatemala,  Haiti,  Honduras,  Italy,  Luxemburg,  Mexico,  Mon- 
tenegro, Norway,  Panama,  Netherlands,  Persia,  Portugal,  Rou- 
mania,  Russia,  Salvador,  Servia,  Siam,  Sweden,  Switz^land^ 
Turkey,  Egypt,  Uruguay. 
Ratifications: 
Uruguay. 

United  States:  ratification  advised  by  the  Seiate,  Feb.  26, 1913. 
French  and  English  texts:  Mallay,  Vol.  3  (Charles), 390;  Spanish 
text:  B.Bd.  Ext.  (Colombia),  4:435. 

Trade-Marks.    Madrid,  April  14,  1891.    Washington,  June  2,  1911. 
Signed  by  Brazil,  Cuba,  Spain,  France,  Great  Britain,  Portugal,. 

Switzerland  and  Tunis. 
Ra^fications: 

France.    April  17,  1913. 

Great  Britain  for  Ceylon,  Trinidad,  Tobago.   B.  gin.  de  dr.  int. 

pub.,  ;gO:605. 
French  text:  Arch  dipl,  126 JSO. 

Whitb  Slavery.    Convention,  Paris,  May  4,  1910. 
Accessions: 

Great  Britain  for  Canada,  April  25,  1913;  R.  gin,  de  dr.  int. 
pvb.,  «0«05;  J.  0,,  1913*773.  Great  Britam  for  South 
African  Union,  Sept.  19,  1913.  jB.  g6n.  de  dr.  int.  pub.,  BO: 
605;  J.  0.,  1913*773.  Great  Britam  for  Newfoundland  and 
New  Zealand,  Oct.  1,  1913.  J.  0.,  1913:10151.  Portugal, 
Sept.  9,  1913. 
French  text:  J.  0.,  April  23,  1913;  French  and  German  texts: 
Reidis^}.,  1913:31. 

Kathrtn  Sellers. 
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Great  Britain  ^ 

Aliens  Act,  1905.  Return  of  alien  passenger  traffic  to  and  from  the 
United  Kingdom,  and  number  of  expulsion  orders  made,  during  the 
three  months  ended  June  30,  1913.    Cd.  7047,  2d. 

Aviation,  Memorandum  on  naval  and  military.    Cd.  6695.    l}^. 

China.  Further  correspondence  respecting  the  affairs  of.  (February 
to  December,  1912.)    Cd.  7054.    llj^. 

East  Africa  Protectorate.  Judgment,  dated  May  26,  1913,  of  the 
High  Court  in  the  case  brought  by  the  Masai  Tribe  against  the  Attorney- 
General  of  the  East  Africa  Protectorate  and  others.    Cd.  6939.    1 J^. 

Egypt.  Translation  of  organic  and  electoral  law,  promulgated  July  21 , 
1913.    Cd.6878.    S^d. 

Marconi's  Wireless  Telegraph  Co.,  Ltd.,  Agreement  between,  and  the 
Postmaster  General,  with  regard  to  the  establishment  of  a  chain  of  Im- 
perial wireless  stations;  with  Treasury  minute  thereon.  H.  of  C.  Reports 
and  Papers,  1913,  No.  217.    7Hd. 

Opium.  Agreement  between  United  Kingdom  and  Portugal  for  r^u- 
lation  of  opium  monopolies  in  the  colonies  of  Hong  Kong  and  Macao. 
Signed  at  London,  Jime  14,  1913.    Treaty  ser.,  1913,  No.  11.    Id. 

Persia.  Financial  advances  made  by  H.  M.  Government  and  the 
Government  of  India  to  the  Persian  Government.    Cd.  7053.    Id. 

Sierra  Leone.  Despatch  from  the  Governor,  reportmg  on  the  meas- 
ures adopted  to  deal  with  unlawful  societies  in  the  protectorate.  Cd^. 
6961.    2^. 

United  States  ^ 

Alaska  fisheries,  Laws  and  regulations  for  protection  of.  5  p.  Com* 
merce  Dept.    (Circular  251 ;  Bureau  of  Fisheries.) 

'  Official  publicationB  of  Great  Britain  and  many  of  the  British  colonies  may  be 
purchased  of  Wyman  &  Sons,  Ltd.,  Fetter  Lane,  £.  C,  London,  EIngland. 

'When  prices  are  given,  the  document  in  question  may  be  obtained  for  the  amount 
noted  from  the  Superintendent  of  Documents,  Oovemment  Printing  Office,  Wash* 
ington,  D.  C. 
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Canal  Zone,  Executive  order  to  punish  deported  persons  who  return 
to.   Sept.  25, 1913.    Ip.T.    (No.  1832.)    StaieDept. 

Extradition  between  Philippine  Islands  or  Guam  and  British  North 
Borneo.  Arrangement  effected  by  exchange  of  notes,  signed  Sept.  1-23, 
1913.    4  p.    Treaty  «cr..  No.  582.    State  Dept. 

Indenmity.  Report  favoring  H.  7384  to  authorize  payment  of  in- 
demnity to  Italian  Government  for  killing  of  Angelo  Albano.  Oct.  2, 
1913.    Ip.   S.rp.  lis. 

International  conference  on  safety  at  sea,  preliminary  work  for.  Re- 
port to  Secretary  of  Commerce  of  committee  on  aids  and  perils  to  navi- 
gation.   [1913]  13  p.    Commerce  DepL 

.   Report  of  conmiittee  on  efficiency  of  officers  and  crews.    [1913] 

6  p.    Commerce  DepL 

.    Report  of  conmiittee  on  radiotel^graphy.    [1913]  6  p.    Com- 

merce  DepL 

.    Report  of  committee  on  fire  protection.    [1913]  3  p.    Commerce 

DepL 

.    Report  of  committee  on  hulls  and  bulkheads.    [1913]  47  p.  il. 

Commerce  DepL 

.    Report  of  committee  on  lifeboats.    [1913]  6  p.    Commerce 

DepL 

International  Cotton  Congress,  The  Hague,  June  9-11, 1913.  Report 
by  sub-committee  to  permanent  American  commission  on  agricultural 
finance,  production,  distribution,  and  rural  life.  1913.  5  p.  S.  doc. 
176.    Paper,  5c. 

International  Institute  of  Agriculture,  Rome,  May,  1913.  Report  of 
delegates  of  United  States  to  general  assembly  of,  with  annual  report  of 
permanent  delegate.    Sept.  29,  1913.    64  p.    S.  doc.  196.    Paper,  5c. 

International  Joint  Commission  on  Boundary  Waters  between  United 
States  and  Canada.  Decision  and  order  of  approval  in  matter  of  appli- 
cation of  Watrous  Island  Boom  Co.  for  approval  of  plans  for  boom  in 
Rainy  River.    89  p.  map.    State  Dept.   Paper,  10c. 

International  radiotelegraph  convention.  List  of  abbreviations  to 
be  used  in  radio  communication.  [1913]  1  p.  il.  f.  Navigation  Bureau. 
(Radio  service.)    Paper,  5c. 

Mexico.    H.  J.  R*  130  for  relief  and  transportation  of  destitute  Amer- 
ican citizens  in.   Sept.  16, 1913.    (No.  8.) 
J     Naturalization  laws  and  regulations,  Aug.  20, 1913.    33  p.    Paper,  5c. 
Naturalization  Bureau. 
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Panama  Canal  traffic  and  tolls.  By  Emory  R.  Johnson,  special  com- 
missioner.   Errata.    [1913]  1  p.  4**.    War  DepL 

Panama-Pacific  International  Exposition,  Report  favoring  H.  7595, 
for  free  importation  of  articles  intended  for  foreign  buildings  and  ex- 
hibits at.   Sept.  2, 1913.   4  p.   H.rp.65. 

Peace,  world,  imder  Apierican  leadership,  sermon  by  T.  M.  C.  Bir- 
mingham.   Sept.  25, 1913.    18  p.   S.  doc.  139. 

Porto  Rico.  Compilation  of  revised  statutes  and  codes  of  Porto  Rico, 
embracing  certain  Spanish  laws  still  in  force,  general  and  permanent 
legislation  Dec.  3,  1900-Mar.  9,  1911;  with  organic  laws  of  Porto  Rico, 
being  treaty  of  peace  with  Spain  and  acts  of  Congress  having  special 
reference  to  Porto  Rico.  1913.  vii +1682  p.  large  8^  S.  doc.  S13,  6 Ist 
Cong.Sdsess.   Cloth,  $3.25. 

Radiotel^raph  convention  between  United  States  and  other  Powers; 
signed  London,  July  5, 1912,  proclaimed  July  8, 1913.  76  p.  il.  Treaty 
ser.f  No.  581.    [French  and  English.]    Staie  DepL 

South  America.  The  world  race  for  rich  South  American  trade,  ar- 
ticle relating  to  competition  between  United  States,  Germany,  Great 
Britain,  and  Italy  for  rich  South  American  trade,  and  survey  of  e£fects 
of  Panama  Canal  upon  South  America.  By  Charles  Lyon  Chandler. 
1913.    12  p.    S.  doc.  208.   Paper,  5c. 

Tariff.  Response  to  resolution,  report,  with  accompanying  papers, 
relating  to  paragraph  J,  subdivision  7,  of  sec.  4, 5  as  amended,  of  H.  3321, 
providing  for  discount  of  5  per  cent  on  duties  on  goods,  wares,  and  mer- 
chandise imported  by  vessels  admitted  to  r^istration  imder  laws  of 
United  States.    Sept.  4,  1913.   4  p.    S.  doc.  179. 

Taxation  of  government  property  in  capitals  of  leading  coimtries  of 
the  world,  Response  to  resolution,  communication  with  information 
relating  to.   August  13, 1913.    64  p.   S.  doc.  163.   Paper,  5c. 

Geo.  a.  Finch. 


JUDICIAL   DECISIONS    INVOLVING   QUESTIONS   OF 

INTERNATIONAL    LAW 

WILLIAM  STEWABT  MACLEOD  V.  THB  UNITED  STATES 

Supreme  Court  of  the  United  States 
June  10,  1913 

The  appellant;  William  Stewart  MacLeod,  surviving  partner  of  Mac- 
Leod &  Company,  brought  suit  in  the  Court  of  Claims  to  recover  from 
the  United  States  the  amount  of  certain  duties  paid  by  the  firm  imder 
protest  upon  a  cargo  of  rice  imported  into  the  Island  of  Cebu  at  the 
city  and  port  of  the  same  name,  in  the  Philippine  Islands,  on  January  29, 
1899.  The  Court  of  Claims  decided  in  favor  of  the  United  States  and 
rendered  judgment  dismissing  the  petition.  45  Ct.  Cls.  339.  The  case 
was  then  appealed  to  this  court. 

The  Court  of  Claims  made  findings  of  fact,  the  substance  of  which 
is  as  follows: 

The  claimant  firm,  comprised  of  the  appellant  (the  survivor)  and  two 
others,  all  citizens  of  Great  Britain,  had  its  head  office  at  Manila  and 
was  engaged  in  doing  a  general  mercantile  business  there  and  elsewhere 
in  the  Orient.  On  January  13,  1899,  the  claimants  chartered  an  Amer- 
ican steamship,  the  Ventis,  at  Manila  and  cleared  her  in  ballast  for 
Saigon,  China,  whence  she  sailed  for  the  port  of  Cebu  with  a  cargo  of 
rice  on  January  22nd,  carrying  the  usual  consular  papers.  Prior  to  that 
time  it  had  been  the  practice  of  the  military  authorities  at  Manila  to 
require  importers,  residing  in  that  city  and  shipping  rice  to  points  in 
the  Philippines  not  actually  occupied  by  the  United  States  forces,  to 
present  certified  manifests  covering  their  cargoes  and  to  pay  the  duties 
thereon  to  the  United  States  military  collector  of  customs  at  Manila, 
which  practice  was  a  matter  of  common  knowledge  and  discussion  among 
the  business  men  in  that  city,  but  there  is  no  other  evidence  charging 
the  claimants  with  knowledge  of  the  fact. 

The  collector  at  Manila  was  informed  by  competitors  of  the  claimants 
that  the  latter  proposed  to  ship  the  cargo  to  Cebu  without  paying  duty 
158 
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at  Manila  and  that,  as  they  complied  with  the  requirements  of  the 
United  States  authorities,  they  would  be  unable  to  compete,  under  such 
unfair  conditions,  with  the  claimants;  and  the  collector  received  con- 
firmation of  such  report  from  the  consul  at  Saigon  on  the  21st  of  January, 
and  on  the  23rd  officially  notified  the  claimants  that  a  certified  manifest 
must  be  presented  and  duties  paid  on  the  cargo  at  the  custom  house  at 
Manila.  The  next  day  one  of  the  claimants  presented  hi  person  to  the 
collector  a  letter  stating  that  there  had  been  no  secret  as  to  the  move- 
ment of  the  Ventis;  that  she  had  been  openly  dispatched  to  Saigon  to 
load  a  cargo  of  rice  for  the  Philippines,  and  that  the  captain  had  instruc- 
tions to  secure  consular  papers,  if  ordered  to  Cebu,  hi  case  that  port 
should  be  in  the  possession  of  the  United  States  authorities  upon  his 
arrival,  and  that  they  presumed  his  papers  were  in  order;  that  according 
to  their  advice  Cebu  was  in  the  hands  of  the  republican  government, 
whose  authorities  would  exact  the  payment  of  duties,  the  same  in  amount 
as  under  the  Manila  tariff;  that  in  selling  the  cargo  they  had  been  re- 
quired to  guarantee  that  the  duties  would  not  exceed  those  under  the 
Manila  tariff;  that  the  claimants  protested  against  paying  the  duties 
twice,  as  it  was  through  no  fault  of  theirs  that  the  duties  went  to  the 
Cebu  authorities,  and  that,  desiring  to  respect  the  notification,  they 
would,  if  instructed,  request  their  Cebu  friends  to  protest  against  the 
payment  in  Cebu  because,  according  to  the  notification,  the  Cebu  cus- 
toms were  imder  the  control  of  the  United  States.  At  the  same  time 
the  collector  was  informed  that  a  ship  of  the  claimants  was  about  to 
leave  Manila  for  Cebu,  which  would  arrive  in  time  to  head  off  the  Ventis 
(which  did  hi  fact  sail  from  Manila  that  day  and  arrived  m  Cebu  before 
the  Venus);  that  their  intention  in  so  advising  the  collector  was  that  he 
might  take  the  steps  he  thought  most  expedient,  but  that  the  claimants, 
unless  otherwise  ordered  by  the  United  States,  intended  to  carry  out 
their  contract  with  the  purchasers  of  the  cargo,  even  if  required  to  pay 
double  duties. 

Upon  the  arrival  of  the  Venus  at  Cebu,  January  29,  1899,  the  native 
government  demanded  the  payment  of  duties  on  the  cargo  and  refused 
to  allow  its  discharge  until  such  payment  was  made.  On  February  4, 
1899,  the  duties  were  paid  and  the  cargo  delivered  to  the  purchasers. 
Upon  the  arrival  of  the  Venus  thereafter  at  Manila,  with  a  cargo  from 
Cebu,  she  was  at  first  prevented  from  dlscharghig  her  cargo  without 
paying  the  duties  involved  in  this  case,  but  later  was  permitted  to  do  so. 
Subsequently  the  collector  refused  to  receive  further  bushiess  from  the 
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claimants  until  the  duties  in  question  were  paid,  and  because  of  such 
refusal  and  in  order  to  transact  further  business  with  the  collector,  the 
claimants,  involuntarily  and  under  protest,  paid  the  duties  donanded. 
War  was  declared  with  Spain  on  April  25, 1898,  and  on  May  1, 1898, 
the  forces  of  the  United  States  captured  Manila  Bay  and  harbor.  The 
following  order  of  the  President  was  thereafter  promulgated: 

Executive  Mana<m,  July  12, 1896. 

By  virtue  of  the  authority  vested  in  me  as  Commaixier-iii-Chief  of  the  Anny  and 
Navy  of  the  United  States  of  America,  I  do  hereby  order  and  direct  that  upon  the 
occupation  and  possession  of  any  ports  and  places  in  the  Philippine  Islands  by  the 
forces  of  the  United  States  the  following  tariff  of  duties  and  taxes,  to  be  levied  and 
collected  as  a  military  contribution,  and  regulations  for  the  administration  thereof, 
shall  take  effect  and  be  in  force  in  the  ports  and  places  so  occupied. 

Questions  arising  under  said  tariff  and  regulations  shaU  be  dedded  by  the  general 
in  command  of  the  United  States  forces  in  those  islands. 

Neoeesaiy  and  auth<Mued  expenses  for  the  administration  of  said  tariff  and  regula- 
tions shall  be  paid  from  the  collections  thereunder. 

Accurate  accounts  of  collections  and  expenditures  shaU  be  kept  and  rendered  to  the 
Secretary  of  War. 

William  McKinlbt. 

The  protocol  of  August  12,  1898,  provided  that  "The  United  States 
will  occupy  and  hold  the  city,  bay  and  harbor  of  Manila,  pending  the 
conclusion  of  a  treaty  of  peace  which  shall  determine  the  control,  dis- 
position and  government  of  the  Philippines."  Manila  was  opened  as  a 
port  of  entry  on  August  20,  1898,  and  Cebu  on  March  14,  1899.  The 
executive  order  of  July  12,  1898,  was  not  proclaimed  hi  Cebu  until 
February  22, 1899,  or  later.  The  treaty  of  peace  was  signed  on  Decem- 
ber 10,  1898,  but  ratifications  were  not  exchanged  imtil  April  11,  1899. 
The  Spanish  forces  evacuated  the  Island  of  Cebu  on  December  25, 1898, 
havmg  first  appohited  a  provisional  governor.  Shortly  thereafter  the 
native  inhabitants,  formerly  in  insurrection  against  Spain,  took  posses- 
sion of  the  island,  formed  a  so-called  republic  and  administered  the 
affairs  of  the  island  until  possession  was  surrendered  to  the  United  States 
on  February  22,  1899,  prior  to  which  time  no  authorities  of  the  United 
States  had  been  ui  the  island  and  the  United  States  had  not  been  in 
possession  or  occupation  of  the  island,  it  havmg  been  up  to  that  time  in 
the  actual  physical  possession  of  the  Spanish  and  the  people  of  the  island. 

Mr.  Justice  Day,  after  making  the  foregoing  statement,  delivered  the 
opinion  of  the  court. 
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When  the  Spanish  fleet  was  destroyed  at  Manila,  May  1,  1898,  it 
became  apparent  that  the  Government  of  the  United  States  might  be 
required  to  take  the  necessary  steps  to  make  provision  for  the  govern- 
ment and  control  of  such  part  of  the  Philippines  as  might  come  into  the 
military  occupation  of  the  forces  of  the  United  States.  The  right  to 
thus  occupy  an  enemy's  country  and  temporarily  provide  for  its  govern- 
ment has  been  recognized  by  previous  action  of  the  executive  authority 
and  sanctioned  by  frequent  decisions  of  this  court.  The  local  govern- 
ment being  destroyed,  the  conqueror  may  set  up  its  own  authority  and 
make  rules  and  relations  for  the  conduct  of  temporary  government, 
and  to  that  end  may  collect  taxes  and  duties  to  support  the  military 
authority  and  carry  on  operations  incident  to  the  occupation.  Such 
was  the  course  of  the  government  with  respect  to  the  territory  acquired 
by  conquest  and  afterwards  ceded  by  the  Mexican  Government  to  the 
United  States.  Cross  et  al.  v.  Harrison,  16  How.  164.  See  also  hi  this 
connection  Fleming  et  al.  v.  Page,  9  How.  603;  New  Orleans  v.  Steam- 
ship Co.,  20  Wall.  387;  Dooley  v.  United  States,  182  U.  S.  222;  7  Moore's 
International  Law  Digest,  §§  1143  et  seq.,  hi  which  the  history  of  this 
government's  action  following  the  Mexican  War  and  during  and  after 
the  Spanish-American  War  is  fully  set  forth:  and  also  Taylor  on  Inter- 
national Public  Law,  chapter  IX,  Military  Occupation  and  Adminis- 
tration, §§  568  et  seq.;  and  II  Oppenheim  on  International  Law,  §§  166 
etseq. 

There  has  been  considerable  discussion  in  the  cases  and  in  works  of 
authoritative  writers  upon  the  subject  of  what  constitutes  an  occupation 
which  will  give  the  right  to  exercise  governmental  authority.  Such 
occupation  is  not  merely  invasion,  but  is  invasion  plus  possession  of  the 
enemy's  country  for  the  purpose  of  holding  it  temporarily  at  least.  II 
Oppenheim,  §  167.  What  should  constitute  military  occupation  was 
one  of  the  matters  before  The  Hague  convention  in  1899  respecting  laws 
and  customs  of  war  on  land,  and  the  followmg  articles  were  adopted  by 
the  nations  giving  adherence  to  that  convention,  among  which  is  the 
United  States  (32  Stat.  II,  1821) : 

Article  XLII.  Territory  is  considered  occupied  when  it  is  actually  placed  under 
the  authority  of  the  hostile  army. 

The  occupation  applies  only  to  the  territory  where  such  authority  is  established, 
and  in  a  position  to  assert  itself. 

Article  XLIII.  The  authority  of  the  legitimate  power  having  actually  passed  into 
the  hands  of  the  occupant,  the  latter  shall  take  all  steps  in  his  power  to  re-establish 
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and  insure,  as  far  as  possible,  public  ofvler  and  safety,  while  respecting,  unless  ah* 
solutely  prevented,  the  laws  in  force  in  the  countiy. 

A  reference  to  the  Messages  and  Papers  of  the  Presidents,  to  which 
we  may  refer  as  matters  of  public  history,  shows  that  the  President  was 
sensible  of  and  disposed  to  conform  the  activities  of  our  government  to 
the  principles  of  international  law  and  practice.  See  10  Messages  and 
Papers  of  the  Presidents,  208,  executive  order  of  the  President  to  the 
Secretary  of  War,  in  which  the  President  said  (p.  210) : 

^Mu\e  it  is  hcki  to  be  the  right  of  a  conqueror  to  levy  contributions  upon  the  enemy 
in  their  seaports,  towns,  or  provinces  which  may  be  in  his  military  possession  by  con- 
quest, and  to  appl>'  the  proceeds  to  defray  the  expenses  of  the  war,  this  right  is  to  be 
exercised  within  such  limitations  that  it  may  not  savor  of  confiscation.  As  the  rasult 
of  military  occupation  the  taxes  and  duties  payable  by  the  inhabitants  to  the  former 
government  become  pa>'able  to  the  military  occupant,  unless  he  sees  fit  to  substitute 
for  them  other  rates  or  modes  of  contributions  to  the  expenses  of  the  government. 
The  moneys  so  collected  are  to  be  used  for  the  purpose  of  paying  the  expenses  of 
government  under  the  military  occupation,  such  as  the  salaries  of  the  judges  and 
the  police,  and  for  the  payment  of  the  expenses  of  the  army. 

To  the  stmie  effect,  executive  order  of  the  President  to  the  Secretary 
of  the  Treasury',  in  which  the  President  said  (p.  211) : 

1  have  determined  to  order  that  all  ports  or  places  in  the  Philippines  which  may  be 
in  the  actual  possession  of  our  land  and  naval  forces  by  conquest  shall  be  opened, 
while  our  military  occupation  may  continue,  to  the  commerce  of  all  neutral  nations, 
as  well  as  our  own,  in  articles  not  contraband  of  war,  upon  payment  of  the  rates  of 
duty  which  may  be  in  force  at  the  time  when  the  goods  are  imported. 

And  the  like  executive  order  of  the  President  to  the  Secretary  of  the 
Navy  (p.  212). 

In  pursuance  of  this  policy,  the  order  of  July  12,  1808,  was  framed. 
By  its  plain  terms  the  President  orders  and  directs  the  collection  of 
tariff  duties  at  ports  in  the  occupation  and  possession  of  the  forces  of  the 
United  States.  More  than  this  would  not  have  been  consistent  with  the 
principles  of  international  law,  nor  with  the  practice  of  this  government 
in  like  cases.  While  the  subsequent  order  of  December  21,  1898,  made 
after  the  signing  of  the  treaty  of  peace,  is  referred  to  in  the  brief  of  coun- 
sel for  the  government,  it  was  not  alluded  to  in  the  findingB  of  fact  of 
the  Court  of  Claims;  but  we  find  nothing  in  that  order  indicating  a 
change  of  policy  in  respect  to  the  collection  of  duties.  While  the  signing 
of  the  treaty  of  peace  between  the  United  States  and  Spain  on  Decem- 
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ber  10,  1898;  was  stated,  the  responsible  obligations  imposed  upon  the 
United  States  by  reason  thereof  were  recited  and  acknowledged  and  the 
necessity  of  extending  the  government  with  all  possible  dispatch  to  the 
whole  of  the  ceded  territory  was  emphasized,  no  disposition  was  shown 
to  enlarge  the  number  of  ports  and  places  hi  the  Philipphie  Islands  at 
which  duties  should  be  collected  so  as  to  include  those  not  occupied  by 
the  United  States,  and  the  President  said  (p.  220) : 

All  ports  and  places  in  the  Philippine  Islands  in  the  actual  possession  of  the  land 
and  naval  forces  of  the  United  States  wiU  be  opened  to  the  commerce  of  all  friendly 
nations.  All  goods  and  wares  not  prohibited  for  military  reasons,  by  due  aimounce- 
m^it  of  the  military  authority,  will  be  admitted  upon  payment  of  such  duties  and 
other  charges  as  shall  be  in  force  at  the  time  of  their  importation. 

The  occupation  by  the  United  States  of  the  city,  bay  and  harbor  of 
Manila  pending  the  conclusion  of  a  treaty  which  should  determine  the 
control,  disposition  and  government  of  the  Philippines  was  provided 
for  by  the  protocol  of  August  12,  1898,  and  the  necessity  of  further  oc- 
cupation, until  the  exchange  of  ratifications  by  the  Governments  of 
Spain  and  the  United  States,  was  recogni2ed  by  the  Plresident  in  the 
order  of  December  21,  1898.  We  have  been  unable  to  find  anything 
in  the  executive  or  congressional  action  prior  to  the  importation  of 
the  cargo  now  in  question  having  the  effect  to  extend  the  executive  order 
as  to  the  collection  of  duties  during  the  military  occupation  to  ports  and 
places  not  within  the  occupation  and  control  of  the  United  States. 

The  statement  of  the  facts  shows  that  the  insurgent  government  was 
in  actual  possession  of  the  custom-house  at  Cebu,  with  power  to  enforce 
the  collection  of  duties  there,  as  it  did.  Such  government  was  of  the 
class  of  de  facto  governments  described  in  1  Moore's  International  Law 
^8^)  §  20,  as  follows: 

But  there  is  another  description  of  government,  called  also  by  publicists  a  govern- 
ment de  facto  but  which  might,  perhaps,  be  more  aptly  denominated  a  government  of 
paramount  force.  Its  distinguishing  characteristics  are  (1)  that  its  existence  is  main- 
tained by  active  military  power  within  the  territories,  and  against  the  rightful  au- 
thority of  an  established  and  lawful  government;  and  (2)  that  while  it  exists  it  must 
necessarily  be  obeyed  in  civil  matters  by  private  citizens  who,  by  acts  of  obedience 
rendered  in  submission  to  such  force,  do  not  become  responsible,  as  wrongdoers,  for 
those  acts,  though  not  warranted  by  the  laws  of  the  rightful  government.  Actual 
governments  of  this  sort  are  established  over  districts  differing  greatly  in  extent  and 
conditions.  They  are  usually  administered  directly  by  military  authority,  but  they 
may  be  administered,  also,  by  civil  authority,  supported  more  or  less  directly  by 
military  force.    (Thomington  v.  Smith,  S  Wall.  1,  9.) 
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The  attitude  of  this  government  toward  such  de  facto  governments 
was  evidenced  in  the  Bluefields  case,  a  full  account  of  which  is  given 
in  1  Moore's  International  Law  Digest,  pp.  49  et  seq.  In  that  case  Gen- 
eral Reyes  had  headed  an  insurrectionary  movement  at  Bluefields  and 
acquired  actual  control  of  the  Mosquito  Territory  in  Nicaragua.  His 
control  continued  for  a  short  time  only,  February  3  to  February  25, 
1899,  and  after  the  re-establishment  of  the  Nicaraguan  Government  at 
Bluefields  it  demanded  of  American  merchants  the  payment  to  it  of 
certain  amounts  of  duty  which  they  had  been  compelled  to  pay  to  the 
insurgent  authorities  during  the  period  of  their  de  facto  control.  The 
American  Government  remonstrated,  and  the  duties  demanded  by  the 
Nicaraguan  Government  were  by  agreement  deposited  in  the  British 
consulate  pending  a  settlement  of  the  controversy.  The  Department  of 
State  of  the  United  States,  upon  receiving  sworn  statements  of  the 
American  merchants  to  the  effect  that  they  were  not  accomplices  of 
Reyes,  that  the  money  actually  exacted  was  the  amount  due  on  bonds 
which  then  matured  for  duties  levied  in  December,  1898,  payments 
being  made  to  the  agent  of  the  titular  government  who  was  continued 
in  office  by  General  Reyes,  that  payment  was  demanded  under  threat 
of  suspension  of  importations,  and  that  from  February  3  to  February  25 
General  Reyes  was  in  full  control  of  the  civil  and  military  agencies  in 
the  district,  expressed  the  opinion  that  to  exact  the  second  payment 
would  be  an  act  of  international  injustice;  and  the  money  was  finally 
returned  to  the  American  merchants  with  the  assent  of  the  Government 
of  Nicaragua. 

A  similar  case  appears  in  1  Moore's  International  Digest,  p.  49,  in 
which  our  government  was  requested  by  Great  Britain  to  use  its  good 
offices  to  prevent  the  exaction  by  the  Mexican  Government  of  certain 
duties  at  Mazatlan,  which  had  been  previously  paid  to  insurgents.  The 
then  Secretary  of  State,  Mr.  Fish,  instructed  our  Minister  to  Mexico 
as  follows: 

It  is  difficult  to  understand  upon  what  ground  of  equity  or  public  law  such  duties 
can  be  clauned.  The  obligation  of  obedience  to  a  government  at  a  particular  place 
in  a  country  may  be  regarded  as  suspended,  at  least,  when  its  authority  is  usurped, 
and  is  due  to  the  usurpers  if  they  choose  to  exercise  it.  To  require  a  repayment  of 
duties  in  such  cases  is  tantamount  to  the  exaction  of  a  penalty  on  the  misfortune, 
if  it  may  be  so  called,  of  remaining  and  carrying  on  business  in  a  port  where  the  au- 
thority of  the  government  had  been  annulled.  The  pretension  is  analogous  to  that 
upon  which  vessels  have  been  captured  and  condemned  upon  a  charge  of  violating  a 
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blockade  of  a  port  set  on  foot  by  a  proclamation  only,  without  force  to  carry  it  into 
effect. 

See  also  Colombian  Controversy,  6  Moore's  International  Law  Di- 
gest, pp.  995,  et  seq. 

While  differing  somewhat  in  its  circumstances,  the  case  of  United 
States  t^.  Rice,  4  Wheat.  246,  is  an  instructive  case.  In  that  case,  during 
the  War  of  1812,  the  port  of  Castine,  Maine,  was  captured  by  the  British 
forces  and  during  its  occupation  the  British  Government  exercised 
civil  and  military  authority  over  the  people,  established  custom-houses 
and  collected  duties  on  goods.  After  peace  and  the  re-establishment  of 
the  American  Government  at  Castine  the  collector  of  customs  claimed 
the  right  to  collect  duties  upon  the  goods,  and  this  court  held  that  the 
duties  could  not  be  collected  a  second  time.  Mr.  Justice  Story,  deliver- 
ing the  opinion  of  the  court,  after  stating  that  the  British  Government 
was  in  full  control  of  the  port  and  authorized  to  collect  duties,  said 
(p.  254): 

Castine  was,  therefore,  during  this  period,  so  far  as  respected  our  revenue  laws,  to 
be  denned  a  foreign  port;  and  goods  imported  into  it  by  the  inhabitants,  were  sub- 
ject to  such  duties  only  as  the  British  Government  chose  to  require.  Such  goods 
were  in  no  correct  sense  imported  into  the  United  States.  The  subsequent  evacuation 
by  the  enemy,  and  resumption  of  authority  by  the  United  States,  did  not,  and  could 
not,  change  the  character  of  the  previous  transactions.  The  doctrines  respecting  the 
ju8  posUindnii  are  wholly  inapplicable  to  the  case.  The  goods  were  liable  to  American 
duties,  when  imported,  or  not  at  all.  That  they  are  so  liable  at  the  time  of  importa- 
tion is  clear  from  what  has  been  already  stated;  and  when,  upon  the  return  of  peace, 
the  jurisdiction  of  the  United  States  was  reassumed,  th^  were  in  the  same  predica- 
ment as  they  would  have  been  if  Castine  had  been  a  foreign  territory  ceded  by  treaty 
to  the  United  States,  and  the  goods  had  been  previously  imported  there.  In  the  latter 
case,  there  would  be  no  pretence  to  say  that  American  duties  could  be  demanded; 
and,  upon  principles  of  public  or  municipal  law,  the  cases  are  not  distinguishable. 
The  authorities  cited  at  the  bar  would,  if  there  were  any  doubt,  be  decisive  of  the 
question.    But  we  think  it  too  clear  to  require  any  aid  from  authority. 

We  observe  that  the  learned  justice  puts  the  case  of  the  importation 
of  goods  into  a  foreign  territory  afterwards  ceded  to  the  United  States 
as  one  which  under  no  pretense  would  afford  an  authority  to  collect 
duties  upon  goods  previously  imported  there.  We  do  not  think  that  it 
was  the  purpose  of  the  executive  order  under  which  the  government 
at  Manila  was  instituted  and  maintained  at  the  time  of  this  importation 
to  direct  the  collection  of  duties  at  ports  not  in  the  oc<3upation  of  the 
United  States,  and  certainly  not  at  one  actually  in  the  possession  of  a 
de  facto  government,  as  is  shown  in  this  case. 
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It  is  said,  however;  that  the  claimants  resided  and  were  doing  busi- 
ness at  Manila  and  therefore  were  subject  to  the  military  authority 
there,  and  the  authority  of  a  conquering  power,  recognised  in  New  Or- 
leans t;.  Steamship  Company,  supra,  394,  to  regulate  trade  with  the 
enemy  and  in  its  country  is  cited  in  support  of  the  proposition.  That 
there  is  such  general  authority,  there  can  be  no  doubt.  It  is,  however, 
not  without  limitation,  and  a  local  commander  is  certainly  bound  by 
the  orders  of  the  President  as  commander  in  chief,  wliich  in  this  case 
had  limited  tari£f  collections  to  ports  and  places  occupied  by  the  United 
States.  And  such  authority  is  subject  to  the  laws  and  usages  of  war 
(New  Orleans  v.  Steamship  Co.,  supra,  p.  394)  and,  we  may  add,  to  such 
rules  as  are  sanctioned  by  established  principles  of  international  law. 

A  state  of  war  as  to  third  persons  continued  until  the  exchange  of 
treaty  ratifications  (Dooley  v.  United  States,  182  U.  S.  222,  230),  and, 
although  rice,  not  being  contraband  of  war,  might  have  been  imported 
(7  Moore's  International  Law  Dig.,  pp.  683,  684),  the  authority  of  the 
military  commander,  imtil  the  exchange  of  ratifications,  may  have  in- 
cluded the  right  to  control  vessels  sailing  from  Manila  to  trade  in  the 
enemy's  country  and  to  penalize  violations  of  orders  in  that  respect. 
But  whatever  the  authority  of  the  commander  at  Manila  or  those  acting 
under  his  direction  to  control  shipments  by  persons  trading  at  Manila 
and  in  vessels  sailing  from  there  of  American  registration,  such  au- 
thority did  not  extend  to  the  second  collection  of  duties  upon  a  cargo 
from  a  foreign  port  to  a  port  occupied  by  a  de  facto  government  which 
had  compulsorily  required  the  payment  of  like  duties. 

It  is  further  contended  that,  if  the  collection  of  duties  was  originally 
without  authority,  it  was  ratified  by  the  Act  of  June  30,  1906  (34  Stat. 
636),  which  provides: 

That  the  tariff  duties  both  import  and  export  imposed  by  the  authorities  of  the 
United  States  or  of  the  provisional  military  govenmient  thereof  in  the  Philippine 
Islands  prior  to  March  eighth,  nineteen  hundred  and  two,  at  all  ports  and  places  in 
said  islands  upon  all  goods,  wares,  and  merchandise  imported  into  said  islands  from 
the  United  States,  or  from  foreign  countries,  or  exported  from  said  islands,  are  hereby 
legalised  and  ratified,  and  the  collection  of  all  such  duties  prior  to  March  dghth, 
nineteen  hundred  and  two,  is  hereby  legalized  and  ratified  and  confirmed  as  fully 
to  all  intents  and  purposes  as  if  the  same  had  by  prior  act  of  Congress  been  specifically 
authorised  and  directed. 

The  history  of  this  act  and  others  growing  out  of  the  Spanish-American 
War  is  fully  set  forth  in  United  States  v.  Heinszen  &  Co.,  206  U.  S.  370. 
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This  court  had  held  that  the  President  had  no  authority  to  order  the 
imposition  of  duties  subsequent  to  the  ratification  of  the  treaty,  with 
reference  to  Porto  Rico  (Dooley  v.  United  States,  supra),  and  with  refer- 
ence to  the  Philippine  Islands  (Fourteen  Diamond  Rings  v.  United 
States,  183  U.  S.  176).  The  Act  of  July  1,  1902  (32  Stat.  691),  was  then 
passed  by  Congress,  ratifying  the  action  of  the  President  in  making  the 
order  of  July  12,  1898,  whereby  duties  had  been  collected  at  "all  ports 
and  places  in  the  Philippine  Islands  upon  passing  into  the  occupation  and 
possession  of  the  forces  of  the  United  States,''  and  amendments  of  that 
order,  and  ratifying  such  action  of  the  authorities  in  the  Philippines  as 
was  done  in  accordance  with  the  orders  of  the  President.  In  Lincoln  t;. 
United  States,  and  Warner,  Barnes  &  Co.,  Ltd.,  v.  United  States,  197 
U.  S.  419,  affirmed  on  rehearing  in  202  U.  S.  484,  the  act  of  July  1, 1902, 
was  construed  to  apply  only  to  duties  collected  prior  to  April  11,  1899 
(when  the  treaty  became  effective).  In  this  situation,  the  month  fol- 
lowing the  decision  of  this  court  in  202  U.  S.  484,  supra,  (affirming  the 
Lincoln  and  Warner,  Barnes  &  Co.,  Ltd.,  cases)  Congress  passed  the 
ratifying  act  now  in  question.  United  States  v,  Heinszen  &  Co.,  supra, 
381. 

Conceding  that  the  act  is  broad  enough  in  terms  to  cover  tariff  duties 
exacted  imder  the  authority  of  the  President's  orders  before  the  ratifica- 
tion of  the  treaty,  it  is  expressly  limited  to  tariff  duties,  import  and  ex- 
port, imposed  by  the  authorities  of  the  United  States  and  of  the  pro- 
visional government  of  the  islands  prior  to  March  8,  1902  (the  date 
of  the  act  of  Congress  temporarily  providing  revenue  for  the  Philippine 
Islands,  32  Stat.  54) ;  and  there  is  no  expression  of  purpose  in  the  statute 
to  enlarge  the  executive  orders  of  the  President,  which  limited  the  col- 
lection of  duties  during  our  military  occupation  to  ports  and  places  ac- 
tually held  and  occupied  by  the  forces  of  the  United  States,  or  to  ratify 
collections  made  where  goods  had  been  entered  at  a  port  not  under 
American  control  and  in  possession  of  Ade  facto  insurrectionary  govern- 
ment, as  is  here  shown. 

The  statute  should  be  construed  in  the  light  of  the  purpose  of  the 
government  to  act  within  the  limitation  of  the  principles  of  uitemational 
law,  the  observance  of  which  is  so  essential  to  the  peace  and  harmony 
of  nations,  and  it  should  not  be  assumed  that  Congress  proposed  to 
violate  the  obligations  of  this  country  to  other  nations,  which  it  was  the 
manifest  purpose  of  the  President  to  scrupulously  observe  and  which 
were  founded  upon  the  principles  of  international  law. 
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The  act  has  the  scope  given  to  it  in  the  case  of  United  States  t;.  Heins- 
zen  &  Co.,  206  U.  S.  370,  namely,  to  ratify  "the  collection  of  the  duties 
levied  under  the  order  of  the  President,"  which,  as  we  have  seen,  were 
tariff  duties  imposed  at  ports  in  the  occupation  and  possession  of  the 
United  States.  The  tariff  duties  upon  the  cargo  of  rice  here  in  question 
were  paid  to  the  de  facto  authorities  at  Cebu,  where  the  cargo  was  en- 
tered, and  the  payment  made  at  Manila  was  not  a  tariff  duty  but  an 
illegal  and  imwarranted  exaction  in  the  nature  of  a  penalty,  covered  by 
neither  the  orders  of  the  President  nor  the  ratifying  acts  of  Congress. 

We  think  the  Court  of  Claims  was  in  error  in  holding  the  duties  col-, 
lectible  at  Manila  under  the  circumstances  related,  and  in  adjudging  that 
the  Act  of  June  30, 1906,  ratified  the  conduct  of  the  military  authorities 
at  Manila  in  compelling  such  payment.  Its  judgment  will  therefore  be 
reversed  and  the  case  remanded  to  the  Court  of  Claims  with  instructions 
to  enter  judgment  for  the  claimant. 

Rei^ersed. 
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Professor  Schiicking  has  had  the  happy  thought  to  edit  a  series  of 
volumes  or  monographs  dealing  with  The  Hague  Conferences.  They  are 
to  be  prepared  by  the  most  eminent  publicists  of  the  German-speaking 
world.  A  volume  or  monograph  is  to  be  devoted  to  each  subject 
considered  by  the  Conferences  and  each  volume,  written  in  German,  is 
to  be  issued  as  it  is  ready  for  publication.  He  has  associated  with  him 
as  collaborators  distinguished  teachers  and  authorities  on  hitemational 
law,  who  are  interested  in  the  popularization  of  the  Conferences  and  who 
will,  it  is  hoped,  not  only  advise  Professor  Schiicking,  but  will  them- 
selves contribute  volumes  or  monographs  on  subjects  about  which  they 
may  claim  to  speak  as  experts.  Professor  Schiicking's  idea  is  to  have 
these  volumes  appear  at  irregular  intervals,  forming  a  part  of  a  series 
which  he  hopes  will  be  as  permanent  as  the  Conferences  they  are  to 
describe  and  popularize.  His  fundamental  purpose,  however,  was  not 
to  enrich  international  law  with  a  series  of  volumes,  however  admirable, 
but,  by  means  of  the  series,  to  make  the  work  of  The  Hague  better  known 
and,  if  possible,  appreciated  at  its  true  value  in  Germany.  Two  volumes 
have  already  appeared.  The  first,  entitled  Der  Staatenverband  der  Haager 
Konferenzen,  is  by  Professor  Schiicking.  The  second,  entitled  Das 
Problem  eines  intemationalen  Staaiengerichtshofes ^  is  by  Dr.  Hans  Weh- 
berg. If  we  may  judge  by  the  initial  volumes,  it  is  more  than  probable 
that  Professor  Schiiekmg  will  accomplish  his  purpose,  and  every  friend 
of  the  Conferences  must  wish  him  well. 

It  is  but  natural  that  Professor  Schiicking,  as  the  founder  and  editor 
of  the  series,  should  himself  contribute  the  first  volume,  and  it  is  as 
proper  as  it  is  natural  that  this  volume  should  attempt  to  define  the 
nature  and  scope  of  The  Hague  Conference,  as  such,  the  place  it  occupies 
among  other  conferences,  and  the  probable  fosm  which  it  may  assume. 
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It  is  not  the  intention  of  the  present  reviewer  to  examine  at  length 
Professor  Schllcking's  views,  or  to  subject  them  to  a  detailed  criticism, 
but,  rather,  to  state  his  fundamental  conceptions,  and  to  advise  the 
reader  who  understands  German  to  master  the  book,  and  to  inform  the 
reader  who  is  unfamiliar  with  German  that  an  English  translation  of 
the  first  two  volumes  of  the  series  will  shortly  be  issued  by  the  Division 
of  International  Law  of  the  Carnegie  Endowment  for  International 
Peace. 

Professor  Schilcking's  views  may  be  briefly  stated:  He  believes  that 
a  definite  political  union  of  the  states  of  the  world  has  been  created  by 
the  First  and  Second  Conferences,  that  the  various  agencies  created  by 
the  Conferences  are  not  merely  agents  or  organs  to  carry  out  the  pur- 
poses for  which  they  were  created,  but  that  they  are  agents  or  organs 
of  the  union;  that  is  to  say,  the  so-called  Permanent  Court  of  Arbitration 
is  not  merely  the  agency  of  the  two  or  more  parties  constituting  the 
special  or  temporary  tribunal  for  the  trial  of  an  individual  case,  but 
that  the  court  and  its  tribunal  are  in  fact  the  organ  of  the  union  and 
administer  justice  not  merely  in  the  name  of  the  parties  constituting 
the  tribunal,  but  in  the  name  of  the  states  forming  the  union.  This  is 
indeed  a  radical  conception,  but  it  is  a  logical  deduction  on  the  assump- 
tion that  the  union  of  the  states,  of  which  The  Hague  Conferences  are 
the  evidence,  is  a  political  and  organic  union.  The  writer  of  this  review 
prefers  to  consider  the  union,  in  so  far  as  the  administration  of  justice  is 
concerned,  as  a  public  union,  of  the  type,  for  example,  of  the  Universal 
Postal  Union.  After  a  careful  discussion  of  the  nature  of  the  Confer- 
ence, the  services  which  it  has  rendered  and  will  undoubtedly  render, 
if  it  be  held  at  r^ular  stated  intervals — ten  years,  in  his  opinion,  would 
be  often  enough — ^the  author  pro{)oses  that  the  Third  Conference  adopt 
a  convention  defining  the  aim  and  purpose  of  the  Conference,  the  period 
at  which  it  shall  meet,  the  procedure  to  be  followed  by  it  in  the  conduct 
of  its  business,  and  the  details  necessary  to  perfect  its  organization. 
The  provisions  of  the  draft  convention  which  he  proposes  are  in  the 
nature  of  a  codification  of  the  practice  of  the  nations,  in  so  far  as  The 
Hague  Conferences  are  concerned,  and  do  not  express  the  author's  views 
concerning  the  probable  or  desirable  development  of  international  or- 
ganization. His  personal  views  are  contained  in  Chapter  5  and,  while 
entitled  to  great  respect  and  consideration,  they  will  undoubtedly  be 
considered  as  somewhat  radical.  The  present  reviewer  has  no  desire  to 
match  his  views  against  those  of  Professor  Schllcking,  and  the  purpose 
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of  this  review  is,  as  stated,  to  call  attention  to  Professor  Schticking's 
very  able  volume,  to  express  the  hope  that  it  may  be  widely  circulated 
in  German,  as  it  will  stimulate  thought  and  provoke  discussion,  and  that 
it  may  be  even  more  widely  read  in  its  English  translation.  For  what- 
ever may  be  thought  of  the  correctness  of  Professor  Schticking's  point 
of  approach  and  the  conclusions  which  he  reaches,  there  can  be  no  doubt 
that  the  StcuUerwerband  der  Haager  Kanferemen  is  not  only  an  admirable 
introduction  to  the  series  of  volumes  and  monographs  to  be  devoted 
to  the  work  of  The  Hague,  but  also  a  distinct  contribution  to  one  of  the 
most  important  and  hopeful  phases  of  international  life. 


Dr.  Wehberg's  monograph  on  the  problem  of  an  international  court 
of  justice  is  a  very  remarkable  performance,  and  can  not  be  read  by 
any  person  to  whom  the  German  language  is  familiar  without  admira- 
tion for  the  skillful  manner  in  which  he  has  discussed  the  various  prob- 
lems connected  with  an  international  court  and  without  a  feeling  of 
gratitude  for  the  balanced  judgment  and  the  spirit  of  fairness  which  he 
has  displayed  in  the  attempt  to  solve  the  problems  connected  with  the 
proposed  court,  which  are  both  many  and  difficult. 

Dr.  Wehberg  approached  the  question  of  an  international  court  of 
justice  with  considerable  misgivings  and,  in  a  previous  publication,  he 
declared  himself  to  be  a  partisan  of  the  so-called  Permanent  Court  of 
Arbitration  and  opposed  to  the  establishment  of  a  truly  permanent 
court  composed  of  professional  judges  acting  under  a  sense  of  judicial 
responsibility.  Study  and  reflection,  however,  have  convinced  him  of 
the  necessity  of  the  latter  court,  and  the  volume  under  review  is  calcu- 
lated to  strengthen  the  faith  of  those  who  believe  in  the  proposed  court 
and  to  persuade  many  doubters  and  waiverers  who  are  open  to  ar-» 
gument. 

Dr.  Wehberg  believes  that  international  law  must  be  developed  in 
order  more  adequately  to  meet  the  world's  needs,  that  the  conflicts  in- 
evitably arising  between  nations  in  so  far  as  they  are  of  a  legal  character 
can  best  be  decided  by  a  court  of  justice  composed  of  permanent  and 
professional  judges,  whose  duty  it  will  be  both  to  find  and  to  apply  the 
principle  of  justice  decisive  of  the  conflicts  submitted  to  the  court,  and 
that  such  a  tribunal  can  safely  be  entrusted  to  develop  the  system  of 
law,  as  is  the  wont  of  courts,  which  it  applies  to  the  deci»on  of  concrete 
cases.    He  believes,  and  rightly,  that  the  nations  appearing  before  the 
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court  should  not  lx>  represented  by  judges  upon  the  bench,  as  the  pres- 
ence of  national  judges  is  not  only  embarrassing  in  itself,  but  tends  to 
question  the  impartiality  of  the  decision.  He  is  inclined  to  think  that 
the  framers  of  the  so-called  Permanent  Court  of  Arbitration  devised  by 
the  First  Hague  Conference  did  not  intend  to  create  a  judicial  tribunal, 
that  their  purpose  was  to  provide  machinery  for  the  adjustment  of  a 
dispute  rather  than  for  its  decision  according  to  principles  of  law,  and 
he  cites  on  this  point  the  views  not  only  of  delegates  of  the  First  but  also 
of  the  Second  Conference  in  support  of  his  contention.  The  question 
is  one  of  no  little  difficulty,  but  whether  the  partisans  of  the  so-called 
Permanent  Court  of  Arbitration  meant  it  to  be  a  judicial  tribunal,  Dr. 
Wehberg  is  very  clear  in  his  mind  that  it  is  not  and  that  an  international 
court  of  justice  in  the  technical  sense  of  the  word  should  be  created. 
It  is  refreshing  to  find  that  Dr.  Wehberg  has  not  allowed  himself  to  be 
led  by  false  analogies  and  that  he  rejects  as  unsuited  to  the  international 
tribunal  the  execution  of  their  judgments  by  means  of  force.  Dr.  Weh- 
berg approves  the  project  of  the  Court  of  Arbitral  Justice  drafted  by  the 
Second  Hague  Conference,  and  his  ninth  chapter  is  a  brief  and  service- 
able comment  upon  it.  The  writer  of  this  review  has  devoted  much 
thought  and  attention  to  the  question  of  a  permanent  court  of  justice, 
and  he  commends  this  volume  to  the  interested  public  as  the  best  state- 
ment of  the  problems  connected  with  the  necessity  and  organization  of 
an  international  court  which  it  has  been  his  fortune  to  read;  and,  as  an 
evidence  of  his  sincere  appreciation  of  the  book  and  the  services  which 
he  can  render  for  the  cause  for  which  it  was  written,  he  begs  to  state  in 
conclusion  that  he  has  made  arrangements,  as  Director  of  the  Division 
of  International  Law  of  the  Carnegie  Endowment  for  International 
Peace,  to  have  the  work  translated  into  Ikiglish  by  a  competent  person 
and  to  have  it  published  under  the  auspices  of  the  Eindowment. 

James  Brown  Scott. 

La  Doctrina  Drago.    By  Alfredo  N.  Vivot.    Buenos  Aires:  Imprenta  y 
Casa  Editora  de  Coni  Hermanos:  191 1.   pp.  395. 

The  author  sets  forth  his  purpose  in  the  following  sentence: 

My  desire  has  been  to  produce  a  brief  study  of  the  doctrine  and  the  diBCuaBions 
which  it  has  occasioned;  to  search  for  its  true  significance  and  its  exact  compass;  to 
record  the  cinnimstances  which  gave  rise  to  it  and  the  vicissitudes  of  its  fitful  exist- 
ence; and  to  study  its  economic,  juridical,  and  political  foundations,  and  the  criti- 
cisms and  comments  of  which  it  has  been  the  object. 
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He  says  the  subject  is  generally  supposed  to  be  easy  and  of  slight  in- 
terest and  not  sufficiently  important  for  a  doctoral  thesis  in  jurispru- 
dence; but  declares  that  he  had  been  guided  in  his  choice  of  it  solely  by 
his  belief  in  its  great  interest.  As  evidence  of  its  importance  he  recites 
the  names  of  several  prominent  internationalists  who  have  published 
studies  of  it;  and  concerning  its  ease  he  declares  that  after  working  over 
these  studies  and  the  works  of  reference  he  had  found  necessary  he  is 
able  to  affirm  from  his  own  experience  that  even  an  inadequate  study  of 
the  doctrine  requires  a  vast  combination  of  knowledge  and  a  sound  and 
just  legal  judgment.  Apparently  foreseeing  that  this  apologetic  and 
self-laudatory  introduction  would  provoke  criticism,  he  says  it  is  not 
intended  as  a  ready-made  eulogy  but  merely  as  an  explanation. 

In  his  first  chapter  on  ''Antecedents"  the  author  studies  the  affairs 
of  Venezuela,  internal  and  foreign,  which  furnished  the  occasion  for 
Drago,  Minister  for  Foreign  Affairs  of  Argentina,  to  address  the  note 
of  December  29,  1902,  to  the  Argentine  minister  in  Washington,  which 
note  contained  the  declaration  that  has  since  become  famous  as  the 
Drago  Doctrine.  The  political  dissensions  of  Venezuela,  especially  the 
revolution  of  1899  which  elevated  Castro  to  power  and  the  struggles  he 
was  compelled  to  engage  in  to  retain  the  power,  gave  rise  to  a  series  of 
diplomatic  reclamations  for  losses  arising  from  various  causes.  The  idea 
of  employing  national  armed  forces  to  aid  in  the  collection  of  these  claims 
had  its  rise  in  Germany,  where  there  was  a  certain  money-lending  firm 
which  had  financed  the  building  of  a  state  railway  in  Venezuela.  The 
Venezuelan  Government  had  not  met  its  obligations  to  the  company, 
and  even  the  interest  had  not  been  paid  with  regularity.  The  forcible 
collection  of  these  obligations  was  the  real  purpose  of  Germany;  but  as 
the  ostensible  reason  for  her  position  that  government  invoked  certain 
damages  caused  to  the  persons  and  goods  of  her  subjects  resident  in 
Venezuela.  The  purpose  of  England  was  not  originally  to  protect  her 
foreign  bondholders,  although  later  she  took  advantage  of  circimi- 
stances  to  do  that  also;  but  at  first  her  claims  were  based  on  certain 
outrages  asserted  to  have  been  inflicted  on  British  ships  and  subjects, 
thus  offending  the  dignity  and  honor  of  the  nation.  The  fact  that  there 
wasstrong  reason  to  believe  that  many  of  these  British  ships  and  subjects 
had  been  aiding  the  revolution  or  engaged  in  contraband  trade  did  not 
deter  England  from  joining  Germany  in  coercing  the  Venezuelan  Govern- 
ment. Italy  demanded,  as  reason  for  joining  the  other  two  Powers  in 
coercing  Venezuela,  reparation  for  losses  occasioned  to  her  subjects  by 
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the  civil  waro  in  that  country  during  the  preceding  four  years.  In  con- 
(*luding  his  twenty-eight  page  study  of  these  antecedent  conditions,  the 
author  reviews  briefly  the  presentation  on  December  7,  1902,  of  the 
joint  ultimatum,  the  seizure  two  days  later  by  the  ccnnbined  fleets  of  the 
two  Venezuelan  ships,  and  the  subsequent  establishment  oi  the  pacific 
bloc^kade. 

The  second  chapter  is  entitled  "  The  Drago  Doctrine."  To  give  a  full 
and  clear  conception  of  the  docrtrine,  he  studies  together  the  statements 
of  Drago  not  only  in  his  famous  note,  but  also  in  an  article  subsequently 
published  and  in  an  address  delivered  in  the  Second  Hague  Conference. 
Variations  of  the  declaration  against  the  employment  of  armed  inter- 
vention to  collect  public  debts,  which  was  the  most  essential  point  of 
Drago's  note,  soon  began  to  appear.  The  first  was  an  allusion  in  Secre- 
tary Root's  instructions  to  the  United  States  delegates  to  the  Pan  Amer- 
ican Conference  at  Rio  Janeiro.  He  spoke  of  the  principle  that  con- 
tracts l)etween  a  nation  and  an  individual  are  not  recoverable  by  force 
ns  being  embodied  in  the  Drago  note.  A  committee  report  at  the  Rio 
( Conference  recommended  the  extension  of  the  principle  so  as  to  include 
not  only  pul)lic  debts  but  all  obligations  of  an  exclusively  pecuniary 
character,  and  the  conference  embodied  the  idea  in  its  invitation  to 
th(»  (*oming  Hague  Conference  to  discuss  the  matter.  At  the  Hague 
( 'onfen^nce  Dr.  Drago  endeavored  to  limit  the  principle  to  the  matter  of 
public  d(»bts  as  he  had  originally  enunciated  it.  The  latter  half  of  the 
second  chapter  is  devoted  to  a  discussion  of  the  confusion  that  has  arisen 
concerning  the  true  authorship  of  the  doctrine.  He  explains  how  it 
(*ame  to  be  known  in  some  places  and  for  some  time  as  the  Calvo  doc- 
trine. He  refutes  the  idea  that  it  had  really  originated  with  Alexander 
Hamilton  a  century  earlier;  and  denies  the  statement  that  Palmerston 
should  be  accredited  with  its  authorship. 

Nearly  all  of  the  third  chapter,  covering  more  than  fifty  pages,  is  oc- 
cupied by  a  review  of  the  debates  in  the  Second  Hague  Conference  on 
the  subject  of  the  employment  of  armed  force  to  assist  in  the  collection 
of  obligations  owing  by  a  state  to  citiiens  of  another  state.  The  United 
States  delegation,  led  by  General  Porter,  argued  for  a  limitation  of  the 
employment  of  amuMl  force  in  the  collection  of  such  debts.  Drago  stuck 
to  his  original  pn>|Huiltion  prohibiting  the  employment  of  such  force. 
Finally  a  nuMlifloat  ion  of  the  proposition  of  the  United  States  was  agreed 
upim,  with  riHiervations  on  the  part  of  certain  states,  declaring  against 
thi«  rfWiH  to  annetl  force  unless  the  debtor  nation  should  refuse  or  fail 
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to  reply  to  an  offer  to  arbitrate,  or  resist  the  findings  of  the  arbitral 
court.  Thus  the  original  idea  of  "no  employment  of  force"  was  ex- 
changed for  "a  limitation  upon  the  emplo3m[ient  of  force."  The  various 
similarities  and  differences  between  the  Drago  Doctrine  and  the  Hague 
Convention  are  pointed  out  in  detail. 

The  fourth  chapter  studies  the  economic  foundation  for  the  Drago 
Doctrine  and  shows  the  abuses  and  practical  inconveniences  that  would 
arise  from  the  acceptance  of  the  principle  of  the  forcible  collection  of 
public  debts.  The  fifth  and  sixth  chapters  study  the  legal  foundations 
setting  forth  the  legal  nature  of  a  public  debt;  the  relations  between  the 
debtor  nation  and  its  creditors;  and  the  relations  between  the  debtor 
nation  and  the  nation  whose  nationals  are  its  creditors.  The  seventh 
and  last  chapter  is  occupied  with  an  exposition  of  the  political  founda- 
tions for  the  doctrine.  It  studies  the  character,  the  origin,  the  evolu- 
tion, and  the  applications  of  the  Monroe  Doctrine,  and  shows  the  rela- 
tion of  the  Drago  Doctrine  to  it,  asserting  that  the  latter  is  a  necessity 
for  the  former.  Although  the  Hague  Convention  is  not  so  strong  in  its 
declaration  against  the  employment  of  armed  force  in  the  collection  of 
public  debts  as  Dr.  Drago's  original  statement,  yet  it  embodies  the 
essential  principle  and  practically  accomplishes  the  purpose  of  the  illus- 
trious Argentinian  publicist,  to  whom  the  chief  credit  is  properly  given 
for  the  establishment  of  the  principle. 

The  appendix  quotes  in  full  the  Drago  note  of  December  29,  1902. 
As  is  too  frequently  the  case  in  Spanish  books,  there  is  no  index.  The 
bibliography  gives  the  titles  of  some  seventy  books  and  articles  which 
the  writer  says  is  far  from  being  a  complete  list  of  works  discussing  the 
doctrine.  The  author's  style  is  very  interesting,  though,  as  is  likely  to 
be  the  case  in  a  work  based  so  largely  on  magazine  articles  and  public 
addresses,  it  is  somewhat  discursive.  Its  value  as  an  authority  is  les- 
sened by  its  very  evident  tone  of  hero  worship  throughout.  In  every 
place  where  any  question  arises  concerning  the  relative  merits  of  Drago 
and  any  other  man,  the  author  assumes  the  rdle  not  of  a  judge  but  of 
an  advocate.  Willia^m  R.  Manning. 

The  First  Hague  Conference.  By  Andrew  D.  White.  Reprinted  from 
Dr.  White's  autobiography.  Boston:  The  World  Peace  Foundation, 
1912.    pp.  vi,  123. 

Mr.  Meade  was  well  advised  to  gather  together  the  passages  dealing 
with  the  First  Hague  Conference  from  Dr.  White's  interesting  and  valu- 
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able  autobiography  and  to  publish  them  in  separate  form.  It  is  not 
meant  to  suggest  that  they  were  hidden  away  in  the  autobiography  and 
lost  to  the  general  reader,  but  many  people  would  not  have  supposed 
that  the  autobiography  of  the  man  of  affairs,  dealing  with  many  sub- 
jects of  interest,  contained  the  most  important  account  of  the  First 
Conference  from  day  to  day  which  has  hitherto  been  published,  but  such 
is  the  fact,  and  the  public,  thanks  to  Mr.  Meade,  has  its  attention  called 
to  Dr.  White's  account,  which  is  so  brief  that  it  can  be  read  at  a  sitting 
and  so  accurate  that  it  needs  little  or  no  correction  from  other  sources. 

Dr.  White  kept  a  diary  during  every  day  of  the  First  Conference,  at 
which  he  had  the  honor  to  represent  the  United  States  as  chairman  of 
the  American  delegation.  He  jotted  down  the  occurrences  of  the  Con- 
ference from  day  to  day,  with  the  result  that  the  little  volume  now 
separately  published  enables  the  reader  to  appreciate  the  feelings  of 
despondency  with  which  the  Conference  met,  the  gradual  growth  of  an 
interest  in  its  proceedings,  and  the  means  by  which  what  promised  to 
be  a  failure  became  a  great  and  unqualified  success. 

If  it  be  noted  that  Dr.  White  enlightens  his  narrative  with  sketches 
of  the  leading  personalities,  often  repeating  conversations,  and  that  the 
social  events  connected  with  the  Conference  are  duly  chronicled,  and 
that  he  has  gathered  up  and  preserved  the  amusing  incidents  which  came 
to  his  notice,  the  general  reader  who  is  not  interested  in  the  Conference 
itself,  or  its  results,  will  find  the  little  book  as  agreeable  and  fascinating 
as  a  novel. 

To  the  specialist,  however,  these  brief  entries  are  of  priceless  value 
to  which  he  will  turn  not  merely  for  a  record  of  actual  happenings,  but 
for  the  views  of  a  distinguished,  interested  and  effective  participant  in 
the  First  Peace  Conference  held  at  The  Hague.  It  is  to  be  hoped  that 
these  are  but  extracts  from  the  diary  and  that  Dr.  White's  full  account 
will  some  day  be  given  to  the  public.  In  the  meantime  the  little  book 
will  both  interest  and  instruct  the  public. 

James  Brown  Scott. 


Die  Zweite  Haager  Friedenakanferem.  By  Otfried  Nippold.  Part  I. 
Das  Prozeserecht,  pp.  231,  Ixxxxii.  Part  II.  Das  Kriegsrecht, 
pp.  267,  xvii.    Leipzig:  Dimcker  &  Humblot.    1908  and  1911. 

Professor  Nippold,  well  known  for  his  admirable  work  ^ititled  Die 
ForOnldung  dee  Verfahrens  in  vdVcerrechtlichen  StreiHgkeiUn,  which  ap- 
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peared  on  the  eve  of  the  Second  Hague  Conference,  has  written  a  careful 
and  mmute  exammation  of  its  proceedings  and  its  results.  The  first 
part,  devoted  to  procedure,  appeared  in  1908;  the  second  part,  devoted 
to  the  action  of  the  Conference  on  the  question  of  war,  with  reference  to 
the  Declaration  of  London,  appeared  in  1911.  It  was  to  be  expected 
from  a  publicist  of  Professor  Nippold's  standing  that  his  work  would 
be  accurate,  and  the  reader  who  consults  it  will  not  be  disappointed. 
And  it  would  likewise  be  expected  that  Professor  Nippold  should,  in 
the  course  of  the  work,  reiterate  the  views  so  forcibly  expressed  in  Die 
Foribildung  des  Verfahrens  in  vdlkerrechUichen  StreUigkeUen,  written  in 
view  of  the  approaching  Second  Conference,  and  in  this  case  too  the 
reader  would  not  be  disappointed. 

It  is  not  the  reviewer's  intention  to  consider  in  detail  Professor  Nip- 
pold's  statements  based  upon  the  proceedings  of  the  Conference.  Suffice 
it  to  say  on  this  point  that  a  very  careful  reading  of  the  volume  shows 
that  the  work  has  been  conscientiously  done  and  that  the  reader  may 
rely  with  confidence  upon  Professor  Nippold's  statements  of  fact.  The 
point  of  view  from  which  the  book  is  written  is  that  of  a  professed  be- 
liever in  arbitration,  although  the  parts  relating  to  war  are  carefully 
and  adequately  discussed.  While  thus  commending  the  book  without 
reservation,  as  to  facts,  the  present  reviewer  is  not  so  sure  of  the  con- 
clusions which  Professor  Nippold  draws  from  them,  and  he  would  like 
to  call  attention  to  Professor  Nippold's  treatment  of  the  proposed  Court 
of  Arbitral  Justice  as  imsympathetic,  if  indeed  it  be  not  based  upon  a 
misapprehension  of  it  and  of  the  service  which  it  could  render.  The 
learned  author  evidently  looks  upon  international  arbitration  as  an  ulti- 
mate development,  instead  of  seeing  in  it  a  transition  from  self-redress 
to  judicial  settlement.  It  is  true,  as  laid  down  by  the  First  Conference, 
that  the  object  of  arbitration  is  the  settlement  of  international  disputes 
by  arbiters  or  judges  of  the  parties'  own  choice  and  on  the  basis  of  re- 
spect for  law.  It  does  not  necessarily  follow,  even  if  this  be  admitted, 
that  the  choice  of  judges  to  be  called  upon  to  decide  a  controversy  shall 
be  made  by  the  parties  on  the  eve  of  submitting  the  controversy,  or  with 
respect  to  any  particular  controversy.  Nor  does  it  follow  that  the  na- 
tions might  not  constitute  an  arbitral  board,  agree  upon  its  composition, 
and  invest  it,  thus  constituted,  with  jurisdiction  over  any  or  all  con- 
troversies of  an  arbitrable  nature  which  might  arise  among  them.  Free- 
dom of  choice  does  not  necessarily  consist  in  choice  at  any  one  time, 
bxlA  it  is  difficult  to  see  how  the  selection  of  arbiters  might  not  be  made 
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with  equal  propriety  before,  as  after,  the  controversy  has  arisen.    This, 
is,  however,  a  mmor  matter. 

Professor  Nippold  believes  that  the  creation  of  the  proposed  Court 
of  Arbitral  Justice  would,  if  the  expression  be  permissible,  denature 
arbitration.  This  result  does  not  necessarily  follow,  because  the  pro- 
posed court  is  not  to  displace  the  so-called  Permanent  Court  of  Arbitra- 
tion, but  to  exist  alongside  of  it,  leaving  the  nations  free  to  form  a  special 
or  temporary  tribunal  with  arbiters  of  their  own  choice,  should  they  so 
desire,  or  to  refer  the  controversy  to  a  permanent  tribunal  whose  com- 
position is  known  in  advance.  Which  is  the  better  institution  may  well 
be  a  matter  of  doubt,  and  some  publicists  prefer  the  present  system  of 
arbitration,  others  the  judicial  settlement  of  l^al  questions  by  a  Per- 
manent International  Court  of  Justice  composed  of  judges  by  profession. 
Professor  Nippold  prefers  the  former,  the  reviewer  the  latter,  method. 
The  reviewer,  however,  cheerfully  admits  the  services  which  arbitration 
has  rendered  in  the  past  and  believes  that  temporary  tribunals  will  be 
created  in  the  future  and  render  like  services.  He  believes,  however,  that 
there  is  a  difference  between  the  settlement  of  international  disputes 
''on  the  basis  of  respect  for  law,"  to  use  the  language  of  the  Convention 
for  the  Pacific  Settlement  of  International  Disputes,  and  the  decision 
of  legal  controversies  by  the  passionless  and  impartial  application  of 
principles  of  law. 

Nations  which  have  practiced  arbitration  for  centuries,  such  as  Swit- 
zerland, of  which  FrofessoT  Nippold  has  the  honor  to  be  a  citizen,  have 
discarded  arbitration  for  judicial  settlement,  and  it  is  believed  that  the 
reasons  which  led  Switzerland  will  lead  nations  in  the  long  run  to  prefer 
the  judicial  settlement  of  legal  questions  by  a  Permanent  Court  of  Jus- 
tice, although  they  may  prefer,  and  in  the  writer's  opinion  they  will 
prefer,  to  submit  questions  of  a  political  nature,  although  involving 
law,  to  temporary  tribunals,  whose  judges  they  can  appoint,  whose  ac- 
tions they  may  hope  to  control,  or  whose  opinions  or  past  conduct  leads 
them  to  expect  a  favorable  decision.  Which  method  is  the  better,  time 
alone  can  tell,  and  it  seems  better  to  approach  a  question  with  an  open 
and  an  unbiased  mind,  rather  than  to  insist  that  a  different  develop- 
ment is  unacceptable  because  it  is  different.  On  this  point  the  reviewer 
would  suggest  Dr.  Wehbeig's  book  entitled  Das  PrMem  eines  iniema-- 
tionalen  Staatengerichtshofes  as  an  antidote  to  Professor  Nippold's  views, 
on  the  subject. 

James  Brown  Scott. 
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Japan  and  Japanese-American  Relations.  Clark  University  Addresses. 
Edited  by  George  H.  Blakeslee.  New  York:  G.  E.  Stechert  &  Co. 
1912.    pp.  xi,  348. 

This  volume  consists  of  a  series  of  twenty-two  addresses  delivered  at 
the  Clark  University  conference  upon  international  problems  in  1911. 
Seven  of  the  lectures  were  given  by  Japanese  scholars,  the  others  by 
various  Americans,  some  of  them  missionaries,  qualified  by  their  general 
reputations  to  speak  on  the  subject.  A  number  of  the  lectures  have 
already  appeared  in  the  Journal  of  Race  Detfehpmenl  and  are  now  as- 
sembled in  book  form  for  convenience. 

As  is  inevitable  in  a  joint  work  of  this  sort,  there  is  little  continuity. 
And  despite  the  plan  to  have  each  lecture  deal  with  a  distinct  topic, 
there  is  more  or  less  repetition. 

A  few  of  the  addresses  deal  with  the  legal  aspects  of  Japanese-American 
relations.  One  of  these,  ''The  Family  of  Nations  Idea  and  Japan,"  is  a 
simple  account  of  the  steps  by  which  Japan  secured  the  recognition  of 
full  sovereignty.  Another  '^The  Evolution  of  Japanese  Diplomacy'' 
takes  the  ground  that,  as  there  is  at  present  no  open  door  for  Asiatic 
immigrants  in  other  continents,  though  all  the  while  the  Powers  insist 
upon  free  entrance  of  all  mankind  into  Asia,  the  highest  aim  of  Japanese 
and  Chinese  diplomacy  must  be  a  revision  of  the  relations  of  Asia  to  the 
rest  of  the  world  on  this  matter.  In  the  same  address  there  is  a  passage 
which  is  best  quoted: 

In  the  war  with  Russia  "Japanese  forces  were  victorious  both  on  land  and  sea, 
but — Japanese  diplomacy  was  again  outwitted  by  its  adversary  over  the  chess  board 
at  Portsmouth,  idl  this  largely  because  Japan  neglected  to  interest  the  press  of  the 
world  in  her  cause  and  claims,  while  the  Russian  side  of  the  story  was  ably,  tact- 
fully and  appealingly  presented  to  more  than  one  hundred  journalists  of  all  nation- 
alities. ^  ^  ^  Russian  diplomacy  was  particularly  successful  in  so  pleading  its  case 
to  the  American  government,  through  its  chief  executive,  and  to  the  American  public, 
through  the  press,  as  to  arouse  the  vague  but  none  the  less  disquieting  fear  that 
Japan  might  one  day  occupy  both  the  Russian  and  Chinese  coasts  of  the  Asiatic 
Pacific,  and  next  descend  upon  the  Philippines,  Guam,  EEawaii  and  finally  upon  the 
Pacific  slope  of  this  western  continent.  This  to  our  view  was  the  true  inception  of 
the  rumors  of  a  pending  conflict  between  the  United  States  and  Japan/' 

The  chapter  "A  Literary  Legend:  The  Oriental"  makes  up  in  warmth 
for  what  it  lacks  in  length.    Its  author,  Mr.  Griffis,  declares  that 

poet,  dramatist,  sentimental  writer,  novelist  and  maker  of  sensational  machinery 
for  the  stage,  picture  show  and  quick-selling  newspaper  have  created  the  *' Oriental '^ 
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of  imagination,  fancy,  prejudice  and  bigotry,  who  has  no  counterpart  in  reality,  or 
has  never  existed,  *  *  *  Such  a  delineation  *  *  ^  has  mercantile  value.  It  pays 
in  what  the  American  loves  so  dearly — money.  *  *  *  To  one  who  has  lived  among 
the  Ji^MUiese  and  knows  something  of  their  history,  literature  and  art  it  is  impossible 
to  agree  with  the  impressionist  Heam,  of  the  vile  traducer  whose  motive  directly 
or  indirectly  is  fame  or  cash.  *  ^  *  After  nearly  the  whole  of  an  adult  life  spent 
directly  or  indirectly  with  "the  Orientals,''  as  in  large  part  were  the  lives  of  my 
father  and  grandfather  before  me,  and  with  an  honest  perseverance  and  fairly  steady 
industry  in  research,  I  see  absolutely  no  difiFerence  in  the  human  nature  of  an  Asiatic,, 
a  European  or  an  American. 

These  are  strong  words,  and  coming  from  one  so  well  qualified  to 
know,  they  cannot  be  ignored.  Science  has  not  as  yet  declared  that 
there  is  a  fundamental  difference  between  occidental  and  oriental.  Why 
then  should  the  irresponsible  writer  be  permitted  to  assume  it — to  our 
cost? 

As  was  to  be  expected,  these  lectures  show  decided  pacific  leanings. 
They  put  pronounced  emphasis  upon  the  factors  tending  to  draw  the 
United  States  and  Japan  together,  and  the  effect  of  the  whole  is  to  leave 
the  feeling  that  the  various  contributors  are  too  sanguine.  Granted 
that  there  is  no  real  difference  between  orientals  and  occidentals,  the 
popular  belief  that  there  is,  however  it  originated,  jeopardizes  amicable 
relations.  Granted,  too,  that  common  sense  would  dictate  peace  be- 
tween us  and  Japan  because  of  our  trade  relatiops  and  traditional  friend- 
ship, it  must  not  be  overlooked  that  wars  too  often  begin  just  because 
common  sense  gives  way  to  foolishness.  These  addresses  attempt  to 
dispel  some  of  the  popular  misconceptions  which  cause  nations  to  do 
foolish  things,  and  for  that  reason  they  are  welcome. 

Edward  B.  Krehbiel. 

Jahrbuch  des  VdUcerreckta.     Edited  by  Th.  Niemeyer  and  K.  Strupp^ 
Munich  and  Leipzig:  Duncker  &  Humblot.    1913.    pp.  viii,  1556. 

The  first  issue  of  the  Jahrimch  des  Vdlkerrechis  is  a  formidable,  though 
not  a  forbidding,  volume,  but  it  is  one  which  no  person  interested  in 
international  law  and  international  relations  can  afford  to  Overlook. 
It  has  a  separate  and  distinct  place  on  the  table  of  the  man  of  affairs, 
as  well  as  of  the  expert,  because  it  gives  a  survey  of  international  de- 
velopment from  September,  1911,  to  August,  1912.  It  does  not  com- 
pete with  journals  of  international  law,  nor  with  accounts  of  the  year's 
happenings,  in  so  far  as  they  concern  international  relations,  to  be  found 
in  encyclopedias. 
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It  gives  the  texts  of  the  most  important  documents  bearing  upon 
international  relations,  using  for  this  purpose  the  language  of  the  orig- 
inal document,  be  it  in  French,  German,  Italian,  Spanish,  or  English. 
This  alone  would  make  the  work  valuable  as  a  book  of  reference,  but  its 
usefulness  does  not  stop  here. 

It  has  separate  articles  and  reports  on  the  important  events  and 
questions  of  the  year  written  by  persons  who  can  justly  be  called  spe- 
cialists on  the  different  subjects,  reports  upon  the  events  which  have 
taken  place  in  the  individual  countries,  and  reports  on  congresses  and 
conferences. 

It  has  a  section  devoted  to  the  signing  and  ratification  of  interna- 
tional agreements,  a  section  devoted  to  subjects  such  as  the  proposed 
Academy  at  The  Hague,  the  preparations  for  the  Third  Hague  Con- 
ference, and  the  Pan-American  movement,  to  mention  only  a  few  sub- 
jects which  may  be  considered  to  be  timely  or  to  have  a  general  interest. 
It  has  a  bibliography  and  it  ends  with  an  index. 

The  question  must  be  unimportant  which  this  volume  does  not  discuss, 
and  no  well  informed  reader  can  consult  it  without  finding  what  he 
seeks,  unless  the  subject  is  beyond  the  scope  of  the  volume.  In  a  word, 
the  work  is  indispensable,  and  Messrs.  Niemeyer  and  Strupp  are  to  be 
congratulated  upon  having  conceived  the  idea  and  upon  their  patience 
and  industry  in  adequately  carrying  it  out. 

It  has  been  stated  that  important  documents  are  printed  in  various 
foreign  languages  with  which  the  reader  and  student  are  supposed  to  be 
familiar.  The  same  thmg  applies  to  the  articles  and  reports.  German, 
French  and  English  are  used,  although,  so  far  as  the  reviewer  can  dis- 
cover, there  is  no  Spanish  article,  and  the  contributions  of  Italian  writers 
have  been  translated  into  German.  This,  of  course,  enables  readers  of 
different  nationalities  to  use  the  volume  and  makes  it  appeal  to  a  wider 
public  as  a  book  of  reference.  The  editors  recognize,  of  course,  that 
certain  subjects  of  a  political  nature  will  naturally  betray  the  sympathy 
and  bias  of  the  writer  with  an  action  or  policy  with  which  his  country 
is  concerned.  This  cannot  be  avoided,  but  the  editors  have  supplied  a 
corrective.  Thus,  to  cite  an  example  or  two,  the  Panama  Canal  ques- 
tion is  treated  by  an  American  writer,  who  defends  the  action  of  the 
United  States,  but  it  is  followed  by  an  article  from  an  English  writer 
who  explains  and  justifies  the  English  point  of  view.  In  the  same  way, 
the  Morocco  question  is  treated  by  a  French  writer  and  the  corrective 
is  supplied  by  an  article  from  the  pen  of  one  of  the  editors.  Dr.  Niemeyer. 
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As  the  Jahrbvchs  de  VoUcerrecUs  is  calculated  to  disseminate  correct 
views  of  international  law  and  international  relations,  the  American 
Journal  of  International  Law  welcomes  its  publication  and  wishes 
its  editors  and  publishers  success  in  their  great  and  beneficent  under- 
taking. 

James  Brown  Scott. 
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International  Law.     Great  powers  from  point  of  view  of  international  law.      T, 

Itakura.    R.  de  dr.  int.  et  dip.  [Japanese  text],  April,  1913. 
International  Law  Association,    International  law  association,  The.    Madrid,  1913. 

Law  M.  A  R.,  ^.-69. 
International  Police.    Problem  einer  intemationalen  Polizeimacht,   Das.     Rafad 

Erich.    Z.  fur  Vfilk.,  7:308. 
International  Congress  of  Students.    International  student  congress  and  world  peace. 

Outlook, /05:150.   Sept. 

.    Elighth  International  Congress  of  Students.   P.  A.  U.,  57:478.   Oct. 

Intervention.    Backward  nation.   Prince  deCassano.    Ind.,  75:733.   Sept. 

Italy.    Gegenw&rtige  italiensche  Zeitungskampagne  gegen  Osterreich-Ungam,  Die. 

Marco  EUius.  OsterreichischeRunds.,  57:120.  Oct. 
.    '  Jagd  auf  die  Italiener'  in  Osterreich,  Die.   Leopold  von  Chlumecky.   Oster- 

reichische  Runds.,  57:193.    Nov. 

.    Italy  a  year  after  the  Libyan  war.   LniffiVUlari.   Fort.  R.,  ^4:932. 

Libye  et  Topinion  publique  italienne.  La.    Ernest  Lhnonon.    Q.  dipL, 


59:596.   Nov. 
Japan.    Are  the  Japanese  unfriendly?   Harold  C.Ridgely.   Forum,  ^:483.  Oct. 

.    Controversy  with  Japan,  The.    Outlook,  1615:464.    Nov. 

.    Japan's  status  among  the  nations.   S.  N.  Singh.   liv.  Age,  iS78fI(37.   Sept. 

.    Wanted :  a  final  solution  of  the  Japanese  problem.   Ind.,  76t236.   Nov. 

MariHme  Law.    Neue  Bestrebungen  in  En^aiid  fur  Aufhebung  des  Seebeuterechts. 

E.Fitzger.   Z.  fur  Vtilk.,  7:395. 
Mexico.    American  exodus  from  Mexico.   lit.  Digest,  4^*405.   Sept. 

.    Conspiracy  against  Madero.    Dolores  BvUerfidd.    Forum,  50:464.   Oct. 

.    Huerta's  pacific  message.    Lit.  Digest,  47'J5X2.   Sept. 

.    Imbroglio  mexicain  et  les  Etats-Unis,  L'.     Angd  Marvaud.    Q.  dip!., 

5^:583.    Nov. 

.    Intervention  in  Mexico.   Outlook,  jf05.'687.    Nov. 

.    Intervention  in  Mexico.    Theodore  S.  Woolsey.    Ind.,  7^:493.    Deo. 

.    Japan's  cold  shoulder  to  Mexico.    Lit.  Digest,  ^7:518.    Sept. 

.    Latest  phase  of  the  Mexican  situation.  The.    Henry  Lane  Wilson.    Ind., 


7^297.    Nov. 

— .    Lines  of  ''humanitarian  "  policy.  The.   Nation  (Lond.),  1^:306.   Nov. 

— .    Mexican  crisis  and  the  railroads  of  Mexico.    Economist,  77:998.    Nov. 

— .    Mexican  foreign  office  archives.   Wm.  R.  Manning.   P.  A.  U.,  57:657.   Nov. 

— .    Mexican  crisis.    Liv.  Age,  i^5:821.    Sept. 

— .    Mexican  policy  of  southern  leaders  under  Buchanan's  administration. 

/.  M.  Callahan.    Am.  Hist.  Assn.  Rept.,  1910:135. 

— .    Mexico.    E.  J.  Dillon.    Contemp.  R.,  10^:575.    Oct. 

— .    Mexico:  a  review.    Outlook,  i05:611.    Nov. 

— .    Mexico  as  it  is.    L.  C.  Simonds.    Atlantic,  112'Mi.   Oct. 

— .    Mexico  and  the  new  Monroe  Doctrine  in  South  and  Central  America. 


Economist,  77:1282.    Dec. 

— .    Mexico  riled.    Lit.  Digest,  47i516.    Sept. 

— .    Odor  of  kerosene  in  the  Mexican  upheaval.   Cur.  Opinion,  55:231.   Oct. 
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.  Our  problem  in  Mexico.   Cur.  Oinnion,  SS:147,   Sept. 

.  Patient  with  Mexico.    Nation  (N.  Y.),  97t22^.    Sept. 

.  President  Wilson  and  Mexico.    Outlook,  106:1.   Sept. 

.  President  W^iteon  and  Mexico.    R.  of  R.  (N.  Y.),  48t2S0.   Sept. 

.  President  Wilson's  Mexican  dilemma.    Liv.  Age,  £78:7^.   Sept. 

.  Presidoit's  Mexican  message  and  Mexico's  reply.    Ind.,  75:589.    Sept. 

.  President's  Mexican  policy.   Outlook,  1615:14.   Sept. 

.  President's  word  to  Mexico  from  the  American  people.   Ind.,  75:530.   Sept. 

.  Problem  in  Mexico.   Economist,  77:606.   Oct. 

.  Public  and  financial  diaordere  in  Mexico.  Economist,  77:1229.   Dec. 

.  Real  issues  in  Mexico.   Nation  (Lond.),  i^:197.   Nov. 

: — .  Victoriano  Huerta.   Edwin  Emermm.   Fort.  R.,  94:SH.  Nov. 

.  What  about  Mexico.   Outkwk,  10^:976.    Aug. 

-.  What  next?   A  solution  of  the  Mexican  problem.   Outlook,  165:606.   Nov. 

.  Wilson  Mexican  policy.    Lit.  Digest,  ^7:361.   Sept. 

.  WTilson-Huerta.    Die  Zukunst,  ;e;e:273.    Nov. 


Mongolia,    Mongolia  as  Russia's  prey.    Lit.  Digest,  ^7:372.    Sept. 

Monroe  Doctrine.    Lord  Haldane  on  the  Monroe  Doctrine.    Ind.,  75:435.    Dec. 

,    Monroe  doctrine.    Wm.  H.  Toft.    Ind.,  75:540.    Dec. 

.    New  basis  needed  for  the  Monroe  Doctrine,  A.    George  W.  Blakedee. 

N.  Amer.  R.,  198:779. 

— .    New  Monroe  Doctrine,  The.    Ind.,  75:328.    Nov. 

Resolution  Lodge  et  la  doctrine  de  Monroe,  La.    J.  Laferribre.   R.  gdn.  de 


dr.  int.  pub.,  fO:549. 
Morocco.    Quelques  dl6ments  de  la  pacification  marocaine.     ArmaUe.    Q.  dipl., 

55:473.   Oct. 
.    Question  berfo^  au  Maroc,  La.    ArmaUe.    Q.  dipl.,  55:611,  732.    Nov. 

Dec. 
Netherlands.    £)trangers  dans  I'arm^  coloniale  n^eriandaise,  Les.     Pierre  Long. 

Q.  dipl.,  55:663.    Dec 
NeuiToligaHon.    Deliberalion  of  the  commission  of  study  for  the  neutralization  of 

straits  and  maritime  canals.    Tsyntjiro  Miyaoka.    R.  de  dr.  int.  et  dip.  [Japa- 
nese text],  April,  1913. 

.    NeutraUsierung  Afrikas.   R.  Dove.   Deutsche  R.,  59w214.   Nov. 

New  Hebndee.    Question  des  Nouvelles  Hdi>rides,  La.    Robert  Lauaed.    Q.  dipl., 

55:670.    Dec. 
Nicaragua.    New  York  bankers  and  Nicacagua.   Lid.,  75:196.   Oct. 

.    Nicaragua  political  and  cuirency  reform.   Economist,  77:1234.   Dec. 

.    Elihu  Root  honored.    Ind.,  75:532.    Dec. 

.    Treaty  with  Nicaragua.    LuL,  75:537.    Dec. 


Nobel  Prizes.    Frediq>ristagenie  for  1912  og  1913.    Henri  Lafcntame-Elihu  Root. 

Freda-Bladet,  1^15:89.    Deo. 

.    Nobel  roll  of  honor.    Ind.,  75:537.    Dec. 

.    So:iator  Root  and  the  Peace  Prize.   Outkxtk,  165:829.   Dec 

Opium.    Opium  evil  in  India.  Saint  NihudSingK  Ixmdon  Q.  R.,  1P15:3L  Oct. 
Panama.    Canal  de  Panama  et  I'effort  firaD^ais  immediat,  Le.   A.LAirun.  ILbleue, 

51:609,645.    Nov. 
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.    Japan  and  Panama.    Count  Skigeruihu  Okuma.    Ind.,  7^:246.    Nov. 

Pan  America,    America  modema,  La.    Vicente  Gay.    La  E^spafia  Modema,  B96:1S1; 

g^:lS5;  £98:1SI;  299:191.   Aug.-Dec. 

.    Latin-American  fears.    Lit.  Digest,  ^^7:568.    Oct. 

.    Notable  address  by  President  Wilson,  Mobile,  Alabama,  Oct.  27,  1913. 

P.  A.  U.,  57:684.    Nov. 
.    Pan-Americanism  of  Henry  Clay,  The.   Charles  Lyon  Chandler.   P.  A.  U., 

5^:685.    May. 

President  Wilson  and  Latin  America;  a  poll  of  the  press.    Outlook,  105:523. 


Nov. 
Papacy.    Volkerrechtliche  Stellung  des  Papstes,  Die.    Augustue  Bachosen.    Schwei- 

serische  Runds.,  15:414. 
Peace.    America,  Christianity  and  peace.   Cardinal  Gibbons.   Ind.,  75:586.   Dec. 

.    Anglo-Saxondom  and  world-peace.    Nation  (N.  Y.),  97t2(A.   Sept. 

.    Friedenstempel.    Josef  KokUr.    Z.  fur  Vttlk.,  7:237. 

.    Meeting  place  of  the  worid's  peacemakers.  Oscar  Straus.  R.  of  R.  (N.  Y.), 

^:440.    Oct. 

.    Peace  makers.    H.  H.  Supplee.    Cassier,  4^:94.    Sef)t. 

.    Practical  workshop  for  international  achievement.    A.  S,  Hershey.    Ind., 


75M2.    Sept. 

— .    Sounding  the  slogan  of  peace  anew  at  The  ELague.    Cur.  Opinion,  55:233. 

Oct. 

ZurEr5ffnungdesFriedenspalastesimHaag.   Z.  fUr  Vttlk.,  7:241. 


Prize  Law.    Historical  basis  of  prize  and  prize  bounty.   Economist,  77:1343.   Dec. 

.    Modem  cargoes  and  tiie  capture  of  property.   Economist,  77 :1 172.   Nov. 

.    Prisenangelegenheiten.   Emanud  von  UUmann.   Z.  fur  Vtflk.,  7:332. 

Syria.    Trois  solutions  de  la  question  s3Tienne,  Les.     Joseph  Alalia.     Q.  dipl., 

55:462.    Oct. 
TreaHes.    Ententen  und  Bundnisse.    Die  Grenzboten,  ij?:385.    Nov. 

.    Inhalt  der  Dreibundes,  Der.    Die  Grenzboten,  lBi2&9.    Nov. 

.    Treaty  of  Ghent,  1814.    J.  M.  Harper.   Canad.  M.,  41 :549.    Oct. 

Turkey.    Avenir  de  la  Turquie,  L'.   Pierre  Armir^on.   R.  de  Paris,  50:654.   Oct. 

.    fitat  actuel  de  I'ann^  turque,  L'.   A.  Dry.   Q.  dipl.,  55:539. 

.    Hope  of  Moslem  progress.   M.PickthaU.    19th  Cent.,  7^:472.   Sept. 

.    Some  causes  of  Turkey's  defeat.   Mahdali.   Asiatic  Q.  R.,  !St225.   Oct. 

UUmann,  Emanud  von.    Emanuel  von  Ullmann.    Max  Fleischmann.    Z.  fur  ViSlk., 

7326. 
United  States.   Is  there  a  sound  American  foreign  policy?  W.  Morgan  Shuster.  Cent., 

57:233.    Dec. 

.    Our  foreign  policy.    Wm.  J.  Bryan.    Ind.,  75:73.   Oct. 

.    P^resident  Wilson's  achievement.    Nation  (Lond.),  1^:165.   Oct. 

.    United  States  students  in  Guatemala  schools.    P.  A.  U.,  57:674.    Nov. 

War.    Diagnosis  of  war.    Nation  (N.  Y.),  57:183.    Aug. 

.    Guerre  italo-turque  et  le  droit  des  gens,  La.    Andres  Bapisardi'MirabeUL 

R.  de  dr.  int.  et  de  1^^  comp.,  15'.S2S. 

.    Influence  of  The  EEague  in  ending  war.    lit.  Digest,  47:462.   Sept. 

.    Kri^ge  von  Heute,  Die.   Itxet  Suad-Pascha.   Deutsche  R.,  55:1.   Oct. 
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— .    Kriege  von  Heute,  Die.    Sir  Alfred  Turner,    Deutsche  R.,  38:263.    Dec 
— .    Financial  preparation  for  war.    Edgar  Cramnumd.    19th  Cent.,  7^:924. 
— .    Kriegsrechtlichen  VertrXge  und  die  Kriegsraison.    Max  HUber,    Z.  fur 
Vttlk.,  7:351. 

— .    Miszhandlung  Gefongener  und  Verwundeter  im  Kriege.    Deutsche  R., 
55:211.    Nov. 

— .    Other  side  of  war:  effects  of  modem  weapons.    Sci.  Amer.,  1019:162.    Aug. 
— .    Public  opinion  and  war.    W,  L,  Crane.    Contemp.  R.,  10^:360.    Sept. 
— .    Suddenness  of  war.    David  S.  Jordan.    Ind.,  75:681.    Sept. 
— .    Taint  of  lucrative  war.    Hearst's  M.,  ;P4:470.   Sept. 
— .    Ueber  das  Ideal  desewigenFriedens  und  desKrieges.   FredrikBaer,    Deut- 


sche R.,  59:300.    Dec. 

— .    Ueber  ritterliche  Kriegf uhrung.   D,  Litamann,   Deutsche  R.,  59:132.   Nov. 

— .    Verwundetenfurforge  im  Kriege.      Lehren  des   Balkankrieges.      Oeorg 


Klhrting.   Deutsche  R.,  59:226, 347.   Nov.,  Dec. 

— .    War.   Bemaid  Iddings  Bell.   Atlantic, /i;9:625.   Nov. 

Kathbtn  Sellers. 


THE  AMERICAN  PHILOSOPHY  OF  GOVERNMENT  AND  ITS 
EFFECT  ON  INTERNATIONAL  RELATIONS 

Until  quite  recent  times,  it  would  have  been  unprofitable,  in  the  case  of 
most  nations,  to  inquire  what  the  philosophy  of  government  held  by  the 
people  was,  or  what  effect  it  had  on  the  foreign  relations  of  the  nation,  or 
on  international  relations  generally.  There  were  few  nations  in  which 
the  people  were  so  enlightened  and  expressed  themselves  so  fully  that  it 
was  possible  to  distinguish  and  define  the  particular  philosophy  of 
government  held  by  them;  and  even  if  it  had  been  possible  to  do  so,  it 
would  have  been  of  little  use  to  try  to  discover  what  effect  this  philosophy 
had  on  international  relations,  since  the  fact  was  that  it  had  little  or  no 
effect.  The  people  of  each  nation,  ignorant  of  foreign  affairs  by  reason 
of  the  difficulties  of  travel  and  commimication,  allowed  the  executive  to 
control  the  foreign  relations  under  the  advice  of  a  council  in  the  selection 
of  which  they  had  no  voice,  and  representing  certain  privileged  classes  of 
persons  who  used  the  power  of  the  nation  as  means  to  accomplish  such 
ends  lEus  they  thought  desirable. 

So  long  as  this  condition  of  thmgs  was  general,  the  rights  of  nations 
occupied  the  attention  of  writers.  The  rights  of  man,  the  rights  of 
peoples,  and  the  rights  of  society  in  general  were  ignored,  as  were  the 
responsibilities  which  necessarily  accompany  all  rights.  Each  nation 
sought  to  aggrandize  itself  by  conquering  and  pillaging  others,  and  the 
only  restraint  on  one  nation  trespassing  upon  another  was  that  all  the 
so-called  civilized  nations  were  gradually  forced,  by  the  pressure  of 
circumstances,  to  enter  into  the  playing  of  a  military  game  of  forcible 
checks  and  balances,  called  ''the  balance  of  power''  or  ''the  political 
equilibrium." 

The  principle  of  this  game  was  very  simple,  though,  like  most  other 

games,  the  rules  for  pla3ring  it  were  very  intricate.    When  any  nation, 

for  the  purpose  of  direct  gain  by  pillage  of  its  neighbors  or  by  despoilment 

of  the  natives  of  barbarous  regions,  or  for  the  purpose  of  indirect  gain  by 
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destroying  its  competitors  in  trade  or  opening  up  new  trading  points, 
desired  to  conquer  adjacent  or  distant  regions, — ^thereby  increasing  its 
miUtary  and  naval  strength  and  paving  the  way  for  further  expansion,— 
the  surrounding  nations  combined  their  military  and  naval  strength  by 
alliances  until  the  proposed  expansion  was  balanced  and  checked,  or 
until  the  opposing  nations,  or  all  the  nations  concerned,  were  ''com- 
pensated'' by  partitioning  between  them  some  weak  country  which  had 
been  crushed  in  the  course  of  the  war.  Thus  what  was  called  the  statiis 
quo  or  the  ''political  equilibrium"  was  maintained. 

So  long  as  the  people  of  each  nation  remained  unenlightened  and 
were  without  full  power  to  express  their  ideas  through  representative 
institutions,  the  war-game  of  "the  balance  of  power"  ruled  international 
politics,  and  international  disputes  were  disputes  concerning  the  "rights 
of  nations,"  and  particularly  on  points  of  "national  honor."  The 
citizens  of  each  nation  had  only  partial  and  indefinite  rights  at  home,  and 
citizens  of  one  nation  had  no  rights  in  another  nation  or  against  a  foreign 
government.  A  person  abroad  had  only  certain  privileges,  and  these 
usually  were  based  on  treaty.  Breaches  of  treaty  were  considered  to 
involve  the  national  honor  not  of  the  nation  breaking  the  treaty,  but  of 
the  other  nation,  and  led  to  war  or  to  a  new  disposition  of  alliances 
according  to  the  rules  of  the  war-game. 

As  the  people  became  more  enlightened,  and  obtained  an  increasing 
participation  in  their  own  government  by  representation  and  by  com- 
pelling their  governments  to  be  responsible  to  them,  there  gradually 
arose  in  each  nation  a  popular  philosophy  of  government,  in  which  the 
rights  of  individuals,  of  peoples,  and  of  human  society  in  general,  were 
distinguished  from  the  rights  of  nations.  The  houses  of  representative 
legislatures,  and  particularly  the  houses  directly  representing  the  people 
of  the  nation,  as  their  members  became  increasingly  better  informed 
concerning  foreign  affairs  through  increased  facilities  for  travel  and 
intercourse,  insisted  with  greater  and  greater  force  that  the  philosophy 
held  by  the  people  should  have  its  effect  upon  foreign  relations  as  well 
as  upon  domestic  affairs.  The  war-game  of  the  balance  of  power  every- 
where came  under  criticism.  At  the  present  time  its  principles  are 
beginning  to  be  known,  and  there  is  a  growing  understanding  of  its 
intricate  rules.   The  classes  and  interests  which  have  heretofore  had  the 
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monopoly  of  this  knowledge,  and  which  in  all  sorts  of  secret  ways  were 
able  to  use  the  nation  and  determine  its  moves,  are  being  haled  into  the 
daylight  and  exposed  to  the  destructive  power  of  publicity.  Indeed 
the  danger  at  the  present  time  is,  that  in  the  control  by  the  people  of 
each  nation  over  national  and  international  affairs,  the  just  rights  of 
nations  to  live  and  protect  themselves,  and  to  be  the  guardians  of  the 
rights  of  individuals,  of  peoples  and  of  society  at  large,  will  be  ignored, 
and  that  the  whole  structure  of  organized  society  will  be  weakened,  to 
the  detriment  of  individual  liberty. 

It  becomes,  therefore,  important  to  consider  the  philosophy  of  govern- 
ment held  by  the  people  of  each  nation,  and  particularly  of  those  which 
have  advanced  farthest  along  the  path  of  popular  government,  for  the 
purpose  of  ascertaining  how  this  philosophy  is  likely  to  affect  inter- 
national relations.  It  is  particularly  desirable  to  consider  the  philos- 
ophy held  by  the  people  of  the  United  States,  and  extended  to  its  an- 
nexed countries,  since  this  is  one  of  the  two  great  philosophies  of  popular 
government  now  prevailing  in  the  world;  the  other  being  that  held  by 
the  people  of  Great  Britain,  which  has  extended  more  or  less  completely 
to  the  self-governing  states  of  the  British  Empire,  and  to  the  nations  of 
tiie  Continent  of  Europe. 

Every  philosophy  of  popular  government  tends  to  the  establishment 
and  enlargement  of  the  rights  of  the  individual.  When  we  speak  of 
'^  popular  rights,"  we  mean  the  rights  of  the  individual.  It  is  true  we 
may  speak  of  the  rights  of  one  people  against  another,  or  the  rights  of 
society  against  peoples,  but  these  are  figurative  expressions.  They  all 
come  down,  in  the  last  analysis,  to  the  rights  of  the  individual.  The 
important  thing,  therefore,  in  examining  a  philosophy  of  government 
held  by  the  people  of  a  nation  is,  to  reach  a  definite  idea  concerning  what 
the  rights  of  the  individual  are  imder  this  philosophy,  into  what  classes 
and  grades  they  are  divided,  how  they  are  considered  to  arise,  whether 
they  are  considered  to  be  against  the  government  or  against  all  govern- 
ments as  well  as  against  other  individuals,  and  how  it  is  considered  they 
ought  to  be  safeguarded. 

The  crux  of  the  whole  matter  is,  however,  whether  the  individual, 
according  to  the  philosophy  of  government  held  by  the  people  of  the 
nation  has  rights  against  the  government,  and,  if  so,  why  and  to  what 
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extait?  It  is  particularly  important  to  inquire  whether  they  base  the 
rights  of  the  individual  against  the  government  on  grounds  which 
logically  require  them  to  hold  that  all  individuals  have  rights  against  all 
governments.  If  the  people  of  a  nation  do  hold  that  there  are  rights  of 
individuals  against  governments,  and  particularly  if  they  hold  this 
idea  for  reasons  which,  logically  followed  out,  require  them  to  hold  that 
all  individuals  have  rights  against  all  governments,  this  philosophy  is 
bound  to  have  an  effect  upon  international  relations. 

There  can  be  no  doubt  but  that  the  proposition  that  there  are  certain 
rights  of  the  individual  against  the  government  does  form  the  most 
fundamental  part  of  the  American  philosophy  of  government.  We  are 
accustomed  to  see  every  branch  of  our  government  carefully  scrutinizing 
every  governmental  action  lest  it  may  be  found  to  infringe  certain  rights 
of  the  individual.  Every  governmental  agency,  from  the  Congress  and 
the  President  downwards  throughout  the  United  States,  and  from  the 
Legislature  and  Governor  downwards  throughout  the  States,  is  bound  by 
certain  express  constitutional  prohibitions  which  are  designed  for  the 
protection  of  these  rights,  and  if  these  constitutional  prohibitions  are 
infringed  by  governmental  action,  the  action  is  nullified  by  the  Supreme 
C!ourt  of  the  United  States  or  by  the  court  of  final  jurisdiction  in  the 
State.  Thus  the  conception  that  there  are  certain  rights  of  the  individual 
against  governments,  which  no  government  can  infringe  except  upon 
penalty  of  having  its  act  nullified,  is  a  very  living  one  among  the  people 
of  the  United  States. 

If  the  people  of  the  United  States  held  that  these  rights  were  merely 
rights  which  they  thought  it  expedient  for  their  citizens  to  have,  their 
citizens  would  have  these  rights  merely  as  citizens.  Such  a  doctrine 
would  make  little  difference  to  the  rest  of  the  world.  Any  rights  which 
we  think  it  merely  expedient  that  our  citizens  should  have  at  home  are  of 
course  of  little  effect  abroad.  But  we  do  not  base  our  belief  in  these 
rights  of  the  individual  against  the  government  upon  any  grounds  of 
national  expediency.  We  assert  that  every  citizen  of  the  United  States 
has  certain  rights  against  all  other  persons  and  against  all  governments, 
because  these  rights  arise  out  of  the  necessities  of  human  nature  and 
because  it  is  essential  to  human  society  that  every  individual  should 
have  these  rights.    We  say  that  these  are  ''fundamental  rights"  and 
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are  not  only  universal  but  are  "unalienable" — ^that  is^  that  persons  can- 
not convey  them  to  governments  and  thereby  give  governments  abso- 
lute power  over  them.  This  makes  our  philosophy  international^  as 
well  as  national.  Our  people  and  all  who  dwell  in  our  midst  or  under 
our  jurisdiction^  have  fundamental  rights  agunst  our  governments  not 
merely  as  citizens  of  the  United  States,  or  as  under  its  protection  or 
jurisdiction^  but  as  human  beings  living  in  the  society  of  other  human 
beings.  These  fundamental  rights,  according  to  our  philosophy,  must 
therefore  arise  under  a  law  growing  out  of  the  necessities  of  human 
nature,  which  is  supreme  over  the  United  States  and  over  all  individuals, 
peoples  and  nations,  and  which  arises  from  the  act  of  a  legislator  external 
to  the  United  States. 

What  then,  are  these  fundamental  rights  which  thus  arise  under  a 
law  made  by  the  legislative  act  of  a  power  external  to  and  supreme  over 
the  United  States,  and  what  is  this  external  and  supreme  law  under 
which  we  consider  these  rights  to  exist? 

The  Declaration  of  Independence  contains  the  only  affirmative  state- 
ment concerning  these  fundamental  rights  and  this  external  and  supreme 
law.  In  the  preamble,  it  is  said:  "We  hold  these  truths  to  be  self- 
evident:  That  all  men  are  created  equal;  that  they  are  endowed  by  their 
Creator  with  certain  unalienable  rights,  that  among  these  are  life, 
liberty  and  the  pursuit  of  happiness;  that  to  secure  these  rights,  govern- 
ments are  instituted  among  men,  deriving  their  just  powers  from  the 
consent  of  the  governed."  Thus  the  Declaration  divides  all  rights  of 
individuals  into  two  classes.  In  the  first  class  are  certain  unalienable 
rights  with  which  each  man  is  endowed  by  his  Creator,  and  among 
which  are  the  rights  of  life,  liberty  and  the  pursuit  of  happiness;  in  the 
second  class  are  all  other  rights.  This  first  class  the  Supreme  Court  of 
the  United  States  calls  "fundamental  rights";  the  second  class  it  calls 
"artificial  or  remedial  rights,"  since  the  rights  of  the  second  class  must 
be  consistent  with  and  in  aid  of  those  of  the  first  class.  The  fundamental 
rights  are  "recognized,  but  not  created,  by  the  Constitution"  * — ^that 
is  to  say,  by  the  people  of  the  United  States,  through  the  Constitution. 
The  artificial  or  remedial  rights  are  created  by  the  people  or  the  govern- 
ment of  the  United  States  or  by  the  peoples  or  the  governments  of  the 

^  Logan  V.  United  States,  144  U.  S.  203, 293. 
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States.  The  Supreme  Court  says  of  these  rights  that  they  are  ''peculiar 
to  our  own  system  of  jurisprudence": '  thus  distinguishing  them  from 
fundamental  rights,  which  are  of  coimse,  in  our  view,  common  to  every 
S3rstdn  of  juHsprudence,  including  the  international  system. 

The  definition  of  the  fundamental  rights  of  the  individual  as  including 
his  rights  of  ''life,  liberty  and  the  pursuit  of  happiness/'  given  in  the 
Declaration,  is  too  indefinite  for  practical  use.  When,  however,  we  go 
back  to  the  literature  of  the  Revolutionary  period  and  use  it  as  a  con- 
temporary exposition  of  the  meaning  of  these  words,  the  definition  be- 
comes cleto  and  practical.  The  fundamental  or  common  rights  are  those 
corresponding  to  the  common  attributes  which  all  men  have  as  a  neces- 
sary part  of  their  human  nature  and  as  essential  to  the  existence  of  hu- 
man society.  These  attributes  are  life,  the  power  to  move  and  the 
power  to  use  lands,  things  and  forces  in  the  pursuit  of  happiness.  Inas- 
much as  these  common  attributes  with  which  all  are  equally  endowed  by 
and  at  their  creation  give  rise  to  common  necessities,  it  follows,  as  we 
believe,  that  there  must  be  a  supreme  and  fundamental  law  of  human 
society  recognizing  these  common  attributes  and  these  common  neces- 
sities and  conferring  rights  upon  each  individual  to  satisfy  his  neces- 
sities. The  fundamental  rights  of  the  individual  may  thus  be  stated  to 
be  the  right  to  so  live,  to  so  move  and  to  use  such  part  of  the  land,  things 
and  physical  forces  of  the  imiverse  for  his  support  and  happiness,  as  is 
consistent  with  the  common  and  equal  right  of  every  other  individual 
to  such  life,  to  such  motion,  and  to  the  use  of  lands,  things  and  forces  for 
the  same  purpose.  Though  these  fundamental  rights  cannot  be  alienated 
by  any  individual  to  any  person  or  government,  the  individual  may  of 
course  forfeit  them  to  society  for  anti-human  and  antinsocial  acts  done 
by  him,  and  it  is  the  function  of  governments,  subject  to  the  ultimate 
superintendence  of  the  people  of  each  nation,  to  adjudicate  the  total  or 
partial  forfeiture  of  these  rights  by  due  process  of  law  and  to  enforce 
forfeitures  so  adjudicated.  The  right  of  an  individual  to  use  exclusively 
lands,  things  or  forces,  which  we  call  property,  is  evidently  to  some  ex- 
tent a  fundamental  right  and  to  some  extent  an  artificial  right.  Thus  the 
Declaration  does  not  regard  property  as  a  fundamental  right.  On 
account,  however,  of  the  difficulty  of  determining  the  extent  of  property 

>  Downes  v.  Bidwell,  1S2  U.  S.  244, 282. 
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which  the  mdividual  may  own  as  a  matter  of  fimdamental  right,  we 
protect  all  the  property  which  an  individual  owns,  equally  with  his  life 
and  liberty,  so  as  to  prevent  it  from  being  taken  from  him  ''without  due 
process  of  law," — thus  requiring  proper  legislative  action,  proper 
judicial  determination  and  proper  executive  action  as  a  precedent  to  the 
forfeiture. 

The  nations  which  recognize  the  fimdamental  rights  of  the  individual 
have  various  expedients  for  safeguarding  them.  These  rights  may 
evidently  be  infringed  by  individuals  or  by  governments.  The  courts  in 
every  civilized  country  are  the  especial  guardians  of  fimdamental  rights 
in  so  far  as  the  customary  law  is  concerned.  C!ourts  everywhere  refuse  to 
apply  customs  as  rules  of  law  when  the  customs  are  contrary  to  funda- 
mental rights.  But  when  the  legislature  has  enacted  a  law,  the  courts  of 
most  nations  are  powerless  to  consider  whether  it  infringes  the  funda- 
mental rights  of  the  individual.  Thus,  in  most  nations,  the  individual 
has  no  rights  against  the  government,  or  at  least  against  the  legislative 
branch.  Experience  has  shown,  however,  that  each  individual  has  quite 
as  much  to  fear  from  the  action  of  governments — even  from  the  popular 
legislatures — ^in  infringing  his  fundamental  rights  as  from  other  indi- 
viduals. A  government,  or  the  legislative  part  of  it,  is,  after  all,  only  a 
group  of  individuals,  and  it  may,  like  any  other  group  of  individuals, 
violate  the  fundamental  rights  of  individuals.  Even  if  the  government  is 
directly  responsible  to  the  will  of  the  majority  of  the  electors,  the  ma- 
jority may  compel  the  government  to  violate  the  fundamental  rights  of 
the  individual  unless  some  way  is  found  for  nullifying  such  govern- 
mental acts  even  though  commanded  by  the  majority.  The  British 
system  of  responsible  government  recognizes  the  fundamental  rights  of 
the  individual,  but  gives  no  protection  to  the  individual  against  infringe- 
ment of  his  rights  by  the  government  except  by  concentrating  respon- 
sibility in  a  small  committee  called  the  Cabinet,  and  making  the  tenure  of 
office  of  the  Cabinet  depend  upon  its  having  a  majority  in  the  popular 
House.  The  theory  is  that  if  the  Cabinet  attempts  to  induce  any 
branch  of  the  government  to  infringe  the  fundamental  rights  of  the 
individual,  or  sanction  such  an  infrmgement,  it  will  lose  its  majority  and 
go  out  of  power,  to  be  supplanted  by  a  Cabmet  which  will  see  that  these 
rights  are  protected. 
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The  people  of  the  United  States  have  adopted  a  different  method  of 
protecting  these  fundamental  rights.  In  the  Constitution  of  the  United 
States,  and  in  the  State  C!onstitutions,  are  inserted  prohibitions  upon 
certain  forms  of  governmental  action  found  by  experience  to  be  likely  to 
occur  if  not  prohibited,  and  which  endanger  or  destroy  the  fundamental 
rights  of  the  individual.  These  prohibitions  are  the  most  fundamental 
parts  of  the  Constitution,  and  no  governmental  powers  can  be  exercised 
contrary  to  them.  That  is  to  say,  they  are  supreme  over  all  the  rest  of 
the  Constitution  and  over  all  governmental  action  which  the  particular 
Constitution  affects.  The  Supreme  Court  of  the  United  States  has 
said — ^to  repeat  what  has  been  above  quoted  with  its  immediate  con- 
text— ^that  there  are  ''certain  fundamental  rights,  recognized  and  de- 
clared, but  not  granted  or  created  by  the  Constitution,  and  thereby 
guaranteed  against  violation  or  infringement  by  the  United  States,  or 
by  the  States,  as  the  case  may  be."  '  The  following  is  a  collation  of  the 
provisions  of  the  Constitution  of  the  United  States,  prohibiting  certain 
kinds  of  governmental  action  by  the  Government  of  the  United  States 
for  the  protection  of  fundamental  rights,  which  has  received  the  ap- 
proval of  the  Supreme  Coiut.* 

That  no  person  shall  be  deprived  of  life,  liberty  or  property,  without 
due  process  of  law;  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation;  that  in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial,  to  be  informed 
of  the  nature  and  cause  of  the  accusation,  to  be  confronted  with  the 
witnesses  against  him,  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  and  to  have  the  assistance  of  counsel  for  his  defense; 

*  Logan  V,  United  States,  144  U.  S.  263, 293. 

*  This  collation  was  made  in  the  Instructions  of  the  President  to  the  Commission 
for  taking  over  the  Civil  Government  of  the  Philippines  from  the  Military  Authori- 
ties, dated  April  7, 1900,  and  is  quoted  in  Kepner  v.  United  States,  196  U.  S.  100, 123. 
In  those  instructions  it  was  declared  that  "there  are  certain  great  principles  of 
government  which  have  been  made  the  basis  of  om*  governmental  system,  which  we 
deem  essential  to  the  rule  of  law  and  the  maintenance  of  individual  freedom, ''  and 
that  "there  are  certain  practical  rules  of  government  which  we  have  found  to  be 
essential  to  the  preservation  of  these  great  principles  of  hberty  and  law.''  The  above 
quoted  constitutional  prohibitions  were  spoken  of  as  the  "rules  of  government" 
which  are  "inviolable."  See  further  on  this  subject  an  article  on  "The  American 
Philosophy  of  Government  and  its  Apphcation  to  the  Annexed  Countries,"  by  the 
author  of  this  article,  in  the  Proceedings  of  the  American  Pohtical  Science  Association 
for  1913,  Vol.  10,  p.  76. 
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that  excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor 
cruel  or  unusual  punishment  inflicted;  that  no  person  shall  be  put  twice 
in  jeopardy  for  the  same  offense,  or  be  compelled  in  any  crimmal  case  to 
be  a  witness  against  himself;  that  the  right  to  be  secure  against  im- 
reasonable  searches  and  seizures  shall  not  be  violated;  that  neither 
slavery  nor  involuntary  servitude  shall  exist  except  as  a  pimishment  for 
crime;  that  no  bill  of  attainder  or  ex  post  facto  law  sh^  be  passed;  that  no 
law  shall  be  passed  abridging  the  freedom  of  speech  or  of  the  press  or  the 
rights  of  the  people  to  peaceably  assemble  and  petition  the  government 
for  a  redress  of  grievances;  that  no  law  shall  be  made  respecting  an 
establishment  of  religion  or  prohibiting  the  free  exercise  thereof,  and 
that  the  free  exercise  and  enjoyment  of  religious  profession  and  worship 
without  discrimination  or  preference  shall  forever  be  allowed. 

The  Supreme  Court  has  said  of  this  collation  of  Constitutional  pro- 
hibitions: ^ 

These  words  are  not  strange  to  the  American  lawyer  or  to  the  student 
of  Constitutional  history.  They  are  the  familiar  language  of  the  Bill  of 
Rights,  slightly  changed  in  form,  as  foimd  in  the  nine  amendments  to 
the  Constitution  of  the  United  States,  with  the  omission  of  the  provision 
preserving  the  right  of  trial  by  jury  and  the  right  of  the  people  to  bear 
arms,  and  adding  the  prohibition  of  the  thirteenth  amendment  against 
slavery  or  involimtary  servitude  except  as  a  punishment  for  crime,  and 
that  of  Art.  1,  §  9,  to  the  passage  of  bills  of  attainder  and  ex  post  facto 
laws.  These  principles  ♦  ♦  ♦  were  carefully  collated  from  our  own 
Constitution,  and  embody  almost  verbatim  the  safeguards  of  that  in- 
strument for  the  protection  of  life  and  liberty. 

The  Supreme  Court  has  itself  definitively  attached  to  the  rights 
secured  by  these  Constitutional  prohibitions  the  name  of  '' fundamental 
rights.'' « 

Substantially  these  same  Constitutional  prohibitions  against  govern- 
mental action  are  inserted  in  the  Constitutions  of  the  various  States  of 
the  Union.  Through  the  interpretation  and  application  of  these  pro- 
hibitions of  the  Constitutional  Bill  of  Rights,  made  by  the  Supreme 
Court  of  the  United  States  as  respects  governmental  action  of  the 
United  States,  and  by  the  courts  of  final  jurisdiction  in  the  States  as 
respects  governmental  action  of  the  States,  the  principles  of  this  supreme 
universal  law  under  which  the  fundamental  rights  of  the  individual 

B  Kepner  v.  United  States,  195  U.  S.  100, 122, 123. 

•  Hawaii  v.  Mankichi,  190  U.  S.  197,  217;  Kepner  v.  United  States,  195  U.  S.  100, 
123;  Dorr  v.  United  States,  195  U.  S.  138, 144, 148. 
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exist,  are  being  gradually  evolved  by  a  proceBS  of  exclusion  and  inclusion. 
Of  course  the  courts  cannot  be  allowed  to  have  absolute  finality  in 
making  decisions  of  such  great  importance,  which  involve  the  inter- 
pretation and  application  of  a  law  which  is  supreme  over  the  people  of 
every  nation  and  over  every  nation,  and  the  nullification  of  acts  of 
popular  legislatures.  Where  decisions  made  by  courts  are  believed  by 
the  people  of  the  nation  to  have  been  based  on  a  wrong  interpretation  or 
application  .of  these  fundamental  constitutional  prohibitions — that  is,  on 
a  wrong  interpretation  and  application  of  this  supreme  imiversal  law — 
the  people  of  each  State  or  of  the  nation  may  and  doubtless  ought  to 
arrange  for  some  appropriate  process  of  revision,  but  every  revisionary 
process  must  be  so  arranged  and  safeguarded  that  it  will  be  most  likely  to 
result  in  the  fundamental  rights  of  the  individual  being  secured  to  him. 
The  practice  of  intrusting  the  courts  of  final  jurisdiction  with  this  great 
function  is  on  the  whole  satisfactory  to  the  people  of  the  United  States, 
since  if  the  courts  err  they  may  also  correct  themselves  in  later  deci- 
sions; and  the  theoretical  right  of  the  people  to  provide  a  revisionary 
tribunal  or  process  or  to  exercise  direct  revisionary  power,  is  not  likely 
often  to  be  insisted  upon.  There  is  great  danger  to  the  fundamental 
rights  of  the  individual  in  revisionary  action  by  direct  popular  vote,  or 
even  by  a  special  tribunal  or  a  special  form  of  legislative  action.  The 
people  of  the  United  States  are  fully  alive  to  these  dangers,  and  there 
seems  to  be  every  probability  that  our  system  will  never  be  essentially 
changed,  and  that  such  changes  as  are  made  will  be  for  the  purpose  of 
rendering  it  more  perfect. 

It  follows  from  the  American  philosophy  of  government  that  we 
regard  all  our  organized  communities — even  the  United  States  and  the 
States — as  corporations.  The  citizens  of  the  State  or  of  the  nation 
are  the  members  of  the  corporation,  and  the  government  is  a  governing 
agency  or  governing  board.  The  object  of  all  government,  as  we  view  it, 
is  to  secure  the  fundamental  rights  of  the  individual,  and  the  powers  of 
governments  are  limited  to  this  purpose.  Elvery  organized  commimity 
is,  by  virtue  of  the  fact  that  it  is  a  corporation,  democratic  and  represent- 
ative. C!orporations  may  of  course  form  themselves  into  a  corporation 
and  frequently  do  so  when  the  operations  are  widely  extended — ^the 
greater  corporation  so  created  being  given  superintending  power  for  the 
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general  purposes.  We  apply  this  same  idea,  and  our  States  as  corpora- 
tions have  formed  themselves  into  a  federal  corporation  or  federal  nation. 
Thus  the  American  philosophy  of  government  necessarily  results  in 
democratic,  representative  and  federal  institutions^ 

The  fact  that  some  of  the  peoples  of  the  world  are  beginning  to  hold  a 
philosophy  of  government  which  distinguishes  between  fundamental 
rights  and  artificial  rights,  has  already  had  a  profound  effect  upon  int^- 
national  relations  and  is  likely  to  have  still  greater  effects;  for  out  of  the 
acceptance  of  the  belief  in  fundamental  rights  grows  the  belief  in  the 
rights  aS  individuals  against  govemmentSi  and  of  the  propriety  and 
necessity  of  constitutional  prohibitions  imposed  by  peoples  or  by  society 
at  large  upon  governments,  for  the  protection  of  these  rights.  The 
individual  thus  becomes  a  subject  of  the  public  international  law,  as 
well  as  the  nations.  The  <dd  theory  that  international  law,  or  the  law  of 
nations,  was  concerned  solely  with  the  rights  of  nations  is  ahready 
modified.  We  look  at  the  real  parties  in  interest,  and  discover  that  in  an 
increasing  numbar  of  cases  an  individual  or  a  group  or  class  of  indi- 
viduals is  the  real  party  on  one  side  and  a  nation  as  a  corporation  the 
real  party  on  the  other.  Individuals  who  are  sojourning  in  a  foreign 
nation  often  come  into  direct  conflict  with  the  government  of  the  nation; 
and  individual  citizens  of  one  nation  frequently  make  contracts  with  a 
foreign  naticm.  Thus  the  question  arises  in  various  ways,  what  rights 
have  citizens  of  one  nation  against  another  nation? 

Some  European  writers  on  public  intemati(»ial  law  have  already 
noticed  the  change  which  is  taking  place  in  the  views  held  concerning 
the  subjects  of  international  law  growing  out  of  the  increasing  belief 
in  the  fundamental  rights  <tf  the  individual — the  rights  of  man,  as  the 
IVench  caU  them.  Thus  in  the  Manual  de  Droit  IfUemational  PvbUCf 
by  Bonfils,  revised  by  Fauchille,^  it  ia  said : 

The  nations,  considered  as  members  of  the  international  communityi 
are  par  exceUence  international  persons.  *  *  *  But  are  they  the  only 
international  persons?  Yes,  if  one  uses  the  expression  ''intemationfJ 
persons"  as  synonymous  with  and  equivalait  to  ''members  of  the 
international  community."  But  if,  giving  another  meaning  to  this 
expression,  one  designates  by  the  term  ''international  persons"  all  the 
b^ngs  whose  juridical  situation  is  regulated  by  the  public  international 

^eth  Bd.  19t2,  Ptts.  154, 157. 
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law,  whose  rights  and  duties  are  determmed  and  whose  privil^es  are 
restricted  by  this  law,  as  subjects  of  this  branch  of  the  law,  the  nations 
are  not  the  only  international  persons. 

Speaking  of  the  individual  man  as  one  of  the  subjects  of  the  publio 
intemational  law,  these  authors  say: 

Man,  as  a  member  of  humanity,  has  an  individuality  of  his  own,  sa3rs 
Pasquale  Fiore,  a  sphere  of  action  which  may  include  all  the  regions  of 
the  globe,  a  juridical  capacity  belonging  to  him  by  reason  of  lus  *mere 
existence  and  independent  of  that  which  may  be  recognized  as  pertaining 
to  him  as  a  citizen  of  a  nation.  *  *  *  Heffter  classes  among  the  im- 
mediate subjects  of  international  law  man  considered  by  hin^lf,  and 
the  citizens  of  a  nation  in  their  relations  with  other  nations.  He  develops 
his  thesis  by  examining  the  primordial  rights  of  man,  of  which  the  idea  of 
personal  liberty  is  the  foundation,  and  which  are  not  to  be  confounded 
with  political  or  civil  rights.    ♦    ♦    ♦ 

Undoubtedly  the  individual  man  is  not  an  international  person  of  the 
same  kind  as  the  nations.  Among  other  differences,  there  is  one  which  is 
very  marked:  From  the  point  of  view  of  international  law,  the  nation  has 
a  simple  character,  in  that  it  is  and  can  be  subject  only  to  international 
law.  The  individual  man,  however,  has  a  composite  and  mixed  charac- 
ter, in  that  he  is,  at  one  and  the  same  time,  subject  to  international  law, 
and  to  the  particular  law,  public  and  private,  of  his  own  nation.  These 
two  qualities  exercise  on  each  other  a  reflex  influence.  To  refuse  to 
regard  the  individual  man  as  an  individual  person,  is  to  sacrifice  the 
first  to  the  second. 

Has  not  every  man  certain  fundamental  rights?  Without  regard  to  the 
nationality  of  the  individual,  are  not  the  inviolability  of  the  human 
person  as  against  the  slave  trade,  the  security  of  private  property  as 
against  piracy,  now  placed  imder  the  protection  of  international  law? 

These  same  writers  have  this  to  say  regarding  the  rights  of  individuals, 
as  citizens  of  a  nation,  against  another  nation: 

Moreover,  each  individual,  however  isolated,  has  everywhere,  as  a 
native  of  a  particular  nation  or  as  under  its  jurisdiction,  certain  rights 
based  on  the  principles  of  international  law.  The  violation  of  these 
rights  is  an  injury,  not  only  to  the  individual,  but  to  the  nation  of  which 
he  is  a  citizen.  The  subject  of  the  rights  of  the  native  inhabitants  against 
a  foreign  conqueror,  of  the  rights  of  foreigners  to  enjoy  special  rights 
against  uncivilized  natives,  the  subject  of  naturalization,  and  of  emi- 
gration, fall  within  the  jurisdiction,  in  varying  degrees,  both  of  interna- 
tional law  and  of  national  law.  Do  not  disputes  and  conflicts  arise 
between  nations  regarding  emigration  and  naturalization?  Is  not  the 
matter  of  the  extradition  of  criminals,  though  it  so  profoundly  concerns 
the  individuals  charged  with  crime,  essentially  a  matter  of  public  inter* 
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national  law?  In  these  cases,  and  in  many  others,  the  citizen  of  a  nation 
finds  himself  in  contact,  in  relationship  or  in  conflict,  not  with  the  sub- 
jects of  another  nation,  but  with  the  nation  itself.  It  is  as  respects  this 
nation,  as  an  international  person,  that  the  relationship  must  be  deter- 
mined, or  the  dispute  settled.  This  relationship  or  this  dispute  is  of  an 
international  kind  and  is  subject  to  be  determined  by  international  law. 
just  as  analogous  relationships  or  disputes  arising  between  a  nation  and 
one  of  its  own  citizens  are  determined  by  the  national  law. 

It  is  important  to  distinguish,  as  these  writers  do,  between  the  claims 
of  individuals  against  a  foreign  government  based  on  violation  by  the 
foreign  government  of  the  fundamental  rights  of  the  individual  and  the 
claims  of  individuals  against  a  foreign  government  based  on  violation  by 
the  foreign  government  of  the  rights  which  the  individual  has  as  a 
citizen  of  his  own  nation.  The  Constitution  of  the  United  States  dis- 
tinguishes between  the  two  classes  of  cases.  The  Supreme  Court  of  the 
United  States  has  jurisdiction  of  all  cases  involving  the  fundamental 
rights  of  the  individual  (the  Fourteenth  Amendment  having  made  the 
United  States  the  guardian  of  fundamental  rights  against  mfringement 
by  the  States),  regardless  of  whether  the  complainant  is  a  citizen  of  the 
United  States,  or  of  the  State  of  which  he  complains,  or  whether  he  is  a 
foreigner.  He  claims  these  rights  simply  as  a  human  being,  and  not  as  a 
citizen  of  the  United  States  or  of  a  State.  In  cases  not  involving  funda- 
mental rights,  arising  between  a  State  and  citizens  of  another  State  or 
between  citizens  of  different  States,  or  between  a  State,  or  the  citizens 
thereof,  and  foreign  states,  citizens  or  subjects,  the  Supreme  Court  has 
jurisdiction  by  virtue  of  the  citizenship  of  the  parties.  In  this  class  of 
cases,  the  individual  has  rights  only  as  a  citizen  of  a  State. 

The  truth  seems  to  be  that  when  an  individual  claims  that  his  funda- 
mental rights  have  been  infringed  by  a  government,  whether  the  govern- 
ment is  his  own  or  a  foreign  one,  he  appeals  neither  to  international  law 
nor  to  national  law,  but  to  a  law  which  is  supreme  over  all  peoples  and  all 
nations,  and  which  grows  out  of  our  common  human  nature  and  the 
nature  of  human  society.  This  law  no  people  or  nation  can  ''create"; 
it  can  only  ''recognize"  it.  As  respects  rights  that  are  not  funda- 
mental,— ^that  is,  which  are  artificial  or  remedial,  each  individual  is 
subject  to  the  rules  of  international  law  or  of  national  law  according  to 
the  nature  of  the  case  and  according  to  the  citizenship  of  the  parties. 
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But  as  respects  his  fundamental  rights,  each  individual  and  each  govern- 
ment is  subject  to  the  rules  of  the  fundamental  and  universal  law  which 
is  supreme  over  both  international  and  national  law,  and  is  pervasive 
throughout  the  whole  society  of  peoples  and  nations  regardless  of 
national  limits.  Though  the  American  people  have  in  fact  secured  the 
fundamental  rights  <tf  the  individual  l^  our  own  national  law,  through 
constitutional  prohibitionsi  we  do  not  regard  these  fimdamental  rights 
as  created  either  by  our  own  national  law  or  by  international  law,  but 
by  a  law  universally  pervasive  and  supreme  over  both,  which  we  ''recog- 
nize," and  which  we  consider  that  we  must  recognuee  on  penalty  of 
reversion  to  barbarism.  One  may  adopt  the  rdigious  hypothesis  and 
call  this  supreme  universal  law  the  law  of  God,  or  the  philosophical 
h3rpothe8is  and  caO  it  the  law  of  nature,  or  the  juridical  hypothesis  and 
call  it  the  law  of  human  society.  Perhaps  the  simplest  way  out  of  the 
difficulty  of  determining  the  source  of  this  law  is  to  regard  it  as  a  law 
made  by  human  society  as  an  organized  unitary  community,  and  to 
call  it  "the  fundamental  law,"  understanding  by  this  that  law  which  is 
supreme  over  all  other  human  law,  whether  international,  national  or 
municipal,  and  which  deals  directly  with  the  rights  of  the  individual  man 
as  a  human  being  as  against  all  human  society.  As  Bonfils  and  Fauchille 
say,  slavery  is  abolished  everywhere  because  society  in  general  feels  that 
it  is  in  violation  of  the  fundamental  rights  of  the  individual  merely  as  a 
human  being  regardless  of  his  citizenship,  and  hence  destructive  of  all 
human  society.  That  there  are  rights  of  the  individual  which  he  has 
merely  as  a  human  being  and  which  follow  him  throughout  the  world,  is 
proved  by  the  fact  that  each  enlightened  human  being,  if  he  searches  his 
own  conscience,  finds  himself  compelled  so  to  bdieve.  The  enstence  of 
this  law  cannot  be  proved  by  ordinary  methods  of  proof.  It  must  be 
accepted  as  an  axiomatic  and  self-evident  truth. 

The  supr^^macy  which  the  American  people  attribute  to  the  fimda- 
mental  law  is  what  may  be  called  a  limited  supr^nacy — a  supr^nacy 
within  a  certain  definite  sphere.  Just  as  the  Constitutioli  and  laws  and 
treaties  of  the  United  States  are  not  supreme  over  the  Constitutions  and 
laws  of  the  States  for  all  puiposes,  but  only  for  certain  purposes  which 
are  in  fact  the  geneml  piuitx)8es  of  the  Umon,  so  the  American  people 
must  necessarily  believe  that  the  pviUie  iliMi9Ati<»ial  law  is  supreme 
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only  for  the  general  purposes  of  the  whole  international  society  over 
national  constitutions  and  laws;  and  so  also  they  must  necessarily 
believe  the  fundamental  law  is  supreme  over  the  public  international 
law  and  all  national  constitutions  and  laws  only  for  the  still  more  general 
purpose  of  securing  those  fundamental  rights  of  the  individual  which 
attach  to  him  m^^ly  as  a  human  being  and  not  as  a  citizen  of  the  inter- 
national community  or  of  a  particular  nation.  Thus,  according  to  the 
American  view,  there  are  four  kinds  oS  supreme  law,  but  the  supremacy 
of  each  is  within  a  certain  sphere.  There  are  certain  activities  and 
relationships  of  an  individual  which  are  necessary  to  him  as  a  human 
being  equally  with  all  other  human  beings.  Questions  concerning  his 
rights  to  these  activities  and  relationships,  whether  the  rights  are  claimed 
against  individuals  or  against  the  government,  are  to  be  determined  ac- 
cording to  the  principles  of  the  fimdamental  law.  There  are  other 
activities  and  relationships  which  each  individual  cliums  and  enjoys  as  a 
citizen  of  a  nation  in  or  against  another  nation  or  ite  citis^is.  These 
rights  are  determined  by  international  law.  There  are  still  other  rights 
which  the  individual  claims  and  enjoys  as  a  citisen  of  a  particular  nation 
within  the  nation.  These  rights  are  to  be  determined  by  the  law  of  the 
nation  of  which  he  is  a  citizen.  In  federal  states,  there  are  rights  which 
the  citizen  of  a  state  enjoys  within  a  state  and  which  are  exclusively 
determined  by  the  law  of  the  state.  At  present  the  old  rule  which  made 
all  governmental  action  of  cities  and  towns  legally  subOTdinate  to  the 
governmental  action  of  the  state  applies,  but  there  are  signs  that  there  is 
arising  a  conception  of  certain  rights  which  a  citizen  enjoys  as  a  citizen  of 
the  city  or  town.  The  courts  within  the  United  States  actually  apply 
these  principles  as  a  matter  of  course  in  their  decision  of  cases.  If,  under 
the  facts  of  the  particular  case  and  the  issues  formed  in  the  case,  the 
fundam^ital  rights  of  the  individual  are  involved,  the  constitutional 
prohibitions  for  the  security  of  fimdamental  rights  are  applied.  If, 
under  the  facts  and  issues,  the  rights  of  the  individual  as  a  citizen  of  a 
nation  in  or  against  a  foreign  nation,  or  as  a  citizen  of  a  foreign  nation 
against  the  nation  or  a  State,  are  involved,  the  case  is  decided  by  inter- 
nati<Hial  law;  if  the  rights  of  the  individual  as  a  citizen  of  a  State  against 
another  State  or  of  citizens  of  one  State  against  citiMofi  of  another  are 
involved,  the  case  is  determined  by  the  law  of  the  United  States;  if  the 
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rights  of  the  individual  as  a  citizen  of  a  State  within  the  State  are  in- 
volved, the  case  is  detennined  by  State  law. 

This  hierarchy  of  laws  springs,  as  has  been  seen,  from  a  hierarchy  of 
communities.  At  the  top  stands  all  human  society  regarded  as  a  single 
corporate  unit,  which  is  the  theoretical  legislator  of  the  fundamental 
law  under  which  each  individual  has  certain  rights  against  all  other 
individuals  and  all  governments,  simply  as  a  human  being  belonging  to 
this  society  by  reason  of  his  creation  as  a  human  being.  Next  comes  the 
federalistic  organization  composed  of  all  the  nations  of  the  world — or  all 
the  civilized  nations — ^regarded  as  a  consociation  of  nations.  This 
consociation  is  the  legislator  of  international  law  or  the  law  of  the 
society  of  nations,  under  which  each  citizen  of  a  nation  has  certain 
rights  against  other  nations  and  their  citizens,  and  rights  in  the  high 
seas  and  other  property  common  to  all  the  nations.  Next  come  the 
particular  nations,  each  of  which  is  the  legislator  of  its  national  law  under 
which  each  citizen  of  the  nation  has  certain  rights  within  the  nation. 
In  federal  states,  the  nation  is  the  legislator  of  the  national  law  and  the 
State  of  the  State  law,  and  each  citizen  of  a  State  has  certain  rights  under 
State  law  within  the  State,  different  from  his  rights  as  a  citizen  of  the 
nation. 

The  doctrine  of  fundamental  rights  has,  however,  no  more  necessary 
connection  with  the  idea  of  the  federal  state  or  nation  than  with  that  of 
the  unitary  state  or  nation.  It  is  equally  necessary  for  the  people  of  a 
unitary  nation,  as  for  those  of  a  federal  one,  to  recognize  the  fundamental 
law  and  to  protect  the  fundamental  rights  of  the  individual  against  all 
other  individuals  and  against  all  governments  by  constitutional  pro- 
hibitions against  certain  forms  of  governmental  action.  This  is  evi- 
denced in  the  United  States  by  the  fact  that  the  people  of  the  States 
impose  the  same  prohibitions  upon  their  State  governments  that  the 
people  of  the  United  States  impose  upon  the  Federal  Government.  It  is 
probably  equally  true  that  the  idea  of  a  federal  state  or  nation  gives  rise 
to  the  idea  of  a  fundamental  law  of  human  society  as  a  whole  and  of 
fundamental  rights  under  this  law,  and  that  the  idea  of  fundamental 
rights  imder  a  fundamental  law  made  by  human  society  as  a  whole  gives 
rise  to  the  idea  of  a  federal  state  or  nation.  But  it  is  also  true  that  a 
pe(q>le  may  have  an  idea  of  a  universal  society,  of  fundamental  law  and 
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of  fundamental  rights,  without  having  any  experience  of  a  federal  state 
or  nation,  and  even  though  they  believe  in  the  unitary  rather  than  the 
federal  form  of  organization.  France,  with  its  idea  of  the  rights  of  man, 
and  Great  Britain  with  its  idea  of  fundamental  rights  derived  from  the 
constitutional  prohibitions  upon  certain  forms  of  governmental  action 
found  by  experience  to  be  dangerous  or  destructive  to  these  rights,  show 
that  the  conception  of  a  fundamental  law  and  fundamental  rights  has  no 
necessary  connection  with  the  federal  form  of  government.  The  con- 
stitutional prohibitions  adopted  by  the  people  of  the  United  States  in  the 
Constitutional  Bill  of  Rights  are  in  fact  collated  from  Magna  Charta, 
from  the  Elnglish  Petition  of  Right,  from  the  English  Habeas  Corpus 
Act,  and  from  the  English  Bill  of  Rights,  as  these  were  developed  in  the 
Massachusetts  Body  of  Liberties,  in  the  Virginia  Declaration  of  Rights 
and  in  the  original  Constitutions  of  the  States  of  the  American 
Union. 

The  real  difference  between  the  United  States  and  other  nations  is 
thus  not  so  much  one  of  the  philosophy  of  government,  as  of  the  system 
which  we  apply  to  make  the  fundamental  law  and  the  fundamental 
rights  of  the  individual  practical  and  effective.  No  other  nation  imposes 
constitutional  prohibitions  for  the  protection  of  these  rights  upon  all  its 
governments  and  all  their  branches  and  makes  these  prohibitions  the 
most  fundamental  part  of  the  supreme  law  of  the  land  so  as  to  make  the 
courts  the  guardians  of  these  fundamental  rights.  Though  we  may 
believe  that  this  system  is  not  perfect,  it  has  the  tremendous  advantage 
of  keeping  the  conception  of  fundamental  law  and  fimdamental  rights 
alive  in  the  minds  and  consciences  of  the  people.  The  knowledge  that 
the  most  insignificant  individual  may  call  to  his  aid  the  protection  of  the 
courts  against  the  acts  of  his  State  legislature  and  even  against  the  acts  of 
the  national  Congress  if  these  acts  violate  these  fundamental  constitu- 
tional prohibitions,  dignifies  the  individual  and  keeps  before  the  mind 
of  all  the  people  the  moral  worth  of  each  human  being  simply  as  a  human 
being,  a  creation  of  God,  and  a  member  of  human  society.  It  dignifies 
government  by  enabling  the  people  to  regard  it  in  its  proper  aspect  as 
an  agency  of  the  people  having  for  the  sole  object  of  its  institution  the 
welfare  and  development  of  the  individual.  It  compels  the  public  official 
to  exercise  his  power  by  judgment,  since  he  is  obliged  in  each  case  to 
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decide  before  he  acts  whether  he  is  acting  within  the  jurisdiction  assigned 
to  him  as  an  agent  of  the  people  to  secure  fundamental  rights.  There  is 
no  particular  virtue  in  written  constitutions  in  so  far  as  they  merely 
determine  the  frame  of  organization  of  the  government  and  the  dis- 
tribution of  functions  between  the  different  branches  of  the  govern* 
ment  and  the  different  corporate  members  of  the  nation.  Their  virtuo 
lies  in  the  possibility  of  establishing,  by  means  of  them,  constitutional 
prohibitions  for  the  protecti<m  of  the  fundamental  rights  of  the  indi- 
vidual, and  of  making  these  prohibitions  the  fimdamental  part  of  the 
supreme  law  of  the  land.  The  limitations  of  power  as  between  the 
different  branches  of  government  and  the  different  corporate  members 
of  the  naticm  may  be  established  imder  unwritten  constitutions,  but  the 
limitati(ms  of  the  power  of  a  govemm^it  as  between  itself  and  the 
individual  can  ooly  be  effectively  established  by  a  written  constitution 
enacted  by  the  people,  in  which  are  inserted  constitutional  prohibitions 
for  the  protection  of  the  fundamental  rights,  which  are  by  the  people 
declared  to  be  the  f  imdamental  part  of  the  supreme  law  cS  the  land,  and 
which  are  int^preted  and  applied  by  the  courts,  subject  perhaps  to 
revision,  in  extraordinary  cases,  by  an  extraordinary  tribunal  estab* 
lished  for  the  purpose. 

It  is  because  the  people  gI  the  United  States  believe  that  they  have  a 
peculiar  system  of  government  which  is  essential  not  only  to  their  own 
liberty  and  their  own  society,  but  to  individual  liberty  and  human 
society  everywhere,  and  which  they  hold  in  trust  for  civilization,  that 
they  feel  it  their  duty  to  protect  their  philosophy  and  their  govern- 
moital  qrstem  f rcmi  such  contact  ¥dth  other  systems  as  might  endanger 
its  exist^ice.  This  was  the  original  basis  of  the  Monroe  Doctrine,  and 
still  continues  to  be  its  true  basis.  The  belief  in  the  fundamental  rights 
of  the  individual  which  we  hold,  destroys  all  motive  for  conquest,  since 
the  only  effect  of  conquest  by  us  is  to  place  upon  us  the  difficult  task  of 
securing  the  fundamental  rights  ot  the  individual  in  the  countries  an- 
nexed. We  welcome  the  independence  of  nations  which  accept  our 
philosophy  and  which  honestiy  recognize  the  fundamental  law  and  do 
their  utmost  to  preserve  fundamental  rights.  The  rights  of  intervention 
in  the  affairs  of  the  South  American  Republics,  for  the  purpose  aS  con- 
trdHng  than  in  the  interest  of  Eun^,  was  claimed  in  1823  by  the 
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allied  powers  of  Continental  Europe  as  a  lopk^al  result  of  their  political 
philosophy  and  system.  President  Monroe  declared  that  ''the  political 
system  of  the  allied  Powers  is  essentially  different  in  this  respect  from 
that  of  America"  and  that  ''this  difference  proceeds  from  that  which 
exists  in  their  respective  governments."  Asserting  that  ''to  the  defense 
of  our  own  system,  which  has  been  achieved  by  the  loss  of  so  much  blood 
and  treasure,  and  matured  by  the  wisdom  of  their  most  enlightened 
citizens,  this  whole  nation  is  devoted,"  he  concluded  that  we  owed  it  "to 
candor,  and  to  the  amicable  relations  existing  between  the  United 
States  and  those  Powers,  to  declare  that  we  should  consider  any  at- 
tempt on  their  part  to  extend  their  system  to  any  part  of  this  hemisphere 
as  dangerous  to  our  peace  and  safety." 

The  whole  effect  of  the  Monroe  Doctrine  was  that  the  American 
people  were  determined  that  their  philosophy  and  their  system  should 
have  every  chance  of  surviving  in  the  competition  of  philosophies 
■and  systems  to  which  it  could  reasonably  be  thought  to  be  entitled. 
The  philosophy  of  government  then  prevailing  in  Continental  Europe 
denied  the  fundamental  rights  of  the  individual  and  asserted  that  all 
rights  of  men  were  created  by  the  nation.  The  republics  of  Central  and 
South  America  having  established  themselves  and  having  nominally 
accepted  the  American  philosophy  of  government  and  to  some  extent 
the  American  system,  the  United  States  asserted  that  the  peo^de  of  these 
nations  should  be  free  to  develop  themiselves,  hoping  and  believing  that 
in  the  course  of  time  they  would  fully  accept  the  American  philosophy 
of  government  and  apply  it  effectively  in  their  national  affairs.  The 
Monroe  Doctrine  is  thus  a  doctrine  of  freedom.  It  had  its  origin  in  a 
conflict  of  philosophies.  It  had  for  its  purpose  the  protection  of  the 
Central  and  South  American  Republics  in  develojHng  and  working  out  a 
philosophy  and  system  which  they  had  freely  chosen.  The  Monroe 
Doctrine  will  die  when  nations  of  the  world  accept  the  belief  in  the 
fundamental  rights  of  the  individual  and  make  these  rights  practical  and 
effective;  for  by  the  acceptance  of  this  belief  and  by  the  adoption  of  a 
practical  system  in  accordance  with  this  belief,  all  motive  for  conquest 
ceases,  and  nations  will  refrain  from  interfering  in  the  internal  affairs  of 
other  nations,  since  intervention  will  carry  with  it  the  heavy  respon- 
sibility of  securing  the  fundamental  rights  of  the  people  of  the  invaded 
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countiyi  ¥dthout  possibility  of  great  gains,  and  with  only  an  uncertain 
compensation. 

The  fact  that  the  American  people  hold  this  philosophy  of  govern- 
ment in  which  the  securing  of  the  fundamental  rights  of  the  individual  is 
regarded  as  the  object  for  which  all  government  is  instituted  among 
men,  profoundly  affects  the  attitude  which  American  statesmen  must 
take  in  respect  to  every  question  growing  out  of  our  foreign  as  well  as 
our  domestic  relations.  The  officials  of  our  Department  of  Foreign 
Affairs — ^which  for  historical  reasons  we  call  the  Department  of  State — as 
well  as  our  diplomatic  officials,  accustomed  to  r^ard  the  fimdamental 
rights  of  the  individual  as  the  matter  of  prime  importance,  inevitably  and 
properly  apply  our  own  constitutional  tests  to  all  proposals  for  joint 
action  between  the  United  States  and  any  other  nation,  in  the  solution 
of  questions  arising  between  this  nation  and  any  other.  To  them  the  old 
conception  of  sovereignty,  as  a  power  of  each  nation  to  dp  what  it  wills, 
is  impossible,  since  our  philosophy  compels  us  to  hold  that  all  national 
action  is  limited  by  the  fundamental  law. 

The  American  philosophy  and  system  of  government — or  more 
properly,  the  failure  of  other  nations  to  accept  our  philosophy  and 
system — particularly  stands  in  the  way  of  international  arbitration  and 
the  judicial  settlement  of  international  disputes.  With  the  drawing 
together  of  the  whole  world  by  the  increased  facilities  for  travel  and 
conmiunication,  disputes  tend  more  and  more  to  be  between  an  indi- 
vidual and  a  government  or  some  branch  of  it.  In  every  case  of  this 
kind  there  is  a  possibility  that  the  question  of  the  fundamental  rights  of 
the  individual  may  be  involved,  so  that  in  a  similar  case  arising  in  the 
United  States,  the  constitutional  prohibitions  for  the  protection  of 
fundamental  rights  would  be  applied  by  the  courts  and  the  govern- 
mental action  in  question  might  be  nullified.  In  this  class  of  cases,  when 
the  United  States  is  asked  to  submit  to  arbitration  or  judicial  settlement, 
a  grave  difficulty  arises.  Inasmuch  as  the  peoples  of  foreign  nations  do 
not  impose  constitutional  prohibitions  on  their  governments  for  the 
protection  of  fundamental  rights  and  do  not  make  these  prohibitions  the 
fundamental  law  of  the  land,  the  courts  and  the  lawyers  of  European 
countries  are  not  accustomed  to  issues  being  raised  concerning  the 
validity  of  acts  of  government  as  respects  fundamental  rights.    As  it  is 
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necessary  that  European  jurists  should  be  m  the  majority  on  most 
arbitral  or  judicial  tribunals  in  international  cases,  it  follows  that  these 
tribunals  are  likely  to  treat  some  governmental  acts  as  valid  which  we 
would  hold  invalid  and  nullify  as  infringing  fundamental  rights.  Thus 
the  United  States  must,  for  the  protection  and  preservation  of  its  own 
philosophy  and  sjrstem,  refrain  from  submitting  to  the  decision  of  such 
a  tribunal  any  case  which,  if  arigdng  ¥dthin  the  United  States,  would  be 
considered  as  involving  the  fundamental  rights  of  the  individual  imder 
our  constitutional  prohibitions.  So  long  as  this  difference  in  philosophies 
and  systems  continues,  the  only  hope  for  the  extension  of  international 
arbitration  or  judicial  settlement  would  seem  to  be  in  making  all  action 
of  international  arbitral  or  judicial  tribunals  advisory  to  the  nations 
which  are  the  parties.  This  would  permit  these  nations  themselves  to 
review  the  decision  from  eveiy  standpoint  and  to  protect  their  own 
philosophies  and  systems.  Acceptance  of  a  decision  by  the  parties  would 
greatly  increase  its  weight  as  a  precedent  for  other  nations,  and  would 
insure  the  execution  of  the  decision  by  the  defeated  party. 

The  American  philosophy  of  government  also  stands  in  the  way  of  the 
codification  of  international  law.  No  American  can,  consistently  with 
his  own  fundamental  beliefs,  subscribe  to  a  code  of  international  law 
which  does  not  contain  constitutional  prohibitions  forbidding  to  all 
peoples,  nations  and  governments  certain  forms  of  action  dangerous  to 
or  destructive  of  fundamental  rights,  and  which  does  not  make  these 
constitutional  prohibitions  fundamental  and  supreme  over  all  inter- 
national and  national  law. 

The  United  States  is  therefore  at  the  present  time  in  one  sense  a  dis- 
turbing factor  in  the  councils  of  the  nations.  Its  disturbance  is  not  of  a 
physical  kind,  but  of  an  intellectual  and  spiritual  kind.  It  brings  to  the 
discussion  of  all  international  questions  ideas  of  imiversal  law,  of  fun- 
damental rights  of  the  individual  as  a  created  human  being,  of  practical 
protection  of  these  rights  through  constitutional  prohibitions  on  all 
governments,  based  on  popular  and  national  recognition  of  fundamental 
law.  To  some  these  ideas  may  seem  to  be  destructive,  but  they  are 
really  in  the  highest  sense  conservative  and  constructive;  for  the  recog- 
nition of  the  rights  of  man  is  in  no  sense  inconsistent  with  the  recogni- 
tion of  the  rights  of  nations.    The  American  philosophy  equally  recog- 
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niaes  the  rights  of  man  and  the  rights  of  nations,  holding  that  society 
can  exist  only  through  local  oiganisation,  and  that  nations  acting  inde- 
pendently! but  in  concert,  are  the  most  appropriate  means  of  securing 
the  individual  in  his  fundamental  rights  and  in  aiding  him  to  extend  his 
powers  over  nature. 

The  philosophy  of  the  United  States  makes  for  peace.  The  wars 
which  the  United  States  has  fought  have  all  been  for  the  purpose  of 
protecting  the  fundamental  rights  of  the  individual  and  maintaining  the 
nation  as  the  guardian  of  these  rights.  There  can  be  no  true  peace  except 
where  the  individual  has  his  fimdamental  rights,  and  where  these  rights 
are  secured  to  him  by  the  power  of  a  nation.  It  is  unlikely  that  the 
United  States  will  ever  apply  physical  force  externally  in  the  future 
except  for  the  same  purposes  for  which  it  has  waged  wars  in  the  past. 
Such  protective  and  defensive  action  its  philosophy  permits  and  in 
some  cases  demands. 

Alphbus  Henbt  Snow. 


THE  CENTRAL  AMERICAN  QUESTION  FROM  A  EUROPEAN 

POINT  OF  VIEW 

"Then  felt  I  like 
Some  watcher  of  the  skies 
When  a  new  planet  swims  into  his  ken." 

KeaU, 

Oceans  have  ever  been  the  chief  theater  of  universal  history.  The 
terrestrial  sphere  known  to  antiquity  lay  around  the  Mediterranean 
which,  as  its  name  indicates,  was  destined  to  remain  the  center  of  events, 
until  the  famous  sea-heroes,  impelled  by  a  desire  to  explore,  imdertook 
bold  voyages  to  distant,  unknown  regions,  and  Christopher  Columbus 
finally  discovered  the  Western  Hemisphere,  bringing  it  in  contact  with 
the  considerations,  hopes,  needs  of  expansion  and,  last  but  not  least,  also, 
fears  of  Europe. 

From  that  moment,  in  what  is  tenned  by  the  historian  as  'Hhe  modem 
era,"  the  chain  of  historical  events  was  gradually  carried  across  the 
Atlantic  Ocean  which,  as  a  connecting  bond,  exerted  influence  over  two 
parts  of  the  earth  and,  more  than  four  centuries  ago,  took  the  place  of 
the  smaller  Mediterranean,  which  had  hitherto  been  the  exclusive 
scene  of  universal  history.  "Westward  the  star  of  Empire  takes  its 
way." 

Just  as  in  the  Mediterranean  the  center  of  gravity  was  changed  in  the 
course  of  time,  even  so  was  the  supremacy  over  the  Atlantic  hotly  con- 
tested, imtil  England  built  up  its  from  pine  to  palm  extending  Imperium 
Britannicum  and  thus  assumed  a  role  like  imto  that  of  ancient  Rome,  a 
comparison  which  applies  even  to  that  Catonian  pertinacity  with  which 
the  Anglo-Saxons  went  ahead  whenever  a  '^ Carthago"  happened  to 
obstruct  their  advance. 

The  proud  dictum  ''Britannia  rules  the  waves"  retidned  all  of  its 
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forcei  until  the  United  States  of  America  and  Germany  entered  the 
list  of  sea  Powers;  and  it  is  a  remarkable  coincidence  that  these  three 
kindred  nations  are  commanding  the  most  powerful  fleets  on  earth  at 
the  moment  when  the  world  is  preparing  for  the  opening  of  the  Panama 
Canal. 

By  this  event  our  planet's  laigest  body  of  waters — theretofore  so  to 
speak  a  ''mare  dausum" — ^is  at  last  opened  up  to  the  competition  of  all 
seafaring  nations,  and  vistas  are  disclosed  whose  possibilities  in  the  long 
run  may  not  remain  in  harmony  ¥dth  the  peaaftd  name  of  this  ''Pacific'' 
or  "Quiet"  Ocean.  As  the  "Great  Ocean"  however,  if  we  are  not  mis- 
interpreting the  signs  of  the  times,  it  will  reflect  the  significance  of  the 
approaching  new  era. 

This  new  era  is  with  us  even  now.  We  are  on  the  threshold  of  it.  The 
completed  transformation  of  the  isthmus  from  &  land-bridge  into  a  gate- 
way, is  to  be  conffldered  as  its  beginning,  the  unlocked  Great  Ocean  as 
its  scene  of  action.  How  then  can  we  help  wondering,  when  those  palm- 
shaded  lands  of  the  tropics — ^the  Central  American  countries — ^which 
forty  years  ago  were  hardly  more  than  the  pleasure  groimd  of  philat- 
elists, are  gradually  but  surely  moving  into  the  foreground  of  universal 
interest?  Is  it  not  because  the  dawn  of  the  new  era  is  breaking  over 
them? 

The  reader  may  possibly  deem  such  assertions  to  be  the  bold  con- 
jectures or  merely  the  vaporings  of  an  officious  prophet;  but  events  that 
are  actually  taking  place  in  the  countries  around  the  Isthmus  of  Panama, 
combined  with  the  worldnstirring  importance  of  the  Canal,  seem  to  the 
writer  to  justify  his  conclusions. 

The  "Central  American  Question" — conceived  in  1880  on  the  Isth- 
mus, it  may  be  said,  by  an  urgent  need  for  power  and  intercourse — ^was 
so  slow  of  birth  that  its  appearance  was  scarcely  noticed  by  the  world  at 
large.  Not  many  there  are  who  are  conscious  of  its  existence;  and  even 
under  the  Star-Spangled  Banner,  the  far-seeing  thinkers  who  give  this 
serious  question  their  attention  number  but  few. 

But  this  is  characteristic  of  the  United  States.  The  average  Ameri- 
can is  self-centered;  he  knows  only  his  own  land;  he  lives  exclusively 
for  his  personal  interests  and  understands  foreign  affairs  but  little; 
however,  his  national  pride  is  easily  roused,  and  all  reflection  cast  upon 
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it  is  deeply  resented.  And  there  is  this  other  fact:  the  American  press 
does  not  represent  a  very  high  grade  of  literature;  its  columns  have 
quantity  of  material;  the  material  itself  lacks  quality;  yet  the  average 
reader's  information  is  gotten  from  it,  and  his  political  views  are  shaped 
by  it.  The  better  kind  of  monthly  reviews  have  only  a  comparatively 
small  circulation  by  reason  of  their  higher  cost. 

And  so  it  happens  that  in  the  United  States,  which  is  most  deeply 
affected  by  it,  the  " Central  American  Question"  has  not  as  yet  made  its 
impression  upon  public  opinion;  the  word  even  has  not  as  yet  been 
coined  nor  its  meaning  been  taken  to  heart.  Consequently  this  coimtry 
.aoid  also  Europe  look  upon  the  situation  in  Mexico,  upon  the  Panama 
Canal,  upon  the  Caribbean  Sea  ¥dth  its  islands  and  its  littorals,  as 
well  as  upon  all  matters  that  have  taken  place  within  those  do- 
mains and  with  regard  to  them,  from  separated  viewpomts,  when 
in  fact  these  matters  should  be  studied  from  the  same  angle  all  over 
the  world. 

Any  other  attitude  would  be  a  grievous  mistake,  for  we  must  stop  and 
think  that  the  Panama  Canal,  especially  in  these  times,  is  nothing  to  the 
Union  except  a  mighty  defensive  and  offensive  weapon,  the  effective 
handling  of  which  demands  a  strong  arm  with  an  iron  hand.  But  the 
mere  possession  of  the  weapon  does  not  suffice.  It  must,  in  accordance 
with  the  requirements  of  the  times,  be  kept  in  proper  usable  form  and 
always  be  within  immediate  reach  of  its  owner. 

It  is  for  these  reasons  that  almost  all  the  incidents  that  for  a 
long  time  have  taken  place  in  the  northern  hot  zone  of  the  western 
hemisphere,  or  incidents  that  affect  those  regions  only  slightly,  are 
directly  connected  with  the  Panama  Canal,  which  thus  becomes  the 
pivot  of  the  whole  Central  American  question.  Not  to  repeat  what 
has  often  been  stated  before,  we  must  take  it  for  granted  that  the 
reader  looks  upon  the  Panama  Canal  as  mainly  a  factor  of  militi^ 
power. 

But  we  think  also  of  thi3  Panama  Canal,  with  its  two  harbors,  its 
dock-yards,  depots  and  coaling  stations,  as  an  important  rallying  place 
for  fleets,  where  not  only  men-of-war,  but  also  merchant  ships,  may 
undergo  repairs  and  take  fuel  on  board.  With  particular  reference  to 
the  latter,  the  American  Government  has  come  to  realize  that  it  might 
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just  as  well  wring  from  the  costly  waterway  a  profitable  revenue  derived 
from  the  sale  of  fuel  to  the  passing  vessels.  With  an  estimated  annual 
traffic  of  between  ten  and  twelve  million  tons  to  begin  with,  the  sale 
of  coal  Would  in  the  long  run  rise  to  profitable  proportions. 

But  owing  to  the  genius  of  Diesel,  a  change  was  wrought  in  the  con» 
struction  of  machinery  which  will  dethrone  King  CoaJ,  and  lead  to  the 
advent  of  petroleum,  which  has  already  taken  the  place  of  coal  on  a 
large  number  of  vessels  of  the  American,  British  and  other  navies.  In 
due  course  of  time,  freight  and  passenger  steamers  will  adopt  the  same 
system.  And  as  soon  as  a  petroleimi  en^e,  adaptable  to  the  largest 
vessels,  shall  have  been  perfected,  then  the  coal-burning  ship  will 
be  relegated  to  the  past,  just  as  were  the  superb  sailing-vessels 
which  Fii&on,  a  hundred  years  ago,  succeeded  in  driving  off  the 
oceans. 

This  innovation  in  the  construction  of  machinery  will  certainly  before 
long  revolutionize  ship-building  completely:  it  will  also  affect  crew, 
cargo,  radius  of  action,  speed,  navaJ-stations;  it  will  reduce  the  time  for 
taking  fuel  on  board;  it  will,  in  short,  affect  the  whole  realm  of  naval 
strategy  and  deep  sea  trade.  And  petroleum,  which  hitherto  has  been 
nothing  but  an  ordinary  commercial  article,  jumps  at  one  bound  within 
the  sphere  of  military  and  political  interests. 

It  is  evident,  therefore,  that  every  seafaring  nation,  and  consequently 
the  American  nation,  will  and  must  give  consideration  to  the  world's  oil 
production,  but  particularly  oil-production  near  the  sea  coasts,  and  thia 
for  the  same  reasons  that  in  part  compelled  them  heretofore  to  look  out 
for  coal.  The  British  Government,  months  ago,  announced  through 
Winston  Churchill^  the  First  Lord  of  the  Admiralty,  that  it  will  be  the 
policy  of  that  country  to  control  the  world's  petroleimi  sources  aroimd 
important  strategic  points;  and  we  have  in  the  meantime  learned  what 
Great  Britain  has  already  done  in  that  direction. 

While  the  world's  attention  was  attracted  first  by  Tripoli,  then  by 
the  Balkan  troubles,  and  while  Europe  wrangled  about  the  frontiers 
of  Albania,  England  went  ahead  and  secured  for  herself  all  the  oil- 
concessions  she  wanted,  and  when  Mr.  ChurckiU  spoke  the  main  part  of 
that  work  was  already  completed.  Great  Britain  once  more  lived  up  to 
her  farsighted  policy  because  petroleimi  near  the  coasts  and  whenever 
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XX)ssible  near  harbors  is  the  watchword  of  the  times!  For  the  nearer 
oil  fields  are  to  the  harbors,  the  more  valuable  they  will  be  to  the  owner 
of  the  harbor,  who  will  make  every  effort  to  get  possession  of  them,  ex- 
ploit them,  and  conduct  the  oil  throu^  pipe-lines  to  the  wharves  where 
it  will  be  taken  as  cargo  on  board  tank-steamers;  or  in  the  form  of  a  new 
elixir  of  life,  it  will  in  double-quick  time  find  its  way  into  the  fuel  c(Mn- 
partments  of  the  ships  which,  up  to  the  pres^it  time,  wasted  days  in  the 
imclean  and  difficult  work  of  coaling. 

It  is  quite  evident,  therefore,  that  tne  owner  of  the  oil  wells  will  also 
control  the  harbors  situated  in  their  neighborhood;  for  at  his  pleasure  he 
can  limit  the  sale  of  the  product  and  dictate  the  price.  Whoever 
has  lawfully  acquired  title  to  such  an  advantageous  position  will 
not  allow  himself  to  be  crowded  out,  not  even  by  the  owner  of  the 
harbor. 

By  applying  these  considerations  to  the  Panama  Canal,  the  existence 
of  large  petroleum  fields  within  or  near  the  Canal  Zone  would  be  an 
ideal  state  of  affairs.  For  instance,  the  oil  would  in  that  case  be 
brought  on  board  ships  in  need  of  it  while  they  were  passing  through 
the  locks.  It  would,  therefore,  be  a  matter  of  paramount  con- 
cern to  the  American  Government  to  own  those  imaginary  oil  fields, 
and  any  efforts  made  to  that  end  would  be  considered  as  natural  and 
justified. 

While,  however,  up  to  the  present  time,  no  petroleum  has  been  dis- 
covered on  the  Isthmus,  and  the  geological  formation  of  the  land  does 
not  point  to  its  presence  there,  yet  a  glance  at  the  accompanying  map  of 
oil-fields  shows  that  it  has  pleased  Providence  to  bless  countries  neigh- 
boring upon  the  important  waterway  with  that  inestimably  valuable 
product  of  nature.  Indeed  it  seems  almost  wonderful,  when  we  realize 
that  the  hand  of  the  Creator  has  in  this  particular  case  anticipated  the 
creative  impulse  of  the  engineer  and  the  inventive  spirit  of  the  technical 
man. 

This  fact  becomes  even  clearer,  when  we  consider  the  oil  production  of 
the  world  which  is  shown  in  the  following  comparative  tables,  remem- 
bering at  the  same  time  that  the  oil  can  be  pumped  through  pipe-lines 
extending  over  many  miles  of  territory,  from  its  source  to  the  place  where 
it  is  to  be  used. 
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According  to  these  Btatistics,  Mexico  as  an  oil  producing  country  has 
leaped  within  the  last  three  years  from  seventh  to  third  portion;  and  in 
^ite  of  continuous  disturbances  going  on  there,  the  probable  exports  of 
the  product  in  1913  are  estimated  to  have  risen  to  24,000,000  barrels 
(1  barrel—about  IH  hectoliters). 

■  Reprinted  from  "The  ProductioD  of  Petrokum  in  1909,"  by  David  T.  D^,  U.  S. 
Geologieikl  Survey,  p.  113. 
•  Ihid.,  1012,  p.  137. 
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Exports  are  of  course  dependent  upon  transportation  facilities,  and  as 
these  facilities  readily  increase,  exports  will  increase  correspondingly, 
because  the  abundance  of  oil  in  Mexico  seems  practically  unlimited. 
This  becomes  evident  from  the  fact  that,  not  to  speak  of  any  other  oil- 
fields the  English  Pearson  interests,  whose  main  oil  soiurces  are  situated 
in  the  State  of  Vera  Cruz  and  on  the  Isthmus  of  Tehuantepec — exclusive 
of  63  other  still  unoperated  wells — can  develop  annually,  through  their 
flowing  wells,  an  output  exceeding  one  hundred  million  barrels,  that  is 
to  say,  nearly  half  of  the  annual  production  of  the  United  States.  But 
this  possible  output  and  the  capacity  of  the  unoperated  English  Syn- 
dicate's wells  is  at  present  held  under  pressure  until  after  transportation 
facilities  have  been  fully  developed. 

In  these  facilities  we  include  the  pipe-lines  already  referred  to;  it  is 
clear,  therefore,  that  a  Mexican  oil  king  can  dispense  with  ships  for  the 
transportation  of  oil,  if — which  is  quite  feasible — ^he  connects  his  wells  by 
pipe-lines  with  the  Panama  Canal  itself  or  with  a  Central  American 
harbor  in  the  neighborhood  of  that  waterway.  But  even  this  is  not 
absolutely  necessary,  for  he  has  the  advantage  over  North  American 
oil  by  reason  both  of  his  nearness  to  the  Canal  and  of  cheaper  transporta- 
tion. 

For  these  reasons,  the  English  firm  above  referred  to,  which  has 
recently  adopted  the  name  Mexican  Standard  Oil  Company,  does  not 
only  systematically  perfect  its  net  of  ducts,  but  is  now  engaged  in  doub- 
ling its  line  of  tank-steamers,  which  numbers  already  twenty  ships  of 
10,000  tons  each. 

According  to  the  reports  of  geologists,  Mexico  may  within  a  few  years 
advance  to  the  first  position  as  a  petroleum-producing  country;  this 
explains  why  it  is  that  England  and  the  United  States  have  for  some 
years — in  consideration  of  the  Panama  Canal — ^been  contending  with 
each  other  to  secure  oil  concessions,  a  fact  which  is  set  into  strong  light 
by  the  proportionate  investments.  Mexican  oil  interests  amount  to 
$175,000,000;  England  participates  in  these  investments  to  the  extent 
of  $75,000,000;  the  United  States  $97,600,000  and  Mexico  $2,600,000. 
Whenever  geologists  trace  new  oil,  concession  seekers  appear,  and  the 
energetic  Lord  Cowdray,  owner  of  the  Pearson  firm,  so  closely  connected 
with  the  British  Admiralty,  is  always  on  the  spot. 
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The  same  conditions  apply  to  Colombia '  and  to  Elcuador,  where  the 
1<^eli«^  seem  to  have  gotten  in  ahead  of  the  Americans,  as  well  as  to 
Venezuela  and  Trinidad  where,  however,  their  positions  are  reversed. 
In  short,  petroleum,  which  seemed  to  be  a  gift  of  the  gods  to  the  eco- 
nomically weak  Latin  republics  of  Central  America  and  of  the  neighbor- 
ing countries  of  South  America,  has,  on  account  of  the  Panama  Canal, 
become  the  bone  of  contention  of  the  great  Powers,  which  circumstance 
alone  would  justify  us  in  speaking  of  a  '^  Central  American  Question." 

It  possessegr  the  elements  of  serious  complications  in  which,  for  reasons 
pointed  out  elsewhere,  Japan  may  have  a  hand.  The  way  in  which  Japan 
has  allowed  the  recent  Califomian  question  to  drag  calls  to  mind  the  old 
proverb  "Forbearance  is  no  acquittance";  and  it  is  quite  possible  that 
American  intervention  in  Mexico  may  in  due  course  of  time  offer  Japan 
the  opportunity  that  may  seem  propitious  to  her  for  suddenly  taking  a 
defiant  attitude  on  that  question,  which  might  lead  to  immeasurable 
ccHisequences. 

Time  and  sqpace  do  not  permit  us  to  consider  carefully  the  resulting 
possibilities  in  the  field  of  world  politics.  Reference  to  them  should 
suffice  to  give  the  reader  an  idea  of  a  situation  which  becomes  even 
clearer  by  adapting  its  elements  to  European  conditions. 

Let  us  suppose  that,  all  other  ocmditions  being  the  same,  the  Kiel 
Canal  were  the  Panama  Canal,  and  an  insurgent  Holstein,  rich  in  oil 
fields,  stood  for  Mexico,  Germany  for  the  United  States,  Russia  for 
Japan,  England  for  England,  and  an  anti-German  Scandinavia  for 
Latin  America,  which  is  more  or  less  hostile  to  the  United  States.  The 
comparison  limps,  as  all  comparisons  do;  but  on  a  smaller  scale  it  shows 
the  difficulties  with  which  the  United  States  is  beset,  if  in  future  it  does 
not  perfect  its  position  as  a  world  Power;  or  if  it  does  not  r^iounce  the 
Monroe  Doctrine;  or  if,  inadequately  prepared  for  action,  it  permits  of 
its  being  kept  constantly  on  the  defensive. 

The  well-known  disagreement  between  Great  Britain  and  the  United 
States  on  account  of  the  interpretation  of  the  Hay-Pauncefote  Treaty,  in 
the  matter  of  canal  tolls,  forms  another  perplexing  circumstance;  and  the 

'  According  to  newspaper  reports,  the  English  concessionaires,  Lord  Cowdray  of 
the  firm  of  Pearson  &  Sons,  and  Lord  Murray  of  Elibank,  withdrew  from  Colombia 
about  the  end  of  November  last.   Authoritative  confirmation  of  this  news  is  lacking. 
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further  fact  that  England  is  still  the  ally  of  Japan  cannot  well  have  a 
comforting  effect  upon  the  American  mind. 

But  at  the  present  moment,  the  pregnant  side  of  the  question  is 
Mexico,  where,  according  to  the  readily  understood  wishes  of  the 
Americans,  a  government,  amenable  to  these  wishes,  must  be  set  up,  that 
shall  put  a  limit,  among  other  things,  to  the  European,  hitherto  only 
English,  thirst  for  oil.  Rent  by  rebellions  for  the  last  three  years,  that 
unhappy  country  is  in  inunediate  need  of  peace;  and  this  can  be  accom- 
plished only  through  a  man,  after  the  pattern  and  possessing  the  qualities 
of  Porfirio  Diaz.  If  such  a  man — ^like  Huerta,  who  has  publicly  expressed 
himself  in  favor  of  an  understanding  with  Japan  and  England  ^ — does  not 
submit  to  the  will  of  the  United  States,  they  will  oppose  him  with  all 
means  at  their  command;  if,  on  the  other  hand,  he  complies  with  their 
wishes,  he  will  constantly  be  fought  from  within  Mexico  itself,  which  is 
hostile  to  the  Union.  It  seems,  therefore,  that  soon  there  will  be  nothing 
left  for  the  United  States  to  do,  except  to  step  m  and  restore  peace  in  its 
own  way;  and  as  in  the  case  of  Cuba,  to  take  temporarily  the  reins  of  the 
government  into  its  own  hands.  But  in  view  of  the  friction  existing 
between  Elngland,  Japan  and  Latin  America  on  the  one  hand,  and  the 
United  States  on  the  other,  it  can  readily  be  seen  that  such  a  decision 
would  not  be  without  its  difficulties. 

On  the  other  hand,  it  is  quite  evident  that  sooner  or  later  Europe  will 
feel  the  retroactive  force  of  the  Central  American  Question.  The  rela- 
tions between  Germany  and  England  are  indirectly  affected  by  this 
question.  As  long  as  England  looks  with  distrust  upon  the  increasing 
strength  of  the  German  fleet,  it  restricts  its  freedom  of  action  and  wiU 
not  be  in  a  position  to  secure  the  complete  results  of  the  policy  it  has 
pursued  hitherto.  The  well-known  maxim  '' Divide  et  impera,"  which 
has  been  the  immemorial  and  successful  watchword  of  British  diplomacy, 
was  applicable  to  Europe.  But  the  world,  which  has  in  a  way  been 
united  through  the  Panama  Canal,  is  no  longer  an  available  field  for  the 
application  of  that  outworn  policy. 

From  the  day  of  the  declaration  of  the  independence  of  the  United 

«See  ForMgMy  Review,  Nov.  1913,  p.  857:  "One  of  these  days  England  and 
Japan  and  Mezioo  will  go  together  and  after  that  there  will  be  an  end  to  the  United 
States." 
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States,  America  began  to  shape  a  world  of  its  own,  whose  favorable 
geographical  situation  made  it  possible  for  the  Union  to  remdn  for 
nearly  a  centmy  a  disinterested  spectator  of  events  that  took  place  in 
the  east  and  the  west.  In  accordance  with  this  situation,  George  Wash- 
mgton  in  his  time  announced  the  fundamental  principle  of  not  entering 
into  any  entangling  alliances,  and  in  1823,  President  Monroe  proclaimed 
his  doctrine  ^  as  the  ''noli  me  tangere"  of  the  young  republic,  aspiring  to 
leadership  on  its  continent. 

But  the  ever  increasing  and  improving  means  of  communication  have 
brought  America  into  closer  economic  and  cultural  relations  with  the  old 
world;  in  consequence,  it  may  be  said,  that  with  the  opening  of  the 
Panama  Canal,  practically  the  West  and  the  East  will  clash  on  the 
Great  Ocean! 

The  Atlantic  Ocean  has  been  the  scene  of  battles  and  rivalries  between 
nations.  The  Great  Ocean  which  is  now  coming  to  the  front  is  likely  to 
become  to  a  far  greater  extent  the  scene  of  action  for  the  struggle  of 
races,  a  fact  that  may  have  been  foreseen  by  Senator  W.  H.  Seward  when 
he  said  as  long  ago  as  1852:  ''The  Pacific  Ocean,  its  shores,  its  islands 
and  the  vast  regions  beyond  will  become  the  chief  theater  of  events  in  the 
world's  great  Hereafter."  The  "  Central  American  Question,"  and, 
above  all,  the  way  in  which  it  is  to  be  settled,  may  consequently  prove  of 
the  utmost  importance  for  the  shaping  of  all  the  historical  events  of  the 
present  centuiy,  especially  if,  with  reference  to  the  Panama  Canal, 
it  is  considered  as  the  starting  point  of  a  new  epoch. 

It  has  been  the  object  of  this  article  to  demonstrate  the  soundness  of 
this  view;  and  for  the  reasons  stated,  the  writer  believes  that  the  time  is 
near  when  in  their  political  speculations,  all  Teutonic  nations  must  look 
upon  the  world  as  a  whole,  and,  in  accordance  with  the  probable  develop- 
ment of  things  in  general,  they  must  begin  to  think  in  races  and  con- 
tinents. 

Nearly  two  decades  ago,  the  German  Emperor  uttered  words  that 
cannot  be  forgotten,  calling  upon  the  western  nations  to  preserve  their 
most  sacred  possessions;  and  each  new  day  the  prophetic  significance  of 
that  utterance  becomes  clearer.   Therefore,  all  reasonable  people  should 


by  tlie  Lodge  Rfisolutkm  of  1912,  and  by  the  addreas  of  FreBldent 
Wikon,  delivered  in  October  1913,  at  Mobile,  Ala. 
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exert  their  influence  to  make  the  Christian  Teutonic  world  realize  that 
which  it  is  in  need  of — Unity. 

It  is  of  course  not  an  easy  matter  to  accomplish  such  a  high  purpose. 
It  requires  a  thorou^  and  comprehensive  process  of  enlightenment;  in 
this  work,  the  schools  and  the  press  of  all  interested  countries  should 
combine  their  efforts;  above  all,  it  requires  the  honest  desire  of  the 
governments — especially  those  of  London,  Berlin  and  Washington — ^to 
work  together  in  cordial  understanding.  Once  this  determination  for 
cordial  cooperation  has  everywhere  been  evenly  cultivated,  all  else  will 
be  accomplished  without  difficulty,  for  a  way  will  be  found  by  those 
who  wish  to  find  it. 

Germanicus. 


THE  LAW  OF  HOSTILE  MILITARY  EXPEDITIONS  AS 
APPLIED  BY  THE  UNITED  STATES 

Chapteb  IV.  The  Fcjlfillment  of  the  Intebnational  Obuoation 

The  maimer  of  the  performance  of  the  duty  of  preventing  hostile 
expeditions,  and  the  means  to  be  employed  for  that  purpose,  are  matters 
largely  or  entirely  for  the  discretion  of  the  individual  state.  It  cannot 
be  said  that  any  particular  method  is  required  or  sanctioned  by  inter- 
national law.  This  discretion  is  limited,  however,  by  practical  necessity 
and  by  the  exigency  of  good  faith. 

1.  evidence  of  good  fatth 

The  state  will  find  it  expedient,  in  the  first  place,  to  provide  itself  in 
advance  with  the  power  and  the  means  of  preventing  expeditions.  In 
this  way,  it  gives  substantial  evidence  of  its  intention  to  meet  its  obliga- 
tions when  they  arise.  The  obvious  impossibility  of  the  performance 
of  its  duty  without  so  having  provided  makes  this  essential  as  an  assur- 
ance to  foreign  governments  of  a  proper  regard  for  the  requirements  of 
the  law.  The  government  must  take  care  that  its  municipal  law  does 
not  fail  to  forbid  acts  contravening  its  international  obligations.  Hence 
it  becomes  necessary  to  provide  by  statutory  enactment  for  the  pre- 
vention of  expeditions  which  may  injuriously  affect  the  rights  of  other 
states.** 

**  Fonneriy  it  was  not  the  custom  to  embody  international  obligations  in  legisla- 
tion. The  present  practical  necessity  of  this  is,  however,  apparent.  Arbitrary  execu- 
tive repression  of  individual  conduct  is  very  limited  under  the  constitutional  qnBtems 
of  modem  governments.  It  has,  therefore,  now  become  almost  imperative  as  a 
matter  of  internal  administration.  The  performance  of  its  duty  to  other  states 
would  be  a  practical  impossibility  for  the  United  States  in  the  absence  of  statutory 
regulations. 

The  practical  necessity  for  legislation  must  not  be  confused,  on  the  other  hand, 

with  legal  requirement.    The  statutory  law  concerning  expeditions  is  [mmarily  a 

matter  of  domestic  regulation.    In  so  far  as  it  deals  with  the  means  of  {revolting 

hostile  enterprises,  another  state  may  not  prescribe  its  provisions.    If  it  enacts  a 
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The  domestic  legislation  may  be  concerned  both  with  the  prohibition 
of  objectionable  acts  in  furtherance  of  expeditions  and  with  the  means 
of  the  enforcement  of  the  prohibition.  As  regards  the  latter,  the  govern- 
ment should  doubtless  be  armed  with  power  sufficient  for  the  f rustratioii 
of  all  attempts  at  unlawful  undertakings.  It  must  have  authority  to 
prevent  as  well  as  to  punish.  And  to  satisfy  the  requirement  of  good 
faith,  the  prohibitive  enactment  must  be  upheld  by  the  sanction  of 
adequate  punishment.  This  applies  alike  to  the  preventive  and  pimitory 
phases  of  the  law.  As  a  means  of  prevention,  the  statute  should  amount 
to  more  than  a  mere  proclamation;  it  should  have  some  real  deterrent 
force.  The  infliction  of  satisfactory  pimishment  subsequent  to  the 
carrying  out  of  the  expedition  also  requires  the  provision  of  ample 
penalties. 

A  further  evidence  of  good  intentions  are  the  executive  proclamations 
issued  in  times  of  especial  danger  or  difficulty.  The  salutary  effect  of 
these  is  occasionally  considerable.  They  serve  as  a  warning  to  those 
individuals  who  otherwise  might  not  expect  the  enforcement  of  the  law. 
They  enlist  the  cooperation  of  local  officials  and  of  the  public  with  the 
government  for  the  detection  of  probable  offenses.  They  may  thus  be  of 
real  value  in  preventing  expeditions.  In  any  case  they  have  the  effect 
of  notice  to  foreign  states  most  likely  to  be  concerned  of  the  government's 
intention  to  meet  its  full  obligation.^ 

The  Government  of  the  United  States  has  been  accustomed  to  co- 
operate with  foreign  governments  in  the  matter  of  the  investigation  of 
possible  violations  of  the  law,  and  occasionally  it  has  supplied  informa- 
tion of  importance  to  other  states  in  warding  off  attacks  of  expeditions 
which  this  government  might  not  be  able  to  repress.  In  1884,  the 
Canadian  Government  sought  information  from  the  United  States  con- 
cerning the  basis  of  rumors  circulated  in  the  press  of  this  country  that  a 
Fenian  invasion  was  in  preparation.    The  authorities  investigated  and 

prohibition  against  certain  individual  conducti  it  defines  only  an  offense  at  municipal 
law,  as  to  which  a  foreign  government  may  not  inquire.  Since  the  international 
offense  is  distinct  from  the  municipal,  it  is  entirely  independent  of  the  existence  of 
any  domestic  law.  This  law  cannot,  therefore,  be  required  as  a  matter  of  legal  ri^t. 
(7  Op.  At.  Gen.  367). 

"For  examples  of  such  proclamations,  see  Richardson's  Messages,  I,  157,  404, 
661;  III,  482;  IV,  72;  V,  7,  111,  271, 272, 388,  496;  VI,  433;  VII,  85, 91;  IX,  591, 694. 
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made  a  report  of  the  situation  to  the  British  minister.^  The  raids  of  the 
Garsa  bandits  on  the  Mexican  boundary,  and  the  natural  obstacles  to 
preventing  them,  called  forth  the  suggestion  from  the  Mexican  Govern- 
ment that  it  would  be  well  for  the  War  Department  of  each  country  to 
inform  the  other  of  what  forces  it  proposed  to  assign  to  preserve  the 
peace  on  its  frontiers,  and  what  system  it  proposed  to  adopt  for  the  at- 
tainment of  this  end,  so  that,  by  both  acting  in  concert,  the  purpose  of 
both  governments  might  be  more  easily  accomplished.  The  United 
States  concurred  in  this  suggestion.^ 

When  suspected  violations  of  the  law  are  reported  by  the  agents  of 
foreign  governments,  the  authorities  of  this  country  will  ordinarily  take 
prompt  action.  The  suspicions  of  foreign  governments  are  customarily 
referred  to  the  departments  concerned  with  the  local  administration  of 
the  law,  so  that  precautionary  measures  may  be  taken  against  any 
attempts  at  hostile  enterprises.^  But  while  there  is  seldom  any  lack 
of  notifications  of  probable  infractions  of  the  law,  the  activities  of  other 
states  usually  stop  there.  The  United  States  has  constantly  sought 
further  cooperation  by  the  local  officers  of  foreign  governments  stationed 
in  her  territory.  Their  assistance  in  securing  the  conviction  of  suspected 
persons  is  often  indispensable,  and  a  formal  declaration  of  facts  in  the 
possession  of  foreign  officials  is  frequently  requested  of  them.^  For 
the  sake  of  prompter  action,  it  has  been  allowed  the  agents  of  other 
states  to  present  their  complaints  directly  to  the  federal  district  attor- 
neys, and  they  have  been  urged  to  supply  them  with  full  information.*^ 

The  codperation  of  the  governments  in  this  manner  is  an  act  of  amity 
and  comity  on  the  part  of  both,  required  not  by  international  law,  but 
by  the  necessities  of  friendly  relations.  The  willingness  of  one  state  to 
confer  with  another  regarding  the  probable  unlawful  action  of  its  own 
citizens,  and  the  willingness  of  the  other  to  assist  in  the  measures  taken 
for  its  protection,  are  evidence  of  the  honesty  of  purpose  and  good  in- 
tentions of  the  states  concerned. 

"^  MS.  Notes  to  Great  Britain,  XIX,  438  (Moore's  Digest,  VII,  931). 
"  For.  Rel.  1893, 442,  and  446-447.   The  United  States  would  not  go  to  the  extent 
of  making  an  "allianoe"  for  such  purposes  (For.  Rel.  1886,  57). 
•  For.  Rel.  1887,  1027-1029;  1888, 1,  990;  also  1885,  773. 
~  For.  Rel.  1887,  1027-1029;  1892,  640-641. 
•»  For.  Rel.  1888, 1,  990;  1871,  785,  787. 
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2.   THE  MEANS  OF  FULFILLMENT 

In  the  early  history  of  the  United  States,  it  was  sometimes  necessary 
to  call  upon  the  State  authorities  for  assistance  in  enforcing  the  Neutral- 
ity Act,  and  the  local  militia  were  employed  at  the  command  of  the 
Governor  to  perform  this  service.'*  Since  the  passage  of  the  Act  of  1818, 
the  Federal  Government  has  relied  chiefly  on  its  own  agencies  to  enforce 
the  law,  but  the  aid  of  local  officiate  is  still  frequently  requested.  Cir- 
culars and  special  letters  continue  to  be  addressed  to  Governors  of 
States,''  and  they  have  rendered  some  assistance.  For  instance,  during 
the  Canadian  rebellion  of  1837,  the  Governors  of  Michigan,  New  York, 
and  Vermont  were  requested  to  interfere  to  arrest  parties  making  hostile 
preparations  agamst  Canada.'^  The  codperation  of  State  authorities 
in  Texas  was  sought  to  prevent  the  incursions  into  Mexico  across  the 
Rio  Grande  in  1892.»* 

The  United  States  maintains  no  police  force  for  the  execution  of  the 
federal  statutes,  but  the  marshals  and  attorneys  of  the  Department  of 
Justice  and  the  collectors  of  customs  of  the  Treasury  Department  are 
relied  upon  to  detect  violations  of  the  law,  and  to  take  steps  for  the 
punishment  of  the  offenders.  They  are  assisted  by  the  land  and  naval 
forces  of  the  Federal  Government  and  the  militia  of  the  States  under  the 
direction  of  the  President.'* 

It  is  the  duty  of  the  federal  attorneys  to  collect  evidence  upon  which 
mtervention  in  the  preparation  of  expeditions  may  be  based,  and  upon 
which  the  punishment  of  offenders  may  be  secured.  When  there  is 
probable  cause  to  believe  that  filibustering  parties  are  being  organized, 

•<  1  American  State  Papers,  For.  Rel.  589. 

•*  For  instance,  see  MS.  Dom.  Let.,  Vol.  153,  pp.  672  and  673  (Moore's  Digest, 
Vn,  1021). 

•«  H.  Ex.  Doc.  73, 25  Cong.  2  Sess.  p.  5.    > 

••  For.  Rel.  1893,  428. 

**  At  the  time  of  the  Canadian  rebellion  of  1837,  the  government  employed  most 
of  these  agencies  to  prevent  attacks  on  Canada  by  American  citisenfl.  The  district 
attorneys  were  addressed  by  the  Secretary  of  State,  stating  the  intention  of  the 
government  to  fulfill  its  obligations;  governors  were  requested  to  assist;  collectors 
of  customs  were  instructed  to  lend  their  aid;  the  United  States  maiHhals  proceeded  to 
the  frontier;  a  revenue  cutter  was  placed  at  the  disposal  of  the  collector  to  aid  in 
enforcing  the  law;  the  militia  was  called  out;  and  General  Scott  was  placed  in  com- 
mand of  troops,  both  regular  and  volunteer,  on  the  frontier. 
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and  arrangements  for  hostilities  are  being  made,  they  will  make  inquiries 
as  to  the  suspected  conduct.  If  as  a  result  of  their  own  inquiries,  suffi« 
cient  evidence  is  found,  or  if  proof  is  submitted  by  other  persons,  they 
will  commence  legal  proceedings  against  the  individuals  implicated. 
The  attorneys  receive  the  assistance  of  the  marshalfl  in  the  arrest  of 
persons  against  whom  charges  of  this  sort  are  made.^ 

The  arrest  and  detention  of  vessels  guilty  of  an  infraction  of  the  law 
is  accomplished  by  the  collectors  of  customs.  When  vessels  transporting 
expeditions  attempt  to  depart  in  open  violation  of  the  law,  clearance 
papers  may  be  refused  them  by  the  officers  of  the  port.  Vessels  likely 
to  depart  secretly  will  be  arrested  and  detained  by  the  collector  of 
customs.  For  this  purpose,  he  will  have  the  assistance  of  the  naval 
forces  and  the  revenue  cutters  of  the  Treasury  Department.  The  col« 
lector  may  also  have  authority  to  arrest  members  of  expeditions  within 
his  district  before  they  have  engaged  vessels  or  attempt  to  take  their 
departure.*® 

The  necessity  for  the  patroling  of  the  Canadian  and  Mencan  borders 
during  disturbances  in  those  coimtries,  and  when  filibusters  have  been 
especially  active,  has  required  the  use  of  the  army  and  militia.^  They 
are  employed  in  addition  for  the  purpose  of  pursuing  and  apprehending 
offenders  which  have  recrossed  into  this  coimtry  after  making  unlawful 
invasions.  ^^  Property  may  be  seized  by  the  military  forces  with  a  view 
to  detaining  it  imtil  it  can  be  proceeded  against  according  to  law.  A 
vessel  laden  with  arms  for  the  insurgents  in  Canada,  in  1855,  was  held 
subject  to  seizure  though  it  itself  was  not  intended  to  pass  the  border.  ^^^ 

In  1858,  President  Buchanan,  in  a  special  message  to  Congress,  took 
the  position  that  the  power  given  the  President  to  employ  the  land  and 
naval  forces  was  intended  for  the  express  purpose  of  the  pursuit  of  ex- 

^  See  Moore's  Digest,  VU,  1020  and  1021;  For.  Rel.  1884, 493;  1885, 773;  Richard- 
son's Meesages,  VI,  442. 

•See  Richardson's  Messages,  V,  161;  Moore's  Digest,  VII,  1020,  1021,  1023; 
H.  Doc.  326,  55  Cong.  2  Sess. 

**  See  Dip.  Corres.  1866,  I,  276.  Note  the  use  of  the  army  during  the  Canadian 
rebellion,  supra,  note  12;  and  the  concentration  of  the  army  on  the  Mexican  frontier, 
March,  1911. 

'»  See  For.  Rel.  1893,  429. 

><^>  Stoughton  V.  Dimick,  3  Blatcfaf.  356  (Fed.  Cas.  13500). 
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peditions  beyond  the  territory  of  the  United  States.  In  order  to  render 
the  law  effectual,  it  was  necessary  to  prevent  "the  carrying  on''  of  such 
enterprises  to  their  consummation  after  they  had  succeeded  in  leaving 
our  shores.  ^^^  In  the  opinion  of  the  committee  of  the  Senate,  appointed 
to  investigate  the  action  of  Commodore  Paulding  in  Nicaragua,  ^^'  'Hhe 
unlawful  expedition  is  'carried  on  from  the  United  States'  when  it  is 
continued  on  the  high  seas,  on  its  way  to  its  destination  and  after  it  has 
left  this  coimtry;  and  this  is  what  the  President  is  authorized  to  prevent 
by  the  use  of  the  naval  force."  ^^^  This  is  the  interpretation  of  that 
power  which  the  government  has  accepted  in  practice.  ^^^  An  instance 
in  point  was  the  pursuit  by  the  United  States  ship  Swatcra  and  the 
Vandalia  of  the  Aguero  expedition  which  escaped  from  Key  West  (in 
1884)  in  spite  of  revenue  cutters  and  naval  vessels.^  The  United  States 
has  frequently  gone  so  far  as  to  station  ships  to  intercept  expeditions  in 
the  vicinity  of  the  shores  upon  which  the  invaders  intend  to  land.  Five 
vessels  were  sent  to  the  ports  and  harbors  of  Cuba  in  1850,  and  their 
commanders  were  instructed  to  prevent  the  landing  of  any  of  their 
countrymen  who  might  be  attempting  to  invade  that  island.  ^^  It  was 
in  connection  with  the  efforts  of  the  United  States  to  prevent  the  landing 
of  expeditions  in  Nicaragua  that  the  Commodore  Paulding  case  arose.  ^^ 
The  various  executive  officers  are  empowered  to  take  only  such  action 

«»  8.  Ex.  Doc.  13,  35  Cong.  1  Sees.  p.  1,  2-3. 

^^  Following  the  suspension  of  Commander  Chatard  for  failure  to  prevent  the 
landing  from  the  ship  Fashion  in  a  port  of  Nicaragua,  of  an  expedition  under  the 
command  of  "General  Walker"  Commodore  Paulding  had  landed  marines  and  com- 
pelled the  surrender  of  Walker.  This  action  was  not  upheld  by  the  United  States 
(though  it  was  taken  with  the  consent  of  Nicaragua),  since  the  landing  of  marines 
was  an  act  in  violation  of  the  sovereignty  of  a  foreign  state. 

io«  S.  Rep.  20,  35  Cong.  1  Sess.  p.  8.   See  also  H.  Rep.  74. 

^^  See  S.  Ex.  Doc.  57, 31  Cong.  1  Sess.  following  p.  54. 

"•For.  Rel.  1884,  493. 

^  The  measures  taken  by  these  vessels  are  described  in  S.  Ex.  Doc.  57,  31  Cong. 
1  Sess.  p.  54  e<  9eq. 

>«  The  extraterritorial  pursuit  of  ofiFenders  is,  no  doubt,  a  inoper  method  of  ful- 
filling the  requirement  of  preventing  expeditions.  The  government  is  free  to  take 
such  measures  whenever  it  considers  the  occasion  justifies  them.  But  there  is  no 
evidence  that  this,  more  than  any  other  measure,  is  required  of  the  state.  The 
United  States  has  not  taken  this  action  on  the  insistence  of  other  governments,  but 
rather  out  of  abundant  caution  that  it  be  not  delinquent  in  its  international  relations. 
On  the  general  question,  see  Moore's  Digest,  VII,  pp.  1045-1049. 
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as  may  be  legal  to  bring  violaters  of  the  law  finally  before  the  courts  for 
the  adjudication  of  their  conduct.  They  have  no  siunmary  powers  to 
prevent  expeditions,  and  ordinarily  they  act  only  on  such  evidence  as 
will  justify  their  course  before  judicial  tribunak.  At  times  the  executive 
has  intervened  when  no  legal  ground  for  bringing  the  parties  before  the 
courts  existed.  But  this  intervention  has  been  only  temporary  and  pre- 
cautionary. Thus  the  collectors  of  customs  have  occasionally  been 
instructed  to  take  action  to  prevent  the  departure  of  vessels  pending 
an  investigation.  But  their  authority  is  limited  to  the  taking  of  such 
steps  as  may  afford  a  reasonable  opportunity  for  substantial  complaint, 
and  the  submission  of  such  proofs  as  will  bring  the  case  before  a  judicial 
tribunal.  ^^  It  is  probable,  however,  that  when  there  is  open  defiance 
of  the  authority  of  the  government,  and  the  emergency  is  evident,  the 
executive  will  be  allowed  to  take  siunmary  means  to  disperse  a  hostile 
organization  and  deprive  it  of  arms  and  munitions. ^^^ 

Within  the  limits  of  its  legal  authority,  the  executive  is  free  from  the 
interference  of  the  courts.  On  the  other  hand,  the  executive  has  no 
right  to  attempt  to  control  the  action  of  the  judiciary  in  its  proceedings 
in  the  same  matters. ^^^  The  executive  branch  of  the  government  is 
''not  justified  in  ordering  judicial  process  where  the  judicial  officer  does 
not  find  legal  groimd  for  a  prosecution.''  ^^^  It  has  no  power  to  define 
or  interpret  laws,  and,  consequently,  cannot  establish  the  limits  of  law- 
ful and  unlawful  conduct. ^^'  The  approbation  of  the  President  or  other 
officers  can  afford  persons  acting  in  dependence  thereon  no  legal  justifica- 
tion. ^^^    These  officers  have  no  dispensing  power. 

The  part  of  the  courts  in  the  fulfillment  of  the  international  duty  con- 
sists chiefly  in  the  enforcement  of  the  penalties  of  the  criminal  law.  In 
addition,  they  may  take  preventive  measures  in  the  form  of  the  require- 
ment of  bond  to  obey  the  law  against  expeditions.  A  bond  was  exacted 
in  the  case  of  a  certain  Quitman  who  had  refused  to  testify  before  the 

'«  For.  Rel.  1892,  640-641. 
"•  21  Op.  At.  Gen.  267,  273. 
"» Ibid. 

1^*  Mr.  Pickering,  Sec.  of  St.,  to  Mr.  Bond,  British  Charge,  Sept.  30,  1705,  8  MS. 
Dom.  Let.  413  (Moore's  Digest,  VII,  1027). 
">  MS.  Notes  to  Foreign  Legations,  II,  337  (Moore's  Digest,  VII,  1027). 
"« Lloyd's  Trial  of  Wm.  S.  Smith  and  Sam'l  G.  Ogden  (Moore's  Digest,  VII,  917). 
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grand  jury  concerning  a  proposed  expedition  to  Cuba  on  the  ground  that 
it  would  incriminate  him.^^^  In  civil  suits,  the  courts  will  refuse  the 
enforcement  of  contracts  made  in  furtherance  of  ill^al  imdertakings. 
Contracts  to  furnish  supplies  for  an  expedition  have  been  held  non- 
enforceable  as  contrary  to  our  international  obligations  and  against 
public  policy.  ^^* 

Offenders  against  the  law  of  their  own  country  by  the  same  act  that 
offends  another  coimtry  cannot  expect  the  protection  of  their  govern- 
ment when  in  danger  of  punishment  at  the  hands  of  the  state  they  have 
attacked.  Sometimes  the  United  States  Government  has  interceded  in 
behalf  of  such  persons,  and  it  will  usually  take  care  that  the  treatment 
accorded  them  is  not  unwarranted  by  their  offense.  But  the  government 
does  not  recognize  their  right  to  demand  this  intercession,  ^^^  and,  or- 
dinarily, it  will  not  protest  any  reasonable  measures  taken  by  foreign 
governments  against  citizens  guilty  of  attacking  or  invading  their 
country.  Furthermore,  it  will  not  extend  its  protection  to  oppose  the 
action  of  foreign  governments  attempting  to  prevent  the  landing  of 
parties  against  whom  there  is  reasonable  groimd  of  suspicion  of  hostile 
inteution.^^* 

3.   THE  IIEASURE  OF  EXERTION 

The  fulfillment  of  the  international  obligation  requires  the  independent 
action  of  the  government.  Its  duty  when  the  danger  of  unauthorized 
hostilities  against  another  state  is  imminent,  is  to  act  of  its  own  motion 
to  thwart  the  enterprise.  It  must  itself  take  the  initiative  to  prevent 
the  departure  of  expeditions.  ^^^  The  volimtary  assistance  of  foreign 
governments  in  no  way  detracts  from  the  necessity  for  the  full  exercise 
of  the  power  and  diligence  of  the  state  thus  aided;  and  the  lack  of  co- 
operation will  not  excuse  the  government  for  laxness  and  negligence. 
Rather,  the  defense  of  delinquency  is  rendered  the  more  difficult  for  the 
state  that  has  been  assisted  in  the  performance  of  its  duty. 

^1*  U.  S.  V.  Quitman,  2  Am.  Law  Reg.  645  (Fed.  Cas.  16111). 
>u  Gill  V,  Oliver,  11  Howard  529  (quoting  the  Circuit  Court  of  Appeals  of  Maqr- 
land).    See  also  14  Howard  38. 

"7  Richardson's  Messages,  V,  113, 115-116. 
>»  For.  Rel.  1809,  364. 
>»  21  Op.  At.  Gen.  267. 
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In  practice  the  United  States  has  frequently  been  tempted  to  depart 
from  this  rule  of  conduct.  The  failures  of  other  states  properly  to 
support  by  evidence  the  accusations  they  have  made,  and  the  repetition 
of  seemingly  groundless  complaints,  has  led  the  government  to  insist  on 
evidence  as  preliminary  to  investigation.  In  one  instance  the  Secretary 
of  State  went  so  far  as  to  advise  a  foreign  government  to  employ  its  own 
private  detectives  to  watch  suspected  parties,  thus  to  supply  the  de- 
ficiency of  a  police  force  in  our  own  administration.^^  Occasionally, 
minor  officials  have  assumed  the  necessity  of  being  supplied  with  evi- 
dence by  foreign  governments  before  they  could  be  expected  to  proceed 
with  measures  in  the  interest  of  other  coimtries.  But  when  the  issue 
has  been  directly  raised,  the  United  States  has  declared  in  no  uncertain 
terms  that  the  assumption  of  the  necessity  of  the  cooperation  of  other 
states  is  contrary  to  international  law  and  inconsistent  with  the  policy 
of  this  government. ^^^ 

For  the  performance  of  its  duty,  three  things  are  incumbent  on  the  gov- 
ernment. ^^^  In  the  first  place,  it  shall  use  all  reasonable  means  to  inform 
itself  as  to  whether  or  not  a  violation  of  the  law  is  about  to  be  committed. 
Secondly,  the  discovery  of  the  probability  of  warlike  undertakings  ifiust 
be  followed  by  adequate  measures  of  prevention.  Finally,  when  ex- 
peditions have  succeeded,  whether  or  not  through  the  delinquency  of 
the  government,  the  apprehension  and  punishment  of  the  persons  in- 
volved, if  possible,  is  required.  ^^'    Concerning  the  first  and  second  of 

i»  MS.  Notes  to  Arg.  Rep.,  VI,  134  (Moore's  Digest,  VII,  1058). 

Ill  «  *  *  *  ^^  theory  for  which  this  government  has  contended,  and  which  it  is 
now  exerting  itself  to  maintain  (b)  that  a  neutral  or  friendly  government  is  bound 
to  use  due  diligence  to  prevent  hostile  expeditions  from  being  fitted  out  within  its 
territory,  against  a  power  with  which  it  is  at  peace,  and  that  such  obligation  of  a 
neutral,  or  of  a  friendly,  power  is  not  satisfied  by  throwing  upon  the  power  whose 
peace  or  whose  territories  are  threatened  the  burden  of  the  prosecution,  or  the  whole 
duty  of  furnishing  testimony. 

"The  position  which  the  United  States  assumed  and  has  maintained  *  *  *  has 
been  that  when  reasonable  grounds  were  presented  to  a  government  by  a  friendly 
power  for  suspicion  that  its  peace  is  threatened  by  parties  within  the  jurisdiction  of 
that  government,  it  is  the  duty  of  the  latter  to  become  the  active  prosecutor  of  those 
threatening  the  peace  of  the  former."  Mr.  Fish,  Sec.  of  St.,  to  Mr.  Akerman,  At.  G«i.» 
Nov.  20,  1871,  91  MS.  Dom.  Let.  356  (Moore's  Digest,  VII,  1056). 

"*  See  also  in  this  connection  Chap.  Ill,  sec.  3. 

^*'  See  Wharton,  Criminal  Law,  see.  1906. 
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these  principles  there  can  be  no  question.  Obviously  they  are  implied 
in  the  international  duty  of  prevention.  The  third  requirement  is  made 
necessary  for  the  satisfaction  of  offended  states,  and  as  a  sanction  to  the 
prohibitory  measures  of  the  government. 

Under  ordinary  conditions,  the  state  employs  for  these  purposes  only 
such  means  as  it  finds  necessary  to  the  enforcement  of  its  general  crim- 
inal laws.  At  most,  no  more  may  be  demanded  of  it  than  those  agencies 
which  would  ordinarily  suffice  to  restrain  and  prevent  expeditions.  ^^^ 
It  is  not  expected  that  special  methods  shall  be  devised  for  the  protection 
of  any  particular  state,  or  for  any  particular  time.  ^^^  On  the  other  hand, 
the  diligence  and  vigor  in  the  employment  of  these  means  must,  nec- 
essarily, vary  with  conditions.  The  greater  the  probability  of  violations 
of  the  law,  the  more  vigorous  must  be  the  efforts  at  prevention  and 
punishment.  The  principle  of  "due  diligence"  for  which  the  United 
States  has  contended,  and  which  was  upheld  in  another  connection  by 
the  Geneva  Tribunal  of  Arbitration,  is  to  the  effect  that  the  diligence 
exercised  by  the  state  must  be  in  proportion  to  the  risk  to  which  another 
state  may  be  exposed  through  its  failure  in  the  performance  of  its  duty.  ^^ 

The  vigilance  required  of  the  government  in  accordance  with  this  rule 
may  be  expressed  only  in  general  terms.  In  fact,  it  is  difficult  to  define 
even  the  circmnstances  in  which  the  necessity  for  any  extra  exertion 
would  be  imquestionable.  Thus,  it  cannot  be  said  that  the  existence  of 
a  war  will  always  create  an  occasion  for  special  diligence,  and  it  is  more 
questionable  that  a  mere  insurrection,  even  when  thought  likely  to  lead 
to  the  violation  of  the  law,  imposes  any  general  duty  of  watchfulness. 
However,  actual  notice  of  threatened  hostile  attacks  prepared  within 
its  jurisdiction  requires  of  the  state  attempts  at  prevention  and  punish- 
ment corresponding  to  the  injury  likely  to  result  from  failure.  ^^  Beyond 
this  no  rules  may  be  laid  down. 

The  duty  to  prevent  hostile  enterprises  is  limited,  finally,  by  the  fact 
that  there  is  implied  no  guarantee  against  expeditions.^^   The  measure 

"« MS.  Notes  to  Cent.  Amer.,  1, 105  (Moore's  Digest,  VII,  026). 
^^  But  the  United  States  enacted  a  special  act  in  183S  to  meet  the  situation  on  the 
northern  boundary. 
>»  See  Papers  relating  to  the  Treaty  of  Washington,  IV,  49,  50. 
>«  21  Op.  At.  Gen.  267,  271-272. 
i»  Ibid.  See  also  MS.  Notes  to  Cent.  Amer.,  1, 105  (Moore's  Digest,  VII,  026). 
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of  exertion  is,  consequently,  not  determined  by  the  success  or  failure  of 
the  efforts  at  prevention,  and  the  state  is  not  compelled  to  assume  any 
responsibility  because  of  its  failures  which  could  not  reasonably  have 
been  avoided.  Absolute  secrecy  in  the  preparations,  difficulties  in  the 
policing  of  a  long,  thinly  populated  frontier,  opportunities  for  con- 
cealment that  make  pursuit  of  offenders  unavailing,  are  such  facts  as 
may  be  offered  in  defense  of  a  state  charged  with  delinquency.^^  It  may 
also  be  urged  in  extenuation  of  the  failure  of  the  government  that  its 
task  was  rendered  difficult  or  impossible  by  the  complainant  state. 
The  one  may  hardly  hold  the  other  responsible  for  failures  which  its 
own  conduct  has  rendered  impossible  of  avoidance  by  ordinary  care.^*^ 

The  defense  of  the  state  must  rest,  however,  on  facts  which  it  is 
beyond  the  power  of  the  government  to  anticipate  or  control  by  reason- 
able exertion.  Its  failure  to  have  provided  itself  with  the  means  of 
discovering  violations  of  the  law,  for  instance,  or  the  lack  of  authority 
to  restrain  and  punish  individuals  for  fitting  out  expeditions,  cannot 
be  urged  in  extenuation  of  the  neglect  of  international  duties.  The  want 
of  constitutional  power  and  defects  of  domestic  statutes  are  matters 
which  may  themselves  require  to  be  remedied.  The  deficiencies  and 
neglect  of  the  state  in  one  particular  cannot  operate  as  a  bar  to  claims 
for  failure  in  the  general  duty  itself.  ^'^ 

Chapter  V.  The  Enforcement  of  the  Law 

The  failure  of  international  law  to  prescribe  specific  penalties  and  the 
means  of  enforcement  through  which  reparation  may  be  secured  has 
left  states  to  their  own  resources  for  the  redress  of  their  wrongs.  No 
mode  of  redress  by  litigation  is,  as  yet,  generally  accepted  among  nations, 
and  there  is  no  international  penal  process  to  which  individual  states 
may  have  recourse.  Being  limited  by  no  legal  restrictions  in  the  choice 
of  remedies,  the  state  may  employ  those  which  appeal  to  it  as  appro- 
priate and  effective. 

The  customary  modes  of  enforcement  to  which  states  ordinarily  resort 
do  not  differ  necessarily  with  the  nature  of  the  offense  they  are  intended 

»»  For.  Rel.  1803,  427. 

^  Dip.  Corres.  1868, 1,  430. 

"^  For.  Rel.  1873,  UI,  329, 332;  Wharton,  Int.  Law  Digest,  HI,  618. 


LAW  OF  HOSTILE  MIUTABY  EXPEDITIONS  AS  APPLIED  BT  THE  U.  S.      235 

to  remedy.  The  methods  employed  to  secure  the  redress  of  wrongs 
occasioned  through  delmquency  in  the  prevention  of  hostile  expeditions 
are  the  same  as  those  applied  for  various  other  international  offenses. 
In  the  choice  of  remedies^  the  seriousness  and  flagrancy  of  the  offense^ 
and  the  comparative  strength  of  the  nations  concerned,  are  likely  to  be 
the  determinative  factors. 

1.  REPABATION 

The  amicable  settlement  of  difficulties  arising  out  of  the  state's  delin- 
quency may  ordinarily  be  secured  through  indemnification  to  the  in- 
jured coimtry  and  its  citizens.  Restitution  may  be  required  at  the 
hands  of  the  members  of  the  expedition  themselves,  and  they  may  be 
compelled  to  make  payment  for  the  injury  and  destruction  they  have 
caused.  In  practice,  this  means  of  reparation  is  of  little  value.  Generally 
only  criminal  penalties  are  practicable  for  such  offenders  as  are  appre- 
hended and  convicted,  while  many  escape.  But  a  possibility  always  to 
be  met  is  the  restoration  of  such  captured  persons  and  property  as  are 
brought  within  the  jurisdiction  of  the  defendant  state.  The  semi- 
military  raids  of  Indians  and  others  across  the  boundaries  of  the  United 
States  have  occasionally  afforded  this  possibility.  During  the  raids  of 
the  Garza  bandits^,  many  Mexican  prisoners  were  carried  away  into 
Texas,  and  claims  for  their  restoration  were  presented.  It  became  the 
duty  of  the  United  States  to  secure  their  release.^'* 

Most  frequently,  the  government  finds  it  necessary  itself  to  make 
compensation  in  satisfaction  of  claims  based  upon  its  delinquency.  In 
any  case,  it  is  compelled  to  assume  the  full  responsibility  for  the  making 
of  reparation;  and  whatever  the  manner  of  settlement,  it  is  effected  in 
the  name  of  the  state.  ^'' 

2.  MEASURES  IN  SELF-DEFENSE 

The  forcible  means  of  enforcement  to  which  a  state  may  have  recourse 
are  not  limited  to  action  against  the  offending  state  itself.  While  such 
action  is  resorted  to  to  secure  subsequent  redress  of  wrongs  suffered,  it 

"« For.  Rel.  1893,  426  e<  «eg. 

^**  Though  most  of  the  claims  were  denied,  this  sort  of  settlement  is  illustrated  by 
the  cases  submitted  to  arbitration.  See  Moore,  International  Arbitrations,  pp.  4028, 
4029,  4040,  4042,  4054. 
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may  be  entirely  unavailing  to  prevent  the  occurrence  of  disturbances 
which  could  not  be  checked  and  controlled,  or  the  infliction  of  the 
irreparable  damage  which  may  come  from  an  actual  invasion.  Hence 
circumstances  may  arise  which  make  necessary  the  restraint  of  expedi- 
tions in  their  preparations  for  hostilities,  by  the  state  they  are  about  to 
attack.  When  the  forcible  action  against  individuals  is  confined  to  the 
jurisdiction  of  the  state  taking  it,  it  is,  of  course,  an  exercise  of  domestic 
authority  only.  But  occasionally  it  may  involve  a  violation  of  the 
territory  of  another  state,  and  thus  become  a  matter  of  international 
concern. 

The  action  which  it  is  necessary  to  take  against  an  expedition  still 
within  the  jurisdiction  of  the  state  of  its  origin  must  not  be  considered 
as  directed  against  the  state  so  invaded.  It  would  then  become  an  act 
of  war  in  itself.  But  if  it  is  not  to  be  so  regarded,  it  must  be  justified  by 
an  evident  necessity  of  self-protection.  There  can  be  no  question  of  the 
right  to  prevent  the  entrance  of  an  invading  expedition,  ^'^  but  the 
violation  of  the  territory  even  of  a  delinquent  state  requires  strong 
justification. 

The  occasion  for  these  measures  of  self-defense  may  occur  when  the 
suddenness  of  a  contemplated  attack  gives  no  opportunity  for  diplo- 
matic protests  to  the  responsible  state,  or  allows  insufficient  time  for 
the  ordinary  processes  of  prevention.  The  necessity  may  arise  from  the 
unwillingness  or  inability  of  the  responsible  state  to  perform  its  duty, 
and  thus  requires  the  substituted  performance  of  the  state  likely  to  be 
injured.  The  case  of  the  Caroline  is  a  noteworthy  case  in  point.  In  1838, 
during  the  rebellion  in  Canada,  a  party  collected  on  an  island  in  the 
Niagara  river,  and  prepared  to  cross  to  the  Canadian  side  in  the  steamer 
Caroline.  The  men  were  armed,  and  they  made  their  purpose  of  attack- 
ing Canada  evident  by  shooting  across  into  Canadian  territory.  An 
English  force  captured  the  steamer,  set  fire  to  it,  and  sent  it  over  the 
Falls.  In  so  doing,  they  crossed  into  American  jurisdiction.  In  the  dm- 
cussion  that  followed  this  violation  of  American  territory,  the  point  of 
difference  between  the  British  and  American  Governments  was  reduced 
to  the  question  of  the  necessity  for  the  action  taken.  The  British  Gov- 
^imient  was  called  upon  "  to  show  a  necessity  of  self-defense,  instant, 

^^  For.  BeL  1899,  304. 
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overwhelming,  leaving  no  choice  of  means,  and  no  moment  for  delibera- 
tion. It  will  be  for  it  to  show  also  that  the  local  authorities  of  Canada, 
even  supposing  the  necessity  of  the  moment  authorized  them  to  enter 
the  territories  of  the  United  States  at  all,  did  nothing  unreasonable  nor 
excessive,  since  the  act,  justified  by  the  necessity  of  self-defense,  must 
be  limited  by  that  necessity  and  kept  clearly  within  it."  ^'^ 

The  Government  of  the  United  States  took  a  similar  position  in  de- 
fense of  General  Jackson's  incursion  into  Florida  in  1818.  In  this  in- 
stance, however,  the  necessity  was  based  rather  on  the  inability  of  the 
Spanish  Government  to  meet  its  obligations,  than  on  an  emergency 
requiring  immediate  action.  It  was  represented  to  Spain  that  the 
President,  after  an  examination  of  the  proofs,  deemed  them  ''irresistibly 
conclusive  that  the  horrible  combination  of  robbery,  murder,  and  war 
with  which  the  frontier  of  the  United  States  bordering  upon  Florida 
has  for  several  years  past  been  visited"  was  due  to  the  failures  of  the 
Spanish  Government.  ''  It  is  to  the  conduct  of  her  own  commanding 
officers  that  Spain  must  impute  the  necessity  under  which  General 
Jackson  foimd  himself  of  occupying  the  places  of  their  command." 
But  in  this  case  also,  the  justification  of  the  measures  of  self-defense  was 
limited  to  such  action  as  was  necessary  to  the  purpose  alleged,  that  is, 
to  the  preservation  of  control  until  the  arrival  of  Spanish  forces  com- 
petent to  perform  the  duty  required  of  them.^** 

Another  phase  of  this  question  is  presented  by  the  claim  of  the  right 
to  pursue  offenders  into  the  territory  from  which  they  came.  The  con- 
venience of  such  a  privilege  led  to  a  mutual  arrangement  between  Mexico 
and  the  United  States  whereby  this  action  would  be  permitted.  ^^ 
Mexico,  however,  regards  this  as  a  concession  which  cannot  be  required 
by  international  law.  In  the  absence  of  any  agreement,  an  invasion  in 
the  pursuit  of  offenders  is  an  act  of  war  rather  than  peaceable  enforce- 
ment. ^^  The  position  of  the  United  States  has  been  "  that  it  rests  upon 
principles  of  the  law  of  nations,  entirely  distinct  from  those  upon  which 

^»  Mr.  Wdbflter,  Sec.  of  St.,  to  Mr.  Fox,  Brit.  Min.,  April  24,  1841,  Webeter's 
Works,  VI,  250,  261. 

1**  American  State  Papers,  For.  Rel.,  IV,  545,  546.   See  also  pp.  530,  541, 215, 496. 

^v  For.  Rel.  1882, 396,  and  404-405. 

'»  For.  Rel.  1878,  555-559;  26  Br.  and  For.  St.  Papers,  1419  (Moore's  Digest,  II, 
421). 
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Tbe  EufaiR  to  secure  die  SftljUBUiax  of  daoBs  anBngoof  of  pfw^enl- 
able  czpecfitiaBe,  thzooigii  Toiimanr  Rdres  or  fay  tfipinmatic  preaBiire, 
lemTes  aafy  neaaat  u>  noie  forexbfe  pnxedore  afauost  the  aUte  dmged 
with  re^xmsbiStT.  little  dMieefetheafaftto  die  offcDdedguieiiuiient. 
War  is,  of  eoaratr  the  ohzmafie  remedr  for  msenwdoBal  wion^;  and 
that  this  definqiKDcj  is  ooe  that  may  jissczN'  war  is  lecogniaed  by  the 
United  States.^*  Thoqgh  war  for  thfe  came  b^  never  yet  oiiungd,  the 
possibifity  of  sodi  conaeqaeskces  has  been  a  copshtfrarton  in  the  plans 
of  those  filRNKters  who  have  hoped  u>  induce  the  forcible  anneiation 
of  ndg^iboring  t^ritoiy .  Often  the  occasion  is  not  of  sufficient  moment 
to  justifsr  the  extreme  remedy.  Some  measure  of  reprisal  is  then  the 
Cfoij  ahematiTe.  In  matters  so  cEstinctly  poGtical,  reprisab  ha^e  not 
f oond  extensiTe  use.  They  have  not  been  emplojed  agvnst  other  coon- 
tries  by  the  United  States ;  and  other  states  haTc  been,  for  the  most  part, 
onable  to  employ  them  effectively  against  it.  It  is  probable  that  the 
only  adequate  retaliatioii  would  be  found  to  be  aimilar  hostile  attacks 
which  would  result  in  further  difficulties  and  p^haps  in  war.  The 
justificaticm  of  their  use  is  not  limited,  howev^,  by  thb  poasilHlity.  For 
war  itself  is  a  legitimate  remedy. 


Chafteb  VI.   Histobical  Appucation  op  the  Law 

1.   DBYELOPICENT  OF  THE  STATUTE 

Statutes  for  the  recognition  of  international  duties  by  municipal  law 
may  be  said  to  have  had  their  origin  in  the  United  States.  The  first 
statute  for  the  formal  embodiment  of  the  obligation  of  non-interference 
and  neutrality  was  that  enacted  by  the  Congress  of  the  United  States  in 

>**  26  Br.  and  For.  St.  Papers,  1419  (Moore's  Digest,  II,  421). 
>«  U.  8.  V.  O'Sullivan,  9  N.  Y.  Leg.  Obe.  257  (Fed.  Cas.  15974);  Charge  to  Grand 
Jury,  2  McLean,  1  (Fed.  Cas.  18265);  Same,  5  McLean,  249  (Fed.  Cas.  18266). 
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1794.  It  arose  out  of  the  difficulties  the  American  Government  encoun- 
tered in  performing  its  duties  as  a  neutral  in  the  wars  of  the  French 
Hevolution,  and  from  trouble  upon  the  frontier.  This  act  included, 
among  other  provisions,  the  prohibition  of  hostile  military  expeditions. 
It  was  passed  as  a  temporary  measure,  but  was  continued  in  force  by  an 
act  of  March  2, 1797,  and  was  finally  perpetuated  by  the  act  of  April  24, 
1800."^ 

After  the  Napoleonic  wars,  the  duties  of  neutrals,  rather  than  their 
rights,  became  of  first  importance;  and  the  frequency  of  the  offenses  of 
American  citizens  in  the  matter  of  privateering  made  necessary  the 
strengthening  of  the  law  on  that  subject.  The  Portuguese  minister  at 
Washington,  when  complaining  of  these  privateers,  attributed  the 
difficulty  to  the  lack  of  preventive  remedies  in  the  act  of  1794.^^^  In 
response  to  this  suggestion.  President  Madison,  in  a  message  to  Con- 
gress, called  its  attention  to  the  need  of  enlarged  preventive  powers, 
and  suggested  that  authority  be  given  to  require  of  the  owners  of  armed 
vessels  security  against  their  unlawful  use,  and  to  seize  and  detain  them 
in  suspicious  cases.  ^^^  An  act  limited  to  two  years  was  passed  on  March  3, 
1817.  On  April  20  of  the  next  year,  it  was  made  permanent.  ^^^  While 
under  the  original  law  the  President  had  had  power  to  use  the  land  and 
naval  forces  and  the  militia  to  prevent  expeditions,  and  to  take  posses- 
sion of  and  detain  vessels,  there  is  henceforth  the  authority  to  require 
security  of  armed  vessels,  and  the  revenue  officers  are  empowered  to 
detain  vessels  temporarily  when  there  is  reason  even  to  suspect  them  of 
an  intention  to  violate  the  law.  The  owners  of  an  armed  vessel  were 
required  to  give  bond  with  sureties  in  double  the  value  of  the  vessel, 
cargo  and  armament,  that  it  would  not  be  used  in  contravention  of  the 
statute.  At  the  suggestion  of  the  Spanish  minister  that  the  provinces 
which  were  in  civil  war  with  Spain,  not  being  recognized  as  independent, 
might  not  be  included  in  the  word  "state,"  expeditions  were  pro- 
hibited against  any  "colony,  district,  or  people'*  with  whom  the  United 
States  was  at  peace.    But  most  important  was  the  authorization  of  the 

i«^  1  Stat.  381  and  497;  2  Stat.  54. 

^^  See  Dana,  Notes  to  Wheaton,  No.  215. 

^**  Message  of  Dec.  26,  1816,  Richardson's  Messages,  I,  682. 

^««  3  Stat.  370  and  447. 
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TIk  esEunpIe  set  bj  die  Umfied  Stases  was  fiAiwed  hf  EaghBd  m 
1819.  Tbe  Xazoaficj  Ae(  cf  dot  jear  secns  o>  have  been  |ltfifd 
upon  thflit  of  die  United  Senses  and  does  no(  <fiSier  BntanaBf  fiam  h, 
tbooi^  the  means  of  aforcanaxt  hnve  been  regarded  Inr  the  Uniled 
Stntca  as  Icsi  effective  than  those  of  this  cuuntr>.  Xo  odier  stnles  hsTS 
such  eomplete  provisions  on  this  siib jcct,  bat  many  hove  kns  to  ptiitnt 
such  action  on  the  part  of  thor  citiaens  or  sob jects  as  may  imohre  them 
m  war  with  other  states  or  sobjcct  the  state  or  cttiaens  to 
UsoaDy  these  laws  are  a  part  of  the  penal  code,  and,  in 
they  bear  very  indirectly  on  intematioBal  obEgations.  JUmmJibmiI 
and  tran^wrtation  are  sometimes  imposed  as  pamsfament.^^ 

2.  ItEViBW   OF  KORWOBTHT  KXPEDmOilB 

In  18M|  Francesco  de  Miranda,  commonfykiiown  as  General  ICranda^ 
organised  a  military  expedition  in  New  Yori^  and  sailed  against  Caracas 
with  the  purpose  of  liberating  the  Spani^  colonies.    He  sailed  on  the 

>^  4  Americao  State  Pi^mts,  For.  ReL  103. 

i«  8cctioD0  5281,  et  $eq. 

*^  Act  of  March  4,  1009,  "An  act  to  eodify,  revise,  aod  amend  the  penal  laws  of 
the  United  8ute«/' 

i«  The  present  EnsHsfa  statute  is  the  Foneign  Enlwtment  Act  of  1870,  83  A  34 
ViDt.  n.  00.  Hee  Wharton,  Grim.  Law,  sec.  1006,  note;  also  Moore's  Digest,  VoL  VII, 
p.  1000. 
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ship  Leander  and  procured  two  schooners  at  Jacmel  with  which  he  pro- 
"ceeded  toward  South  America.  He  was  met  by  two  Spanish  men-of-war 
and  was  defeated.  Miranda  escaped  with  the  Leander,  but  ten  of  his 
followers  were  condemned  to  death  as  pirates.  In  July,  1806,  Col.  Wm. 
8.  Smith,  surveyor  of  the  port  of  New  York,  and  Samuel  G.  Ogden  were 
tried  at  New  York  for  being  concerned  in  setting  on  foot  the  expedition. 
The  charge  of  the  judge  was  strongly  against  the  defendants,  but  the 
jury  returned  a  verdict  of  not  guilty.  Mr.  Dana  says:  "There  seems  to 
be  no  doubt  that  this  (expedition)  might  and  ought  to  have  been  pre- 
vented by  us."  On  the  other  hand,  Mr.  Madison,  in  an  imofficial  com- 
munication to  Mr.  Monroe  (March  10,  1806),  says:  "The  truth  is  that 
the  Government  proceeded  with  the  most  delicate  attention  to  its  duty; 
on  the  one  hand  keeping  in  view  all  its  legal  obligations  to  Spain,  and 
on  the  other  not  making  themselves,  by  going  beyond  them,  a  party 
against  the  people  of  South  America.  I  do  not  believe  that  in  any 
instance  a  more  unexceptionable  course  was  ever  pursued  by  any  govern- 
ment." ^^ 

During  the  time  of  the  South  American  Revolutions,  the  chief  diffi- 
culty arose  with  regard  to  privateering,  and  no  important  military 
expeditions  occurred.  The  settlement  of  claims  secured  by  the  treaty  of 
February  22,  1819  expressly  included  (Art.  IX)  a  renunciation  on  the 
part  of  Spain  of  all  claims  for  injuries  caused  by  the  expedition  of 
Miranda.  But  because  the  treaty  included  a  reciprocal  renimciation 
of  all  claims  for  damages  or  injuries  up  to  the  time  of  signing,  the  liability 
of  the  United  States  for  such  claims  was  not  definitely  determined. 

The  Texan  war  of  independence  offered  opportunity  for  many  unlaw- 
ful imdertakings  by  citizens  of  the  United  States.  The  sympathy  of 
the  people  of  the  vicinity  for  the  Texan  cause  was  such  that  the  preven- 
tion of  expeditions  by  the  Federal  Government  was  rendered  very 
difficult,  and  there  is  little  doubt  of  the  fact  of  extensive  violations  of 
the  law,  but  slightly  concealed.  Considerable  discussion  of  the  matter 
occurred,  but  no  final  settlement  was  attempted.  ^^ 

The  Canadian  rebellion  under  the  leadership  of  Wm.  L.  McEenzie, 

^*  Moore's  Digest,  VII,  917;  Boyd,  Wheaton,  International  Law,  sec.  439i;  Dana's 
Wheaton,  sec.  439,  note;  2  Madison's  Writings,  218,  220. 
»••  H.  Ex.  Doc.  74,  25  Ck)ng.  2  Sess. 
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which  occurred  in  1837,  was  the  occasion  for  commotions  at  varioiur 
places  along  the  border.  Upon  the  defeat  of  the  insurgents,  many* 
sought  refuge  in  the  United  States,  and  in  this  country  continued  their 
operations,  securing  recruits,  and  making  preparations  for  a  further 
attack  on  Canada.  Some  thousand  men  were  coUected  in  this  manner 
on  Navy  Island  on  the  Canadian  side,  and  were  equipped  for  service* 
Every  possible  measure  was  sooner  or  later  taken  by  the  American 
Government  to  enforce  the  law,  and  it  seems  little  more  could  reasonably 
have  been  demanded  by  the  British  Government.  However,  the  in- 
vaders were  in  a  great  degree  successful,  and  their  operations  were  not 
at  all  in  the  nature  of  a  surprise.  It  was  in  part  the  failure  of  the  United 
States  that  justified  the  destruction  of  the  Caroline  in  American  waters 
by  the  British  forces."^ 

''In  1849  Lopez,  a  Spanish  adventurer,  planned  an  attack  on  Cuba 
with  the  object  of  annexing  it  to  the  United  States.  The  President 
issued  a  proclamation  calling  upon  every  officer  of  the  government  to 
use  every  effort  in  his  power  to  arrest  any  persons  concerned  in  this 
expedition.  Nevertheless,  Lopez  left  New  Orleans  on  the  7th  of  May 
1850,  in  a  steamer,  accompanied  by  two  other  vessels  with  about  five 
hundred  men  on  board.  He  landed  at  Cardenas  in  Cuba,  but  was  driven 
off  by  the  Spanish  troops  and  escaped  back  to  the  United  States.  He 
was  then  arrested  and  brought  to  trial,  but  as  the  judge  refused  to  allow 
any  delay  to  procure  evidence,  he  was  discharged  amid  the  cheers  of  a 
large  crowd;  he  was  again  prosecuted  at  New  Orleans,  in  July  1850,  and 
a  true  bill  was  found  against  him,  but  the  government  failed  to  make 
out  its  case.  On  the  third  of  August  1851  he  again  started  from  New 
Orleans  with  an  expedition  of  four  hundred  men;  this  time  he  was  over- 
powered by  the  Spaniards  and  executed  at  Havana."  ^^* 

At  the  time  of  a  revolution  in  Nicaragua  in  1855,  the  United  State? 
received  complaints  against  its  citizens  for  their  "armed  intervention."' 
Apparently  an  expedition  had  proceeded  from  San  Francisco;  and  J.  W» 
Fabens  and  a  certain  Boulton  were  arrested  for  recruiting  men  for 

>"  See  H.  Ex.  Docs.  64,  74,  902,  25  Ck>ng.  2  Sees.;  183,  25  Ck>iig.  3  Sees.;  33,  29 
Ck>ng.  2  Sess.;  128,  27  Gong.  2  Sess.;  H.  Rep.  162,  26  Gong.  2  Sess.;  S.  Ex.  Doc.  99, 
27  Gong.  3  Scbb.;  Moore,  International  AifoitratioDB,  III,  2419,  et  seq,;  Scott's  Auto- 
biography, I,  305-317. 

lu  Boyd's  Wheaton,  sec.  439j. 
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another,  the  ''Kinney  expedition."    Kinney  was  indicted,  biit  evaded 
trial  by  leaving  the  United  States."* 

Perhaps  the  most  notorious  expeditions  were  those  of  William  Walker. 
In  his  first  attempt,  he  planned  to  gain  possession  of  the  Mexican 
territory  of  Lower  California.  He  set  sail  in  October  1853  with  an 
expedition  from  San  Francisco,  invaded  the  territory,  killed  a  few  people, 
and  wounded  others.  He  was  reinforced  by  another  expedition  sailing 
in  the  Anita  from  San  Francisco,  but  was  eventually  driven  out  of  the 
country.  This  expedition  seems  to  have  given  rise  to  the  name  ''fil- 
ibuster"; which  has  since  been  used  to  designate  expeditions  of  this 
kind  in  America.  The  enterprises  of  this  time  were  frequently  disguised 
under  the  name  of  "transit"  and  "immigration"  companies. 

On  May  4,  1855,  Walker  again  set  sail  from  San  Francisco,  this  time 
for  Nicaragua.  Arriving  at  Realejo  in  June,  he  assumed  the  title  of 
President  of  Nicaragua,  and  was  recognized  as  such  by  the  representative 
of  the  United  States  (though  contrary  to  the  instructions  of  the  Depart- 
ment of  State).  He  was  finally  surrounded  by  the  Nicaraguan  forces, 
and  compeUed  to  surrender,  in  May  1857.  But  through  the  intercession 
of  the  commander  of  the  United  States  ship  St.  Mary^s  he  was  allowed 
to  leave  the  country  unmolested,  and  was  taken  away  with  his  followers 
on  board  that  ship. 

On  returning  to  the  United  States,  he  organized  another  expedition, 
at  New  Orleans.  The  attention  of  the  authorities  was  called  to  it,  and 
in  consequence  the  government  issued  a  circular  to  its  officers  for  the 
enforcement  of  the  law.  It  was  reported  that  two  thousand  men  were 
enroUed  and  over  a  million  doUars  subscribed  for  the  enterprise.  On  the 
10th  of  November,  Walker  was  arrested  and  released  on  bail  of  two 
thousand  dollars.  The  next  day  he  embarked  from  New  Orleans  with 
three  hundred  armed  followers,  went  to  Mobile,  where  he  was  joined  by 
more  adventurers,  and  then  set  sail  for  Nicaragua  in  the  ship  Fashion. 
Commander  Chatard  was  present  at  Punta  Arenas  with  the  United 
States  ship  Saratoga  at  the  time  of  the  arrival  of  the  expedition,  and 
previously  had  received  the  government's  circular  calling  for  the  enforce- 
ment of  the  law  in  this  particular.  He  was  afterwards  suspended  from 
command  for  his  nonaction  on  this  occasion.    On  December  6,  Com- 

^^  See  Moore's  Digest,  VII,  924  and  925. 
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modore  Paulding  arrived.  On  the  8tb  be  demanded  the  surrender  of 
Walker  and  his  army.  Because  of  the  violation  of  Nicaraguan  territory 
in  securing  the  surrender,  Walker  was  released  from  custody  by  the 
Department  of  State. 

Walker  made  three  more  attempts  at  invasion  of  Central  America. 
An  expedition  started  in  December  1858,  but  broke  down  because  of  the 
wreck  of  a  vessel.  In  November  1859,  be  set  sail  again  in  the  Fashion, 
but  was  compelled  to  put  back  for  want  of  stores.  In  June,  1860,  he 
effected  a  landing  in  Central  America,  but  was  unsuccessful.  He  was 
shot  at  TnudUo  in  September  I860."* 

The  expedition  into  Mexico  was  made  the  subject  of  claims  against 
the  United  States  by  the  Mexican  Government.  The  titles  to  the 
claims  were  in  nine  individuals,  claiming  $5,680,110.  The  claims  of 
eight  were  dismissed  because  their  Mexican  citizenship  was  not  proved, 
and  the  ninth  was  dismissed  for  lack  of  evidence.  ^^^ 

In  1853  (March  26),  there  occurred  a  raid  by  one  Norton  against  the 
town  of  Reynosa  in  Mexico;  and  in  1860  (April  5),  an  expedition  under 
Col.  John  S.  Ford  had  attacked  the  same  town.  Claims  on  these  accounts 
were  also  submitted  to  arbitration,  but  were  disallowed.  In  the  first 
case  it  was  not  proved  that  the  expedition  had  been  prepared  in  the 
United  States,  nor  that  it  had  been  known  to  or  countenanced  by  the 
officers  of  the  United  States,  nor  that  the  expedition  could  have  been 
prevented.  In  the  second  case,  it  was  shown  that  there  had  been  an 
understanding  between  the  conmiander  of  the  Mexican  forces  and  Col. 
Ford,  and  that  no  injury  had  been  done  to  persons  or  property.  ^^ 

''  October  19,  1864,  a  party  of  twenty  or  more  persons,  acting  in  the 
interest  of  the  Confederate  States,  who  had  been  commorant  in  Canada, 
raided  the  town  of  St.  Albans,  Vt.;  fired  shots  at  various  persons  of 
whom  one  was  killed;  set  fire  to  several  buildings,  and  appropriated  the 
funds  of  the  banks,  together  with  horses  and  other  property.    They 

1*^  See  Papers  relating  to  the  Treaty  of  Washington,  IV,  901,  et  seq,;  an  account 
of  filibustering  expeditions  in  the  opinion  of  Sir  A.  Cockbura  in  the  Geneva  Aifoitra- 
tion.   See  also  S.  Ex.  Doc.  13, 35  Cong.  1  Sess. 

>**  Moore,  International  Aifoitrations,  III,  4028. 

^**  Moore,  Int.  Arb.  4040.  But  the  umpire  said:  "If  the  Mexican  Govenunent 
considered  that  its  territory  had  be^  violated,  it  had  a  right  to  demand  satisfaction 
for  the  violation.'' 
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then  returned  to  Canada,  where  some  of  them  were  arrested.  The 
incident  formed  the  subject  of  an  extended  diplomatic  correspondence* 
Claims  against  Great  Britain  in  behalf  of  the  citizens  of  the  United 
States  who  were  injured  or  suffered  loss  were  presented  to  the  mixed 
commission  under  Art.  XIII  of  the  treaty  of  May  8, 1871.  These  claims 
were  unanimously  disallowed^  on  the  ground  that  the  enterprise  was 
conducted  with  such  secrecy  that  no  care  or  diligence  which  one  nation 
might  reasonably  require  of  another  in  such  cases  would  have  been  suffi- 
cient to  discover  it."  "^ 

The  claims  on  account  of  the  Lake  Erie  raid,  which  was  an  attempt 
by  Confederate  refugees  to  release  three  thousand  prisoners  on  Johnson's 
Island  in  Lake  Erie,  were  disallowed  on  the  same  ground.  ^^ 

Bagdad  (Bocas  del  Toro),  Mexico,  was  captured  and  pillaged  by  a 
number  of  Americans,  aided  by  a  force  of  Mexicans  and  negroes  and 
others  (January  5,  1866).  Some  were  deserters  from  the  American 
army;  some  were  discharged  soldiers;  others  were  members  of  the  army 
at  the  time  of  the  attack.  Claims  arising  from  this  raid  were  dismissed 
because  no  lack  of  due  diligence  was  proved.  ^^ 

The  operations  of  the  Fenian  organization  in  the  United  States  have 
been  the  source  of  considerable  difficulty  for  the  American  Government. 
June  1, 1866,  the  first  Fenian  expedition  set  out  from  Buffalo  with  Fort 
Colbome  in  Canada  as  its  immediate  object.  It  was  repulsed,  and  sixty- 
five  prisoners  were  taken.  The  remainder  of  the  Fenians  fled  back  into 
the  United  States,  where  they  were  arrested  to  the  number  of  three 
hundred  and  seventy-five  by  the  American  authorities.  The  arms  of 
these  were  taken  from  them,  stores  of  arms  at  Buffalo,  Ogdensburg, 
and  St.  Albans  were  seized,  and  the  arrest  of  other  Fenian  leaders  was 
ordered.  On  the  sixth  of  June,  the  President  issued  a  proclamation 
authorizing  the  use  of  the  military  forces  and  militia  to  enforce  the  law. 
But  later  the  prosecutions  were  abandoned,  and  some  of  the  arms  were 
restored.  ^*^ 

The  second  raid  started  from  St.  Albans  and  Malone  (1870).    It  was 

^  Moore's  Digest,  VII,  928;  Int.  Arb.  4042. 

^■*  Moore,  Int.  Arb.  4042. 

»«•  Ibid,,  4029. 

^  Fapen  relating  to  the  Treaty  of  Washington,  IV,  908. 
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repulsed,  and  refuge  was  again  sought  in  the  United  States.  Several 
leaders  were  arrested  and  quantities  of  arms  were  seised.  The  Malone 
raiders  were  condemned  to  fine  and  imprisonment.  Some  ci  the  St. 
Albans  raiders  were  fined,  but  the  leader,  O'Neill,  and  his  conqMuuooa 
were  pardoned  unconditionally  by  the  President. 

O'Neill  led  a  third  expedition  into  Canada  in  1871.  He  was  ar- 
rested by  American  troops,  but  was  discharged  because  of  the  lack 
of  evidence  ci  the  conmiission  of  any  overt  act  within  the  United 
States."* 

"  In  1869,  Cuba  again  became  the  destination  of  hostile  expeditions, 
organized  in  the  Union.  Mr.  Fish,  the  American  foreign  secretary, 
admitted  'with  regret  that  an  unlawful  expedition  did  succeed  in  es- 
caping from  the  United  States,  and  landing  on  the  shores  oi  Cuba.'  In 
the  f  oUowing  year,  a  notorious  vessel,  the  Hornet,  was  permitted  to  leave 
New  York  for  Cuba;  she  was  seized  several  times  before  getting  there 
by  both  British  and  American  authorities,  but  finally  managed  to  efifect 
her  purpose  of  landing  an  expedition  in  the  island."  "* 

"After  the  announcement  by  Spain  in  1878  of  the  close  of  the 
insurrection  known  as  the  Ten  Years'  War  in  Cuba,  the  Department 
of  State  was  in  receipt  of  frequent  representations  from  the  Spanish 
legation  as  to  allied  hostile  expeditions  of  more  or  less  consequence, 
which  were  reported  to  be  in  preparation  in  the  United  States  against 
the  peace  of  Cuba."  ^*  It  was  reported  in  1884  that  a  certain  Aguero 
was  preparing  a  hostile  expedition  at  Key  West.  The  government  took 
prompt  measures  to  prevent  its  departure.  Officers  were  notified, 
revenue  cutters  were  dispatched  there,  and  the  United  States  ship 
VandaUaj  then  in  that  port,  was  ordered  to  aid  in  the  enforcement  of  the 
law.  Aguero  succeeded  in  escaping  in  spite  of  these  efforts.  The 
Vandalia  and  the  Swatora  were  sent  toward  Cuba  to  intercept  the 
expedition,  and  they  were  aided  near  our  coast  by  the  revenue  cutters. 
These  also  failed.  When  the  schooner  that  conveyed  Aguero  returned  to 
Key  West,  proceedings  were  begun  agamst  it  and  the  crew.  The  govern- 
ment sent  a  special  attorney  for  this  purpose;  the  coUector  of  customs 

^^  Papers  relating  to  the  Treaty  of  Washington,  IV,  303. 

M»  Boyd's  Wheaton,  sec.  439k. 

>**  Moore's  Digest,  VII,  1020,  contaios  an  account  of  numerous  instances. 
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was  removed  for  his  failure.  The  schooner  was  forfeited,  and  certain  of 
the  crew  were  punished.^** 

During  the  Biel  rebellion  in  Manitoba  in  1885,  it  was  reported  that 
both  Indians  and  Americans  from  the  United  States  were  taking  part 
on  the  side  of  the  insurgents,  and  that  they  were  taking  cannon  and 
munitions  across  the  border  with  them.  The  government,  consequently, 
took  measures  to  prevent  all  such  expeditions.^^ 

In  December  1892,  Mexico  was  afflicted  with  the  raids  of  bandits 
across  the  Texan  border.  Complaints  of  these  were  made  at  Washington, 
particidarly  of  the  Garza  bandits  who  were  old  offenders.  It  appears 
that  they  had  made  an  incursion  into  Mexican  territory  opposite  San 
Ignacio,  that  fire  was  set  to  the  Mexican  barracks,  four  privates  and 
two  officers  being  burned.  Complaints  were  made  of  numerous  other 
raids  occurring  from  time  to  time.  It  was  charged  that  the  American 
Oovemment  had  not  maintained  a  sufficient  force  on  the  border  to 
prevent  violations  of  the  law,  and  that  there  had  been  carelessness  on 
the  part  of  the  local  officials  of  Texas.  The  United  States  defended 
itself  by  pointing  out  the  difficulties  in  policing  the  frontier,  which  was 
a  long  line,  thinly  populated,  where  the  nature  of  the  country  offered 
€very  facility  for  concealment  and  escape,  and  where  the  only  obstacle 
to  the  raiders  was  a  river  easily  crossed  at  any  point.  On  returning 
into  this  country  the  bandits  dispersed  and  scattered  over  the  country 
singly  or  in  small  parties  so  that  they  never  presented  an  object  of 
attack  by  troops,  making  pursuit  of  them  very  difficult.  Efforts,  how- 
ever, were  made  to  suppress  them.  Bandits  were  captured  from  time 
to  time  to  the  number  of  thirty-eight.  Concerning  these  efforts,  Mr. 
Romero,  Mexican  minister  at  Washington  said: 

''The  circumstance  that  a  considerable  number  of  bandits  who  took 
part  in  the  late  incursions  into  Mexico,  after  organization  in  Texas, 
should  have  surrendered  shows  the  efficacy  of  the  pursuit  of  them  by  the 
agents  of  the  United  States  Government,  and  is  in  contrast  with  the 
leniency  manifested  during  the  first  two  raids,  one  led  by  Ruiz  Sandoval, 
and  the  other  by  Caterino  Garza. 

"It  is  very  satisfactory  to  observe  that  the  active  and  efficacious 

»*  For.  Rel.  1884,  4d3. 

»» Moore's  Digest,  VII,  932. 
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pursuit  of  these  bandits  is  bearing  fruit,  and  I  believe  that  in  the  future 
there  wiU  be  no  further  invasions  of  a  friendly  country  like  those  which 
have  occurred  in  the  last  three  years."  ^^ 

In  1899,  the  objective  point  of  filibusters  was  Honduras,  the  intention 
being  to  foment  insurrection  there.  Action  was  taken  by  the  govern- 
ments of  both  Guatemala  and  America, — Guatemala  was  the  ostensible 
destination, — ^to  prevent  the  landing  of  an  expedition  in  the  steamer 
Managua,  and  to  prevent  the  commission  of  any  hostile  acts.  At  the 
same  time  the  customs  authorities  at  New  Orleans  were  engaged  in 
preventing  the  embarkation  of  one  hundred  and  sixteen  alleged  filibus- 
ters from  Kansas  City.  Apparently  the  authorities  were  entirely  success- 
ful. Clearance  was  withheld  from  two  steamers  until  examination  could 
be  made  of  certain  passengers,  and  members  of  the  expedition  were 
not  allowed  to  depart.  The  president  of  Honduras  asserted  that  by 
the  action  of  the  two  governments  the  menace  of  filibusters  had  dis- 
appeared.**' 

The  foregoing  incidents  are  only  the  most  remarkable  of  those  with 
which  the  United  States  has  had  to  deal.  Naturally  only  those  which 
have  presented  considerable  difficulty  have  attracted  much  attention,, 
and  only  in  case  some  question  of  the  law  or  its  enforcement  was  pre- 
sented is  the  record  considered  valuable  or  important.  A  fair  estimate 
of  the  diligence  of  the  American  Government,  and- the  efficacy  of  its 
enforcement  of  the  law,  cannot  be  based  on  these  exceptional  cases  alone. 
It  is,  of  course,  impossible  here  to  review  the  numerous  attempts  at 
expeditions  which  have  been  frustrated  before  having  become  of  any 
consequence,  and  those  which  have  not  attracted  the  attention  even  of 
foreign  governments  likely  to  be  concerned.  But  a  review  of  one  brief 
period  more  m  detail  will  at  least  suggest  the  probable  character  of 
others  and  of  the  whole  history. 

On  November-30,  1897,  Mr.  Gage,  Secretary  of  the  Treasury,  made 
a  report  to  the  House  of  Representatives  on  the  exertions  of  his  depart- 
ment in  the  prevention  of  expeditions  to  Cuba  during  the  insurrection 
there  in  the  nineties.  His  report  covered  the  period  from  June  11, 1895,. 
to  November  30,  1897.    On  the  earlier  date,  the  Treasury  Department 

>"  For.  Rel.  1893,  445-446.    See  pp.  425-435,  440-448,  456. 
"7  Ibid.,  1899, 364-370.   See  also  Moore's  Digest,  VU,  1025. 
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issued  a  circular  of  instructions  to  all  collectors  and  deputy  collectors 
at  the  sixty-four  ports  and  subports  on  the  Atlantic  coast  from  New 
York  City  to  Brownsville,  Texas,  enjoining  vigilance  in  the  enforcement 
of  the  neutrality  laws.  The  length  of  coast  covered  was  5,470  miles. 
In  an  elaborate  report  made  by  the  legal  advisor  of  the  Spanish  legation, 
sixty  attempted  expeditions  were  listed  for  the  two  and  one  half  years. 
Of  these,  twenty-eight  had  been  frustrated  through  the  Treasury 
Department,  five  were  prevented  through  the  efforts  of  the  Navy 
Department,  four  by  Spanish  authorities,  two  were  wrecked,  one  was 
driven  back  by  storm,  one  succeeded  through  the  use  of  British  territory, 
and  the  fate  of  one  was  unknown.  Seventeen,  Spain  considered  success- 
ful violations  of  the  American  law.  With  regard  to  these,  the  Secretary 
of  the  Treasury  reported  as  follows:  In  the  seventeen  expeditions, 
there  were  nine  vessels  involved.  Only  five  expeditions  proceeded  by 
steamships  of  considerable  proportions;  twelve  went  on  four  tugs  and 
one  pilot  boat,  each  of  less  than  one  hundred  net  tons.  Of  the  five 
expeditions,  two  went  on  the  American  ship  Lawrada,  three  on  three 
foreign  ships  (which  could  not  leave  port  without  the  consent  of  their 
consuls).  The  aggregate  registered  tonnage  of  the  six  American  vessels 
was  1,331,  of  the  foreign  vessels,  1,772.  It  appears  from  the  detailed 
review  of  the  seventeen  expeditions,  made  by  the  Secretary,  that  Spain 
exonerated  the  United  States  in  the  case  of  one  of  the  expeditions  on  the 
Lawrada;  concerning  another,  the  Spanish  officials  disagreed  as  to  the 
date  and  could  give  no  accurate  information;  in  three  cases  the  vessels 
were  subsequently  wrecked  and  any  procedure  against  them  was  im- 
possible; in  four  cases,  the  principals  were  sentenced  to  imprisonment; 
in  one  case  the  vessel  was  protected  by  British  jurisdiction,  but  the  prin- 
cipal was  punished;  in  three  cases  the  vessels  were  libelled  for  forfeiture 
on  evidence  furnished  by  the  Treasury  Department;  in  one  case  a  libel 
was  dismissed;  in  one  case  more  time  was  required  for  investigation;  in 
the  case  of  the  vessel  that  was  not  heard  from  the  escape  was  charged 
to  the  negligence  of  a  Spanish  agent  and  the  unwise  advice  of  the  Spanish 
legal  advisers  at  New  York.^** 

^  Treasury  Dept.  Doc.,  No.  1989  (H.  Doc.  326,  55  Cong.  2  Seas.). 
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Chafteb  VII.   Conclusion 

The  United  States  claims  the  distinction  of  having  taken  the  lead  in 
the  development  of  the  principles  of  non-interference  and  neutrality 
which  are  now  recognized  by  the  conmiimity  of  nations.  She  was  the 
first  to  make  international  obligations  the  subject  of  municipal  law. 
With  regard  to  the  prevention  of  private  acts  of  war  against  friendly 
countries,  little  criticism  has  been  passed  upon  the  standard  which  this 
country  has  set  as  a  measure  of  its  own  oonduct,  and  which  it  has  de- 
manded of  others,  imless  it  be  that  it  goes  further  and  requires  more 
than  the  usage  of  nations  has  hitherto  sanctioned.  There  is  no  doubt 
that  the  United  States  has  intended  only  to  shape  its  policy  in  accordance 
with  the  just  and  necessary  demands  of  international  intercourse  with 
states  in  the  relation  of  peace;  and  if  it  has  set  a  high  standard  in  the 
prevention  of  hostile  expeditions,  it  is  to  be  remembered  that  the  prin- 
ciples it  has  maintained  have  been  enforced  chiefly  against  itself.  It 
has  itself  seldom  been  the  object  of  serious  or  dangerous  attack  by 
military  invaders  through  the  negligence  of  other  states. 

In  the  application  of  these  principles,  inevitable  controversies  have 
arisen.  Foreign  governments  have  been  dissatisfied  with  the  tardy 
cognizance  taken  of  suspected  undertakings,  and  with  alleged  indifferent 
exertions  for  the  prevention  of  the  expeditions.  They  have  challenged 
both  the  sufficiency  of  the  modes  of  procedure  and  the  diligence  of  the 
government  in  the  performance  of  its  duty.  The  difficulties  which  have 
thus  arisen  have  involved  questions  of  fact  rather  than  law.  That  the 
United  States  has  at  times  been  inconsistent  in  practice  and  untrue  to 
the  spirit  and  even  the  letter  of  its  own  principles  is  perhaps  not  to  be 
denied*  It  is  altogether  probable  that  in  some  instances  demanding  the 
greatest  diligence  the  government  was  deliberately  negligent.  ^^ 

^  The  Lopes  ezpeditioDB  (see  C3uq>.  VI,  sec.  2)  were  matters  of  oommon  report^ 
and  the  progress  of  preparations  was  publuhed  from  time  to  time  in  the  daily  pnm. 

''The  story  of  all  these  expeditions  as  told  in  a  great  part  in  the  proclamationB 
of  the  different  Presidents,  is  pretty  much  the  same.  Some  scheme  of  annexation,  or 
other  form  of  invaaon  is  started,  public  meetings  of  sympathisers  are  hdd,  a  reckless 
soldier  of  fortune  is  chosen  for  chief,  funds  are  raised  by  bonds  issued  on  the  security 
of  the  public  lands  of  the  country  it  is  proposed  to  conquer,  arms  are  collected,  recruits 
are  advertised  for  under  some  transparent  verbal  concealment  of  the  object,  and  at 
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For  the  most  part,  however,  the  failures  of  the  government  in  the 
enforcement  of  the  law  have  been  due  to  obstacles  in  the  form  of  official 
and  popular  disregard  of  international  obligations.  At  times  local 
officers  have  neglected  their  part  in  the  performance  of  this  duty  out  of 
sympathy  for  the  cause  of  the  filibusters.  More  frequently  public 
sentiment  has  been  expressed  against  the  punishment  of  offenders,  juries 
have  refused  to  convict,  and  popular  support  of  the  enterprises  has  inter- 
fered with  the  regular  processes  employed  for  prevention.  The  Spanish 
minister  once  took  occasion  to  impugn  the  sufficiency  of  the  methods  of 
procedure  in  the  United  States  for  this  reason,  and  attacked  particularly 
the  trial  by  jury,  which,  it  was  asserted,  was  almost  certain  to  result  in 
the  acquittal  of  the  offenders  through  the  influence  of  public  opinion.  ^^ 
The  numerous  violations  of  the  law  during  the  Texan  revolution  were 
made  possible  through  such  circumstances  as  these,  which  the  central 
government  was  powerless  to  control.  *^^ 

least  a  certain  number  of  men  are  got  together,  and  embark,  or  otherwise  set  forth. 
If  the  country  against  which  the  attack  is  directed  is  feeble  or  unprepared,  scenes  of 
outrage  and  bloodshed  follow,  until  the  marauders  are  driven  to  the  coast,  where 
they  find  refuge  aboard  American  vessels  (in  some  cases  it  has  been  on  board  ships  of 
war),  and  return  to  the  protection  of  the  United  States,  to  prepare  for  a  fresh  attack. 
If  the  country  is  able  vigorously  to  repel  them,  as  in  the  case  of  the  Fenian  raids,  they 
content  themselves  with  a  demonstration  on  the  frontier,  seek  at  once  the  shelter  of 
their  own  country,  are  disarmed,  and  the  ringleaders  are  periiaps  tried.  Those  who 
are  convicted  are  almost  certain  of  an  immediate  pardon.  After  an  interval  the 
arms  are  restored,  and  unless  the  scheme  has  been  so  discredited  by  failure  as  to  be  in- 
capable of  revival,  preparations  are  forthwith  reoonmienced  for  another  attempt,  and 
ever3rthing  goes  on  as  before.  *  *  *  Laws  no  doubt  have  been  passed,  and  proc- 
lamations in  abundance  issued.  But  in  spite  of  all  this,  privateering,  armed  incursions 
into  countries  at  peace  with  the  United  States,  hostile  raids,  and  filibustering  expedi- 
tions have  gone  on  as  before."  Sir  A.  Cockbum,  Opinion  in  the  Geneva  Arbitration 
Papers,  relating  to  the  Treaty  of  Washington,  IV,  307. 

^^  For.  Rel.  1886,  774. 

Much  earlier  (November  16,  1818)  the  Spanish  minister,  Don  Luis  de  Onis,  had 
made  the  same  complaint  in  connection  with  privateering:  "Whatever  may  be  the 
forecast,  wisdom,  and  justice  conspicuous  in  the  laws  of  the  United  States,  it  is  uni- 
versally  notorious  that  a  system  of  pillage  and  aggression  has  been  organised  in 
sevefal  parts  of  the  union  against  the  vessels  and  property  of  the  Spanish  nation;  and 
it  18  equally  so  that  all  the  suits  instituted  by  his  Catholic  Majesty's  consuls,  in  the 
oourts  of  their  respective  districts,  for  its  prevention,  or  the  recovery  of  the  prop^ty, 
when  brought  into  this  country,  have  be^  and  still  are  completely  unavailing." 
Boyd's  Wheaton,  sec.  439i. 

17^  H.  Ex.  Doc.  74,  25  Gong.  2  Sess. 


252  THE  AMEBICAN  JOURNAL  OF  INTERNATIONAL  LAW 

While  generally  the  United  States  could  not  have  been  held  tech* 
nically  responsible  for  its  failures  thus  occasioned,  the  frequent  rq)etition 
of  such  occurrences  ought  surely  to  lead  to  the  consideration  of  her  modes 
of  fulfillment  of  the  international  duty  as  inadequate.  The  defense  oi 
the  government  has  been  that  it  employed  those  means  ordinarily 
efifective  for  the  enforcement  of  the  general  criminal  laws  of  this  country. 
The  question  as  to  whether  or  not  they  are  in  fact  adequate  to  the  needs 
of  internal  administration  is  one  which  perhaps  cannot  be  raised  in 
international  law  except  in  a  very  general  way.  It  is  evident,  however, 
that  the  United  States  suffers  both  in  municipal  and  international 
affairs  from  interference  in  legal  processes  by  popular  influence  and 
extraneous  considerations  in  the  enforcement  of  the  law.  As  in  the 
municipal  law,  the  remedy  for  these  virtual  international  delinquencies 
lies  not  in  sounder  principles  and  better  laws,  but  in  the  creation  of  a 
different  popular  attitude  toward  the  law,  and  in  the  perfection  of  legal 
and  administrative  nutchinery. 

On  the  other  hand,  the  indirect  responsibility  for  filibusterism  lies 
in  some  measure  in  its  victims  themselves.  The  turbulent  condition 
of  certain  Latin-American  countries  has  offered  a  standing  invitation 
to  adventurers.  The  aid  of  American  expeditions  has  been  expressly 
sought  by  insurgent  factions.  In  other  cases,  misgovemment  and  oppres- 
sion and  misguided  policies  have  almost  justified  the  attack  if  not  the 
violation  of  international  law.  The  removal  of  the  inciting  cause  would 
doubtless  abate  local  sympathy  in  the  United  States  for  expeditions, 
and  go  far  toward  making  the  exertions  of  the  government  absolutely 
effective.  The  establishment  of  stable  and  efficient  governments  in  the 
Latin-American  countries  would  make  filibustering  a  more  dangerous 
and  hopeless  undertaking,  and  would  relieve  the  United  States  of  the 
oft-times  burdensome  duty  of  warding  off  the  spoilsmen.  When  the 
waste  places  have  been  filled,  filibusterism,  as  f  reebooting  and  buccaneer- 
ing, will  have  become  a  tradition. 

Rot  Emebson  Cxtbtib. 
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md  die  aciiipcakuucj  tf  liirmx  73  JOKie  urruiHm  ins  bcoL  mibr 
denuDsciaicefL  die  meaooiL  tf  die  11 1 1  11  i  mMnmacmft  al  it  jino- 
tiaas  w  die  Isws  of  vsksir  becomes  &  suKaer  'S  jn.wiir. 
ioipnmiiiee.  Ix  'wmaid  be  je  ide  je  jmmiiucjmg  is*  aij 
flucfier  wiiac  oie  nqunairinn  ir  acmcj — %a  jcsbhoc  die  innmaEaBL  «3t  s 
cmnpietft  <»Mie  *3uic  ':2kie9  iii&>  Kcamu;  s'^jur  ^Kdie  jir.**  5iiEfi.&vQck 
coaU  be  ^agwfitfCjxilj  jccompuaied  'SiLj  by  sl  inceaacaumL  cimnsieucg 
after  la  frfiiiniffrrt^  iiseiiaBaa  and  a  aiee  aiqiiBQnais  of  biiffji  mir  jod 
iifKccniI  ms^niscs.  PoaBbij  die  Tbird  Haoe  Can&Rnee.  wAedaiei  tt> 
BMMt  in  1913.  maj  Tmrifnairi*  die  work:  buc  was  do  luc  ww  on.  ceo- 
femett,  ud  iwoee  a  scodj  of  die  subject  in  die  loeixc  of  reccsis  de^ndop- 
nMSU  maj  3i»^e  a  netfol  pnrpoae. 

""Amal  warfare"  b  a  term  chat  aooie  vrxsos  h&Te  oaed  Sor  wiias  I 
|)cefer  to  call  ^aerial-fauad  and  aenat-marmme  warfire.'*  "^ Aerial  var- 
(are''  ia  objeetiooaUe  from  a  miStarr  point  of  Tiev  and  ambigixxB  feom 
any  pent  of  vieir.  It  appears  to  bnpij  combat  inTohing  aircraft,  but 
it  in  not  eiear  wfaeiber  combat  exriusiTelT  between  aircraft,  or  any  form 
of  bontilitiea  in  wbich  one  or  more  aircraft  participate  is  intended.  Tbe 
principal  obj^rticn  to  tbe  term  is  that  it  implies  that  there  b  a  warfare 
independent  of  the  other  two  ''dements,**  land  and  sea.  Considering 
the  three  elementa — land,  sea  and  air — any  kind  of  warfare  most  always 
involve  at  leant  two,  one  of  which  is  the  air;  because  the  projectiles  em- 
ployed are  hurled  through  that  element,  often  at  great  altitudes.  When 
aircraft  participate  in  hostilities,  most  of  the  projectiles  and  all  de- 
molinhed  materiel  fall  to  the  earth  or  the  sea.  Again,  the  air  b  such  an 
unntable  element  that  aircraft  can  sustain  themselves  in  it  for  brief 
IKfrirxln  only^  measured  in  hours.  These  considerations  point  to  the 
conclusion  that  so-called  ''aerial-warfare"  can  not  logically  claim  a 
fm|>arato  field  in  international  law,  but  should  be  treated  as  a  branch  of 
land  or  m%  warfare,— depending  upon  the  subjacent  element. 
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Aircraft  are  at  present  employed  almost  exclusively  for  military  and 
recreative  purposes.  While  it  is  true  that  in  Germany  airships  have 
been  used  for  transporting  a  limited  number  of  passengers  and  small 
quantities  of  freight,  such  projects  have  been  undertaken  for  the  purpose 
of  encouraging  popular  interest  in  aeronautics  and  for  the  revenue  to  be 
derived  from  tourists  who  can  afford  the  luxury  of  a  new  method  of 
travel.  The  application  of  aerial  navigation  to  international  trade  is 
niL  This  is  a  significant  fact,  since  it  means  that,  in  time  of  war,  every 
aircraft  approaching  a  zone  of  belligerent  operations  on  land  or  sea 
may  be  treated  as  a  war  craft,  unless  the  intruder  can  establish  his  non- 
belligerent character  and  the  fact  that  he  was  driven  thither  by  stress 
of  weather  or  by  other  form  of  vis  major.  Nearly  all  of  the  discussions 
on  the  law  of  the  air  in  time  of  war  are  based  upon  judicial  analogies 
and  a  consideration  for  the  rights  of  an  aerial  commerce  that  does  not 
now  exist  and  may  not  exist  for  many  years  to  come.  As  may  be  ex- 
pected, there  is  considerable  divergence  of  opinion.  Meanwhile  those 
Powers  that  pursue  a  policy  of  military  preparedness  have  developed 
strong  aerial  fleets  involving  heavy  expenditures  in  both  life  and  money. 

The  armament  of  these  aircraft  and  their  employment  in  war  and 
military  exercises — considered  in  connection  with  the  discussions  of 
military  writers — form  a  more  reliable  guide  to  the  law  of  the  air  in 
time  of  war  than  academic  discussions.  The  experience  of  the  past 
proves  conclusively  that  a  belligerent  will  employ  all  of  his  engines  of 
war  to  the  utmost  advantage,  so  long  as  such  employment  does  not  in- 
volve deliberate  cruelty  or  treachery,  or  transcend  the  laws  of  war. 
Furthermore,  it  is  idle  to  expect  an  aerial  Power  to  vote  at  an  interna- 
tional conference  for  any  proposition  that  clips  its  own  wings.  We  shall 
find  then  that  the  most  profitable  way  of  studying  our  subject  is  to 
determine  what  belligerents  probably  will  do,  rather  than  what  they 
ought  to  do.  This  method  of  approach  necessitates  first  a  brief  r^sum^ 
of  military  aeronautics. 

Aircraft  are  divided  into  three  general  classes: 

(1)  AerostatSf  or  non-dirigible  balloons.  These  are  the  old-type 
spherical  balloons,  free  or  captive. 

(2)  Dirigible  balloons.  These  are  balloons  of  elongated  form,  driven 
and  steered  by  machinery;  they  are  also  called  dirigibles,  or  airships. 
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(3)  Aeroplanes, — ^which  are  heavier-than-air  machineB  lifted  into  and 
driven  through  the  air  by  their  own  dynamic  power. 

Non-dirigibie  balloons  for  military  purposes  have  practically  been 
superseded  by  the  other  two  types  of  aircraft. 

Dirigible  balloons  are  very  expensive,  one  of  the  modem ''  battlenahip  " 
type  costing  about  $170,000.  They  are  constantly  increasing  in  size 
and  power.  One  of  the  recent  German  Zeppelins  (the  L.  Z.  IV)  ^  is 
nearly  500  feet  long,  has  a  diameter  of  46  feet,  a  volume  for  gas  of  700,000 
cubic  feet,  and  is  fitted  with  motors  of  600  horse-power.  A  powerful 
military  dirigible  carries  a  crew  of  about  fifteen  men,  several  machine 
guns,  radio  apparatus,  a  bomb-throwing  device,  a  searchlight  and  over 
a  ton  of  eicplosives.  While  the  specifications  for  the  1913  German  diri- 
gibles require  a  gas  and  petrol  capacity  for  a  continuous  trip  of  50  hours 
and  a  maximum  speed  of  51  miles  per  hour,  an  average  cruismg  range  in 
fair  weather  may  be  taken  at  40  miles  per  hour  for  25  hours,  or  1000 
miles. 

It  is  necessary  to  provide  large  and  expensive  sheds  for  diri^bles,  as 
there  is  considerable  risk  in  landing  or  anchoring  in  the  open.  Each 
cruise  of  an  airship  contemplates  a  departure  from  its  shed  and  a  return 
thereto.  In  Germany  and  France — the  foremost  states  in  the  develop- 
ment of  airships — ''home  stations"  providing  one  or  more  airship  sheds 
are  distributed  with  special  reference  to  tactical  and  strategical  con- 
siderations. 

Dirigibles  are  especially  useful  for  making  extended  strategical  re- 
connaissances, for  night  operations,  and  for  raids  upon  shipyards,  ar- 
s^ials,  hangars,  depdts  of  supply,  etc.  They  are  rarely  used  in  the  day- 
time for  attacking  military  or  naval  forces,  because,  in  order  to  escape 
hostile  fire,  they  must  remain  at  such  a  great  altitude  as  to  render  their 
own  fire  and  observations  mostly  ineffective.    At  night,  however,  air- 

^  This  is  the  German  army  dirigible  that,  as  a  result  of  adverse  meteorologioal  con- 
ditions, entered  the  air  space  above  French  territory  during  its  trial  trip.  The  aero- 
nauts voluntarily  landed  at  Lun^ville,  April  3,  1913,  in  order  to  prove  that  it  was 
not  a  case  of  eq)ionage  or  voluntary  invasion.  The  German  explanations  were  ac- 
cepted, but  the  French  were  given  an  excellent  opportunity  to  study  a  type  about 
which  the  Germans  had  endeavored  to  maint>ain  a  strict  secrecy.  One  of  the  most 
striking  innovations  noted  was  a  platform  on  top  of  the  balloon,  presumably  for 
mounting  a  machine  gun  capable  of  vertical  fire. 
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ships  are  most  formidable,  as  their  presence  is  not  revealed  until  they 
display  their  searchlights,  and  even  then  the  subjacent  forces  have  no 
way  of  estimating  their  range.  A  hostile  airship  hovering  over  any 
locality  will  have  a  decided  moral  effect  upon  both  combatants  and 
non-combatants. 

The  dependence  of  a  dirigible  upon  its  shed  limits  the  application  of 
such  craft  to  naval  warfare.  It  is  not  as  yet  practicable  to  base  an  air- 
ship upon  a  marine  vessel.  Dirigibles,  however,  may  be  used  to  con- 
siderable advantage  in  coastal  warfare  and  in  transmarine  raids  where 
the  objective  is  within  their  cruising  range.  With  a  view  to  their  em* 
ployment  in  such  operations,  aerial-maritime  states  assign  a  number  of 
their  dirigibles  to  the  navy,  naval  personnel  being  presumably  more 
familiar  with  supra-marine  navigation  than  army  personnel. 

Aeroplanes  are  comparatively  inexpensive.  One  suited  to  military 
purpose  may  be  purchased  for  about  $5000.  The  development  of  this 
type  of  craft  during  the  last  few  years  has  been  remarkable.  France 
leads  all  the  Powers,  her  aerial  fleet  comprising  nearly  three  hundred 
aeroplanes.  As  a  result  of  confidential  experiments  made  at  the  Toulon 
arsenal,  France  has  decided  to  protect  all  her  machines  with  armor  so 
that  they  can  fly  low  enough — ^2500  feet — ^to  make  effective  observations, 
and  still  be  protected  against  shrapnel  and  infantry  fire,  which  is  effective 
against  improtected  air-craft  below  4000  feet.  The  present  tendency  is 
to  employ  four  types  of  aeroplanes,  all  armored:  (1)  single-place  ma- 
chines for  short  scouting  trips  at  a  speed  of  70  miles  an  hour;  (2)  two- 
place  machines  with  a  speed  of  60  miles  an  hour  for  detailed  reconnais- 
sances; (3)  two-place  machines  with  a  speed  of  70  miles  an  hour  armed 
with  machine  guns,  a  bomb-projector  and  a  number  of  bombs,  such 
craft  being  employed  for  pursuing  and  attacking  hostile  aeroplanes  and 
dirigibles;  and  (4)  several-place  types  of  heavy  weight  for  extended 
strat^cal  reconnaissances  at  a  speed  of  60  miles  an  hour. 

Aeroplanes  can  readily  rise  from  and  light  upon  ordinary  clear  ground, 
provided  that  a  run-way  of  two  hundred  yards  or  so  is  available.  They 
are  rarely  employed  at  night  on  account  of  the  great  risks  involved. 
They  cannot  as  yet  carry  searchlights,  and  if  any  accident  should  occur 
to  a  machine,  necessitating  vol-planing  to  earth,  it  would  almost  in- 
variably be  wrecked.    Aeroplanes  are  not  very  effective  'm  discharging 
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matMel  ashore  and  afloat,  when  it  »  befieved  that  aaj  adrantage  may 
resuh  therefrom.  White  it  b  guMjally  agreed  that  the  best  method  ot 
meetiDg  an  attack  by  aircraft  k  by  a  eoonter-atta^  of  the  same  kind; 
nevertheleaB,  both  land  and  naTal  forces  must  be  prepared  to  repd  such 
attacks.  Artillery  fire  is  used,  but  so  far  on  aceoimt  of  the  tedmical 
difficulties  invohred  therewith,  the  principal  refiance  is  placed  on  volley 
firing  with  rifles.  There  are  no  precedents  for  combats  between  aircraft. 
OiNnions  diffa*  considerably  as  to  tactics  and  the  probable  outcome. 
Combat  will  not  be  limited  to  aircraft  of  the  same  class.  Aeroplanes  will 
not  hesitate  to  attack  dirigiUeSy  using  bcMnbs  as  thor  princqial  weapon, 
because  aeroplanes  can  ascend  to  greater  altitudes  than  airdiips;  while 
dirigibles  will  ordinarily  employ  machine  gun  fire  against  aerofdanes. 

One  of  the  preliminary  stages  of  a  war  between  states  within  aerial- 
cruising  range  will  probably  be  a  series  of  cros&wds.  The  first  major 
operation  will  usuaUy  be  a  struggle  for  the  supronacy  of  the  air.  So 
long  as  both  belligerents  maintain  their  service  of  aerial  reconnaissance, 
they  are  in  the  position  of  checker  players,  each  of  whtun  can  see  the 
other's  dispositions  and  moves.  This  fact,  by  the  way,  wiU  serve  to 
reduce  the  sacrifice  of  life  incidental  to  the  slow  and  uncertain  method 
of  land  reconnaissance,  and  to  chance  encounters.    Much  of  the  ''fog 
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of  war"  will  be  dispelled.  If  one  belligerent  loses  his  aerial  fleet,  his 
adversary,  if  well  provided  with  aircraft,  will  attain  such  a  decided 
advantage  that  he  can  expeditiously  push  his  operations  to  a  decisive 
conclusion,  "a  consununation  devoutly  to  be  wished"  from  both  a  mili- 
tary and  a  humanitarian  point  of  view. 

Germany  serves  as  a  striking  illustration  of  the  sacrifices  a  powerful 
state  will  make  in  its  determination  to  attain  aerial  supremacy.  In 
developing  her  rigid  dirigibles,  she  has  had  about  three  million  dollars 
worth  of  them  converted  into  wreckage  with  a  considerable  loss  of  life; 
but  nevertheless  she  is  not  daunted,  and  contemplates  spending  about 
seven  million  dollars  during  the  next  two  years  in  the  rebuilding  of  her 
fleet  of  airships. 

Aircraft  have  been  employed  in  all  the  wars  that  have  occurred  since 
the  close  of  the  Second  Hague  Conference.  In  the  Turko-Italian  Wars 
of  1911,  the  Italians  used  both  airships  and  aeroplanes  hi  the  recon- 
naissance and  bombardment  of  Turkish-Arabian  positions.  Some  of  the 
aircraft  had  narrow  escapes  from  destruction  or  capture  and  several 
Italian  aviators  were  wounded.  The  Turks,  as  a  rule,  succeeded  in 
drivhig  attacking  aircraft  to  a  considerable  altitude  by  infantry  fire. 
They  experimented  with  cannon,  and  it  was  reported  that  they  obtained 
fairly  good  results  with  a  specially-mounted  Krupp  gun.  They  had  no 
aircraft.  During  the  Balkan  Wars,  all  of  the  belligerents  used  aero- 
planes manned  mostly  by  foreign  aviators.  No  airships  or  hydro- 
aeroplanes were  put  into  service.  Artillery  and  infantry  firing  was  em- 
ployed to  such  good  effect  that  it  became  exceedingly  dangerous  for 
aeroplanes  to  descend  below  4000  feet.  Jules  Constantin,  a  French 
aviator  in  the  Bulgarian  service,  was  mortally  wounded  in  a  flight  above 
Tchatalja,  but  he  managed  to  land  safely  before  he  died.  Bombs  were 
occasionally  dropped  on  Turkish  positions,  especially  in  Adrianople. 
It  was  fully  demonstrated  that  bomb-droppbig  aircraft  produce  a  de- 
cided moral  effect.  The  first  attempt  to  disable  a  war  vessel  by  aerial 
bombs  occurred  last  July  during  the  Mexican  insurrection.  A  French 
aviator — one  Didier  Masson — in  the  service  of  the  "Constitutionalists," 
circled  above  the  town  and  bay  of  Guaymas  and  attempted  to  drop 
several  bombs  on  the  federal  gunboat  Tampico.  One  of  them  fell  within 
a  few  feet  of  the  vessel,  but  she  was  not  damaged.    The  aeroplane  es- 
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caped  unharmed,  probably  because  the  men  on  board  the  Tampieo  w^e 
such  poor  and  mdolent  marksmen. 

Summing  up  our  discussion  of  military  aeronautics,  it  is  dear  that  • 
the  principal  military  Powers  in  their  nesct  wars  are  prepared  for  and 
expect  to  engage  in  combats  between  aircraft,  between  aircraft  and  land 
forces,  between  aircraft  and  maritime  forces,  and  in  aerial  bombard- 
ments. 

It  will  be  convenient  to  enumerate  nesct  the  few  provisions  of  conven- 
tional law  that  relate  to  aerial  personnel  and  materiel. 

The  First  Hague  Conference  adopted  a  Declaration  forbidding,  for 
a  period  of  five  years,  the  discharge  of  projectiles  and  eicplosives  from 
balloons  or  by  other  methods  of  a  similar  nature.  The  reasons  advanced 
in  favor  of  the  prohibition  were  that  the  use  of  balloons  for  such  pur- 
poses would  endanger  non-combatants  in  subjacent  territory,  that  the 
various  means  of  injuring  an  enemy  were  already  sufficient,  and  that 
such  attacks  on  combatants  en  masse  would  savor  of  treachery.  These 
arguments  are  mostly  the  stock  ones  invoked  against  the  use  of  all  new 
methods  of  attack.  Captain  (now  General)  Crozier  of  the  American 
del^ation  seems  to  have  been  the  only  del^ate  who  foresaW  the  latent 
possibilities  of  aerial  navigation,  for,  on  his  motion,  the  prohibition — 
originally  a  permanent  one — ^was  restricted  to  a  period  of  five  years. 
He  based  his  motion  on  humanitarian  groimds  also,  but  he  argued  that 
time  should  be  allowed  for  trying  out  military  aeronautics.  He  stated 
that  ''existing  balloons  might  injure  inoffensive  populations  as  well  as 
combatants,  and  destroy  a  church  as  well  as  a  battery;  but  that  perfected 
balloons  might  diminish  the  length  of  a  war,  and  consequently  its  evils, 
as  well  as  the  expenses  caused  by  it."  ^  Captain  Crozier's  prevision  was 
justified  by  the  action  of  the  Second  Conference,  which  renewed  the 
Declaration,  but  only  until  the  close  of  the  Third  Conference.  The 
arguments  in  favor  of  a  temporary  restriction  were  repeated.  Mean- 
while the  development  of  aerial  navigation  had  proceeded  to  such  a 
stage  that  many  of  the  del^ates  refused  to  accept  even  a  t^nporary  "^ 

prohibition.'    A  small  minority  only  of  the  states  participating  in  the 

'The  Two  Hague  ConferenoeB,  Hull,  p.  78. 

*  The  vote  was:  ayes,  29;  noes,  8;  abstentions,  7.    The  United  States  delegatioii 
voted  aye;  Germany  and  France,  no;  and  Japan  and  Mexico  abstained  from  voting. 
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Conference  have  ratified.  In  view  of  the  remarkable  development  of 
military  aeronautics,  it  is  probable  that  there  will  be  no  further  ratifica- 
tions and  that  the  Declaration  will  lapse  with  the  close  of  the  Third 
Conference.  The  prohibition,  by  its  terms,  is  only  binding  when  all  of 
the  belligerents  are  contracting  Powers.  Should  a  war  occur  between 
any  two  ratifying  Powers  during  the  life  of  the  Declaration,  they  would 
be  bound  thereby  for  at  least  one  year,  since  a  denunciation  cannot  take 
effect  before  the  expiration  of  that  time.  A  remarkable  state  of  affairs 
would  obtain.  When  hostile  aircraft  met,  the  personnel  might  do  little 
more  than  scowl  at  each  other.  Both  land  and  naval  forces  might  em- 
ploy all  kinds  of  fire  against  the  enemy's  aircraft,  while  the  crew  thereof 
would  not  be  permitted  to  resort  to  a  return  fire  of  any  kind.  Such  a 
ridiculous  dinouement  shows  the  fallacy  of  attempting  to  legislate  in 
regard  to  methods  of  warfare  that  are  undergoing  evolution. 

The  discussion  at  the  Second  Hague  Conference  makes  it  clear  that 
it  was  the  intention  to  include  bombardment  by  aircraft  in  the  prohibi- 
tion agamst  the  bombardment  "by  any  means  whatever*'  of  undefended 
places.^  When  the  prohibition  against  the  discharge  of  projectiles  and 
explosives  from  balloons  lapses — or  does  not  apply — aircraft  will  be 
permitted  to  undertake  bombardments  under  the  same  restrictions  as 
apply  to  land  and  maritime  forces. '^  There  is,  however,  one  important 
point  that  is  not  clear.  Both  land  and  naval  bombardments  are  con- 
tinuations of  immediate  hostilities  before  certain  places,  whereas  an 
aerial  bombardment  may  be  an  isolated  operation.  Let  us  take  a  con- 
crete case.  Suppose  the  United  States  is  at  war  with  state  "X."  Land 
and  naval  forces  are  operatmg  against  Philadelphia,  but  as  yet  have 
not  appeared  before  any  other  city.  New  York  is  technically  defended, 
which  it  would  be  if  its  coast  defenses  were  manned,  even  if  no  troops 
actually  occupied  the  city.  The  "X''  commander  notifies  the  New 
York  authorities  that  their  city  will  be  bombarded  on  or  after  noon  the 
next  day  by  an  aerial  fleet.  Airships  appear  at  noon  and  drop  bombs 
on  the  Woolworth  Building  and  the  Stock  Exchange.    Is  this  legitimate 

It  is  noteworthy  that  none  of  the  Powers  that  have  engaged  in  war  since  the  close 
c^  the  Second  Conference — ^Turkey,  Italy,  Montenegro,  Bulgaria,  Greece,  Roumanian 
and  Mexico — ^is  among  the  ratifiers. 

*  Art.  25,  Annex,  4  H.  C.  (1907). 

» Arts.  26  and  27,  Annex,  4  H.  C.  (1907),  and  9  H.  C.  (1907). 
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excIosiTeof  caseseoreniedbTDaTallaw  *  •  *  may  be  seiKd,  even  if 
they  belong  to  private  individuais,  but  most  be  restored  and  oompcnsa- 
tion  fixed  when  peace  ts  madeJ  This  provision  extends  the  oU  draii 
d'angarie  to  neutral  aircraft.  Th»e  b  no  authority  for  seiiii^  a  forogn 
aircraft  lawfully  and  casually  in  non-occupied  belligerent  territory, 
although  a  belligerent  would  not  hesitate  to  confiscate  such  a  craft  if  it 
should  come  into  the  jurisdiction  of  the  belligerent  state  in  violatioo 
of  its  municipal  law. 

The  Declaration  of  L(md<m  provides  that  ''balloons  and  flying  ma- 
chines, and  their  distinctive  ccNnponent  parts,  together  with  aocessories 

•  Art.  29,  Annex,  4  H.  C.  (1907). 
^  Art.  63,  Annex,  4  H.  C.  (1907). 
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and  articles  recognizable  as  intended  for  use  in  connection  with  balloons 
and  flying  machines''  are  regarded  as  "conditional  contraband."^ 
This  provision,  of  course,  was  intended  to  apply  only  to  aerial  material 
transported  as  cargo — or  part  of  a  cargo — of  a  marine  vessel. 

Many  of  the  regulations  respecting  the  ''Laws  and  Customs  of  War 
on  Land  "  as  adopted  by  the  Second  Hague  Conference,  will  undoubtedly 
apply  to  aerial  personnel  operating  over  land  or  sea.  The  Conference 
recommended  that — pending  the  adoption  of  regulations  relative  to 
the  laws  and  customs  of  naval  war — the  Powers  apply  the  principles 
of  the  conventions  relating  to  war  on  land.  Since  aerial  personnel  and 
materiel  are  assigned  either  to  the  army  or  the  navy,  it  follows  that  the 
regulations  of  land  warfare,  in  so  far  as  they  are  applicable,  will  be  bind- 
ing upon  both  army  and  navy  aeronauts.  The  chapters  dealing  with 
"Prisoners  of  War"  and  "The  Sick  and  Wounded"  are  applicable  in 
toto.  Other  chapters  may  require  slight  additions  or  alterations  to  ex- 
tend their  application  to  warfare  over  and  on  the  land  and  sea. 

There  are  three  leading  propositions  as  to  the  basic  "Law  of  the  Air": 

(1)  The  air  is  free,  reserving  to  subjacent  states  the  right  to  adopt 
such  measures  as  are  necessary  for  municipal  and  private  security. 
This  is  in  substance  the  principle  advocated  by  M.  Fauchille,  adopted 
by  the  Listitute  of  International  Law  in  1906  and  in  1911,  and  by  the 
Comity  Juridique  International  de  1' Aviation  in  1910. 

(2)  The  state  is  sovereign  over  the  superincumbent  sir,  but  there  is 
a  right  of  innocent  passage.  This  is  Professor  Westlake's  view,  presented 
to  the  Institute  of  International  Law  in  1906. 

(3)  The  state  has  exclusive  jurisdiction  over  the  aerial  space  above 
its  territory.  This  principle  is  supported  by  Professor  George  Grafton 
Wilson,  Professor  Zitelmann,  Dr.  Harold  D.  Hazeltine  in  his  Law  of  the 
Air,  and  Dr.  J.  F.  Lycklama  in  his  A tr  Sovereignty. 

Forceful  arguments  can  be  and  have  been  adduced  in  favor  of  each  of 
these  propositions;  but  the  third  is  to-day  the  accepted  rule,  because 
states  have  prescribed  municipal  regulations  or  entered  into  conventions 
that  can  be  based  on  no  other  principle,  and  there  have  been  no  remon- 
strances from  other  states.  These  regulations  were  devised  with  a  view 
to  protect  life  and  property,  to  enforce  the  customs,  and  to  prevent 

•  Art.  24  and  24  (8). 
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espionage  on  military  areas.  The  British  Regulations  of  1913  (under 
the  Aerial  Navigation  Act  of  1911)  prohibit  foreign  aircraft  from  pass* 
ing  over  any  portion  of  the  United  Kingdom  or  territorial  waters  thereof, 
except  on  invitation  and  by  permission  of  the  government.  Private 
foreign  aircraft  must  obtain  clearance  papers  from  British  consuls,  and 
are  permitted  to  land  at  certain  prescribed  places,  where  a  permit  must 
be  obtained  if  the  voyage  is  to  be  continued.  They  are  forbidden  to 
pass  over  military  and  naval  districts.  Anyone  violating  the  reg^ulations 
may  be  fired  upon,  and  prosecuted  by  the  courts.  The  penalty  for 
espionage  is  seven  years'  imprisonment.  A  recent  Franco-German 
convention  provides  that  public  aircraft  may  cross  to  the  other  state 
on  special  authorization  only.  If  a  military  aircraft  b  forced  across  the 
frontier,  it  must  descend  at  once  and  report  to  the  nearest  military 
authority.  In  these  circumstances  it  may  not  be  detained.  Private 
aircraft  may  cross  the  frontier  except  in  military  districts. 

While  it  is  true  that  a  state  has  exclusive  jurisdiction  over  its  air 
space,  the  jurisdiction  is  undoubtedly  latent  until  the  state  assumes  it 
by  municipal  regulation  and  proclamation.  Foreign  aeronauts  are 
bound  to  observe  such  regulations  at  all  times.  While,  in  time  of  peace, 
the  issuance  of  state  regulations  is  a  matter  of  no  international  concern, 
it  is  otherwise  in  time  of  war  when  a  neutral  state  is  within  aerial-cruising 
distance  of  belligerent  territory.  It  is  then  incumbent  upon  such 
state  to  define  its  attitude,  especially  as  regards  the  passage  of  belligerent 
aircraft  above  its  territory,  because  this  is  a  mooted  point.  If,  however, 
the  state  makes  no  proclamation,  it  would  appear  reasonable  for  bellig- 
erents to  construe  the  failure  in  the  light  of  their  own  interests.  Hence, 
they  might  freely  navigate  such  a  neutral's  air  space  so  long  as  they  did 
not  land  on  his  territory,  nor  engage  in  hostilities  or  other  operations 
endangering  subjacent  life  and  property.  A  neutral  state — ^proclamation 
or  no  proclamation — ^must  intern  a  belligerent  aircraft  and  personnel 
landing  on  the  territory  of  such  neutral  state.  A  Hague  r^^ulation 
states:/'  A  neutral  power  which  receives  on  its  territory  troops  belonging 
to  the  belligerent  armies  shall  intern  them.  *  *  *"  ^  It  has  gener- 
ally been  held  that  all  war  materiel  brought  in  by  belligerent  personnel 
should  also  be  detained  until  the  end  of  the  war.    The  subject  of  the 

•  Art.  11,  5  H.  C.  (1907). 
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navigation  of  neutral  air  space  by  belligerents  is  a  vexed  question  that 
should  be  definitely  settled  at  the  next  Hague  Conference. 

The  military  aircraft  of  each  state  should  be  marked  in  some  charac- 
teristic way  and  the  national  color  should  be  displayed  as  conspicuously 
as  the  construction  of  the  aircraft  permits,  so  that  nationality  can  be 
determined  at  a  distance.  All  aerial  personnel  should  be  regularly  en- 
rolled in  the  armed  forces  of  the  state,  and  properly  uniformed.  It  has 
been  suggested  that  some  rule,  analogous  to  that  obtaining  in  maritime 
warfare,  should  be  adopted  for  the  transformation  of  private  into  public 
belligerent  aircraft.  The  analogy  is  dubious,  and  no  such  rule  is  prac- 
ticable or  necessary.  Transformation  of  aircraft  is  a  very  simple  matter. 
All  that  is  necessary  is  to  secure  the  craft,  eproU  the  personnel,  and  con- 
form to  the  regulations  adopted  for  public  craft.  States  that  are  sys- 
tematic in  their  military  preparations  register  all  private  aircraft  with  a 
view  to  requisitioning  them  for  war  service.  A  continental  belligerent 
can  easily  import  large  numbers  of  aircraft  across  its  land  frontiers.  So 
too,  importations  will  be  freely  made  by  sea,  when  the  risk  of  capture 
by  the  enemy  is  not  too  great. 

There  is  no  doubt  as  to  the  general  acceptance  of  the  rule  that  hos- 
tilities, involving  attack  on  or  by  aircraft,  must  be  limited  to  belligerent 
territory  and  waters,  the  high  seas,  and  the  air  space  above  such  land 
and  waters.  In  certain  phases  of  aerial-land  warfare,  hostile  aircraft 
are  likely  to  meet  above  inhabited  territory  at  some  distance  from  a  zone 
of  belligerent  operations.  Such  might  be  the  case  when  cross-raids  are 
undertaken,  when  the  struggle  for  the  supremacy  of  the  air  is  going  f or^ 
ward,  or  when  reconnaissances  are  conducted  before  the  hostile  armies 
obtain  contact.  As  a  rule,  these  meetings  will  result  in  combat.  In 
view  of  the  fact  that  such  aerial  battles  might  seriously  imperil  subjacent 
life  and  property,  it  has  been  proposed  that  aerial  combats  should  be 
restricted  to  the  air  space  immediately  above  a  zone  of  belligerent  opera- 
tions. It  is  hardly  probable  that  a  rule  to  this  effect  will  be  adopted,  on 
account  of  the  preponderance  of  military  interests  over  humanitarian 
considerations.  Again,  artillery  or  infantry  fire  directed  against  aircraft 
maneuvering  in  three  dimensions  will  necessitate  high-angle  fire,  often 
approaching  the  vertical.  This  will  imperil  the  attacker  himself  as 
well  as  non-combatant  life  and  property  in  all  directions  within  range. 
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Considering  these  facts,  in  connection  with  the  rule  that  the  aerial  bom- 
bardment of  all  defended  towns  is  permissible,  it  would  seem  that  the 
whole  of  belligerent  territory — especially  the  invaded  territory — ^will 
in  a  way  be  placed  on  the  firing  line.  Non-combatants  in  a  danger  2one 
will  no  longer  be  able  to  find  comparative  safety  in  cellars,  because  most 
of  the  projectiles  will  have  a  high  angle  of  fall  and  all  bombs  and  de- 
molished aircraft  will  fall  vertically,  or  nearly  so.  There  will  be  no  abso- 
lute security  for  life  and  property  anywhere  withm  the  cruising  radius 
of  belligerent  forces.  A  general  realization  of  this  fact  may  operate  as 
a  deterrent  of  war  by  causing  the  populations  of  embittered  states  to 
weigh  more  carefully  than  heretofore  the  grave  question  of  hostilities. 
As  regards  aerial-maritime  combats,  the  belligerents  may  not  engage 
in  operations  that  involve  the  transit  of  projectiles  through  the  air  space 
above  a  neutral  marginal  sea,  or  the  fall  of  projectiles  or  materiel  there- 
into. M.  von  Bar  has  proposed  that  aerial  combats  should  not  be  per- 
mitted above  the  marginal  sea  of  belligerents,  except  above  the  area  of 
operations  of  a  blockade,  because  neutral  vessels,  which  have  the  right 
of  innocent  passage  through  such  waters,  might  be  endangered.^  It  is 
not  probable  that  this  rule  will  receive  general  sanction.  Neutral  ves- 
sels that  navigate  belligerent  waters  do  so  at  their  own  risk,  and  naviga- 
tion by  them  for  any  considerable  distance  through  the  marginal  sea 
is  such  an  exception  as  not  to  necessitate  a  modification  of  the  old  rule. 
As  commercial  vessels  are  not  ordinarily  permitted  to  engage  in  the 
coasting  trade  of  a  foreign  state,  they  generally  cut  straight  across  a 
foreign  marginal  sea  off  the  port  of  destination.  During  a  naval  o(»nbat| 
a  merchant  vessel,  anywhere  in  the  vicinity,  can  almost  hivariably 
escape  danger  by  changing  her  course.  This  will  not  necessarily  be  so 
ia  the  case  of  a  supra-marine  combat.  M.  von  Bar  has  therefore  pro- 
posed that  aerial  combats  over  the  high  seas  should  be  restricted  to  a 
radius  of  20  kilometers  (12  miles)  from  the  scene  of  a  naval  combat.  ^^ 
As  in  the  case  of  aerial-land  warfare,  hostile  aircraft  may  often  meet  at  a 
much  greater  distance  than  twelve  miles  from  a  belligerent  sone  below, 
and  it  can  hardly  be  expected  that  such  an  encounter  will  not  result  in 

^  Art.  2  and  footnote  to  Art.  2  of  the  rules  submitted  by  M.  von  Bar  to  the  In- 
stitute of  International  Law  in  1911. 
^^  Art.  2  (b.  1)  of  the  rules  submitted  to  the  Institute  of  International  Law  in  1911. 
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combat.  Perhaps  a  more  acceptable  rule  would  be  one  providing  that 
aerial  personnel  operating  at  a  greater  distance  than  twelve  miles  from 
a  belligerent  zone,  must  so  conduct  their  operations  as  not  to  imperil 
neutral  vessels;  and  that  if  any  damage  to  neutral  life  and  property 
should  result,  the  case  could  be  referred  to  the  Permanent  Court  of  The 
Hague  for  adjudication.  Any  such  damage  could  only  result  from  care- 
lessness. It  should  not  be  more  difficult  for  aerial  craft  to  conduct  their 
supra-marine  hostilities  without  endangering  innocent  life  and  property 
than  for  coast  artillery  in  time  of  peace  to  conduct  their  target  practice 
seaward  without  imperiling  shipping. 

Many  of  The  Hague  regulations  relative  to  "Means  of  Injuring  the 
Enemy  "  ^^  are  also  applicable  to  hostilities  involvmg  aircraft.  The  new 
warfare  will,  of  course,  bring  in  its  train  special  devices  to  meet  new 
conditions.  To  illustrate.  While  a  belligerent  aircraft  should  properly 
have  distinctive  markings  and  carry  the  national  flag,  it  would  be  a 
legitimate  ruse  to  seek  to  deceive  the  enemy  by  ascending  to  such  a 
height  as  to  render  distinctive  characteristics  invisible  from  below. 
Owing  to  the  difficulty  belligerent  personnel  ashore  and  afloat  will  have 
in  recognizing  their  own  aircraft — especially  when  returning  from  a  long 
flight, — special  means  of  identifying  them  will  be  devised.  These  will 
generally  consist  of  certain  evolutions  made  in  a  definite  way  and  order. 
They  wiU,  of  course,  be  confidential,  but  an  enterprising  enemy  will  seek 
to  discover  and  to  employ  them  in  order  to  deceive  his  adversary.  An 
eicplosive  incendiary  bullet  has  recently  been  invented  with  the  object 
of  exploding  the  inflammable  gas  used  to  sustain  an  airship.  The  result 
of  such  an  explosion  would  be  comparable  to  thiat  of  a  mine.  Such  a 
bullet  penetrating  the  human  body  would  probably  cause  frightful 
agony,  unless  death  were  mstantaneous.  Nevertheless,  the  bullet  will 
probably  not  be  barred,  because  it  is  not "  calculated  to  cause  unnecessaiy 
suffering."  ^' 

Although  it  has  frequently  been  proposed  to  extend  the  marine  league 
so  as  to  mclude  a  total  width  of  ten  or  twelve  miles  to  accord  with  the 
range  of  modem  cannon,  there  is  no  real  necessity  therefor;  becausCi 
no  matter  how  far  extended,  belligerents  would  not  be  permitted  to  join 

"  Section  II,  Chapter  I,  Annex  4  H.  C.  (1907). 
"  Art.  23  (e),  Annex,  4  H.  C.  (1907). 
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battle  in  such  a  maimer^  that  projectiles  fell  even  within  the  outer  edge 
of  the  extended  marginal  sea.  There  is  no  practical  reason  why  a  state 
in  time  of  peace  should  care  to  control  the  sea  for  more  than  a  marine 
league  from  its  coast,  and  in  time  of  war  the  exceptional  case  where  such 
control  is  considered  de^rable  could  be  provided  for  by  a  special  rule. 
A  wider  marginal  sea  would  only  involve  greater  responsibilities  with- 
out compensating  advantages.  No  detailed  information  as  to  military 
dispositions  can  be  gleaned  from  a  marine  vessel  on  the  high  seas  just 
beyond  the  marine  league,  or,  for  that  matter,  within  the  marine  league; 
but  an  aircraft  at  a  considerably  greater  distance  than  a  league  could 
profitably  observe  such  dispositions.  For  example:  a  foreign  aviator 
five  miles  or  more  off  Sandy  Hook  could  observe  every  detail  of  our 
coast  defenses  located  there.  Great  Britain  has  led  the  way  by  clwning 
jurisdiction  over  the  air  space  above  her  marginal  sea.  If  her  object  was 
to  prevent  espionage  of  coast  military  districts,  she  has  not  claimed  a 
sufiicient  width  of  air  space.  It  seems  reasonable  that  a  state  should  be 
permitted  to  exercise  jurisdiction  over  suflicient  air  space  seaward  to 
prevent  espionage.  There  is  no  relation,  however,  between  the  width 
of  this  space  and  that  of  the  marginal  sea,  for  the  two  widths  are  founded 
on  entirely  different  considerations.  A  rule,  therefore,  should  be  formu- 
lated extending  territorial  air  space  the  necessary  distance  seaward. 
Twenty  kilometers  (twelve  miles)  seem  a  reasonable  limit.  Von  Bar's 
employment  of  that  number  as  the  limiting  distance  of  an  aerial  ccMnbat 
from  a  naval  combat  has  given  the  number  a  quasi-standing  in  bitema- 
tional  law,  and  it  is  probable  that,  by  employing  telescopic  lenses,  valu- 
able observations  could  be  made  on  coast  defenses  from  that  distance 
at  sea.  In  special  circumstances  a  belligerent  state  may  find  it  desirable 
to  establish  a ''  defense ''  or  '^  strategical "  area  off  one  of  its  ports  in  order 
to  prevent  espionage  on  its  naval  strength  and  dispositions.  If  the  entire 
closure  of  such  an  area  should  seriously  hamper  commerce,  it  is  cus- 
tomary to  allow  neutral  vessels  to  pass  through  the  zone  at  stated  hours 
and  by  prescribed  routes.  The  precedent  for  establishing  such  areas — 
extending  them  seaward,  in  some  instances  as  far  as  ten  miles — ^was  set 
by  Japan  during  the  Russo-Japanese  War  of  1904.^^  It  is  fair  to  assume 
that  such  special  jurisdiction  has  received  the  sanction  of  international 
^^  International  Law  Situations,  1912,  Naval  War  College,  pp.  122-129. 
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law,  for  no  remonstrances  against  the  Japanese  ordinances  were  filed. 
If  it  becomes  necessary  for  a  belligerent  to  assume  maritime  jurisdiction 
for  a  distance  greater  than  a  league  from  his  coast  in  order  to  prevent 
espionage  from  marine  vessels,  there  is  no  good  reason  why  he  should 
not  assume  jurisdiction  over  the  air  space  for  a  distance  of  12  miles  (20 
kilometers)  further  in  order  to  prevent  espionage  from  aircraft.  The 
question  of  extending  the  seaward  limit  of  aerial  jurisdiction — general 
and  special — ^is  a  matter  of  such  importance  to  Powers  within  aerial- 
cruising  range  of  one  another  as  to  require  consideration  at  the  next 
Hague  Conference. 

Some  writers  have  attempted  to  extend  to  aerial  craft  the  laws  of 
maritime  warfare  relating  to  the  treatment  of  conmiercial  vessels.  Such 
attempts  lead  to  impracticable  results  and  unnecessary  complications. 
In  return  for  the  privil^es  granted  to  belligerents  in  the  way  of  pre- 
empting air  spaces  over  the  high  seas  for  hostilities,  they  should  not  be 
permitted  to  interfere  in  any  way  with  neutral  aircraft  outside  of  such 
spaces,  except  perhaps  to  exercise  a  right  of  approach  with  a  view  of 
determining  belligerent  or  non-belligerent  character.  It  is  neither  prac- 
ticable nor  worth  while  for  aircraft  to  engage  in  contraband  trade,  render 
unneutral  service,  or  break  blockade.  As  for  the  first,  the  amount  of 
cargo  that  can  be  carried  is  negligible,  and  freights  would  be  prohibitive. 
No  form  of  unneutral  service  of  any  value — short  of  actual  participation 
in  hostilities — can  be  rendered  by  an  aircraft.  The  transmission  of 
information  or  dispatches  by  neutral  carriers  has  lost  whatever  impor- 
tance it  ever  had.  Belligerent  aircraft  are  better  fitted  for  the  task  than 
private  aircraft;  and  mail  steamers,  submarine  cables,  telegraph  lines, 
and  radiotelegraphy  offer  still  better  facilities.  The  transportation  of 
military  persons  by  neutral  aircraft  on  behalf  of  a  belligerent  would  be 
as  foolhardy  as  unnecessary  under  the  conditions  of  modem  warfare. 
The  question  has  been  debated  as  to  whether,  under  the  Declaration  of 
London,  a  blockade  can  be  effective  unless  the  blockading  fleet  prevents 
access  to  the  enemy  coast  by  aircraft.  There  is  no  doubt  that  the  dele- 
gates to  the  London  Conference  had  in  mind  access  by  marine  vessels 
only,  and  hence  a  prize  court  would  probably  hold  that  aerial  access 
would  not  invalidate  the  blockade.  However,  no  Power  will  in  the  future 
attempt  a  blockade  unless  one  or  more  vessels  carry  hydro-aeroplanes 
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in  sufficient  number  to  punish  attempts  to  enter  the  air  space  above  the 
area  of  blockade. 

It  has  been  held  that  a  private  aircraft  which  is  captured  at  sea,  must 
be  sent  in  with  its  personnel  to  a  prize  court  for  adjudication.^^  This 
assumption  is  obviously  based  on  the  rule  that  aU  private  property 
captured  at  sea  by  a  belligerent  war  vessel  must  be  adjudicated  by  a 
naticmal  prize  court;  but  all  precedents  deal  with  the  c^>ture  of  marine 
vessels  only,  and  the  reason  for  the  rule  was  the  protection  of  innocent 
commerce.  However,  if  there  is  any  doubt  as  to  what  procedure  should 
be  followed,  aircraft  and  their  personnel  should,  by  intematicmal  oon* 
vention,  be  specifically  excluded  from  prize  court  jurisdiction,  this  for 
three  reasons.  First :  Since  no  neutral  commerce  is  involved,  the  question 
to  be  decided  is  whether  or  not  there  has  been  an  intrusion  by  neutrals 
into  belligerent  operations  at  sea.  Army  tribunals  deal  with  such  ques* 
tions  on  land,  and  there  is  no  reason  why  naval  tribunals  cannot  be 
entrusted  with  the  same  powers.  Second:  If  captured  neutral  aeronauts 
believe  they  have  been  treated  too  severely,  or  that  the  c^>ture  took 
place  beyond  the  limits  of  belligerent  jurisdiction,  the  matter  could  be 
taken  up  by  the  neutral  government  concerned  by  diplomatic  represen- 
tation, or  by  presenting  its  claims  to  the  Permanent  Court  of  Arbitration 
at  The  Hague.  Third:  It  is  not,  in  general,  practicable  to  send  an  air- 
craft into  a  prize  court.  In  most  cases,  the  craft  will  be  wrecked  when 
it  falls  into  the  hands  of  a  naval  force,  and  nothing  can  be  done  with  it 
except  to  abandon  it  or  stow  the  wreckage  on  a  war  vessel,  where  space 
is  precious.  If  the  craft  is  not  wrecked,  it  will  probably  be  beyond  cruis- 
ing distance  of  one  of  the  belligerent's  home  ports.  If  it  is  within  cruis- 
ing distance,  who  will  navigate  it, — ^the  c^>tured  personnel  placed  on 
their  honor,  or  a  prize  crew  of  sailors  unacquainted  with  aircraft  in 
general,  and  foreign  ones  in  particular?  And  finaUy  there  will  be  no 
"papers''  for  a  court  to  pass  on. 

The  attempt  to  cany  into  the  air  the  laws  of  contraband,  unneutral 
service,  and  blockade  might  lead  to  results  detrimental  to  humanitarian 
interests.  The  rule  that  neutral  vessels  may  render  assistance  to  bellig- 
erents, without  incurring  any  penalty  beyond  the  condemnation  of  the 
property  involved,  is  imfortunately  entrenched  in  international  law. 

^  See  International  Law  Situations,  1912,  pp.  90-91. 
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It  would  be  a  step  decidedly  backwards  to  extend  this  rule  to  assistance 
rendered  by  neutral  aircraft,  for  we  have  a  better  rule,  viz.,  that  an  air- 
'Craft,  which  enters  a  belligerent  air  space,  does  so  at  its  peril. 

The  following  rules  in  regard  to  pre-empted  air  spaces  above  the  high 
seas  are  suggested  as  a  basis  for  discussion : 

1.  Belligerents  are  permitted  to  establish  the  following  prohibited  air 
spaces  above  the  high  seas:  (a)  for  a  distance  of  20  kilometers  from  the 
coast  line  of  belligerent  territory;  (b)  for  a  distance  of  20  kilometers  from 
the  seaward  margin  of  a  maritime  or  strategic  area;  (c)  for  a  radius  of 
20  kilometers  from  the  scene  of  a  naval  combat;  and  (d)  above  the  area 
of  operations  of  a  blockade. 

2.  Neutral  aircraft  which  enter  prohibited  air  spaces  do  so  at  their 
X)eril.  Any  intruding  craft  may  be  fired  upon  after  due  warning,  or 
captured.  Liability  to  capture  or  attack  does  not  extend  beyond  a  pro- 
hibited air  space  and  subjacent  waters.  A  captured  air  craft  may  be 
•confiscated  and  its  personnel  detained  and  punished  according  to  the 
nature  of  their  offense,  unless  it  be  shown  that  the  aircraft  entered  the 
prohibited  air  space  through  ignorance,  or  was  driven  into  it  by  stress 
of  weather  or  by  other  form  of  vis  major.  In  all  cases  of  innocent  intru- 
sion, materiel  will  be  restored  as  far  as  practicable,  and  all  personnel 
will  be  liberated. 

3.  No  neutral  aircraft  will  be  confiscated,  nor  will  any  personnel 
thereof  be  detained  and  punished,  except  by  the  judgment  of  a  duly- 
constituted  naval  tribunal. 

4.  Belligerents  have  no  jurisdiction  whatever  over  neutral  aircraft 
outside  of  prohibited  air  spaces,  except  that  they  may  exercise  a  right 
of  approach  for  the  purpose  of  determining  nationality. 

In  conclusion,  I  desire  to  invite  attention  to  two  comprehensive 
principles  which,  I  trust,  have  been  established  by  this  discussion. 
First:  Owing  to  the  fact  that  there  is  no  international  air  conunerce  and 
that  aircraft  must  be  based  on  land, — or  exceptionally  on  marine  vessels 
— the  laws  of  neutrality  have  no  application  to  aerial-maritime  war- 
fare; there  are  laws  of  loar  only.  Second:  If  we  regard  pre-empted  zones 
and  air  spaces  at  sea  as  belligerent  domain, — ^which  they  are  in  fact  for 
the  nonce — the  laws  of  aerial-land  and  of  aerial-maritime  warfare  are 
practically  the  same.  Wilhot  E.  Ellis. 
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Two  projects  for  the  creation  of  an  international  prise  court  were  laid 
before  the  Second  Hague  Peace  Conference  on  the  same  day  (June  22, 
1907)  one  by  the  German  and  one  by  the  British  delegation.  The 
United  States  at  the  time  and  France  later  warmly  approved  the  pro-^ 
posed  institution,  and  a  joint  project  in  the  nature  of  a  compromise  ¥^8 
drafted  and  presented  to  the  Conference  by  the  four  Powers,  which, 
after  much  debate,  prolonged  discussion,  opposition  on  the  part  of  some 
delegations  and  hesitation  on  the  part  of  others,  was  adopted  with  some 
amendments  by  the  Conference  and  forms  what  is  known  as  the  Con- 
vention Relative  to  the  Establishment  of  an  International  Prixe  Court 
of  October  18, 1907.^  Although  signed  by  thirty-three  Powers,  the  court 
contemplated  by  the  convention  has  not  been  established  by  reason, 
it  would  seem,  of  objections  raised  by  Great  Britain  to  Article  7  of  the 
convention,  to  remedy  which  a  conference  of  leading  maritime  nations 
was  called  by  Great  Britain  to  agree  upon  important  principles  of  ]&w 
to  be  applied  by  the  court,  when  constituted,  in  the  decision  of  certain 
classes  of  prize  cases.  In  this  conference,  known  as  the  International 
Naval  Conference,  held  at  London  from  December  4,  1908,  to  Feb* 
ruary  26, 1909,  representatives  of  Germany,  the  United  States,  Austria* 
Hungary,  France,  Great  Britain,  Italy,  Japan,  The  Netherlands,  Russia, 
and  Spain  participated.  An  agreement,  called  the  Declaration  of  Lon* 
don,  dated  February  26, 1909,'  upon  the  principles  of  law  to  be  applied 
by  the  proposed  court,  in  accordance  with  Article  7  of  the  origfaial  con- 
vention, was  reached.  Like  the  original  convention,  it  was  also  in  the 
nature  of  a  compromise.  It  met  with  the  approval  of  the  British  Govern* 
ment,  for  it  was  signed  by  the  delegates  of  that  government  acting  under 
instructions,  as  is  the  wont  of  diplomatic  conferences,  and  it  seemed  at 
the  time  that  it  removed  the  objections  to  the  ratification  of  the  original 

^  Printed  in  Supplemsnt  to  this  Journal,  VoL  2,  p.  174. 
« Ibid.,  VoL  3,  p.  184. 
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convention  and  to  the  establishment  of  the  Prize  Court  in  so  far  as 
Great  Britain  was  concerned.  The  government  considered  it  satisfac- 
tory and  introduced  a  bill  in  both  Houses  of  Parliament,  modifying 
British  practice  in  such  a  way  as  to  meet  the  requirements  of  the  Prize 
Court  Convention,  as  modified  by  the  Declaration  of  London.  It  passed 
the  House  of  Conmions,  but  failed  in  the  House  of  Lords,  owing  to  the 
unexpected,  bitter  and  persistent  opposition  on  the  part  of  the  public, 
so  that  the  government  has  up  to  the  spring  of  1914  ratified  neither  the 
Hague  Convention  nor  the  Declaration  of  London.  The  signatories  of 
the  origmal  convention  and  of  the  Declaration  have  waited,  and  are 
still  waiting,  for  favorable  action  by  Great  Britain  upon  these  two  inter- 
national documents,  apparently  imwilling  to  create  the  International 
Prize  Court  without  the  co-operation  of  Great  Britain,  and  to  bind 
themselves  by  the  provisions  of  the  Declaration  framed  by  a  conference 
called  by  Great  Britain  to  meet  British  objections,  imless  it  be  ratified  by 
Great  Britain.  The  establishment  of  the  Prize  Court,  therefore,  is  thus 
made  to  depend  upon  the  action  of  Great  Britain. 

Partisans  of  the  judicial  settlement  of  international  disputes  are  dis- 
couraged by  the  delay  in  creating  the  first  international  court  in  the 
technical  sense  of  the  work,  and  the  friends  of  the  Hague  Conference  are 
worried  by  the  failure  of  Great  Britain  to  pass  the  legislation  necessary 
to  establish  the  court,  because  various  Powers,  it  would  seem,  hesitate  to 
take  part  in  a  third  conference  at  The  Hague,  which  it  has  been  expected 
would  meet  in  1915,  imtil  this  important  convention  of  the  Second 
Conference  has  been  carried  into  effect.  In  view  of  these  circumstances 
it  seems  advisable  to  point  out  the  objections  raised  to  the  original 
Prize  Court  Convention,  to  analyse  the  provisions  of  the  Declaration  of 
London,  and  to  consider  the  reasons  which  militate  against  its  acceptance 
by  Great  Britain,  for  the  failure  to  ratify  these  instruments  not  only 
prevents  the  establishment  of  the  proposed  court,  but  blocks  the  Third 
Hague  Conference. 

OBJECTIONS  TO  THE  INTERNATIONAL  PRIZE  COURT  CONVENTION 

Let  us  first  consider  the  objections  to  the  convention.  It  should  be 
said  that  Great  Britain  was  not  the  only  country  opposed  to  the  conven- 
tion in  its  original  form.    The  United  States  shared  to  a  considerable 
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degree  ibe  doubts  and  scruides  of  Great  Britain  as  to  Article  7,  but  not 
to  the  extent  of  making  its  modification  a  condition  precedent  to  its 
acceptance.  The  American  Government  fdt  that  it  could  ratify  the 
convention  notwithstanding  its  disapproval  of  Article  7,  if  Great  Britam 
should  do  so.  The  objection  of  the  United  States  was  of  a  different 
nature  and  has  fortunately  been  met  by  the  Powers  in  a  large  and  gener- 
ous spirit,  so  that  the  United  States  stands  ready  to  co-operate  with  them 
in  the  estabUshment  of  the  court,  whenever  Great  Britain  is  in  a  position 
to  ratify  the  convention.  The  convention  in  its  third  article  contem- 
plates an  appeal  from  the  decisi<His  of  naticmal  courts  in  matters  of  prize 
to  the  proposed  Intematicmal  Prise  Court,  with  the  result  that  a  decision 
of  the  Supreme  Court  of  the  United  States  might  be  reversed  on  appeal. 
Many  lawyers  believed  that  this  provision  of  the  ccmvention  was  incon- 
sistent with  the  Constitution  of  the  United  States,  which  provides  in 
Article  III,  Section  1,  that  "the  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court,"  and  that  an  appeal  in  the  strict 
and  technical  sense  of  the  word  to  the  International  Prize  Court  would 
deprive  the  Supreme  Court  of  its  final  authority  in  judicial  matters. 
It  may  be  said  that  the  United  States,  while  possessing  power  to  pass 
upon  questions  of  international  law  affecting  it  or  its  States,  does  not 
possess  the  power  to  decide  finally  questions  of  international  law  affecting 
foreign  nations,  its  citizens  or  subjects,  and  that  each  nation  possesses 
the  same  right  as  the  United  States  to  pass  upon  an  international  ques- 
tion affecting  it.  As  no  nation  has  renounced  its  right  in  favor  of  the 
United  States,  it  is  evident  that  the  framers  of  the  American  Constitu- 
tion could  only  invest  the  Supreme  Court  with  the  power  to  decide 
questions  which  the  United  States  possessed  as  a  member  of  the  society 
of  nations.  While  this  is  true  in  general,  it  is  especially  true  in  prize 
cases,  which  are  international  in  character  and  are  settled  by  interna- 
tional, not  by  municipal  law.  Indeed,  the  great  Lord  Stowell  was  accus- 
tomed to  say  that  he  administered  international  law,  not  the  law  of 
Elngland,  and  be  maintained  the  doctrine,  truer  in  theory  than  in  fact, 
that  the  Court  of  Admiralty  which  he  graced  for  so  many  years,  was  an 
international,  not  a  municipal  court.  But  whether  this  be  true  or  not, 
the  fact  is  that  foreign  nations  have  always  claimed  and  have  constantly 
exercised  the  right  to  protest  prize  decisions  and  to  have  them  finally 
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settled  either  by  diplomacy  or  by  mixed  commissions  or  temporary 
tribmials,  of  which  latter  procedure  a  most  successful  instance  was  the 
commission  between  Great  Britain  and  the  United  States,  created  by  the 
seventh  article  of  the  Jay  treaty  of  1794.  It  has  never  been  allied  that 
this  commission  sitting  at  London  violated  the  Constitution  of  the 
United  States,  and  it  is  difficult  to  see  how  a  court  in  the  settlement  of 
similar  cases  and  likewise  sitting  in  a  foreign  country — Holland — can  be 
imconstitutional  merely  because  it  is  permanent  instead  of  created  for 
the  special  occasion.  It  may  also  be  mentioned  in  this  connection  that 
the  practice  inaugiurated  by  the  Jay  treaty  has  been  generally  followed; 
that  the  United  States  has  frequently  submitted  to  such  commissions 
or  tribunals  upon  the  request  of  foreign  nations,  particularly  of  Great 
Britain,  international  questions  decided  by  its  Supreme  Court  to  which 
objection.is  taken  by  foreign  nations,  and  that  the  awards  of  such  com- 
missions and  tribunals,  inconsistent  with  the  decision  of  the  Supreme 
Court,  have  been  accepted  and  complied  with  by  the  United  States. 
The  proposed  court,  it  would  seem,  is  therefore  not  to  be  considered  as 
a  court  in  the  national  sense,  or,  at  any  rate,  that  it  is  not  a  court  in  the 
sense  of  the  Constitution  of  the  United  States.  A  single  example  will 
make  this  clear.  The  case  of  the  Circassian  (2  Wallace,  135)  decided  by 
the  Supreme  Court  of  the  United  States  in  1864,  to  the  effect  that  a 
blockade  is  not  raised  by  land  occupation  of  the  port  was  strenuously 
objected  to  by  Great  Britain,  with  the  result  that  the  question  was  sub- 
mitted to  the  Anglo-American  Mixed  Claims  Conunission  of  1872. 
The  Commission,  after  considering  the  judgment  of  the  court,  decided  in 
favor  of  the  claimants,^  and  the  United  States  paid  the  award.  ^  For 
practical  piuposes,  this  was  an  appeal  from  and  a  reversal  of  a  judgment 
of  the  Supreme  Court  by  a  mixed  commission,  although,  technically 
speaking,  it  may  be  said  that  only  the  question  involved  in  the  decision 
was  submitted,  not  the  decision  itself,  and  that  the  judgment  was  not 
technically  reversed, — a  view  apparently  followed  by  the  Supreme  Court, 
in  the  case  of  the  Adula  (176  U.  S.,  361)  arising  out  of  the  recent  Spanish- 
American  War. 

*  4  Moore's  Arbitrations,  pp.  3911-3923. 

*  Foreign  Relations  of  the  United  States,  1874,  pp.  570^72;  ibid.,  1875,  Pt.  I, 
p.  655. 
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But  be  this  as  it  may,  the  United  States  was  unwilling  to  bind  itself 
to  submit  decisions  of  its  Supreme  Court  to  the  proposed  International 
Prize  Court  for  confirmation  or  reversal,  and  Mr.  Boot  took  advantage 
of  the  meeting  of  the  London  Naval  Conference  to  propose  an  amend- 
ment to  the  origmal  convention  to  obviate  this  difficulty  and  to  permit 
the  United  States  to  ratify  it  without  involving  the  prestige  of  the 
Supreme  Court  or  questioning  its  international,  as  well  as  its  national, 
supremacy  under  the  Constitution  of  the  United  States.  Pursuant  to 
express  instructions,  the  American  delegates  to  the  Naval  Conference, 
therefore,  proposed  that 

Any  signatory  of  the  Convention  for  the  establishment  of  an  Inter- 
national Court  of  Prize,  signed  at  The  Hague  on  October  18,  1907,  may 
provide  in  the  act  of  ratification  thereof,  that,  in  lieu  of  subjecting  the 
judgments  of  the  courts  of  such  signatory  Powers  to  review  upon  appeal 
by  the  International  Court  of  Prize,  any  prize  case  to  which  such  sig- 
natory is  a  party  shall  be  subject  to  examination  de  novo  upon  the  ques- 
tion of  the  captor's  liability  for  an  alleged  ill^al  capture,  and,  in  the 
event  that  the  International  Court  of  Prize  &ids  liability  upon  such 
examination  de  novo,  it  shall  determine  and  assess  the  damages  to  be 
paid  by  the  country  of  the  captor  to  the  injured  party  by  reason  of  the 
ill^al  capture.^ 

The  Conference,  however,  deemed  the  proposed  modification  beyond 
its  scope.  It  approved  the  alternative  procedure  proposed  by  the 
United  States,  but  remitted  the  question  to  the  signatories  of  the  con- 
vention, as  appears  from  the  following  voeu: 

The  delegates  of  the  Powers  represented  at  the  naval  conference 
which  have  signed  or  expressed  the  intention  of  signing  the  convention 
of  The  Hague  of  the  18th  October,  1907,  for  the  establishment  of  an 
international  prize  court,  having  r^ard  to  the  difficulties  of  a  constitu- 
tional nature  which,  in  some  states,  stand  in  the  way  of  the  ratification 
of  that  convention  in  its  present  form,  agree  to  call  the  attention  of  their 
respective  governments  to  the  advantage  of  concluding  an  arrangement 
under  which  such  states  would  have  the  power,  at  the  time  of  depositing 
their  ratifications,  to  add  thereto  a  reservation  to  the  effect  that  resort 
to  the  international  prize  court  in  respect  of  decisions  of  their  national 
tribunals  shall  take  the  form  of  a  direct  claim  for  compensation,  pro- 
vided always  that  the  effect  of  this  reservation  shall  not  be  such  as  to 
impair  the  rights  secured  under  the  said  convention  either  to  individuals 

*  Treaties,  Conventions,  etc.,  between  the  United  States  of  America  and  other 
Powers,  Vol.  Ill,  compiled  by  Garfield  Charles,  p.  331. 
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or  to  their  governments,  and  that  the  terms  of  the  reservation  shall  form 
the  subject  of  a  subsequent  understanding  between  the  Powers  signatory 
of  that  convention.* 

Accordingly  Mr.  Knox,  then  Secretary  of  State,  addressed  a  circular 
identic  note,  dated  October  18, 1909,^  to  the  signatory  Powers,  urging  the 
modification  of  the  convention,  in  the  sense  of  Mr.  Root's  proposal, 
•and  as  the  result  of  negotiations  an  agreement,  called  the  Additional 
Protocol,  was  signed  at  The  Hague  on  September  19, 1910,  the  material 
l)ortion  of  which  is  as  follows: 

The  Powers  signatory  or  adhering  to  The  Hague  Convention  of 
October  18,  1907,  relative  to  the  establishment  of  an  international  court 
of  prize,  which  are  prevented  by  difficulties  of  a  constitutional  nature 
from  accepting  the  said  convention  in  its  present  form,  have  the  right 
to  declare  in  the  instrument  of  ratification  or  adherence  that  in  prize 
cases,  whereof  their  national  courts  have  jurisdiction,  recourse  to  the 
international  court  of  prize  can  only  be  exercised  agamst  them  in  the 
form  of  an  action  in  damages  for  the  injury  caused  by  the  capture 
(Art.  1). 

In  the  case  of  recourse  to  the  international  court  of  prize,  in  the  form 
of  an  action  for  damages,  Article  8  of  the  convention  is  not  applicable; 
it  is  not  for  the  court  to  pass  upon  the  validity  or  the  nullity  of  the  cap- 
ture, nor  to  reserve  or  affirm  the  decision  of  the  national  tribunals. 

If  the  capture  is  considered  illegal,  the  court  determines  the  amount 
of  damages  to  be  allowed,  if  any,  to  the  claimants  (Art.  2).' 

The  Additional  Protocol,  signed  by  thirteen  Powers,  has  since  been 
approved  by  every  signatory  or  adherent,  and  the  original  convention 
and  the  Additional  Protocol,  which  by  Article  9  thereof  is  made  an  in- 
tegral part  of  the  convention,  to  be  ratified  at  one  and  the  same  time  with 
it,  were  advised  and  consented  to  by  the  Senate  of  the  United  States  on 
February  15,  1911.  It  should  be  said  in  this  connection  that  the  Dec- 
laration of  London  was  likewise  advised  and  consented  to  by  the  Senate 
on  April  24,  1912,  so  that  the  United  States  stands  ready  to  deposit  the 
ratifications  of  the  Prize  Court  Ck>nvention  and  of  the  Declaration  of 
London,  and  thus  to  co-operate  in  the  establishment  of  the  proposed 
International  Prize  CJourt,  when  the  other  Powers  shall  be  in  a  position 
to  take  such  action. 

*  Treaties,  Conventions,  etc.,  Vol.  Ill,  p.  325. 
'  Supplement  to  this  Jouhnal,  Vol.  4,  p.  102. 

*  Treaties,  Conventions,  etc.,  Vol.  Ill,  p.  263. 
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Let  US  now  consider  the  British  objection  to  the  original  oonvoitian. 
It  has  been  stated  that  objections  on  the  part  of  Great  Britain  to  Article  7 
of  the  Prize  Court  Convention  delayed  its  ratification  and  caused  this 
Power  to  call  a  conference  of  leading  maritime  nations  to  overcome 
British  objections.  As  Article  7  was  the  storm  center,  although  it  wa& 
not  the  only  objection  to  the  convention,  its  material  portion  is  quoted: 

If  a  question  of  law  to  be  decided  is  covered  by  a  treaty  in  force  be* 
tween  the  belligerent  captor  and  a  power  which  is  itself  or  whose  subject 
or  citizen  is  a  party  to  the  proceedings,  the  court  is  governed  by  the 
provisions  of  the  said  treaty. 

In  the  absence  of  such  provisions,  the  court  shall  apply  the  rules  of 
international  law.  If  no  generally  recognized  rule  exists,  the  court  ^hall 
give  judgment  in  accordimce  with  the  general  principles  of  justice  and 
equity. 

The  text  of  this  article,  which  has  been  bitterly  criticized — ^indeed^ 
one  might  say,  held  up  to  public  execration  by  its  opponents  in  Great 
Britain,  was  proposed  by  the  British  delegation  and  is  contained  in 
Article  6  of  the  British  project  of  the  Prize  Court  laid  before  the  Second 
Hague  Conference,  and  ultimately  adopted  as  Article  7  of  the  conven- 
tion, after  much  discussion  and  with  trifling  changes  of  phraseology. 
The  article  in  its  original  form  reads  as  follows: 

If  the  question  of  law  to  be  decided  has  already  been  settled  by  a 
convention,  of  which  the  parties  in  controversy  are  signatories,  the  de- 
cision of  the  court  shall  be  in  conformity  with  the  stipulations  of  the 
convention. 

In  the  absence  of  a  convention,  if  all  civilized  nations  are  found  to  be 
in  accord  upon  a  point  of  law,  the  court  shall  likewise  deliver  its  judg- 
ment in  confonnity  with  this  general  opinion. 

When  these  conditions  do  not  exist,  the  court  shall  render  judgment 
by  applying  the  principles  of  international  law.® 

*  Si  la  question  juridique  k  decider  a  d^jlL  ^t^  r^gl^e  par  une  convention  dont  les 
Puissances  en  litige  sont  signataires,  la  decision  de  la  cour  sera  conforme  aux  stipula- 
tions de  la  convention. 

A  d^faut  d'une  convention,  si  toutes  les  nations  civilis6es  se  trouvent  6tre  d'accord 
sur  un  point  juridique,  la  cour  devra  ^galement  rendre  un  arrSt  conforme  k  cette 
opinion  g^n^rale. 

Oil  ces  conditions  n'existent  pas  la  cour  rendra  sa  decision  en  appliquant  les  prin* 
cipes  du  droit  intemationaL  Actes  et  Documents,  2eme  Conference  de  la  Paix, 
Vol.  2,  pp.  1076-7. 
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It  is  the  custom  of  international  conferences  to  appoint  a  reporter, 
i¥ho6e  duty  it  is  to  prepare  a  report  on  the  convention  and  its  various 
provifidons,  which  report  is  read  by  the  members,  subjected  to  criticism, 
iuid  often  modified  to  meet  their  objections.  It  is  thus  an  official  doc- 
ument and,  whether  it  be  regarded  as  adopted  or  not  with  the  convention 
which  it  explains  and  interprets,  it  is  nevertheless  looked  upon  as  pos- 
sessing a  peculiar,  if  not  an  official,  authority.  The  report  on  the  Prize 
Court  C!onvention,  written  for  the  C!onference  by  the  distinguished 
French  publicist,  Louis  Renault,  is  justly  regarded  as  a  masterpiece, 
and  he  thus  conunents  upon  Article  7:  ^ 

What  rules  of  law  will  the  new  Prize  Court  apply? 

This  is  a  question  of  the  greatest  importance,  the  delicacy  and  gravity 
of  which  can  not  be  overlooked.  It  has  often  claimed  the  attention  of 
those  who  have  thought  of  the  establishment  of  an  international  juris- 
diction on  the  subject  we  are  considering. 

If  the  laws  of  maritime  warfare  were  codified,  it  would  be  easy  to  say 
that  the  International  Prize  Court,  the  same  as  the  national  courts, 
should  apply  international  law.  It  would  be  a  regular  function  of  the  in- 
ternational court  to  revise  the  decisions  of  the  national  courts  which  had 
wrongly  applied  or  interpreted  the  international  law.  The  international 
courts  and  the  national  courts  would  decide  in  accordance  with  the  same 
rules,  which  it  would  be  supposed  ought  merely  to  be  interpreted  more 
authoritatively  and  impartially  by  the  former  courts  than  by  the  latter. 
But  this  is  far  from  being  the  case.  On  many  points,  and  some  of  them 
very  important  ones,  the  laws  on  maritime  warfare  are  still  uncertain, 
and  each  nation  formulates  them  according  to  its  ideas  and  interests. 
In  spite  of  the  efforts  made  at  the  present  Conference  to  diminish  these 
imcertainties,  one  can  not  help  realizing  that  many  will  continue  to 
exist.    A  serious  difficulty  at  once  arises  here. 

It  goes  without  saying  that  where  there  are  rules  established  by  treaty, 
whether  they  are  general  or  are  at  least  conunon  to  the  nations  con- 
cerned in  the  capture  (the  captor  nation  and  the  nation  to  which  the 
vessel  or  cargo  seized  belongs),  the  International  Court  will  have  to 
conform  to  these  rules.  Even  in  the  absence  of  a  formal  treaty,  there 
may  be  a  recognized  customary  rule  which  passes  as  a  tacit  expression  of 
the  will  of  the  nations.  But  what  will  happen  if  the  positive  law,  written 
or  customary,  is  silent?  There  appears  to  be  no  doubt  that  the  solution 
dictated  by  the  strict  principles  of  legal  reasoning  should  prevail. 
Wherever  the  positive  law  has  not  expressed  itself,  each  belligerent  has  a 

^  The  full  text  of  the  report  is  printed  in  the  Supplement  to  this  number  of  the 
Journal,  pp.  88-144. 
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right  to  make  his  own  regulations,  and  it  can  not  be  said  that  they  are 
contrary  to  a  law  which  does  not  exist.  In  this  case,  how  could  the 
decision  of  a  national  prize  court  be  revised  when  it  has  merely  applied 
in  a  regular  manner  the  law  of  its  country,  which  law  is  not  contrary  to 
any  principle  of  international  law?  The  conclusions  would  therefore  be 
that  in  ddfault  of  an  international  rule  firmly  established,  the  Inter- 
national Court  shall  apply  the  law  of  the  captor. 

Of  course  it  will  be  easy  to  offer  the  objection  that  in  this  manner 
there  would  be  a  very  changeable  law,  often  very  arbitrary  and  even 
conflicting,  certain  belligerents  abusing  the  latitude  left  them  by  the 
positive  law.  This  would  be  a  reason  for  hastening  the  codification  of 
the  latter  in  order  to  remove  the  deficiencies  and  the  uncertainties  which 
are  complained  of  and  which  bring  about  the  difficult  situation  which 
has  just  been  pointed  out. 

However,  after  mature  reflection,  we  believe  that  we  ought  to  propose 
to  you  a  solution,  bold  to  be  sure,  but  calculated  considerably  to  improve 
the  practice  of  international  law.  '*  If  generally  recognized  rules  do  not 
exist,  the  court  shall  decide  according  to  the  general  principles  of  justice 
and  equity.**  It  is  thus  called  upon  to  create  the  law  and  to  take  into 
account  other  principles  than  those  to  which  the  national  prize  court 
was  required  to  conform,  whose  decision  is  assailed  by  the  International 
Court.  We  are  confident  that  the  judges  chosen  by  the  Powers  will  be 
equal  to  the  task  which  is  thus  imposed  upon  them,  and  that  they  will 
perform  it  with  moderation  and  firmness.  They  will  interpret  the  rules, 
of  practice  in  accordance  with  justice  without  overthrowing  them.  A 
fear  of  their  just  decisions  may  mean  the  exercise  of  more  wi»iom  by  the 
belligerents  and  the  national  judges,  may  lead  them  to  make  a  more 
serious  and  conscientious  investigation,  and  prevent  the  adoption  of 
regulations  and  the  rendering  of  decisions  which  are  too  arbitrary.  The 
judges  of  the  International  Court  will  not  be  obliged  to  render  two  de- 
cisions contrary  to  each  other  by  applying  successively  to  two  neutral 
vessels  seized  under  the  same  conditions  different  regulations  established 
by  the  two  belligerents.  To  sum  up,  the  situation  created  for  the  new 
Prize  Court  will  greatly  resemble  the  condition  which  long  existed  in  the 
courts  of  countries  where  the  laws,  chiefly  customary,  were  still  rudimen- 
tary. These  courts  made  law  at  the  same  time  that  they  applied  it,  and 
the  decisions  constituted  precedents,  which  become  an  important  source 
of  the  law.  The  most  essential  thing  is  to  have  judges  who  inspire 
perfect  confidence.  If,  in  order  to  have  a  complete  set  of  intematicmat 
laws,  we  were  te  wait  until  we  had  judges  te  apply  it,  the  event  would  be- 
a  prospective  one  which  even  the  youngest  of  us  could  hardly  expect  ta 
see.  A  scientific  society,  such  as  the  Institute  of  International  Law,  wa& 
able,  by  devoting  twelve  years  te  the  work,  te  prepare  a  set  of  inter- 
national regulations  on  maritime  prizes  in  which  the  organization  and 
the  procedure  of  the  International  Court  have  only  a  very  limited  scope. 
The  Community  of  civilized  nations  is  more  difficult  to  set  on  foot  tbui. 
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an  association  of  jurisconsults;  it  must  be  subject  to  other  considerations 
or  even  other  prejudices,  the  reconcilement  of  which  is  not  so  easy  as 
that  of  legal  opinions.  Let  us  therefore  agree  that  a  court  composed  of 
eminent  judges  shall  be  entrusted  with  the  task  of  supplying  the  defi- 
ciencies of  positive  law  until  the  codification  of  international  law  reg- 
ularly undertaken  by  the  governments  shall  simplify  their  task.^ 

Let  us  now  examine  the  two  paragraphs  of  Article  7,  previously  quoted, 
as  officially  explained  and  interpreted  by  Professor  Renault.  There 
can  be  no  doubt,  and  there  should  be  no  difference  of  opinion,  that  when 
the  parties  in  controversy  have  settled  in  advance  of  the  capture  the  law 
by  which  its  legality  is  to  be  tested,  by  formal  convention  or  other  inter- 
national agreement,  the  prpposed  court  should  apply  the  conventional 
law,  because  it  was  recognized  or  created  by  the  parties  for  this  express 
purpose.  It  is  equally  clear  that  in  the  absence  of  an  express  convention 
or  agreement  between  the  parties,  the  court  should  apply  the  rules  of 
international  law,  whether  these  rules  be  found  in  international  agree- 
ments to  which  the  nations  at  large  are  parties,  or  whether  they  are  only 
recognized  in  and  evidenced  by  the  practice  of  nations.  But  it  often 
happens — and  this  case  is  covered  by  Article  7 — that  no  generally 
recognized  rule  exists  or,  what  amounts  practically  to  the  same  thing, 
that  the  interpretation  by  one  nation  of  an  existing  rule  or  of  a  rule  which 
is  claimed  to  exist  differs  from  the  interpretation  of  another  nation.  A 
friendly  critic  of  this  article,  the  late  Professor  Westlake,  enmnerated 
certain  of  these  differences  in  the  following  passage: 

Is  the  notice  of  blockade,  to  which  a  ship  desiring  to  enter  a  blockaded 
port  is  entitled,  to  be  measured  by  the  British  or  French  rules?  Is 
conditional  contraband  to  be  allowed?  Does  the  declaration  of  the  com- 
mander of  a  neutral  convoy  exclude  the  right  of  search?  These  and 
many  others  are  questions  on  which  it  cannot  be  said  that  any  rules  are 
generally  recognized.^^ 

Mr.  Westlake  pertinently  asks  if  they  are  to  be  left  to  the  Inter- 
national Prize  CJourt,  ''to  deal  with  as  if  they  had  never  been  raised 
before  they  came  before  it,  as  writers  belongmg  to  the  school  of  the  Law 
of  Nature  and  Nations  would  have  done?   Or  is  it  meant  that  a  wholly 

^  Actes  et  documents,  Vol.  I,  p.  190. 

"  Westlake,  International  Law,  Part  2,  pp.  293-294. 
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different  class  of  considerations  may  be  taken  into  account?"  ^' 
opinion  was  that  the  national  judgment  is  that  ''justice  and  equity  will 
forbid  its  reversing  when  it  was  founded  on  a  view  of  international  rights 
seriously  entertained  by  the  state  in  question,  and  not  ousted  by  stip- 
ulation or  general  recognition  to  the  contrary/'  ^'  That  is  to  say,  in  the 
absence  of  a  conventional  or  customary  rule  of  international  law,  the 
national  decision  should  not  be  reversed  by  the  proposed  court  on  appeal, 
because  the  national  court  was  clearly  within  its  province  in  deciding  a 
question  according  to  its  sense  of  justice  and  equity.  He  recognized  that 
such  action  would  lessen  the  jurisdiction  of  the  proposed  court,  but  he 
was  of  the  opinion  that  ".an  international  prize  court  would  still  have 
great  functions  to  perform  and  would,  in  our  judgment,  be  a  valuable 
improvement  on  the  present  qrstem."  ^^  But  such  a  limitation  upon  the 
jurisdiction  of  the  court  is  in  the  teeth  of  Article  7  and  irreconcilable  with 
the  views  of  the  Conference  as  above  expressed  by  Mr.  Renault  when 
he  said  that  the  court  was  to  make  the  law  which  it  professed  to  inter- 
pret and  the  judges  were  to  be  invested  with  the  functions  of  an  inter- 
national legislature. 

Great  Britain,  whose  delegates  to  the  Conference  had  proposed  the 
solution  in  question,  refused,  under  the  pressure  of  public  opinion,  to 
ratify  their  action,  although  it  is  to  be  presumed  that  the  delegates 
acted  at  the  time  under  instructions  from  or  with  the  full  concurrence 
of  their  government;  for  by  ratifying  it  would  have  entrusted  the  rights 
and  duties  of  Great  Britain  both  as  a  neutral  and  as  a  belligerent  to  a 
court  composed  of  fifteen  judges,  only  two  of  whom  were  appointees  of 
Great  Britain  and  the  United  States  and  who  accepted  Anglo-American 
practice  on  these  points.  That  nations  in  controversy  could  determine 
the  law  to  be  applied  by  a  permanent  or  temporary  tribunal,  when  the 
law  was  held  to  be  non-existent  or  its  interpretation  doubtful  or  diver- 
gent, was  evident  by  the  Treaty  of  Washington  of  May  8,  1871,  which 
adopted  and  prescribed  the  so-called  three  rules  of  Washington  for  the 
decision  of  the  controversies  arising  out  of  the  Alabama  claims. 

"  Westlake,  International  Law,  Part,  2,  p.  294. 
"  /Wd.,  p.  294. 
"  /Wd.,  p.  296. 
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THE  INTERNATIONAL  NAVAL  CONFERENCE 

The  British  Government,  therefore,  decided  to  call  a  Conference  of 
leading  maritime  nations  to  agree  upon  rules  to  determine  the  law 
"where  no  generally  recognized  rule  exists/'  in  order  to  withdraw  from 
the  court  the  right  conferred  upon  it  by  Article  7  of  the  ccmvention  to 
"give  judgment  in  accordance  with  the  general  principles  of  justice  and 
equity."  On  February  27,  1908,  Sir  Edward  Grey,  His  Majesty's 
Principal  Secretary  of  State  for  Foreign  Affairs,  invited  Germany,  the 
United  States,  Austria-Hungary,  Spain,  France,  Italy,  Japan,  Russia, 
and  subsequently,  by  general  agreement,  Holland,  to  hold  a  conference 
in  London,  in  order  to  reach  ''an  agreement  as  to  what  are  the  generally 
recognised  principles  of  international  law,  within  the  meaning  of  par- 
agraph 2  of  Article  7  of  the  convention,  as  to  those  matters  wherein  the 
practice  of  nations  has  varied,  and  of  then  formulating  the  rules  which, 
in  the  absence  of  special  treaty  provisions  applicable  to  a  particular  case, 
the  court  should  observe  in.  dealing  with  appeals  brought  before  it  for 
decision." 

CJontinuing,  the  invitation  read: 

The  questions  upon  which  His  Majesty's  Govemm^it  ooiudder  it  to 
be  of  the  greatest  importance  that  an  understanding  should  be  reached 
are  those  as  to  which  divergent  rules  and  principles  have  been  enforced 
in  the  prize  courts  of  different  nations.  It  is  therefore  suggested  that 
the  following  questions  should  constitute  the  programme  oithe  confer- 
ence: 

(a)  Contraband,  including  the  circumstances  under  which  particular 
articles  can  be  considered  as  contraband;  the  penalties  for  their  carriage; 
the  immunity  of  a  ship  from  search  when  under  convoy;  and  the  rules 
with  regard  to  compensation  where  vessels  have  been  seized  but  have 
been  found  in  fact  only  to  be  carrying  innocent  cargo; 

(b)  Blockade,  including  the  questions  as  to  the  locality  where  seizure 
can  be  effected,  and  the  notice  that  is  necessary  before  a  ship  can  be 
seized; 

(c)  The  doctrine  of  continuous  voyage  in  respect  both  of  contraband 
and  of  blockade; 

(d)  The  legality  of  the  destruction  of  neutral  vessels  prior  to  their 
condemnation  by  a  prize  court; 

(e)  The  rules  as  to  neutral  ships  or  persons  rendering  ''unneutral 
service"  ("assistance  hostile"); 

(f)  The  legality  of  the  conversion  of  a  merchant-vessel  into  a  war-ship 
on  the  high  seas; 
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(g)  The  ndes  as  to  the  transfer  of  merchant-vesBels  from  a  bdligerent 
to  a  neutnd  flag  during  or  in  contemplati(m  of  hostilities; 

(h)  The  question  whether  the  nationality  or  the  domicile  of  the  owner 
should  be  adopted  as  the  dominant  factor  in  deciding  whether  property 
is  enemy  property. 

His  Majesty's  Government  are  deeply  sensible  of  the  great  advantage 
which  would  arise  from  the  establishment  of  an  International  Prize 
Courty  but  in  view  of  the  serious  divergences  which  the  discussion  at 
The  Hague  brought  to  light  as  to  many  of  the  above  topics  after  an 
agreanent  had  practically  been  reached  (m  the  proposals  for  the  creation 
of  such  a  court,  it  would  be  difficult,  if  not  impossible,  for  His  Majesty's 
Government  to  carry  the  legislati(m  necessary  to  give  effect  to  the  con- 
venti(m  unless  they  could  assure  both  Houses  of  t^e  British  Parliament 
that  some  more  d^nite  understanding  had  been  reached  as  to  the  rules 
by  which  the  new  tribunal  should  be  governed. 

If  the  programme  outlined  above  is  concurred  in  by  the  gov^imient 
to  which  you  are  accredited,  it  would  be  convenient  if,  on  aome  subse- 
quent date,  as  for  instance  the  1st  August,  the  governments  were  to 
interchange  memoranda  setting  out  concisely  what  they  r^ard  as  the 
correct  rules  of  international  law  on  each  of  the  above  points,  together 
with  the  authorities  on  which  that  view  is  based.  This  course  would 
greatly  facilitate  the  work  of  the  conference,  and  materially  shorten 
its  labours.^* 

The  nations  invited  accepted  the  invitation,  exchanged  the  desired 
memoranda,  and  their  representatives  met  at  London  December  4, 1908, 
and  remained  in  session  until  February  26,  1909,  when  the  Conference 
adjourned,  leaving  behind  it  as  a  perpetual  memorial  of  its  labors  the 
Declaration  of  London.  The  Conference  wisely  limited  its  labors  to 
the  topics  announced  in  the  call,  and  on  six  of  the  eight  subjects  reached 
acceptable  conclusions.  Two  matters — convoy  and  the  right  of  visit 
and  search — ^were  not  specifically  mentioned  in  the  program,  but  were 
so  incidental  to  its  subject-matter  that  they  properly  find  a  place  in  the 
Declaration. 

BLOCKADE 

In  discussing  blockade,  the  Conference  excluded  the  so-called  pacific 
blockade,  a  recent  comer  in  international  law,  but  destined,  it  would 
seem,  to  stay.  The  blockade  of  actual  war  alone  was  considered.  The 
right  of  blockade,  as  laid  down  in  the  leading  case  of  the  Frandska: — 

li  British  parliamentary  paper,  Miscellaneous,  No.  5  (1909),  p.  xiz. 
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is  founded  not  on  any  general  unlimited  right  to  cripple  the  enemy's 
commerce  with  neutrals  by  all  means  effectual  for  that  purpose,  for  it 
is  admitted  on  all  hands  thskt  a  neutral  has  a  right  to  carry  on  with  each 
of  the  belligerents  during  war  all  the  trade  that  was  open  to  him  in 
times  of  peace,  subject  to  the  exceptions  of  trade  in  contraband  goods 
and  trade  with  blockaded  ports.  Both  these  exceptions  seem  founded 
on  the  same  reason,  viz.,  that  a  neutral  has  no  right  to  interfere  with  the 
military  operations  of  a  belligerent,  either  by  supplying  his  enemy  with 
materials  of  war,  or  by  holding  intercourse  with  a  place  which  he  has  be- 
sieged or  blockaded.  ^^ 

But  it  must  not  be  forgotten  that  blockade  is  an  extreme  right  and 
allowed  merely  for  a  definite  military  purpose,  namely,  to  reduce  the 
enemy  by  cutting  him  off  from  the  outer  world.  Therefore,  blockade 
should  be  limited  to  its  purpose  and  should  not  be  extended  beyond  the 
sphere  of  military  operations,  and  should,  so  far  as  possible,  not  interfere 
with  the  legitimate  right  of  neutral  trade  and  commerce.  There  is 
perhaps  no  better  statement  of  the  belligerent's  rights  and  their  neces- 
sary restriction  in  the  interest  of  neutrals  than  the  following  apt  state- 
ment of  Mr.  Cass,  when  Secretary  of  State: 

The  blockade  of  an  enemy's  coast,  in  order  to  prevent  all  intercourse 
with  neutrals,  even  for  the  most  peaceful  purpose,  is  a  claim  which  gains 
no  additional  strength  by  an  investigation  into  the  foundation  on  which 
it  rests;  and  the  evils  which  have  accompanied  its  exercise  call  for  an 
efficient  remedy.  The  investment  of  a  place  by  sea  and  land  with  a 
view  to  its  reduction,  preventing  it  from  receiving  supplies  of  men  and 
material  necessary  for  its  defense,  is  a  legitimate  mode  of  prosecuting 
hostilities,  which  cannot  be  reasonably  objected  to  so  long  as  war  is 
recognized  as  an  arbiter  of  national  disputes.  But  the  blockade  of  a 
coast,  or  of  commercial  positions  along  it,  without  any  r^ard  to  ulterior 
military  operations,  and  with  the  real  design  of  carrying  on  a  war  against 
trade,  and  from  its  very  nature  against  the  trade  of  peaceable  and 
friendly  powers,  instead  of  a  war  against  armed  men,  is  a  proceeding 
which  it  is  difficult  to  reconcile  with  reason  or  with  the  opinions  of 
modem  times.  To  watch  every  creek  and  river  and  harbor  upon  an 
ocean  frontier  in  order  to  seize  and  confiscate  every  vessel  with  its  cargo 
attemptmg  to  enter  or  go  out,  without  any  direct  effect  upon  the  true 
objects  of  war,  is  a  mode  of  conducting  hostilities  which  would  find  few 
advocates,  if  now  first  presented  for  consideration.^^ 

»•  10  Moore's  Privy  Council,  37,  60  (1855). 

1'  Wharton,  International  Law  Digest,  Vol.  3,  section  361« 
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A  port  may  be  besieged  by  land  or  blockaded  by  water,  or  may  be 
invested  by  land  and  water  at  one  and  the  same  time.  A  very  careful 
and  authoritative  writer,  Major  General  Halleck,  has  summed  up  Anglo- 
American  practice  within  the  compass  of  a  paragraph: 

Blockades  are  divided,  by  English  and  American  publicists,  into  two 
kinds:  (1)  A  simple  or  de  fado  blockade,  and  (2)  a  public  or  govern- 
mental  blockade.  This  is  by  no  means  a  mere  nominal  distinction,  but 
one  that  leads  to  practical  consequences  of  much  importance.  In  cases 
of  capture,  the  rules  of  evidence  which  are  applicable  to  one  kind  of 
blockade,  are  entirely  inapplicable  to  the  other;  and  what  a  neutral 
vessel  might  lawfully  do  in  case  of  a  simple  blockade,  would  be  suj£cient 
cause  for  condemnation  in  case  of  a  governmental  blockade.  A  simple 
or  de  fado  blockade  is  constituted  merely  by  the  fact  of  an  investment, 
and  without  any  necessity  of  a  public  notification.  As  it  arises  solely 
from  facts,  it  ceases  when  they  terminate;  its  existence  must,  therefore, 
in  all  cases  be  established  by  clear  and  decisive  evidence.  The  burthen 
of  proof  is  thrown  upon  the  captors,  and  they  are  bound  to  show  that 
there  was  an  actual  blockade  at  the  time  of  the  capture.  If  the  block- 
ading ships  were  absent  from  their  stations  at  the  time  the  alleged  breach 
occurred,  the  captors  must  prove  that  it  was  accidental,  and  not  such 
an  absence  as  would  dissolve  the  blockade.  A  public^  or  governmental 
blockade,  is  one  where  the  investment  is  not  only  actually  established, 
but  where  also  a  public  notification  of  the  fact  is  made  to  neutral  Powers 
by  the  government,  or  officers  of  state,  declaring  the  blockade.  Such 
notice  to  a  neutral  state  is  presumed  to  extend  to  all  its  subjects;  and  a 
blockade  established  by  public  edict  is  presumed  to  continue  till  a 
public  notification  of  its  expiration.  Hence  the  burthen  of  proof  is 
changed,  and  the  captured  party  is  now  bound  to  repel  the  l^al  pre- 
sumptions against  him  by  unequivocal  evidence.  It  would,  probably, 
not  be  sufficient  for  the  neutral  claimant  to  prove  that  the  blockading 
squadron  was  absent,  and  there  was  no  actual  investment  at  the  time 
the  alleged  breach  took  place;  he  must  also  prove  that  it  was  not  an 
accidental  and  temporary  absence,  occasioned  by  storms,  but  that  it 
arose  from  causes  which,  by  their  necessary  and  legal  operation,  raised 
the  blockade.^ 

As  municipal  law  does  not  forbid  neutral  trade  with  a  blockaded  port, 
although  the  law  of  nations  undoubtedly  does  subject  neutral  property 
in  such  a  case  to  capture  and  confiscation,^'  it  is  of  great  importance  to 

"  Moore,  Digest  of  International  Law,  VoL  VII,  p.  783,  quoting  Halleck,  Int. 
Law  (3d  ed.  by  Baker),  Vol.  II,  p.  186. 

^*  "It  appears  that  principle,  authority,  and  usage  unite  in  calling  on  me  to  reject 
the  new  doctrine  that,  to  carry  on  trade  with  a  blockaded  port,  is  or  ought  to  be  a 
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the  neutral  to  know  the  precise  moment  when  a  venture  lawful  by 
mimicipal  law  becomes  illegal  by  international  law.  The  blockade  must 
be  legally  binding,  because  it  is  by  virtue  of  the  blockade  that  neutral 
property  becomes  liable  to  seizure;  and  it  is  equally  obvious  that  the 
neutral  must  be  taxed  with  knowledge  of  the  blockade,  otherwise  we 
have  an  offense  m  mtemational  law  without  a  criminal  intent,  and  finally 
there  must  be  some  act  done  in  furtherance  of  the  intent  formed  or 
existing  to  violate  the  blockade. 

In  the  language  of  a  great  authority.  Lord  Stowell,  whose  decisions 
form  the  Golden  Book  of  prize  law,  ''on  the  question  of  blockade  three 
things  must  be  proved:  (1),  the  existence  of  an  actual  blockade;  (2),  the 
knowledge  of  the  party;  and  (3),  some  act  of  violation,  either  by  going 
in,  or  by  coming  out  with  a  cargo  laden  after  the  commencement  of 
blockade."  ^  If  we  add  an  ''attempt"  to  violate  the  blockade,  the 
definition  is  as  complete  and  accurate  as  possible  within  a  few  lines. 

The  blockade  must  be  actual  as  distinct  from  fictitious,  maintained 
by  a  force  in  position,  not  by  an  inhibition  on  paper,  so  that  the  entry  is 
blocked  and  the  attempt  to  enter  dangerous.  To  quote  another  dis- 
tinguished authority.  Sir  William  Grant, 

The  intention  to  shut  up  the  port  should  not  only  be  generally  made 
known  to  the  vessels  navigating  the  seas  in  the  vicinity,  but  it  was  the 
duty  of  the  blockaders  to  maintain  such  a  force  as  would  be  of  itself 
sufficient  to  enforce  the  blockade.  This  could  only  be  effected  by  keep- 
ing a  number  of  vessels  on  the  different  stations,  so  commimicating  with 
each  other  as  to  be  able  to  intercept  all  vessels  attempting  to  enter  the 
ports  of  the  island.^^ 

A  later  admiralty  judge  has  thus  expressed  himself: 

The  maintenance  of  a  blockade  must  always  be  a  question  of  d^ree, — 
of  the  d^ree  of  danger  attending  the  ships  going  into  or  leaving  a  block- 
aded port.  Nothing  is  further  from  my  mtention,  nor,  indeed,  more 
opposed  to  my  notions  of  the  Law  of  Nations,  than  any  relaxation  of 
the  rule  that  a  blockade  must  be  efficiently  maintained;  but  it  is  per- 
fectly obvious  that  no  force  could  bar  the  entrance  to  absolute  cer- 
tainty; that  vessels  may  get  in  and  get  out  during  the  night,  or  fogs,  or 

municipal  offense  by  the  law  of  nations." — ^Per  Dr.  Luahington  in  The  HeUn^  IBd^^ 
L.  R.  1  Ad.  A  Ecc.  1. 

»  The  Betsey,  1  C.  Robinson  (1798). 

«  The  Nancy,  1  Acton,  57  (1799). 
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violent  winds,  or  occasional  absence;  that  it  is  most  difficult  to  judge 
from  numbers  alone.  Hence,  I  believe  that  in  every  case  the  inquiry  has 
been  whether  the  force  was  competent  and  present,  and  if  so,  the  per- 
formance of  the  duty  was  presumed;  and  I  think  I  may  safely  assert, 
that  in  no  case  was  a  blockade  held  to  be  void  when  the  blockading  force 
was  on  the  spot  or  near  thereto,  on  the  ground  of  vessels  entering  into 
or  escapmg  from  the  port,  where  such  ingress  or  egress  did  not  take 
place  with  the  consent  of  the  blockading  squadron.^ 

The  language  of  the  courts  was  not  always  the  practice  of  the  admirals, 
and  the  undoubted  right  of  blockade  was  perhaps  more  honored  in  the 
breach  than  in  the  observance.  The  histoiy  of  blockade  is  largely  a 
chronicle  of  abuse.  It  was  easy  and  therefore  of  frequent  occurrence, 
to  announce  that  on  and  after  such  a  day  certain  ports  of  the  enemy,  or 
perhaps  the  whole  coast  was  closed  to  neutral  commerce,  and  that  any 
neutral  vessel  setting  sail  for  the  specified  region  would  be  lawful  prize. 
It  was,  however,  difficult  to  make  this  paper  blockade  good  and  effective 
in  fact.  The  Contmental  wars,  springing  out  of  the  French  Revolution, 
were  periods  of  disorganization  in  which  the  armed  hand  blotted  out 
even  the  semblance  of  right.  Paper  blockade  was  answered  by  paper 
blockade,  until  neutral  commerce  was  either  driven  from  the  seas,  or 
the  neutral,  harassed  beyond  endurance  by  decree  and  counter-decree, 
and  finding  embargoes  and  non-intercourse  powerless  to  redress  a  series 
of  wrongs  and  outrages,  aggravated  by  impressment  of  its  seamen, 
grasped  the  sword  in  self-defense  as  the  only  means  of  maintaining  its 
just  rights. 

The  fictitious  blockades  proclaimed  by  Great  Britam  and  made  the 
pretext  for  violating  the  commerce  of  neutral  nations  have  been  one  of 
the  greatest  abuses  ever  committed  on  the  high  seas.  During  the  Ute 
war  they  were  carried  to  an  extravagance  which  would  have  been  ridic- 
ulous, if  in  their  effects  they  had  not  inflicted  such  serious  and  extensive 
injuries  on  neutral  nations.  Ports  were  proclaimed  in  a  state  of  block- 
ade previous  to  the  arrival  of  any  force  at  them,  were  considered  m  that 
state  without  regard  to  mtermissions  in  the  presence  of  the  blockading 
force  and  the  proclamations  left  in  operation  after  its  final  departure; 
the  British  cruisers  during  the  whole  time  seizing  every  vessel  bound  to 
such  ports,  at  whatever  distance  from  them,  and  the  British  prize  courts 
pronouncing  condemnations  wherever  a  knowledge  of  the  proclamation 
at  the  time  of  sailing  could  be  presumed,  although  it  might  afterwards 

"  Per  Dr.  Lushington  in  The  FrancMa,  2  Spinks,  Ecclesiastical  and  Admiralty 
Reports  (1855),  113,  128. 
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be  known  that  no  real  blockade  existed.  The  whole  scene  was  a  perfect 
mockery  m  which  fact  was  sacrificed  to  form  and  right  to  power  and 
plunder.  The  United  States  were  among  the  greatest  sufferers;  and 
would  have  been  still  more  so,  if  redress  for  some  of  the  spoliations  pro- 
ceeding from  this  source  had  not  fallen  within  the  provisions  of  an  arti- 
cle in  the  Treaty  of  1794." 

The  abuse  of  the  system  led  the  Congress  of  Paris  in  1856  to  declare 
that  ''blockades  in  order  to  be  binding,  must  be  effective;  that  is  to  say, 
maintained  by  a  force  sufficient  really  to  prohibit  access  to  the  enemy's 
coast.''  But  the  Declaration  of  Paris,  in  proclaiming  effectiveness  as  a 
requirement  of  international  law,  left  untouched  and  unsolved  other  and 
necessary  parts  of  the  problem.  How  is  the  effective  blockade  to  be 
declared  to  the  neutral  nations  and  brought  to  the  actual  or  constructive 
notice  of  the  neutral  shipper?  Is  the  effective  blockade  violated  by  an 
attempt  in  the  teeth  of  the  blockading  squadron,  or  is  the  intent  to 
violate  the  blockade  formed  many  miles  distant  m  the  home  port  suffi- 
ciently manifested  to  permit  capture  upon  the  high  seas  before  an  actual 
attempt  has  been  made  to  break  the  blockade  and  enter  the  port?  Is 
the  ultimate  destination  of  the  cargo,  as  in  the  case  of  contraband, 
determinative,  so  that  transfer  of  cargo  at  a  neutral  port  is  without 
legal  effect,  provided  the  ultimate  intent  be  to  violate  the  blockade? 
Does  the  blockade  when  officially  announced  and  procUumed  continue 
until  it  is  officially  removed,  irrespective  of  the  fact  that  the  blockade 
has  in  fact  ceased  to  exist? 

These  and  other  important  questions  were  not  settled  by  the  Declara- 
tion of  Paris.  Their  settlement  was  thus  left  to  the  municipal  law  of  the 
various  states,  and  cases  arising  under  them  have  destroyed  commerce, 
annoyed  and  embarrassed  foreign  offices,  and  after  years  of  negotiation 
have  found  their  way  to  mixed  commissions  for  arbitration  and  settle- 
ment.** 

These  are  questions  worthy  of  a  conference  to  promote  peace  by  re- 
moving grounds  of  controversy.  The  Russian  program  for  the  Second 
Hague  CJonference  enumerated  blockade  among  the  subjects  for  con- 
sideration, and  the  Fourth  Ck)nmii8sion  undertook  the  settlement  of 

*•  Moore's  International  Law  Digest,  Vol.  VII,  p.  797. 

*^  For  the  practice  of  the  United  States,  see  Moore's  International  Law  Digest, 
Vol.  VII,  pp.  780-868. 
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the  question  without  reaching  agreement.  Indeed,  its  failure  was  more 
marked  and  pitiable  than  in  contraband.  The  underlying  reason  was, 
however,  the  same:  the  conflict  of  neutral  and  belligerent  interests. 
The  blockade  of  southern  ports  during  the  Civil  War,  tiie  sdsure  and 
confiscation  of  vessels  and  their  cargo  before  the  port  was  reached^  the 
extension  of  the  doctrine  of  continuous  voyage  to  blockade,  isolated  the 
South  and  made  its  collapse  on  the  field  of  battle  a  mere  question  of 
time.  It  is  true  that  American  theory  and  practice  caused  suffering  to 
neutral  nations,  and  either  swept  neutral  commerce  from  the  seas,  or 
subjected  it  to  visit  and  search,  but  the  success  of  military  operations 
involving,  it  may  be,  national  existence,  either  required  or  justified  it. 
Great  Britain  and  the  United  States,  for  Anglo-American  jurisprudence 
speaks  the  same  language,  were  unwilling  to  accept  the  theory  of  the 
Continent,  which  permits  a  neutral  to  approach  the  blockaded  port  and 
requires  the  belligerent  to  note  upon  the  papers  of  the  blockade  runner  a 
warning  not  to  attempt  the  offense,  and  adjourn  captiu^  until  the  vessel 
thus  warned  should  attempt  to  enter  the  port.  The  Anglo-American 
practice  is  severe;  but,  supposing  that  the  right  of  blockade  is  permitted 
and  recognized,  there  seems  no  reason  why  a  belligerent  should  permit, 
if  the  blockade  is  effective,  neutral  vessels  to  hover  in  the  presence  of 
a  blockaded  port,  awaiting  opportunity  to  steal  into  port  during  cover 
of  fog  and  stress  of  weather,  or  during  the  temporary  or  accidental 
absence  of  a  vessel  or  squadron. 

After  this  statement  of  Anglo-American  theory  and  practice  of  block- 
ade,  we  are  prepared  to  examine  the  provisions  of  the  Declaration  in 
order  to  see  how  far  it  codified  admitted  usage  and  solved  the  difficulties 
with  which  the  subject  has  heretofore  bristled.  Its  first  article  uses  the 
term  m  the  large  and  unrestricted  sense  of  the  word:  ''A  blockade  must 
not  extend  beyond  the  ports  and  coasts  belonging  to  or  occupied  by  the 
enemy,  but  within  these  limits  the  belligerent  is  free  to  exercise  the 
right  which  war  gives  him."  In  the  18th  Article  the  limitations  upon 
blockade  are  briefly  and  adequately  stated:  ''The  blockading  forces 
must  not  bar  access  to  neutral  ports  or  coasts."  The  second  article  is  a 
restatement  of  the  Declaration  of  Paris: 

In  accordance  with  the  Declaration  of  Paris  of  1856,  a  blockade,  in 
order  to  be  binding,  must  be  effective,  that  is  to  say,  it  must  be  main- 


THE  DECLARATION  OF  LONDON  OF  FEBBUART  26,  1909     293 

tained  by  a  force  sufficient  really  to  prevent  access  to  the  enemy  coast- 
line. 

But  this  statement  does  not  carry  us  any  considerable  distance,  for 
it  corrects  the  abuse  of  the  paper  blockade  without  in  any  way  defining 
effectiveness.  The  Declaration  of  Paris  has  been  universally  accepted 
without  producing  uniformity,  and  the  Anglo-American  and  Conti- 
nental systems  have  opposed  each  other  after  as  before  the  Declaration. 

The  next  article  marks  a  distinct  advance,  stating,  as  it  does,  that 
''the  question  whether  a  blockade  is  effective  or  not  is  a  question  of 
fact."  Thus  considered,  it  is  a  matter  of  no  moment  whether  the  block- 
ading force  is  a  squadnm  or  a  single  vessel;  whether  it  is  stationed  off 
the  entrance  to  the  harbor  or  is  well  out  at  sea.  The  ability  to  close  the 
port  to  commerce  is  the  test.  This  has  always  been  Anglo-American 
doctrine,  although  it  has  be^i  questioned,  refined  and  disputed  by 
nations  which  have  never  made  a  blockade  and  by  writers  familiar  with 
theoiy  but  lacking  in  practice  and  experience. 

Articles  4  and  5  are  merely  declaratoiy  of  existing  usage,  providing 
that  temporary  withdrawal  of  the  blockading  squadron  due  to  stress  of 
weather  does  not  raise  the  blockade  and  that  the  blockade  must  be 
applied  impartially.  Thus,  in  the  case  of  the  Frederick  MoUce^  Lord 
Stowell,  then  Sir  William  Scott,  said: 

It  is  not  an  accidental  absence  of  the  blockading  force,  nor  the  cir- 
cumstance of  bemg  blown  off  by  wind  (if  the  suspensite,  and  the  reason 
of  the  suspension  are  known),  that  will  be  sufficient  in  law  to  rooiove  a 
blockade." 

And  in  the  case  of  the  Cdumbia,  decided  the  next  year,  the  same  great 
authority  said : 

The  blockade  was  to  be  considered  as  legally  existing,  although  the 
winds  did  occasionally  blow  off  the  blockading  squadron.  It  was  an  ac- 
cidaital  chance  which  must  take  place  in  every  blockade:  but  the  block- 
ade is  not  therefore  suspended.  The  contrary  is  laid  down  in  all  books  of 
authority;  and  the  law  considers  an  attempt  to  take  advantage  of  such 
an  accidental  removal,  as  an  attempt  to  break  the  l)lockade,  and  as  a 
mere  fraud." 

«  1  C.  Robinson,  86-«7. 
•  Ibid.,  154-156. 
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In  the  case  of  the  FrancUka,  in  the  lower  court.  Dr.  Lushington  held 
unpartiality  of  treatment  to  be  an  essential,  saying: 

I  apprehend  the  law  to  be,  that  when  a  blockade  has  been  established 
by  notification,  or  de  fado^  for  so  long  a  space  of  time  that  all  neutral 
nations  must  be  taken  to  be  cognizant  thereof,  it  is  not  legally  competent 
to  the  blockading  squadron  to  allow  ingress  or  egress  at  their  pleasure, 
and  that  if  they  do  so,  the  blockade  cannot  be  enforced  against  other 
neutral  vessels.*' 

It  is  likewise  to  be  inferred  that  Articles  6  and  7 — allowing  a  warship 
to  enter  and  to  leave  a  blockaded  port  (Article  6),  and  the  permission 
m  distress  accorded  to  a  neutral  vessel  to  enter  and  to  leave  a  blockaded 
port,  provided  that  it  has  neither  discharged  nor  shipped  cargo  in  such 
port  (Article  7) — ^will  be  impartially  applied  to  neutral  warships  aild 
merchantmen  in  distress.  The  articles  are  permissive,  not  mandatoiyy 
and  everythmg  must  depend  upon  the  discretion  of  the  commander. 
The  slightest  suspicion  of  bad  faith  will  be  fatal,  and  a  neutral  warship 
giving  mformation  or  aid  to  the  port,  or  a  merchant  vessel  violating  the 
terms  of  permission  by  discharging  or  shippmg  cargo,  will  find  no  favor 
at  the  hands  of  an  energetic  and  competent  commander. 

The  Declaration  now  passes  from  generalities  admitted  or  acceptable 
as  prerequisites  of  an  effective  blockade,  and  specifies  that  blockade,  to 
be  binding,  must  be  declared  in  accordance  with  Article  9  and  notified 
in  accordance  with  Articles  11  and  12.     * 

The  declaration  may  be  made  by  the  blockading  power  or  by  naval 
authorities  acting  in  its  name  and  must  specify:  (1)  Date  when  the 
blockade  begins;  (2)  The  geographical  limits  of  the  coastline  under 
blockade;  (3)  The  period  within  which  neutral  vessels  may  come  out. 
These  provisions  are  eminently  reasonable,  leaving  to  the  belligerent 
liberty  of  action,  but  requiring  a  clear  and  detailed  statement  of  intent. 
The  failure  to  comply  with  them  violates  the  Declaration  and  frees  the 
neutral  vessel  leaving  the  port  from  seizure  or  capture  (Articles  10 
and  16). 

It  is  not  enough,  however,  to  form  an  mtent  or  even  to  declare  it;  it 
must  be  notified,  in  order  to  tax  neutrals  with  knowledge  of  the  blockade. 
Article  11  provides  for  a  twofold  notification:  First,  a  notification  to 

»  The  Francitka,  2  Spinks,  113,  pp.  12e^l27. 
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neutrals  through  diplomatic  channek;  Second,  a  notification  to  the 
local  authorities  who  in  turn  notify  as  soon  as  possible  the  foreign  con- 
sular officers  at  the  port.  Diplomatic  notice  taxes  the  subjects  or  citi- 
zens with  constructive  knowledge  of  the  blockade,  and  the  notification 
to  the  local  authorities  gives  actual  knowledge  of  the  blockade.  As  in 
the  case  of  the  declaration  and  with  its  notification,  a  failure  to  comply 
with  either  of  the  provisions  violates  the  blockade.  The  rule  is  simple, 
precise  and  reasonable. 

If  we  examine  the  requirements  of  the  declaration  of  blockade  we  see 
that  it  applies  to  a  particular  blockade  within  specified  limits.  There- 
fore, any  extension  is  in  reality  a  new  blockade  pro  tanlo,  and  must  be 
declared  and  notified,  to  be  binding.  (Article  12.)  In  the  same  way  any 
restriction  of  the  blockade  should  be  notified  because  a  modification  is, 
properly  speaking,  a  new  blockade,  but  notification  in  this  instance  can 
only  be  of  interest  to  the  neutral  as  increasing  his  rights.  In  the  same 
way,  the  notification  of  the  voluntaiy  raising  of  a  blockade  operates  to 
his  advantage.  If  there  is  no  notification  in  either  case,  neutral  vessels 
are  exempt  from  seizure,  although  they  have  a  guilty  intent;  but  it  is 
little  less  than  bad  faith  on  the  part  of  the  belligerent  not  to  notify  the 
neutral  at  once  of  the  raising  of  a  blockade  or  of  the  renewal  of  restric- 
tion. It  is  therefore  eminently  proper  that  the  convention  requires  no- 
tice. It  will  be  observed  that  only  voluntary  withdrawal  requires  notifi- 
cation. It  is  to  be  presumed  that  the  victor  will  cheerfully  and  promptly 
notify  an  involuntary  withdrawal. 

The  Conference  was  particular  to  require  a  declaration  and  its  notifi- 
cation, because  capture  and  condemnation  depend  upon  actual  or  pre- 
sumed knowledge  of  the  existence  of  the  blockade  (Article  14).  Of 
actual  knowledge,  nothing  need  be  said.  A  vessel  not  actually  notified 
is  presumed  to  know  of  the  blockade,  if  it  left  a  neutral  port  after  noti- 
fication to  the  neutral  in  whose  country  the  port  is  situated,  provided, 
however,  that  the  notification  was  made  in  sufficient  time  to  be  pub- 
lished or  otherwise  made  known  by  the  neutral.  This  is  a  question  of 
fact  and  the  onus  is  upon  the  vessel  to  justify  its  ignorance  (Article  15). 

It  may  happen,  however,  that  a  vessel  has  neither  actual  nor  pre- 
sumptive notice  and,  as  knowledge  is  a  prerequisite  to  capture,  notice 
must  be  given  the  vessel  by  the  blockading  squadron  and  entered  upon 
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its  books.  Thereafter  it  is  taxed  with  knowledge  and  an  attempt  to 
enter  the  blockaded  port  properly  subjects  the  vessel  to  forfeiture.  In 
the  same  way  a  failure  to  notify  the  local  authorities  and  to  limit  a  time 
within  which  the  neutral  may  depart,  frees  the  vessel  leaving  port  from 
the  penalty  of  seizure  and  condemnation;  for,  although  it  may  know  of 
the  existence  of  the  blockade,  it  has  a  conventional  right,  under  Arti- 
cle 16,  to  depart  without  molestation.  A  failure  to  communicate  the 
limit  of  time  is  in  reality  a  failure  to  notify  and  is  assimilated  to  it  (Ar« 
tide  16). 

In  reference  to  Anglo-American  practice,  it  may  be  said  that  a  block- 
ade de  fado  is  good  in  law  without  notificaticni  {The  Franciska,  on  ap- 
peal, 10  Moore,  Privy  Council,  46) ;  but,  as  has  be^i  said  by  a  very  high 
authority,  ''m  practice,  notification  of  some  sort  is  always  given."  ^ 
According  to  the  Continental  view,  special  notice  was  necessary  in  the 
case  of  every  vessel  attempting  to  enter  a  blockaded  port.  French 
practice  also  required  general  notification  and  a  declaration  addressed 
to  the  local  authorities.  On  the  other  hand,  the  British  rule  accepted 
as  sufficient  notice  what  may  be  called  general  notoriety  {The  Frandaka, 
Spmks,  113).  It  will  be  seen  that  both  the  Continental  view  and  the 
British  rule  are  replaced  by  these  provisions  of  the  Declaration  of  Lon- 
don, and  the  requirement  of  notification  to  the  local  authorities  super- 
sedes the  American  and  British  rule  that  the  fact  of  blockade,  so  far  as 
it  exists,  is  in  itself  sufficient  notice  to  vessels  already  in  port.  On  this 
point  an  authority  may  be  cited,  though  it  seems  hardly  necessary. 
Thus,  in  the  case  of  the  Vrouw  Judith,  decided  in  1799,  Sir  VTilliam 
Scott  said: 

It  is  certainly  necessary  that  a  blockade  should  be  intimated  to  neu- 
tral merchants  in  some  way  or  other.  It  may  be  notified  in  a  public  and 
solemn  manner,  by  declaration  to  foreign  governments;  and  this  mode 
would  always  be  most  desirable,  although  it  is  sometimes  omitted  in 
practice:  but  it  may  commence  also  de  facto,  by  a  blockading  force  giv- 
ing notice  on  the  spot  to  those  who  come  from  a  distance,  and  who  may 
therefore  be  ignorant  of  the  fact.  Vessels  going  in  are,  in  that  case,  en- 
titled to  a  notice  before  they  can  be  justly  liable  to  the  consequences  of 
breaking  the  blockade;  but  I  take  it  to  be  quite  otherwise  with  vessels 
coming  out  of  the  port  which  is  the  object  of  blockade;  there  no  notice 

"  Hall's  Interoatiooal  Law,  4th  edition,  p.  722. 
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is  necessary,  after  the  blockade  has  existed  de  facto  for  any  length  of 
time;  the  continued  fact  is  itself  a  sufficient  notice:  it  is  impossible  for 
those  within  to  be  ignorant  of  the  forcible  suspension  of  their  commerce: 
the  notoriety  of  the  thing  supersedes  the  necessity  of  particular  notice 
to  each  ship.^ 

So  far  the  liability  to  capture  has  been  mentioned  for  breach  of 
blockade  without  specifying  the  locality  of  capture.  Anglo-American 
practice  permits  capture  between  the  port  of  departure,  or  rather  three 
miles  therefrom,  and  the  blockaded  port,  while,  on  the  other  hand, 
Continental  jurists,  rather  than  practice,  for  England  and  the  United 
States  have  supplied  the  precedents,  insist  that  capture  be  limited  to 
the  actual  physical  breach  of  blockade.  The  acceptance  of  the  Continen- 
tal view  would  seriously  impair  the  efficiency  of  the  blockade,  for  the 
vessel  destined  to  a  blockaded  port  is  violating  blockade.  And  yet  the 
offense  does  not  lie  wholly  in  the  intent,  for  it  is  the  intent  coupled  with 
the  act  that  justifies  capture.  Logically,  the  vessel  should  be  taken  in 
the  act;  practically  this  would  permit  a  vessel  to  lie  in  wait  for  an  op- 
portimity  to  run  the  blockade.  A  compromise  was  here  possible, 
namely,  to  permit  capture  ''within  the  area  of  the  operations  of  the 
warships  detailed  to  render  the  blockade  effective ''  (Article  17). 

But  in  this  provision  of  Article  17  everything  depends  upon  the  def- 
initioQ  of  the  area  of  operations.  As  this  area  is  not  defined  by  the 
convention  and  is  practically  left  to  the  determination  of  the  belligerent^ 
it  is  evident  that  the  compromise  is  based  upon  Anglo-American  prac- 
tice, as  appears  from  the  following  official  explanation: 

When  a  government  decides  to  undertake  blockading  operations 
against  some  part  of  the  enemy  coast  it  details  a  certain  number  of 
warships  to  take  part  in  the  blockade,  and  intrusts  the  command  to  an 
officer  whose  duty  is  to  use  them  for  the  purpose  of  making  the  blockade 
effective.  The  commander  of  the  naval  force  thus  formed  posts  the 
ships  at  his  diroosal  according  to  the  line  of  the  coast  and  the  geograph- 
ical position  of  the  blockaded  places,  and  instructs  each  ship  as  to  the 
part  which  she  has  to  play,  and  especially  as  to  the  zone  which  she  is  to 
watch.  All  the  zones  watched  taken  together,  and  so  organized  as  to 
make  the  blockade  effective,  form  the  area  of  operations  of  the  block- 
ading naval  force. 

The  area  of  operations  so  constituted  is  intimately  oonnected  with 

>•  1 C.  RobiDfloii,  152. 
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the  effectiveness  of  the  blockade,  and  also  with  the  number  of  ships  em- 
ployed on  it. 

Cases  may  occur  in  which  a  smgle  ship  will  be  enough  to  keep  a  block- 
ade effective, — ^for  instance,  at  the  entrance  of  a  port,  or  at  the  mouth 
of  a  river  with  a  small  estuary,  so  long  as  circumstances  allow  the  block- 
ading ship  to  stay  near  enough  to  the  entrance.  In  that  case  the  area  of 
operations  is  itself  near  the  coast.  But,  on  the  other  hand,  if  circum- 
stances force  her  to  remain  far  off,  one  ship  may  not  be  enough  to  secure 
effectiveness,  and  to  maintain  this  she  will  then  have  to  be  supported 
by  others.  From  this  cause  the  area  of  operations  becomes  wider,  and 
extends  further  from  the  coast.  It  may  therefore  vary  with  circum- 
stances, and  with  the  number  of  blockading  ships,  but  it  will  always  be 
limited  by  the  condition  that  effectiveness  must  be  assured. 

It  does  not  seem  possible  to  fix  the  limits  of  the  area  of  operations  in 
definite  figures,  any  more  than  to  fix  beforehand  and  definitely  the  num- 
ber of  ships  necessary  to  assure  the  effectiveness  of  any  blockade. 
These  points  must  be  settled  according  to  circumstances  in  each  par- 
ticular case  of  a  blockade.  This  might  perhaps  be  done  at  the  time  of 
making  the  declaration. 

It  is  clear  that  a  blockade  will  not  be  established  in  the  same  way  on 
a  defenceless  coast  as  on  one  possessing  all  modem  means  of  defence. 
In  the  latter  case  there  could  be  no  question  of  enforcing  a  rule  such  as 
that  which  formerly  required  that  ships  should  be  stationary  and  suj£- 
ciently  close  to  the  blockaded  places;  the  position  would  be  too  danger- 
ous for  the  ships  of  the  blockading  force  which,  besides,  now  possess  more 
powerful  means  of  watching  effectively  a  much  wider  zone  than  formerly. 

The  area  of  operations  of  a  blockading  naval  force  may  be  rather 
wide,  but  as  it  depends  on  the  number  of  ships  contributing  to  the  effect- 
iveness of  the  blockade,  and  is  always  limited  by  the  condition  that  it 
should  be  effective,  it  will  never  reach  distant  seas  where  merchant 
vessels  sail  which  are,  perhaps,  making  for  the  blockaded  ports,  but 
whose  destination  is  contingent  on  the  changes  which  circumstances  may 
produce  in  the  blockade  during  their  voyage.  To  sum  up,  the  idea  of  the 
area  of  operations  joined  with  that  of  effectiveness,  as  we  have  tried  to 
define  it,  that  is  to  say,  including  the  zone  of  operations  of  the  blockad- 
ing forces,  allows  the  belligerent  effectively  to  exercise  the  right  of 
blockade  which  he  admittedly  possesses  and,  on  the  other  hand,  saves 
neutrals  from  exposure  to  the  drawbacks  of  blockade  at  a  great  distance, 
while  it  leaves  them  free  to  run  the  risk  which  they  knowingly  incur  by 
approaching  points  to  which  access  is  forbidden  by  the  belligerent.^ 

So  far  it  is  presumed  that  the  actual  is  also  the  ultimate  destination 
of  ship  and  cargo;  but  it  is  familiar  practice  to  disguise  ultimate  destina- 

^  Correspondence  and  Documents  respecting  the  International  Naval  Conference, 
held  in  London,  Dec.  190a-Feb.  1909.  Miscellaneous  No.  4  (1909),  pp.  41-42; 
Treaties,  Conventions,  etc.,  Vol.  3  (Charles),  p.  293. 
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tion  by  the  interposition  of  a  neutral  port.  The  ostensible  venture  is 
thus  between  two  neutral  ports  and  is  as  such  permissible.  But  if  the 
intent  be  to  transship  the  cargo  at  the  neutral  port  and  force  the  block- 
ade at  a  later  period  under  favorable  circumstances,  it  would  appear  that 
a  fraud  has  been  conmiitted  upon  the  belligerent  such  as  to  justify  cap- 
ture and  confiscation.  Though  broken  in  fact,  the  voyage  is  contmuous, 
and  freedom  from  capture  in  such  a  case  is  to  sacrifice  substance  to  form. 
During  the  Civil  War,  Nassau,  a  struggling  village  of  the  Bahama  Is- 
lands within  easy  distance  of  the  blockaded  ports  of  the  Confederate 
States,  became,  through  the  activity  of  merchants  and  traders  interested 
in  blockade  running,  a  large  and  flourishing  city.  Its  prosperity,  based 
upon  fraud  and  bad  faith,  passed  with  the  war  and  it  is  today  what  it 
would  have  been  fai  the  sixties  but  for  the  war.*^  The  United  States, 
however,  in  a  spirit  of  compromise  and  for  the  sake  of  unanimity, 
yielded,  in  Article  19,  the  doctrine  of  continuous  voyBge,  in  so  far  as  it 
applied  to  blockade.  The  adoption  of  the  Anglo-American  theory  of 
blockade  and  the  permissibility  of  capture  within  'Hhe  area  of  opera- 
tions'' will,  however,  probably  render  the  concession  more  specious  than 
real.  Even  if  this  should  be  the  case,  the  concession  deserves  special 
mention,  as  it  is  the  renunciation  of  an  historic  and  national  doctrine, 
and  nations  are  even  less  inclined  than  individuate  to  renounce  a  cher- 
ished doctrine  under  pressure,  even  although  the  general  good  suggests 
or  requires  it.  The  desire  to  save  one's  face  is  an  international  as  well  as 
an  individual  doctrine. 

Article  20  is  another  surrender,  this  time,  however,  of  a  time-honored 
Anglo-American  practice,  for  the  extension  of  the  doctrine  of  continuous 
voyage  to  blockade  may  be  considered  American  rather  than  British 
practice.  In  the  present  instance  the  English-speaking  countries  agreed, 
contrary  to  previous  practice,  that  the  vessel  which  has  broken  the  block- 
ade is  only  liable  to  capture  as  long  as  it  is  pursued  by  a  ship  of  the  block- 

*^  In  the  leading  case  on  the  subject,  The  Springbok,  5  Wallace  (1866),  1,  it  was 
evident  from  the  ship's  papers  and  other  documentary  evidence  that  the  cargo, 
ostensibly  for  Nassau  in  the  Bahama  Islands,  was  to  be  transshipped  from  this  point 
to  a  blockaded  port  of  the  Confederate  States.  The  cargo  was  condemned.  A  claim 
for  its  value  came  before  the  British  and  American  Claims  Commission,  under  the 
Treaty  of  1871,  but  was  unanimously  rejected  (4  Moore's  International  Arbitra- 
tions, pp.  3928-3935). 
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ading  force.  As,  however,  the  area  of  operations  is  large,  the  area  of 
capture  is  wide  and  it  is  to  be  presumed  that  the  lighter  craft  of  the 
belligerent  will  lack  neither  seal  nor  efficiency. 

In  the  case  of  the  Frederick  MoUce  (1788),  Sur  William  Scott,  speaking 
of  contraband  and  blockade,  stated  the  reasons  which  led  to  a  different 
treatment.    Thus: 

It  is  said,  that  this  was  a  new  transaction,  and  that  we  have  no  lig^t 
to  look  back  to  the  delinquency  of  the  foimer  voyage;  and  a  r^erence 
is  made  on  this  point  to  the  law  of  contraband,  where  the  penalty  does 
not  attach  on  the  returned  voyage.  But  is  there  that  analogy  between 
the  two  cases,  which  should  make  the  law  of  one  necessarily  or  in  reason 
apphcable  to  the  other  also?  I  cannot  think  that  there  is  BU€h  an  affinity 
between  than.  There  is  this  essential  difference,  that  in  contraband, 
the  offence  is  deposited  with  the  cargo;  whilst  in  such  a  case  as  this,  it 
is  continued  and  renewed  in  the  subsequent  conduct  of  the  ship.'^ 

In  the  case  of  the  Wdoaart  Van  PiUaWf  decided  a  year  later,  the  same 
eminent  judge  said: 

Another  circumstance  on  which  exemption  is  prayed,  is,  that  she  had 
esci^ied  the  interior  cireumvallation,  if  I  may  so  call  it,  that  she  had 
advanced  some  way  on  her  vovage,  and  therefore  that  she  had  in  some 
degree  made  her  escape  from  toe  penalties.  I  cannot  accede  to  that  ar- 
gument; if  tiie  principle  is  found,  that  a  neutral  vessel  is  not  at  liberty  to 
come  out  of  a  blockaded  port  with  a  cargo,  I  know  no  oth^  natural 
termination  of  the  oSextee  but  the  end  of  that  voyage.  It  would  be 
ridiculous  to  say,  if  you  can  but  get  past  the  blockading  force,  you  are 
free:  this  would  be  a  most  absurd  application  of  the  principle.  If  that 
is  found,  it  must  be  carried  to  the  extent  that  I  have  mentioned;  for  I 
see  no  other  point  at  which  it  can  be  terminated.  Being  of  opmioii  that 
the  principle  is  found,  I  shall  hold,  that  if  a  ship,  that  has  broken  a 
blockade,  is  taken  in  any  part  of  that  voyage,  she  is  taken  in  deUdo,  and 
subject  to  confiscation.^ 

'  And  in  the  case  of  the  Oenerd  EamxUon^  decided  in  1805,  Sur  William 
Scott  stated  the  rule  and  applied  it  under  exceptional  circumstances: 

Another  distinction  is,  that  the  vessel  had  terminated  her  voyage, 
and  therefore  that  the  penalty  would  no  longer  attach.  It  is  true,  that 
she  had  been  driven  into  a  port  of  this  countiy  by  stress  of  weather;  but 
that  is  not  described  by  the  master  as  forming  any  part  of  the  ori{^ial 
destination,  which  is  represented  to  have  been  New  Orleans.    It  is  im- 

*'  1  C.  Robmson,  86,  p.  87. 
»*  2  C  RobinaoD,  128,  p.  130. 
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pofisible  to  consider  this  accident  as  any  discontinuance  of  the  voyage, 
or  as  a  defeazance  of  the  i)enalty  which  has  been  inciured.'^ 

In  the  instructions  to  the  British  delegates  it  is  stated  that  ''according 
to  the  British  theory  the  vessel  would  remain  liable  to  pursuit  and 
capture  until  she  reached  the  terminal  pomt  of  her  homeward  voyage. 
The  opposing  school  holds  that  the  right  to  pursue  and  capture  ceases 
when  the  pursuit  has  been  abandoned."  '^ 

The  final  article  of  the  chapter  is  declaratoiy : 

Article  21.  A  vessel  found  guilty  of  breach  of  blockade  is  liable  to 
condemnation.  The  cargo  is  also  condemned,  imless  it  is  proved  that 
at  the  time  of  the  shipment  of  the  goods  the  shipper  neither  knew  nor 
could  have  known  of  the  intention  to  break  the  blockade. 


to  British  law,  to  quote  a  leading  case,  ''the  owners  of  the 
cargo  are  concluded  by  the  illegal  act  of  the  master,  though  it  may  have 
been  done  without  their  privity  and  even  contrary  to  their  wishes."  ^  In 
the  much  earlier  case  of  the  Mercurius  (I  C.  RolHnaon,  80),  decided  in 
1798,  Lord  Stowell  appeared  to  hold  that  a  violation  of  blockade  by  the 
master  affected  the  ship,  but  not  the  cargo,  unless  it  was  the  property  of 
the  samA  owner,  or  unless  the  owner  was  cognisant  of  the  intended  viola- 
tion; "but  the  subsequent  cases,  to  quote  again  hoax  the  Panagkia 
Rkomba^  decided  in  1858,"  appear  to  have  earned  the  rule  much  further, 
and  to  have  established,  that  when  the  blockade  was  known,  or  might 
have  been  known,  to  the  owners  of  the  cargo  at  the  time  when  the  ship- 
ment was  made,  and  they  might,  therefore,  by  possibility  be  privy  to  an 
mtention  of  vkdating  the  blockade,  such  privity  shall  be  assumed  as  an 
irresistible  inference  of  law,  and  it  shall  not  be  competent  to  them  to  re- 
but it  by  evidence;  that  in  cases  of  blockade,  for  the  purpose  of  affectnig 
the  cargo  with  the  rights  of  the  beUigerent,  the  master  shall  be  treated  as 
the  agent  for  the  cargo  as  well  as  for  the  ship."  ^  Article  21  changes  the 

*«  6  C.  Robinson,  61,  p.  62. 

**  Puriiamentary  Papers,  MisoeDaaeoui  No.  4  (1909),  pp.  2&-27. 

»  12  Moore  P.  C.  168  (18fi8)»  at  pa«e  1^ 

'^  12  Moore  P.  C,  168,  p.  186.  The  cases  referred  to  as  establiehmg  the  rule  are 
the  following  dedsionB  by  Lon)  Stowell:  The  Alexander,  4  C.  Robinson,  93  (1801); 
TheAdaniB,5C.  Robinson,  2M  (1801);  The  Exchange,  Edwards,  89  (1808);  TheJamee 
Cook,  Edwards,  261  (1810). 
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presumption  and  the  practice  based  upon  it.  The  cargo  is  still  liable  to 
condemnation,  but  the  shipper  is  allowed  to  show  as  a  fact  that  he 
"neither  knew  nor  could  have  known  of  the  intention  to  break  the  block- 
ade at  the  time  of  the  shipment." 

Such,  in  brief,  are  the  provisions  of  the  Declaration  of  liOndon  dealing 
with  blockade,  its  declaration,  extent,  and  effectiveness,  and  the  penalties 
imposed  for  their  violation.  An  objection  made  to  the  ratification  of  the 
Prize  Court  Convention  was,  as  stated  by  Mr.  Westlake,  the  difference 
between  English  and  Continental  practice  in  the  matter  of  blockade. 
It  is  believed  that  no  serious  criticism  can  be  made  of  these  articles. 
The  requirements  imposed  by  Continental  theory  and  practice  were 
modified  to  enable  the  Governments  of  Great  Britain  and  the  United 
States  to  accept  them  and,  in  turn,  both  Great  Britain  and  the  United 
States  yielded  practices  and  prepossessions  which  had  perhaps  an 
historical  value  rather  than  a  present  importance.  The  provisions  of  the 
chapter  dealing  with  blockade  seem  to  be  reasonable  in  their  terms  and 
effects,  fair  to  belligerents  and  neutrals,  supposing  that  enemy  ports  are 
to  be  blockaded  and  neutrals  prevented  from  trading  with  them  as  in 
times  of  peace,  and  so  clear  and  precise,  except  perhaps  in  the  matter  of 
the  area  of  pursuit  and  capture  of  blockade  runners,  as  to  make  the 
rights  and  duties  alike  of  belligerents  and  neutrals  certain  and  known  in 
advance  of  hostilities.  No  serious  or  insurmountable  objection  to  their 
acceptance  has  been  stated. 

CONTRABAND 

Such  does  not  seem,  however,  to  be  the  case  with  the  chapter  dealing 
with  contraband,  although  it  is  believed  that  criticism  is  either  unfounded 
or  that  the  objections  are  more  specious  than  real.  The  general  treat- 
ment of  contraband  and  its  threefold  division  by  Grotius  still  remain, 
says  Hall,  the  natural  framework  of  the  subject.  For  this  reason  the  text 
of  Grotius,  and  an  approval  of  it  from  an  authoritative  judgment  of  the 
Supreme  Court  of  the  United  States,  are  quoted  before  taking  up  the 
articles  of  the  Declaration  of  London  dealing  with  the  matter  of  con- 
traband. 

First,  of  Grotius,  who  says  in  the  fifth  chapter  of  the  third  book  of  his 
unmortal  work  on  international  law: 
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But  the  question  often  arises,  what  is  lawful  against  those  who  are 
not  enemies,  or  will  not  allow  themselves  to  be  so  called,  but  who  provide 
our  enemies  with  supplies  of  various  kinds?  This  has  been  a  point 
sharply  contested,  both  anciently  and  recently;  one  party  defending 
the  rigorous  rights  of  war,  the  other,  the  freedom  of  conmierce. 

In  the  first  place,  we  must  make  a  distinction  as  to  the  things  supplied. 
For  there  are  some  articles  of  supply  which  are  useful  in  war  only,  as 
arms;  others  which  are  of  no  use  in  war,  but  are  only  luxiu'ies;  others 
which  are  useful  both  in  war  and  out  of  war,  as  money,  provisions,  ships 
and  their  furniture.  In  matters  of  the  first  kind,  that  is  true  which 
Amalasuintha  said  to  Justinian,  that  they  are  of  the  party  of  the  enemy 
who  supply  him  with  what  is  necessary  in  war.  The  second  class  of 
objects  is  not  a  matter  of  complaint.    *    *    * 

In  the  third  class,  objects  of  ambiguous  use,  the  state  of  the  war  is  to 
be  considered.  For  if  I  cannot  defend  myself  except  by  intercepting 
what  is  sent,  necessity  as  elsewhere  explained,  gives  us  a  right  to  inter- 
cept it,  but  under  the  obligation  of  restitution,  except  there  be  cause  to 
the  contrary.  If  the  supplies  sent  impede  the  exaction  of  my  rights,  and 
if  he  who  sends  them  may  know  this;  as  if  I  were  besieging  a  town,  or 
blockading  a  port,  and  if  surrender  or  peace  were  expected;  he  will  be 
bound  to  me  for  damages.^ 

How  thoroughly  the  passages  quoted  from  Grotius  express  the  theory 
and  practice  of  the  United  States  will  appear  from  the  following  excerpt 
from  the  judgment  of  Chief  Justice  Chase  in  the  case  of  the  Peterhoff 
(1866,  5  Wallace,  28,  58)  arising  out  of  the  war  between  the  States. 

The  classification  of  goods  as  contraband  or  not  contraband  has  much 
perplexed  text-writers  and  jurists.  A  strictly  accurate  and  satisfactory 
classification  is  perhaps  impracticable;  but  that  which  is  best  supported 
by  American  and  English  decisions  may  be  said  to  divide  all  merchandise 
into  three  classes.  Of  these  three  classes,  the  first  consists  of  articles 
manufactured  and  primarily  and  ordinarily  used  for  military  purposes 
in  time  of  war;  the  second,  of  articles  which  may  be  and  are  used  for 
purposes  of  war  or  peace,  according  to  circumstances;  and  the  third,  of 
articles  exclusively  used  for  peaceful  purposes.  Merchandise  of  the  first 
class,  destined  to  a  belligerent  country  or  places  occupied  by  the  army 
or  navy  of  a  belligerent,  is  always  contraband;  merchandise  of  the  second 
class  is  contraband  only  when  actually  destined  to  the  military  or  naval 
use  of  a  belligerent ;  while  merchandise  of  the  third  class  is  not  contraband 
at  all,  though  liable  to  seizure  and  condemnation  for  violation  of  blockade 
or  siege. 

It  is  to  be  noted  that  contraband  is  neutral  property,  and,  as  distin- 
guished from  enemy  property,  is  not  liable  to  seizure  and  confiscation 

**  De  Jure  Belli  ac  Pacis,  lib.  iii,  c.  i.,  §  5. 
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unless  exclusively  or  properly  susceptible  of  warlike  use,  and  its  ship- 
ment to  the  enemy  enables  him  to  prosecute  and  continue  the  war. 
Trade  in  contraband  is  not  forbidden  by  international  law  to  the  neutral 
subject  or  citizen,  but  its  unneutral  character  is  so  far  recognized  that 
the  belligerent  may  intercept  and  confiscate  it.  The  trade  is  thus  per- 
mitted, but  subject  to  the  risk  of  the  shipper.  The  gist  of  the  offense  ia 
the  injury  to  the  belligerent  from  the  nature  of  the  goods  conveyed. 
Therefore,  the  vessel  is  conducted  to  a  port  of  the  captor  where  the 
articles  of  contraband  are  duly  condemned,  that  is  confiscated,  but  the 
vessel  is  liberated  with  loss  of  time,  freight  and  expenses.  If,  however, 
the  vessel  is  privy  to  the  transaction,  or  if  vessel  and  cargo  belong  to 
the  same  owners,  vessel  and  cargo  share  the  same  fate.  Innocent  articles 
on  board  are  known  by  the  company  they  keep,  but  ''escape  from  the 
contagion  of  contraband"  to  quote  Lord  StoweU,  ''if  the  property  of  a. 
different  owner."  • 

With  the  deposit  of  the  articles  at  the  port  of  destination,  the  transac- 
tion is  completed,  and  the  vessel  has  been  purged,  as  it  were,  of  the 
offense.  There  is  nothing  to  intercept  and  neither  the  proceeds  of  sale 
can  be  touched  nor  the  vessel  seized.^ 

It  is  thus  seen  that  the  injury  to  the  belligerent  consists  in  delivering 
the  goods  to  the  enemy  port  and  this  he  is  permitted  to  prevent.  The 
question  naturally  arises  as  to  when  the  attanpt  begins  so  ibsA  the 
belligerent  may  intervene.  Anglo-American  practice  answers,  the 
moment  the  vessel  leaves  territorial  waters  and  reaches  the  high  seas, 
bent  upon  its  hostile  destination.  The  intent  to  transport  the  oontra- 
band,  coupled  with  the  actual  transportation,  are  sufficient.  It  foUows, 
therefore,  that  the  original  intent  is  not  changed  by  touching  at  a  neutral 
port,  or  even  by  transshipping  the  cargo  in  furtherance  of  the  intent. 
The  voyage  is  a  unit,  it  is  continuous  in  law  though  broken  in  fact. 
And  the  penalty  is  imposed  irrespective  of  accidental  circumstances,  or 
attempt  by  transshipmcait  to  diflguise  the  transaction. 

From  this  brief  outline  it  is  apparent  that  the  interests  of  neutrals 
and  belligerent  clash.  It  is  at  once  obvious,  as  Grotius  pointed  out  weQ-^ 
nigh  three  centuries  ago,  that  the  world  is  divided  in  oimuon,  ''one  party 

»  The  Stoat  Etnbden,  1  C.  Rob.  31  (1798). 
«  The  Imina,  3  C.  Rob.  167  (1800). 
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^defending  the  rigorous  rights  of  war,  the  other,  the  freedom  of  com- 
merce." Neutrals  naturally  resent  the  delay  and  inconvenience  to 
which  the  commerce  of  their  citizens  or  subjects  is  subjected  by  the  visit 
and  search,  capture  and  confiscation  by  the  forces  of  either  belligerent, 
simply  because  two  or  more  nations  are  minded  to  break  the  peace  with 
or  without  reason.  The  uncertainty  of  the  subject — ^for  articles  are 
added  to  the  lists  of  absolute  and  relative  contraband,  not  as  the  result 
of  general  agreement,  but  to  suit  the  selfish  interest  or  supposed  con- 
veniences of  the  briligerent — ^works  a  hardship  on  innocent  shipments. 
It  should  not  be  forgotten  that  war  creates  a  market  not  only  for  ab- 
solute contraband  but  for  articles  susceptible  of  an  innocent  as  well  as 
questionable  use,  and  it  seems  as  illogical  as  unreasonable  that  bellig- 
erents should  destroy  a  market  which  their  resort  to  arms  has  created. 
On  the  other  hand,  a  free  and  untrammeled  commerce  in  war  materials 
and  in  articles  capable  of  warlike  use  does  supply  belligerents  with  the 
sinews  of  war  and  thus  tends  to  influence  it;  in  rare  and  isolated  cases,  to 
prolong  it.  But  men  of  affairs  are  impartial:  they  will  supply  either 
belligerent  or  both  for  profit.  National  sentiment  may  prefer  one 
belligerent  to  the  other,  but  there  is  proverbially  no  friendship  in  busi- 
ness. Trade  seeks  its  market.  It  may  be  that  one  belligerent  offers  a 
better  opportunity;  that  geography  and  local  situations  play  an  unequal 
part,  but  that  is  the  affair  of  the  belligerent  not  of  the  neutral. 

As  the  interdependence  of  nations  is  as  marked,  though  not  so  pro- 
nounced, as  their  independence,  and  as  the  conflict  between  two  in- 
volves directly  or  indirectly  all  members  of  the  family  of  nations,  it 
seems  only  just  and  reasonable  that  what  concerns  all  should  be  settled 
by  all,  and  that  neither  belligerent  nor  neutral  should  determine  the 
matter  for  the  other.  The  nations  in  conference  should  take  measures  in 
behalf  of  all,  without  overlooking,  yet  without  giving  undue  weight,  to 
special  interests. 

The  question  of  contraband  was  discussed  at  great  length  at  the 
Second  Hague  Peace  Conference,  which,  however,  was  unable  to  agree 
upon  this  very  important  subject  affecting  neutral  trade  as  well  as 
belligerent  activity,  although  a  list  of  conmiodities  of  the  class  known 
as  absolute  contraband  was  framed,  acceptable  to  the  committee  of 
exammation  which  had  the  matter  in  charge.    As  was  the  case  with 
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blockade,  which  was  also  considered  by  the  Hague  Conference  without 
reaching  an  agreement,  matters  of  contraband  were  left  unsettled,  and 
under  Article  7  of  the  Prize  Court  Convention  were  remitted  for  defini- 
tion to  the  proposed  court,  thus  investing  it  with  the  power  to  decide 
authoritatively  and  without  appeal  questions  of  a  very  delicate  and  far- 
reaching  importance,  which  the  Hague  Conference  itself,  composed  of 
representatives  of  the  Powers  recognizing  and  applying  international 
law  in  their  foreign  relations,  could  neither  define  nor  compromise  in  a 
manner  to  meet  with  general  approval.  It  should  be  said,  before  entering 
into  details,  that  Great  Britain,  which  had  hitherto  stood  for  veiy 
extensive  rights  in  the  matter  of  contraband,  astonished  the  Second 
Hague  Conference  by  proposing  to  abolish  contraband  ''in  case  of  war 
between  the  Powers  signing  a  convention  to  this  end,"  so  as  ''to  lessen 
the  difficulties  suffered  by  neutrals  in  case  of  war,"  and  to  limit  the  right 
of  visit  and  search  to  the  establishment  of  the  neutral  character  of  the 
merchant  vessel.*^ 

Although  this  proposition  met  with  very  general  favor,  and  an  absolute 
majority  of  the  Conference  voted  for  it,^'  nevertheless  the  opposition 
of  the  larger  Powers  prevented  its  acceptance  by  the  Confer^ce,  and 
it  is  a  matter  of  interest  to  note  in  this  connection  that  Great  Britain  did 
not  renew  its  proposal  at  the  London  Conference. 

If  it  be  asked  why  a  project  which  secured  an  absolute  majority  of 
the  states  represented  at  the  Second  Hague  Conference  did  not  form  the 
basis  of  a  convention  to  be  signed  by  the  Powers  in  its  favor,  the  answer 
is  that  an  international  conference  adopts  the  principle  of  unanimity, 
instead  of  the  principle  of  majorities  which  obtains  in  parliaments,  for 
the  reason  that  the  states  forming  the  society  of  nations  are  regarded  aa 

*^  Deuxi^e  Ck)nf6renoe  de  la  Paix,  Actes  et  Documents,  VoL  3,  4th  Ck)inini8Bion, 
first  session,  p.  742. 

^*The  following  26  states  voted  for  the  British  proposition:  Argentine,  Austria* 
Hungary,  Belgium,  Brazil,  Bulgaria,  Chile,  China,  Cuba,  Denmaric,  Santo  Domingo, 
Spain,  Great  Britain,  Greece,  Italy,  Mexico,  Norway,  Paraguay,  Holland,  Peru, 
Persia,  Portugal,  Salvador,  Servia,  Siam,  Sweden,  Switzerland. 

The  following  5  states  voted  against  it:  Germany,  United  States,  France,  Mon- 
tenegro, Russia. 

The  following  4  states  abstained  from  voting:  Japan,  Panama,  Roumania,  Turkey. 
(Deuxi^e  Conf .  de  la  Paix,  Actes  et  Documents,  Vol.  1,  p.  259,  note  5.) 
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equals  ^'  and  are  neither  controlled  nor  coerced  by  majorities,  although 
they  are  no  doubt  influenced  by  them,  and  it  should  be  said  in  this 
connection  that,  although  as  a  matter  of  law  states  are  regarded  as 
legally  equal,  the  influence  of  states  depending  on  other  elements  than 
those  of  law  is  not  and  cannot  be  equal.  The  opposition,  therefore,  of  one 
or  more  of  the  great  Powers  is  fatal  to  a  proposition,  and  the  formal  re- 
jection of  the  British  proposition  by  such  states  as  Grermany,  France, 
Russia  and  the  United  States  rendered  further  discussion  of  it  at  the 
Conference  futile.  The  law  of  contraband  was  therefore  considered 
as  one  to  be  retamed  in  the  practice  of  nations  and,  as  previously 
stated,  the  conmiittee  of  examination  agreed  upon  a  proposition  which, 
introduced  at  the  London  Conference,  became  Article  22.  This  article 
deals  with  absolute  contraband;  Article  24  of  the  Declaration  deals  with 
conditional  contraband.  As  these  two  articles  are  very  important  and 
have  been  the  subject  of  much  discussion — especially  the  latter  of  the 
two, — it  is  necessary  to  quote  their  exact  text: 

Article  22 

The  following  articles  may,  without  notice,  be  treated  as  contraband 
of  war,  under  the  name  of  absolute  contraband: 

(1)  Arms  of  all  kinds,  including  arms  for  sporting  purposes,  and  their 
distinctive  component  parts. 

(2)  Projectiles,  charges,  and  cartridges  of  all  kinds,  and  their  dis- 
tinctive component  parts. 

(3)  Powder  and  explosives  specially  prepared  for  use  in  war. 

^  Equality  as  a  legal  consideration  of  the  law  of  nations  has  perhaps  never  been 
more  clearly  stated  than  in  the  following  passage  from  the  judgment  of  Chief  Justice 
Marshall,  speaking  for  the  Supreme  Court  of  the  United  States  in  the  case  of  the 
ArUdopej  decided  in  1825: 

"In  this  commerce  slave  trade  thus  sanctioned  by  universal  assent,  every  nation 
had  an  equal  right  to  engage.  How  is  his  right  to  be  lost?  Each  may  renounce  it  for 
its  own  people;  but  can  this  renunciation  affect  others? 

"No  principle  of  general  law  is  more  universally  acknowledged  than  the  perfect 
equality  of  nations.  Russia  and  Geneva  have  equal  rights.  It  results  from  this 
equality  that  no  one  can  rightfully  impose  a  rule  on  another.  Each  legislates  for  it- 
self, but  its  legislation  can  operate  on  itself  alone.  A  right,  then,  which  is  vested  in 
all  by  the  consent  of  all,  can  be  divested  only  by  consent;  and  this  trade,  in  which  all 
have  participated,  must  remain  lawful  to  those  who  cannot  be  induced  to  relinquish 
it.  As  no  nation  can  prescribe  a  rule  for  others,  none  can  make  a  law  of  nations;  and 
this  traffic  remains  lawful  to  those  whose  governments  have  not  forbidden  it  **  (The 
ArUdope,  1825,  10  Wheaton,  66,  122). 
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(4)  Gun  mountings,  limber  boxes,  limbers,  military  wagons,  fidd 
forges,  and  their  distinctive  component  parts. 

(6)  Clothing  and  equipment  of  a  distinctively  military  character. 

(6)  All  kinds  of  harness  of  a  distinctively  military  character. 

(7)  Saddle,  draught,  and  pack  animals  suitable  for  use  in  war. 

(8)  Articles  of  camp  equqmient,  and  their  distinctive 
parts. 

(9)  Armor  plates. 

(10)  Warships,  including  boats,  and  their  distinctive 
parts  of  such  a  nature  that  they  can  only  be  used  on  a  vessel  ol  war. 

(11)  Implements  and  apparatus  designed  exclusively  for  the  manufEM^ 
ture  of  munitions  of  war,  for  the  manufacture  or  repair  of  armSi  or  war 
material  for  use  on  land  or  sea. 

Article  24 

The  following  articles,  susceptible  of  use  in  war  as  well  as  for  purposes 
of  peace,  may,  without  notice,  be  treated  as  contraband  of  war,  under 
the  name  of  conditional  contraband: 

(1)  Foodstuffs. 

(2)  Forage  and  grain,  suitable  for  feeding  animals. 

(3)  Clothing,  fabrics  for  clothing,  and  boots  and  shoes,  suitable  for 
use  in  war. 

(4)  Gold  and  silver  in  coin  or  bullion;  paper  money. 

(5)  Vehicles  of  all  kinds  available  for  use  in  war,  and  their  com- 
ponent parts. 

(6)  Vessels,  craft,  and  boats  of  all  kinds;  floating  docks,  parts  of 
docks,  and  their  component  parts. 

(7)  Railway  material,  both  fixed  and  rolling-stock,  and  material  for 
telegraphs,  wireless  telegraphs,  and  telephones. 

(8)  Balloons  and  flying  machines  and  their  distinctive  component 
parts,  together  with  accessories  and  articles  recognizable  as  intended  for 
use  in  connection  with  balloons  and  flying  machmes. 

(9)  Fuel;  lubricants. 

(10)  Powder  and  explosives  not  specially  prepared  for  use  in  war. 

(11)  Barbed  wire  and  implements  for  fixing  and  cutting  the  same. 

(12)  Horseshoes  and  shoeing  materials. 

(13)  Harness  and  saddlery. 

(14)  Field  glasses,  telescopes,  chronometers,  and  all  kinds  of  nautical 
instruments. 

It  will  thus  be  seen  that  the  traditional  division  of  contraband  into 
absolute  and  conditional  is  retained  and  that  the  objects  enumerated  in 
the  two  articles  are  considered  as  contraband  de  plein  droii,  to  use  the 
French  term,  rendered  into  English  ''without  notice,"  and  which  are 
stated  in  the  official  report  to  ''  imply  that  the  proviinon  becomes  opera- 
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tive  by  the  mere  fact  of  the  war."  This  distinction  is  important  because 
Article  23  provides  that  other  objects  "exclusively  used  for  war"  may 
be  added,  upon  notice,  to  the  list  of  absolute  contraband,  and  that  other 
articles  "susceptible  of  use  in  war"  may  likewise  be  added,  upon  notice, 
to  the  list  of  conditional  contraband  (Article  25).  It  is  therefore  nec- 
essary to  consider  in  connection  with  Articles  22  and  24,  Articles  23  and 
25,  because  the  lists  of  contraband  de  plein  droit  are  provisional  and  are 
not  to  be  regarded  as  a  complete  enumeration  of  the  articles  that  may 
be  considered,  at  the  discretion  of  the  belligerents,  and  in  compliance 
with  the  terms  of  the  Declaration,  as  forming  respectively  absolute  and 
conditional  contraband.  The  element  of  certainty  so  necessary  to 
neutrals  does  not  obtain  and,  while  the  objects  enumerated  in  the  two 
lists  are,  as  of  right,  absolute  or  conditional  contraband,  binding  bellig- 
erent and  neutral  alike  and  thus  beyond  the  scope  of  controversy,  the 
permission  contained  in  Articles  23  and  25  introduces  the  element  of 
uncertainty  so  annoying  and  burdensome  in  times  past  to  neutrals,  even 
although  the  permission  is  conditioned  upon  notice,  which  may,  however, 
be  made  either  before  or  after  the  outbreak  of  hostilities.  Given  the 
discoveries  of  science  and  the  changing  conditions  of  warfare,  it  is  im- 
possible to  adopt  a  hard  and  fast  line;  for  nations  are  unwilling  to  de- 
prive themselves,  by  wy  agreement  or  declaration,  however  positive 
its  terms  may  be,  of  the  use,  indeed  one  might  say  the  abuse,  of  scientific 
discoveries;  but  it  is  believed  that  the  advantages  to  belligerents  and 
the  benefits  to  neutrals  might  have  been  preserved  by  a  rigid  enumera- 
tion of  the  articles  of  absolute  and  conditional  contraband  and  by  a  pro- 
vision of  a  periodic  revision  of  the  text,  which  would  not  have  prevented 
belligerents  from  enlarging  the  categories,  as  experience  might  suggest, 
but  would  have  secured  to  neutrals  and  to  neutral  trade  the  inestimable 
benefits  of  certainty  within  defined  periods.*^ 

**  It  was  proposed  by  Spain  at  the  Ck>nference  that  additions  to  the  categories  of 
contraband  should  be  made  by  oonunon  agreement.  The  amendment  proposed  to 
Article  2  respecting  contraband  was:  "  Articles  and  materials  that  are  exclusively  used 
for  war  may  be  added  to  the  list  of  absolute  contraband  by  a  oonmion  agreement 
among  the  Powers"  (Annex  No.  60,  Parliamentary  Papers,  Miscellaneous,  No.  5, 
1909,  p.  248).  This  amendment  was  filed  January  27,  1909,  by  the  Spanish  delega- 
tion in  the  seventh  meeting  of  the  commission  and  was  intended  to  apply  not  on{y 
to  Article  2,  then  under  discussion,  but  also  to  Article  4.    In  view  of  the  great  im- 


310  THX  AMEBICAN  JOURNAL  OF  INTERNATIONAL  LAW 

Such  a  clause  would,  it  would  seem,  be  in  the  interest  of  the  Declara- 
tion, because  it  neither  is  nor  can  be  in  the  nature  of  things  regarded  as 
permanently  binding,  a  fact  recognized  by  Article  69  of  the  Declaration, 
which  recognizes  the  right  of  a  belligerent  to  withdraw  from  the  Declara- 
tion, as  far  as  it  is  concerned,  at  the  expiration  of  twelve  years,  upon 
notice  given  a  year  in  advance  of  this  period,  and  it  can  not  be  doubted 
that  a  nation  dissatisfied  with  the  Declaration  will  take  such  action, 
supposing  that  it  is  ratified.  Indeed,  the  Prize  Court  Convention,  to 
secure  whose  ratification  the  Declaration  was  negotiated,  contemplates 
the  modification  of  the  article  concerning  the  composition  of  the  court 
by  providing  that  "two  years  before  the  expiration  of  each  period  re- 
ferred to  in  paragraphs  1  and  2  of  Article  55,  any  contracting  Power  can 
demand  a  modification  of  the  provisions  of  Article  15  and  of  the  annexed 
table,  relative  to  its  participation  in  the  composition  of  the  court  '* 
(Art.  57). 

In  another  convention  of  the  Second  Hague  Conference  a  precedent  is 
found  for  such  action.  Thus,  the  Convention  on  Contact  Mines  recog- 
nizes the  impossibility  of  formulating  rules  which  shall  adequately 
guarantee  the  rights  and  duties  of  the  Powers  in  the  matter  of  mines  and 
provides  that  the  convention,  concluded  for  a  period  of  seven  years, 
shall  be  reopened  six  months  before  the  expiration  of  this  period  "in 
the  event  of  the  question  not  having  been  already  reopened  and  settled 
by  the  Third  Peace  Conference  "  (Art.  12). 

portance  of  the  question  thus  raised,  it  was  decided  to  have  the  documents  printed 
and  distributed  before  discussing  it.  In  the  report  to  the  commission,  Annex 
No.  Ill,  at  page  303,  the  reporter  said: 

''Some  have  considered  excessive  the  right  given  to  a  Power  to  make  an  addition 
to  the  list  by  a  mere  declaration  and  it  has  been  proposed  to  require  the  consent  of 
the  other  Powers.  But  it  was  objected  that  the  consent  of  all  the  Powers  would  not 
be  easy  to  obtain  in  time  of  peace  and  that  in  time  of  war  it  would  be  singular  to 
require  the  consent  of  the  hostile  Power.  In  reply  to  the  objection,  it  was  proposed  to 
make  a  distinction  between  time  of  peace  and  time  of  war  by  requiring  the  consent  of 
the  other  Powers  only  in  time  of  peace.  This  amounted  practically  to  doing  away  with 
the  ri^t  in  time  of  peace,  and  the  proposal  was  finally  withdrawn.  It  should  be 
noticed  that  this  right  does  not  present  the  dangers  attributed  to  it.  In  the  first 
place,  of  course  the  declaration  is  operative  only  for  him  who  makes  it,  in  the  sense 
that  the  added  article  wiU  be  contraband  only  for  him  as  a  belligerent;  other  states 
may  likewise  make  a  similar  declaration.  The  addition  can  only  concern  articles 
exclusively  used  for  war;  at  the  present  time  it  would  be  difficult  to  indicate  such 
objects  not  appearing  in  the  list.   The  future  is  left  free." 
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But  to  return  to  the  Declaration  of  London.  Articles  22  and  24  must, 
in  view  of  the  right  to  vary  them  expressly  stated  in  Articles  23  and  25, 
be  considered  as  provisional  and,  to  use  a  phrase  dear  to  diplomacy, 
•elastic.  It  is  no  answer  to  the  objection  made  to  them  that  notice  of 
articles  to  be  added  ''must  be  addressed  to  the  governments  of  other 
Powers  or  to  their  representatives  accredited  to  the  Power  Tn^lring  the 
declaration, ''  and  that  the  notification  after  the  outbreak  of  hostilities 
need  be  addressed  only  to  neutral  Powers,  for  the  criticism  goes  to  the 
right  to  modify  the  lists,  not  to  the  method  of  notification  of  such  mod- 
ification. But  however  flexible  and  imsatisfactory  the  lists  may  be  con- 
sidered and  however  much  they  might  be  extended  upon  notice,  the 
Conference  sought  to  place  a  limit  upon  the  action  of  the  belligerents  in 
Articles  27,  28,  and  29,  by  providing,  in  Article  27,  that  articles  which 
are  not  susceptible  of  use  in  war  may  not  be  declared  contraband  of 
war,  and  by  providing  in  Articles  28  and  29  the  following  free  lists : 

Article  28 

The  following  may  not  be  declared  contraband  of  war: 

(1)  Raw  cotton,  wool,  silk,  jute,  flax,  hemp,  and  other  raw  materials 
of  the  textile  industries,  and  yams  of  the  same. 

(2)  Oil  seeds  and  nuts;  copra. 

(3)  Rubber,  resins,  gums,  and  lacs;  hops. 

(4)  Raw  hides  and  horns,  bones  and  ivory. 

(5)  Natiu-al  and  artificial  manures,  including  nitrates  and  phosphates 
for  agricultural  purposes. 

(6)  Metallic  ores. 

(7)  Earths,  clays,  lime,  chalk,  stone,  including  marble,  bricks,  slates^ 
and  tiles. 

(8)  Chinaware  and  glass. 

(9)  Paper  and  paper-making  materials. 

(10)  Soap,  paint  and  colors,  including  articles  exclusively  used  in  their 
manufacture,  and  varnish. 

(11)  Bleaching  powder,  soda  ash,  caustic  soda,  salt  cake,  ammonia,  sul- 
phate of  ammonia,  and  sulphate  of  copper. 

(12)  Agricultural,  mining,  textile,  and  printing  machinery. 

(13)  Precious  and  semi-precious  stones,  pearls,  mother-of-pearl, 
and  coral. 

(14)  Clocks  and  watches,  other  than  chronometers. 

(15)  Fashion  and  fancy  goods. 

(16)  Feathers  of  all  kinds,  hairs,  and  bristles. 

(17)  Articles  of  household  furniture  and  decoration;  office  furniture 
and  requisites. 
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Article  29 

Likewise  the  following  may  not  be  treated  as  contraband  of  war: 

(1)  Articles  serving  exclusively  to  aid  the  sick  and  wounded.  They 
can,  however,  in  case  of  urgent  military  necessity  and  subject  to  the 
pa3rment  of  compensation,  he  requisitioned,  if  their  destination  is  that 
specified  in  Article  30. 

(2)  Articles  intended  for  the  use  of  the  vessel  in  which  they  are  found, 
as  well  as  those  intended  for  the  use  of  her  crew  and  passengers  during 
the  voyage. 

It  is  believed  that  these  articles,  although  devised  in  the  interest  of 
neutrals  and  of  humanity,  are  also  of  advantage  to  belligerents  by  with^ 
drawing  in  clear  and  express  terms  certain  objects  from  the  domain  of 
contraband  and  thus  limiting  the  field  of  controversy.  But  Article  27 
is  not,  as  are  the  two  preceding  articles,  self-operative.  It  is  one  thing 
to  say  that  objects  not  susceptible  of  a  warlike  use  cannot  be  considered 
contraband  of  war  and  quite  another  thing  to  determine  what  articles 
are  or  are  not  susceptible  of  such  use,  and,  as  no  method  is  prescribed 
for  determining  the  nature  of  contraband  other  than  its  supposed  use* 
fulness  in  war,  it  is  to  be  presumed  that  the  views  of  belligerents  and 
neutrals  will  differ  as  to  what  is  and  what  is  not  susceptible  of  warlike 
use,  and  that  the  Declaration  will  thus  open  instead  of  closing  the  doors 
to  controversy.  The  proposed  court  will  doubtless  pass  upon  the  ques- 
tion, a  solution  eminently  satisfactory  to  the  partisans  of  judicial  settle- 
ment, but  likely  to  be  objectionable  to  those  who  hesitate  to  confer  upon 
it  legislative  functions  within  narrow  limits,  so  as  to  leave  their  req>eo- 
tive  countries  the  greatest  possible  freedom  of  action. 

So  much  for  what  may  be  considered  the  content  of  contraband.  The 
next  question  taken  up  is,  what  may  be  considered  the  destination  as 
determining  its  nature  and  the  penalties  to  which  the  carriage  of  contra- 
band is  subjected?  For  it  may  be  admitted  that  an  article  is  of  a  war- 
like nature  or  that  it  may  be  used  in  warfare,  but  that  it  is  neither 
directly  nor  indirectly  destined  to  the  enemy,  in  which  case  it  should 
not  be,  and  in  fact  is  not  considered  to  be,  subject  to  the  pains  and  pen- 
alties permitted  by  international  law.  The  question  of  destination  is 
said  by  the  learned  reporter  to  be  ''the  second  element  in  the  notion  of 
contraband,"  and  the  matter  of  destination  is  as  perplexing  as  it  is  im- 
portant.   The  aun  of  the  belligerent  is  to  prevent  his  enemy  from  ob- 
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taining  from  neutral  sources  objects  which  may  enable  him  to  carry  on, 
and  thus  to  prolong,  the  war,  and,  so  far  as  belligerents  are  concerned, 
they  not  unnaturally  desire  to  take  it  wherever  found,  and  in  Anglo- 
American  practice — especially  American  practice — ^very  great  latitude 
is  left  to  the  captor,  with  a  corresponding  hardship  upon  the  neutral, 
supposing  that  his  trade  is  not  to  be  disturbed  or  interfered  with,  as  is 
his  desire.  Supposing  that  articles  of  contraband  shipped  by  the  neutral 
are  subject  to  capture  and  confiscation,  it  is  clearly  in  the  interest  of  the 
belligerent  to  seize  the  property  wherever  found,  if  the  vessel  carrying 
it  is  destined  to  an  enemy  port.  If  the  ship's  papers  show  that  the  vessel 
is  destined  to  an  enemy  port,  the  matter  is  clear  and  simple.  If,  however, 
the  vessel  staggering  under  its  load  of  contraband  is  destined  to  a  neutral 
port,  it  might  seem  at  first  sight  that  the  matter  is  free  from  doubt,  be- 
cause trade  between  neutral  ports  is  not  forbidden.  But  it  does  not 
follow  that  the  ostensible  is  in  reality  the  ultimate  destination,  for  a 
neutral  port  may  be  and  often  is  thrust  in  between  the  point  of  depart- 
ime  and  the  final  destination  of  the  cargo.  If  the  neutral  port  is  in 
close  proximity  to  the  enemy  port  and  if  a  neutral  destination,  as  shown 
by  the  ship's  papers,  protects  the  vessel  from  capture  during  its  voyage 
to  the  neutral  port,  it  is  evident  that  the  shipper  has  gone  a  long  way  to 
supply  the  enemy  with  contraband,  and  that  by  the  simple  device  of 
transshipment  of  cargo  from  the  neutral  port,  the  enemy,  as  well  as  the 
shipper,  is  likely  to  gain  by  the  transaction,  imless  the  enemy  port  in 
question  be  blockaded. 

The  question,  therefore,  presents  itself,  whether  a  voyage  to  a  neutral 
port,  from  which  a  transshipment  is  comparatively  easy  and  from  which 
transshiinnent  actually  does  occur,  is  not  to  be  considered,  although 
broken  in  fact,  as  continuous  in  law,  and  whether  a  belligerent  would  be 
regarded  as  justified  in  considering  the  voyage  as  continuous  and  inter- 
cepting the  vessel  and  its  cargo,  whenever  it  appeared,  from  the  attend- 
ant circumstances  and  as  the  result  of  experience,  that  the  ultimate,  as 
distinguished  from  the  ostensible,  destination  of  the  vessel  is  in  reality 
a  port  of  the  enemy?  Such  has  been  and  is  the  practice  of  Great  Britain 
and  of  the  United  States,  as  evidenced  by  a  long  line  of  carefully  con- 
mdered  and  well  reasoned  decisions  of  their  prize  courts.  The  doctrine 
originated  in  the  capture  by  Great  Britian  of  neutral  vessels  carrymg 
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on  in  time  of  war  the  coasting  or  colonial  trade  to  which  they  were  not 
admitted  in  time  of  peace,  and  was  extended  to  apply  to  a  shipment  of 
contraband  from  one  neutral  port  to  another,  provided  it  appeared  that 
the  neutral  port  was  interposed  in  order  to  break  the  continuity  of  the 
voyage  whether  by  merely  touching  at  the  port,  or  by  imloading  the 
cargo  and  reshipping  it  either  on  the  original  or  on  a  substituted  vessel. 

In  lieu  of  many  cases  which  might  be  cited  on  this  point,  for  the  British 
and  American  reports  are  full  of  tl^em,  a  portion  of  the  judgment  of 
Sir  William  Grant  is  quoted  from  the  case  of  the  WiUiam,  decided  in 
1806,^^  not  merely  because  it  is  a  leading  authority,  but  because  of  the 
weight  which  attached  to  the  opinions  of  that  great  and  learned  judge^ 
whether  they  be  in  the  domain  of  equity  or  of  international  law.  In 
this  case  the  WiUiam  proceeded  from  La  Guayra  in  Venezuela,  then  a 
Spanish  colony,  to  the  United  States,  where  the  cargo  was  landed^ 
entered  at  the  custom  house,  reshipped  to  the  port  of  Bilboa  in  Spain^ 
and  the  vessel  was  captured  on  the  voyage  to  this  latter  port.  In  con* 
sidering  whether  the  voyage  was  continuous  or  was  broken  by  the  inter* 
position  of  a  neutral  port.  Sir  William  Grant  said : 

The  act  of  shifting  the  cargo  from  the  ship  to  the  shore,  and  from  the 
shore  back  again  into  the  ship,  does  not  necessarily  amount  to  the  ter- 
mination of  one  voyage  and  the  commencement  of  another.  It  may  be 
wholly  unconnected  with  any  purpose  of  importation  into  the  place 
where  it  is  done:  Supposing  the  landing  to  be  merely  for  the  purpose  of 
airing  or  drying  the  goods,  or  of  repairing  the  ship,  would  any  man  think 
of  describing  the  voyage  as  beginning  at  the  place  where  it  happened  to 
become  necessary  to  go  through  such  a  process?  Again,  let  it  be  supposed 
that  the  party  has  a  motive  for  desiring  to  make  the  voyage  appear  to 
begin  at  some  other  place  than  that  of  the  originsd  lading,  and  that  he 
therefore  lands  the  cargo  purely  and  solely  for  the  purpose  of  enabling 
himself  to  affirm,  that  it  was  at  such  other  place  that  the  goods  were 
taken  on  board,  would  this  contrivance  at  all  alter  the  truth  of  the  fact? 
Would  not  the  real  voyage  still  be  from  the  place  of  the  original  ship- 
ment, notwithstanding  the  attempt  to  give  it  the  appearance  of  having 
begun  from  a  different  place?  The  truth  may  not  always  be  discernible, 
but  when  it  is  discovered,  it  is  according  to  the  truth  and  not  according^ 
to  the  fiction,  that  we  are  to  give  to  the  transaction  its  character  and 
denomination.  If  the  voyage  from  the  place  of  lading  be  not  really 
ended,  it  matters  not  by  what  acts  the  party  may  have  evinced  his  desire 
of  making  it  appear  to  have  been  ended.    That  those  acts  have  been 

«>  Reported  in  5  C.  Robinson,  385. 


THE  DECLARATION  OF  LONDON  OF  FEBRUABT  26,  1909     315 

attended  with  trouble  and  expense  cannot  alter  their  quality  or  their 
effect.  The  trouble  and  expense  may  weigh  as  circumstances  of  evidence, 
to  show  the  purpose  for  which  the  acts  were  done;  but  if  the  evasive 
purpose  be  admitted  or  proved,  we  can  never  be  foimd  to  accept  as  a 
substitute  for  the  observance  of  the  law,  the  means  however  operose, 
which  have  been  employed  to  cover  the  breach  of  it.  Between  the  actual 
importation  by  which  a  voyage  is  really  ended,  and  the  colorable  im- 
portation which  is  to  give  it  the  appearance  of  being  ended,  there  must 
necessarily  be  a  great  resemblance.  The  acts  to  be  done  must  be  almost 
entirely  the  same;  but  there  is  this  diflference  between  them. — ^The 
landing  of  the  cargo,  the  entry  at  the  custom  house,  and  the  pa3rment 
of  such  duties  as  the  law  of  the  place  requires,  are  necessary  ingredients 
in  a  genuine  importation;  the  true  purpose  of  the  owner  cannot  be 
effect^  without  them.  But  in  a  fictitious  importation  they  are  mere 
voluntary  ceremonies,  which  have  no  natural  connection  whatever  with 
the  purpose  of  sending  on  the  cargo  to  another  market,  and  which, 
therefore,  would  never  be  resorted  to  by  a  person  entertaining  that  pur- 
pose, except  with  a  view  of  giving  to  the  voyage  which  he  has  resolved  to 
continue,  the  appearance  of  being  broken  by  an  importation,  which  he 
has  resolved  not  really  to  make.** 

If  Sir  William  Grant's  reasoning  be  sound,  and  it  is  believed  in  law 
that  it  is  unanswerable,  it  would  necessarily  follow  that  goods  other  than 
contraband,  shipped  from  a  neutral  port  to  another  neutral  port  with  the 
intention  of  being  transported  from  the  latter  to  an  enemy  port  imder 
blockade,  would  be  in  law  a  shipment  from  the  original  port  to  the  port 
of  blockade,  and  that  the  extension  by  the  United  States  of  the  doctrine 
of  continuous  voyage  to  cover  voyages  to  blockaded  ports  was  as  sound 
in  theory  as  it  was  effective  in  practice.  It  has  been  stated,  however, 
that  the  United  States  renoimced  the  doctrine  of  continuous  voyage  as 
applied  to  blockade,  in  order  to  insiu^  the  success  of  the  Conference. 
If  the  doctrine  of  continuous  voyage  be  admitted,  there  seems  to  be  no 
reason  why  it  should  not  be  applied  to  conditional  as  well  as  to  absolute 
contraband,  because  contraband,  whether  it  be  absolute  or  conditional, 
is  liable  to  capture  and  confiscation,  if  directed  to  an  enemy  port.  The 
intent  in  each  case  is  the  same;  namely,  to  supply  the  enemy  with  objects 
useful  in  war,  and  the  fact  that  some  conmiodities  are  perhaps  not  so 
useful  to  the  enemy  as  others  is  no  reason  why  they  should  not  be  cap- 
tured, provided  they  are  actually  of  use  to  the  enemy,  if  the  ultimate 

^  5  C.  Robinson,  395,  pp.  395-397.  See  also  the  leading  American  case  of  the 
SUphen  Hart,  Blatchford's  Prize  Cases,  387  (1863). 
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destination  is  an  enemy  port.  The  nations  have  hithaio  been  divided 
into  two  groups:  the  one  applying  and  the  other  rejecting  the  doctrine 
of  continuous  voyage,  and  as  a  c<»npromise  rather  of  fact  than  of  law, 
Great  Britain  and  the  United  States  consulted  to  renounce  the  doctrine 
of  continuous  vojrage  in  cases  of  conditional  contraband,  and  the  nations 
opposing  the  doctrine  consented  to  recognise  it  in  the  case  of  absolute 
contraband. 

But  the  value  (A  the  doctrine  and  the  services  it  may  rend^  to  the 
belligerent  even  in  cases  of  conditional  contraband  are  recognised  by 
Article  36,  which  permits  capture  "in  cases  where  the  enemy  country 
has  no  seaboard."  This  would  seem  to  the  uninitiated  as  giving  back 
with  one  hand  what  is  taken  away  with  the  other,  for  the  neutrality  of  a 
port  is  not  affected  by  the  fact  that  the  place  of  ultimate  destination  is 
reached  by  land  instead  of  by  sea.  Shipment  to  Lorenso  Marques  and 
then  transshipment  on  land  to  the  Boers  without  a  seaport  apparently 
differs  from  shipment  to  Nassau  and  transshipment  by  water  to  a  port 
of  the  Confederate  States  of  America.  It  depends  in  this  case,  as  in 
many  others,  whose  ox  is  gored.  However,  the  neutral  knows  his  rights 
and  the  risks  which  he  assumes. 

With  this  explanation  of  the  doctrine  and  its  partial  rejection,  it  is 
believed  that  the  following  provisions  of  the  Declaration  dealing  with 
contraband  as  affected  by  destination  are  clear  without  further  comment, 
except  in  the  case  of  Article  34,  although  the  questicm  of  proof  might 
well  be  examined  if  considerations  of  space  permitted: 

Article  30 

Absolute  contraband  is  liable  to  capture  if  it  is  shown  to  be  destined 
to  territory  belonging  to  or  occupied  by  the  enemy,  or  to  the  armed 
forces  of  the  enemy.  It  is  immaterial  whether  the  carriage  of  the  goods 
is  direct  or  entails  transshipment  or  a  subsequent  transport  by  land. 

Article  31 

Proof  of  the  destination  specified  in  Article  30  is  complete  in  the  fol- 
lowing cases: 

(1)  When  the  goods  are  documented  for  discharge  in  an  enemy  port, 
or  for  delivery  to  the  armed  forces  of  the  enemy. 

(2)  When  the  vessel  is  to  call  at  enemy  ports  only,  or  when  she  is  to 
touch  at  an  enemy  port  or  meet  the  armed  forces  of  the  enemy  before 
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reaching  the  neutral  port  for  which  the  goods  in  question  are  doc- 
umented. 

Article  32 

Where  a  vessel  is  carrying  absolute  contraband,  her  papers  are  con- 
clusive proof  as  to  the  voyage  on  which  she  is  engaged,  unless  she  is  found 
clearly  out  of  the  course  indicated  by  her  papers  and  unable  to  give 
adequate  reasons  to  justify  such  deviation. 

Article  33 

Conditional  contraband  is  liable  to  capture  if  it  is  shown  to  be  destined 
for  the  use  of  the  armed  forces  or  of  a  government  department  of  the 
enemy  state,  unless  in  this  latter  case  the  circumstances  show  that  the 
goods  cannot  in  fact  be  used  for  the  purposes  of  the  war  in  progress.  This 
ktter  exception  does  not  apply  to  a  consignment  coming  under  Arti- 
cle 24  (4). 

Article  34 

The  destination  referred  to  in  Article  33  is  presumed  to  exist  if  the 
goods  are  consigned  to  enemy  authorities,  or  to  a  contractor  established 
in  the  enemy  country  who,  as  a  matter  of  common  knowledge,  supplies 
articles  of  this  kind  to  the  enemy.  A  similar  presumption  arises  if  the 
goods  are  consigned  to  a  fortified  place  belonging  to  the  enemy,  or  other 
place  serving  as  a  base  for  the  armed  forces  of  the  enemy.  No  such  pre- 
sumption, however,  arises  in  the  case  of  a  merchant  vessel  bound  for 
one  of  these  places  if  it  is  sought  to  prove  that  she  herself  is  contraband. 

In  cases  where  the  above  presumptions  do  not  arise,  the  destination  is 
presumed  to  be  innocent. 

The  presumptions  set  up  by  this  article  may  be  rebutted. 

Article  35 

Conditional  contraband  is  not  liable  to  capture,  except  when  found 
on  board  a  vessel  bound  for  territory  belonging  to  or  occupied  by  the 
enemy,  or  for  the  armed  forces  of  the  enemy,  and  when  it  is  not  to  be 
discharged  in  an  intervening  neutral  port. 

The  ship's  papers  are  conclusive  proof  both  as  to  the  voyage  on  which 
the  vessel  is  engaged  and  as  to  the  port  of  discharge  of  the  goods,  unless 
she  is  found  clearly  out  of  the  course  indicated  by  her  papers,  and  unable 
to  give  adequate  reasons  to  justify  such  deviation. 

Article  36 

Notwithstanding  the  provisions  of  Article  35,  conditional  contraband, 
if  shown  to  have  the  destination  referred  to  in  Article  33,  is  liable  to  cap- 
ture in  cases  where  the  enemy  country  has  no  seaboard. 

In  view  of  the  discussion  and  criticism  to  which  Article  34  has  been 
subjected,  in  so  far  as  conditional  contraband  is  concerned,  and  more 
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especially  as  food  stuffs,  made  conditknial  contraband  by  Article  24, 
sectiQD  1,  are  ooncemed,  it  may  be  well  to  attempt  to  ascertain  the  eacact 
meaning  of  Article  34  by  an  examination  of  the  text  as  ea^lained  by  the 
offidal  report  of  Professor  Renault,  which  interpreted  and  accompanies 
the  Declaration.  It  may  well  happen  that  the  meaning  of  an  article  is 
open  to  doubt,  because  of  the  brevity  required  or  usually  found  in  texts 
of  this  kind.  The  question  then  arises  whether  the  article  is  to  be  inter- 
preted solely  by  reference  to  its  terms,  as  is  the  British  and  in  a  lesser 
degree  the  American  practice  in  the  case  of  an  act  of  a  legislature,  or 
whether  reference  may  be  had  to  the  explanation,  technically  called  the 
report,  which,  as  heretofore  stated,  usually  accompanies  a  convention 
or  declaration  of  an  international  conference.  The  question  is  not  one 
of  form  but' of  substance  and,  as  a  competent  person  is  appointed  by  the 
conference  to  draft  the  report,  which  is  examined  by  the  members  of 
the  conference,  corrected  in  accorditnce  with  their  suggestions,  and 
adopted  by  it,  it  would  appear  that,  while  only  the  text  of  the  conven- 
tion or  declaration  is  ratified  by  the  governments  participating  in  the 
conference  or  adhering  subsequently  to  it,  the  convention  or  declaration 
is  nevertheless  to  be  understood  in  the  sense  in  which  it  was  explained 
and  interpreted  in  the  report  accompanying  it. 

It  appears  from  an  examination  of  the  minutes  of  the  London  Con- 
ference that  Professor  Louis  Renault  was  appointed  to  prepare  the  re- 
port on  the  Declaration  of  London;  that  it  was  presented,  considered  and 
amended  in  some  respects  at  the  session  of  February  25,  1909,  after 
which  the  president  declared  the  report  to  be  accepted  by  the  Ck>nf erence. 
Li  an  interesting  letter  to  the  Times,  dated  January  31,  1911,  the  late 
Professor  Westlake  insisted  that  "both  the  report  and  the  articles  were 
adopted"  by  the  Conference,  whereas  Professor  Holland  maintAins  that 
only  the  text  of  the  articles  was  adopted,  not  the  report,  and  that  the 
Declaration  as  such  should  be  construed  without  reference  to  the  report. 
But  without  attempting  to  arbitrate  the  dispute  between  these  two 
learned  and  equally  competent  authorities,  it  may  be  said  that  neither 
was  a  member  of  the  Conference,  and  that  their  views,  however  interest- 
ing, are  but  secondary  evidence  of  the  importance  which  the  delegates 
themselves  attached  to  the  report.  The  president  of  the  Conference, 
Earl  Desart,  declared  the  report  to  be  accepted  by  the  Conference,  and 
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this  same  Earl  Desart,  as  chairman  of  the  British  delegation,  stated  to 
his  government  the  relation  existing  between  the  Declaration,  on  the 
one  handy  and  the  report,  on  the  other.  In  transmitting  the  proceedings 
of  the  Conference  to  Sir  Edward  Grey,  His  Majesty's  Principal  Secre- 
tary of  State  for  Foreign  Affairs,  under  date  of  March  1,  1909,  Earl 
Desart  and  the  British  delegates  used  the  following  language : 

Attached  to  these  minutes  is,  among  other  papers,  the  General  Report 
to  the  Conference  prepai'ed  by  M.  Renault.  We  desire  to  call  your 
particular  attention  to  this  document,  which  contains  a  most  lucid  ex- 
planatory and  critical  commentary  on  the  provisions  of  the  Declaration. 
It  should  be  borne  in  mind  that,  in  accordance  with  the  principles  and 
practice  of  continental  jurisprudence,  such  a  report  is  considered  an 
authoritative  statement  of  the  meaning  and  intention  of  the  instnunent 
which  it  explains,  and  that  consequently  foreign  governments  and 
courts,  and,  no  doubt  also,  the  International  Prize  Court,  will  construe 
and  interpret  the  provisions  of  the  Declaration  by  the  light  of  the  com- 
mentary given  in  the  report.*^ 

It  might  be  objected,  however,  that  the  British  Government  attached 
no  particular  importance  to  the  views  of  Earl  Desart  and  his  colleagues 
and  considered,  as  would  be  the  case  with  a  municipal  statute,  the  text 
alone  as  binding.  This  is,  however,  not  the  case,  as  the  views  of  the 
delegates  were  formally  adopted  by  the  British  Foreign  Office  in  a  com- 
munication addressed  to  the  Edinburgh  Chamber  of  Commerce,  the 
material  portion  of  which  is  as  follows : 

In  view  of  the  reference,  under  the  first  head  of  the  conclusions  sum- 
marized at  the  end  of  your  letter,  to  the  desirability  of  eliminating  any 
elements  of  ambiguity  from  the  rules  laid  down.  Sir  E.  Grey  desires  me 
to  point  out  that  this  object  is  largely  attained  by  the  Report  of  the 
Drafting  Committee  of  the  London  Naval  Conference,  1908-9.  Your 
directors  are  no  doubt  aware  that  it  is  the  well  recognized  practice  of 
international  conferences  to  entrust  to  a  special  committee  the  drafting 
of  a  General  Act  of  any  Conventions  to  be  adopted  and  signed  by  the 
plenipotentiaries.  Where  the  report  in  which  the  Drafting  Committee 
submits  to  the  Conference  the  result  of  its  labors  contains  a  reasoned 
commentary  elucidating  the  provisions  of  such  Conventions,  it  becomes, 
if  formally  accepted  by  the  Conference,  an  authoritative  interpretation 
of  the  instruments,  and  the  conventions  must  thereafter  be  construed 
by  the  signatory  Powers  with  reference  to  the  commentary  where  nec- 

^  Correspondence  and  Documents  respecting  the  International  Naval  Conference 
held  in  London,  December  190S-February  1909;  MiscellaneouB  No.  4  (1909),  p.  94. 
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essary.  The  General  Report  of  the  draftmg  committee  of  the  Naval 
Conference  was  adopted  by  the  Conference  at  its  eleventh  plenary 
meeting  on  the  25th  of  February,  1909,  and,  accordingly,  if  the  proposed 
International  Prize  Court  is  set  up  at  The  Hague,  it  will  be  found,  when 
appljring  the  provisions  of  the  Declaration  of  London  as  between  the 
signatories,  to  construe  the  text  in  conformity  with  the  terms  of  the 
Report.* 

We  are  therefore  justified  in  considering,  so  far  as  the  British  Govern- 
ment is  concerned.  Professor  Renault's  report  as  the  official  interpreta- 
tion of  the  Conference,  and  to  refer  to  it  in  order  to  clear  up  any  doubt 
and  ambiguity  of  the  Declaration,  in  so  far  as  the  question  is  dealt  with 
in  the  report.  Viewed  in  the  light  of  the  report.  Article  34  is,  it  is  be- 
lieved, acceptable  and  is  not  open  to  the  objections  which  might  be 
made  to  it,  if  its  text  alone  were  considered;  for  by  a  combination  of 
Articles  33  and  35  with  Article  34  it  is  apparent  that  conditional  con- 
traband is  not  subject  to  capture  unless  it  be  destined  to  the  use  of  the 
enemy  and  addressed  either  to  the  enemy  authorities  or  ''to  a  contractor 
established  in  the  enemy  country  who,  as  a  matter  of  common  knowl- 
edge, supplies  articles  of  this  kind  to  the  enemy."  The  English  version 
translates  commergant  of  the  French  text  by  merchant;  but  the  character 
of  the  contractor,  as  stated  in  the  text,  is  defined  in  Professor  Renault's 
report  and  was,  it  is  believed,  accepted  by  the  Conference  in  the  sense 
there  attached  to  it.  That  the  reader  may  have  before  his  eyes  the  offi- 
cial explanation  of  the  nature  and  scope  of  these  articles  in  the  sense  in 
which  they  were  understood  and  adopted  by  the  Conference,  the  por- 
tions of  Mr.  Renault's  report  dealing  with  them  are  reproduced.  Thus, 
on  Article  33  the  report  says: 

The  rules  for  conditional  contraband  differ  from  those  laid  down  for 
absolute  contraband  in  two  respects:  (1)  There  is  no  question  of  destina- 
tion for  the  enemy  in  general,  but  of  destination  for  the  use  of  his  armed 
forces  or  government  departments;  (2)  the  doctrine  of  continuous  voy- 
age is  excluded.  Articles  33  and  34  refer  to  the  first  and  Article  35  to  the 
second  principle. 

The  articles  included  in  the  list  of  conditional  contraband  may  serve 
for  peaceful  uses  as  well  as  for  hostile  purposes.    If  from  the  circum- 

^  Quoted  from  Professor  Westlake's  letter  to  London  Times,  Jan.  31,  1911.  For 
Professor  Holland's  dissenting  opinion,  see  his  letter  to  the  TimeSf  dated  Feb.  16, 1911, 
in  his  "  Letters  to  the  Times  upon  War  and  Neutrality,"  2nd  edition  (1914),  pp.  186- 

isa 
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stances  the  peaceful  purpose  is  clear,  their  capture  is  not  justified;  it  is 
otherwise  if  a  hostile  purpose  is  to  be  assumed,  as,  for  instance,  in  the 
case  of  foodH3tu£fs  destined  for  an  enemy  army  or  fleet,  or  of  coal  destined 
for  an  enemy  fleet.  In  such  a  case  there  is  clearly  no  room  for  doubt. 
But  what  is  the  solution  when  the  articles  are  destined  for  the  civil 
government  departments  of  the  enemy  state?  It  may  be  money  sent  to 
a  government  department  for  use  in  the  payment  of  its  oflScicd  salaries, 
or  rails  sent  to  a  department  of  public  works.  In  these  cases  there  is 
enemy  destination  which  renders  the  goods  liable  in  the  first  place  to 
capture  and  in  the  second  to  condemnation.  The  reasons  for  this  are 
at  once  legal  and  practical.  The  state  is  one,  although  it  necessarily 
acts  through  different  departments.  If  a  civil  department  may  freely 
receive  foodstuffs  or  money,  that  department  is  not  the  only  gainer,  but 
the  entire  state,  including  its  military  administration,  gains  also,  since 
the  general  resources  of  the  state  are  thereby  increased.  Further,  the 
receipts  of  a  civil  department  may  be  considered  of  greater  use  to  the 
military  administration  and  directly  assigned  to  the  latter.  Money  or 
foodstuffs  really  destined  for  a  civil  department  may  thus  come  to  be 
used  directly  for  the  needs  of  the  army.  This  possibility,  which  is  al- 
ways present,  shows  why  destination  for  the  departments  of  the  enemy 
state  is  assimilated  to  that  for  its  armed  forces. 

It  is  the  departments  of  the  state  which  are  dependent  on  the  central 
power  that  are  in  question  and  not  all  the  departments  which  may  exist 
in  the  enemy  state;  local  and  municipal  bodies,  for  instance,  are  not 
included,  and  articles  destined  for  their  use  would  not  be  contraband. 

War  may  be  waged  in  such  circumstances  that  destination  for  the 
use  of  a  civil  department  can  not  be  suspect,  and  consequently  can  not 
make  goods  contraband.  For  instance,  there  is  a  war  in  Europe,  and  the 
colonies  of  the  belligerent  countries  are  not  in  fact  affected  by  it.  Food- 
stuffs or  other  articles  in  the  list  of  conditional  contraband  destined  for 
the  use  of  the  civil  government  of  a  colony  would  not  be  held  to  be  con- 
traband of  war,  because  the  considerations  adduced  above  do  not  apply 
to  their  case;  the  resources  of  the  civil  government  can  not  be  drawn  on 
for  the  needs  of  the  war.  Gold,  silver,  or  paper  money  are  exceptions, 
because  a  sum  of  money  can  easily  be  sent  from  one  end  of  the  world  to 
the  other.  ^^ 

Article  34  is  thus  interpreted: 

Contraband  articles  will  not  usually  be  directly  addressed  to  the 
military  authorities  or  to  the  government  departments  of  the  enemy 
state.  Their  true  destination  will  be  more  or  less  concealed,  and  the 
captor  must  prove  it  in  order  to  justify  their  capture.  But  it  has  been 
thought  reasonable  to  set  up  presumptions  based  on  the  nature  of  the 

*  Treaties,  Conventions,  etc.,  between  the  United  States  and  other  Powers,  Vol.  3 
(Charles),  pp.  300-301. 
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Crecm  to  whom,  or  place  from  which,  the  artides  are  destined.  It  may 
an  enemy  autiiority  or  a  trader  established  in  an  enemy  comitry 
who,  as  a  matter  of  common  knowledge,  supplies  the  enemy  govenmient 
with  articles  of  the  kind  in  question.  It  may  be  a  fortified  place  belong- 
ing to  tiie  enemy  or  a  place  used  as  a  base,  whether  of  operations  or  of 
supply,  for  the  armed  forces  of  the  enemy. 

lliis  gesxersl  presumption  may  not  be  applied  to  the  merchant  vessel 
herself  on  her  way  to  a  f ortifieid  place,  though  she  may  in  herself  be 
conditi(mal  contraband,  but  only  if  her  destination  for  the  use  of  the 
anned  forces  or  govenunent  departments  of  the  enemy  state  is  directiy 
proved. 

In  the  absence  of  the  above  presumptions,  the  destination  is  presumed 
to  be  innocent.  That  is  the  ordinary  law,  according  to  which  the  captor 
must  prove  the  illicit  character  of  the  goods  which  he  claims  to  capture. 

Finally,  all  the  presumptions  thus  set  up  in  the  interest  of  the  captor 
or  against  him  may  be  rebutted.  The  national  tribunals,  in  the  first 
place,  and,  in  the  second,  the  international  court,  will  exercise  their 
judgment.^ 

The  comment  on  Article  35  is  as  follows: 

As  has  been  said  above,  the  doctrine  of  continuous  voyage  is  excluded 
for  conditional  contraband,  which  is  only  liable  to  capture  when  it  is 
to  be  dischiurged  in  an  enemy  port.  As  soon  as  the  goods  are  docu- 
mented for  discharge  in  a  neutral  port  they  can  no  longer  be  contraband, 
and  no  examination  will  be  made  as  to  whether  they  are  to  be  forwarded 
to  the  enemy  by  sea  or  land  from  that  neutral  port.  It  is  here  that  the 
case  of  absolute  contraband  is  essentially  different. 

The  ship's  papers  furnish  complete  proof  as  to  the  voyage  on  which 
the  vessel  is  engaged  and  as  to  the  place  where  the  csLrgo  is  to  be  dis- 
charged; but  this  would  not  be  so  if  the  vessel  were  encountered  clearly 
out  of  the  course  which  she  should  follow  according  to  her  papers,  and 
unable  to  give  adequate  reasons  to  justify  such  deviation. 

This  rule  as  to  the  proof  furnished  by  the  ship's  papers  is  intended  to 
prevent  claims  frivolously  raised  by  a  cruiser  and  giving  rise  to  un- 
justifiable captures.  It  must  not  be  too  literally  interpreted,  for  that 
would  make  all  frauds  easy.  Thus  it  does  not  hold  good  when  the  vessel 
is  encountered  at  sea  clearly  out  of  the  course  which  she  ought  to  have 
followed,  and  unable  to  justify  such  deviation.  The  ship's  papers  are 
then  in  contradiction  with  the  true  facts  and  lose  all  value  as  evidence; 
the  cruiser  will  be  free  to  decide  according  to  the  merits  of  the  case.  In 
the  same  way,  a  search  of  the  vessel  may  reveal  facts  which  irrefutably 
prove  that  her  destination  or  the  place  where  the  goods  are  to  be  dLsn 
charged  is  incorrectly  entered  in  the  ship's  papers.    The  commander  of 

*"  Treaties,  Conventions,  etc.,  between  the  United  States  and  other  Powois,  VoL  3 
(Charles),  p.  301. 
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the  cruiser  is  then  free  to  judge  of  the  circumstances  and  captiure  the 
vessel  or  not  according  to  his  judgment.  To  resume,  the  ship's  papers 
are  proof,  unless  facts  show  their  evidence  to  be  false.  This  qualification 
of  the  value  of  the  ship's  papers  as  proof  seems  self-evident  and  unworthy 
of  special  mention.  The  aim  has  been  not  to  appear  to  weaken  the  force 
of  the  general  rule,  which  forms  a  saf^uard  for  neutiul  trade. 

It  does  not  follow  that  because  a  single  entry  in  the  ship's  papers  is 
shown  to  be  false  their  evidence  loses  its  value  as  a  whole.  The  entries 
which  can  not  be  proved  false  retain  their  value.^^ 

It  would  appear,  therefore,  that  articles  of  conditional  contraband, 
as  defined  by  Article  24,  or  as  added  to  the  list  by  subsequent  notifica- 
tion, are  not  subject  to  confiscation  if  actually  destuied  to  a  neutral 
port,  and  that  they  are  only  exposed  to  captiure  if  destined  for  use  in 
war  and  addressed  to  enemy  authorities  for  such  use,  or  to  a  contractor 
residing  within  the  enemy  country  who  notoriously  deals  in  such  arti- 
cles, so  as  to  assimilate  him  for  such  purposes  to  a  governmental  au- 
thority of  the  enemy. 

The  British  criterion  for  conditional  contraband  is  its  probable  use 
by  the  armed  forces  of  the  enemy.  Thus,  in  the  case  of  the  Jonge  Mar^ 
gareihaf  decided  in  1799,  Lord  Stowell  said: 

But  the  most  important  distinction  is,  whether  the  articles  were  in- 
tended for  the  ordinary  use  of  life,  or  even  for  mercantile  ships'  use;  or 
whether  they  were  going  with  a  highly  probable  destination  to  military 
use:  Of  the  matter  of  fact,  on  which  the  distinction  is  to  be  applied, 
the  nature  and  quality  of  the  port  to  which  the  articles  were  going,  is 
not  an  irrational  test;  if  the  port  is  a  general  commercial  port,  it  ^udl 
be  understood  that  the  articles  were  going  for  civil  use  although  occa- 
sionally a  frigate  or  other  ships  of  war,  may  be  constructed  in  that  port. 
On  the  contrary,  if  the  great  predominant  character  of  a  port  be  that  of 
a  port  of  naval  military  equipment,  it  shall  be  intended  that  the  articles 
were  going  for  military  use,  although  merchant  ships  resort  to  the  same 
place,  and  although  it  is  possible  that  the  articles  might  have  been  ap- 
plied to  civil  consumption;  for  it  being  impossible  to  ascertain  the  final 
application  of  an  article  andpitis  v^uSf  it  is  not  an  injurious  rule  which 
deduces  both  ways  the  final  use  from  the  immediate  destination;  and 
the  presumption  of  a  hostile  use,  founded  on  its  destination  to  a  mili- 
tary port,  is  very  much  inflamed,  if  at  the  time  when  the  articles  were 
going,  a  considerable  armament  was  notoriously  preparing,  to  which  a 
supply  of  those  articles  would  be  eminently  useful.*^ 

•^  Treaties,  Conventions,  etc.,  Vol.  3  (CharlcB),  pp.  301-302. 
»« 1  C.  Robinson,  pp.  194-195. 
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It  m  bdKTcd  dwl  fbocUntfs  for  the  an&nrr^  »  iBiUhfciiiii  il  bnm 
tbe  Mnnl  or  wSBtarj,  jmt  id  ihe  Biitirii  l^iwiih,  maj  be  Jmnmlwl  whib* 
out  fittr  of  oqHiiie  if  ihe  TBoooi  aracks  of  eoHtiafamd  be  adopted  in 
tbe  lenae  m  wUch  tfacj  wen  MMlriitaMMl  by  the  ConfeRBoe  »  mtcr- 
pretcd  bj  tiie  officad  iqxvt.  Shoold  Cheat  Bricni  rAw  the  dedara- 
tioD  becaige  of  critidanii  of  thcae  artidea^  bdljgutiita  aie  lert^ 
bj  ^>ioiiiatie  pfalcat  or  war^-m  aiiuaiiua  wtidi  anbatitqleB  kalif idual 
preCeroiee  for  eoOecdre  wiadom,  with  nhimttr  ilwiriiai  bj  an  inter- 
national  coort. 

If,  boweirer,  ibe  mfaning  of  any  of  these  artides  shoold  a|ipear  donbt- 
f ol  to  the  Britidi  Gorenoncnt,  there  eould  be  no  objection  to  an  ez- 
presi  statement  at  the  time  of  ratification  that  the  goremment  attadies 


to  the  article  or  artidea  in  question  the  mraning  assigned  to  them  in 
the  report,  as  recommended  by  the  late  Professor  Westlake,  who  says: 

There  can,  however,  be  no  objection  to  a  reservation  in  the  sense  of 
the  Report  being  appended  to  our  ratification,  as  we  are  told  it  is  in- 
tended to  do  in  the  case  of  Article  34,  to  ensure  that  furnishing  condi- 
tional contraband  to  the  enemy  shall  not  be  interpreted  as  si4^>Iying 
the  civil  enemy  population  but  cnly  the  enany  government.^ 

In  its  ratification  of  the  Convention  for  the  Pacific  Settlement  of 
International  Diqmtes,  the  United  States  explained  the  sense  in  wluch 
it  understood  Article  53,  which  authorizes  a  temporary  tribunal,  formed 
from  the  so-called  Permanent  Court  of  Arbitration  of  The  Hague,  to 
draft  the  campromis  upon  the  request  of  one  of  the  parties,  when  diplo- 
macy has  failed  to  reach  an  agreement  upon  it,  and  so  far  the  action  of 
the  United  States  in  interpreting  this  clause  in  the  instrument  of  ratifi- 
cation has  neither  been  questioned  nor  criticized.^^ 

**  ProfeMor  Wesilake's  letter  to  the  London  Times,  Feb.  25,  1911. 

**  **Residved  furtker,  aa  a  part  of  this  act  of  ratification,  that  the  United  States 
api>rovet  this  convention  with  the  understanding  that  reoourse  to  the  permanent 
court  for  the  settlement  of  dififerenoes  can  be  had  only  by  agreement  th^^to  through 
general  or  special  treaties  of  arbitration  heretofore  or  hereafter  concluded  between 
the  parties  in  dispute;  and  the  United  States  now  exercises  the  option  contained  in 
Article  fifty-three  of  said  convention,  to  exclude  the  formulation  of  the  'compromis' 
by  the  permanent  court,  and  hereby  excludes  from  the  competence  of  the  permanent 
court  the  power  to  frame  the  'compromis'  required  by  general  or  q>ecial  treaties  of 
arbitration  concluded  or  hereafter  to  be  concluded  by  the  United  States,  and  further 
expreiwly  declares  that  the  'oompromis'  required  by  any  treaty  of  arbitration  to 
which  the  United  States  may  be  a  party  shall  be  settled  only  by  agreemoit  between 


THE  DECLABATION  OF  LOI^DON  OF  FBBBUABY  26,   1909  325 

Having  now  considered  the  two  elements  which  enter  into  the  con- 
ception of  contraband,  namely,  the  nature  of  the  goods  and  their  des- 
tination, the  question  arises  as  to  the  method  of  enforcing  the  rights 
which  belligerents  are  entitled  to  exercise  to  prevent  neutral  trade  in 
contraband  as  determined  by  the  Declaration.  It  should  be  said,  how- 
ever, that  a  belligerent  right  does  not  involve  or  create  a  neutral  duty, 
for  the  neutral  nation  is  not  bound  to  prevent  the  trade  of  its  subjects  or 
citizens  in  contraband  which  the  belligerent  is  entitled  to  intercept. 
Neutral  commerce  is  subject  to  risk.  It  is  not  a  crime,  and  as  far  as  the 
neutral  is  concerned,  it  is  legitimate;  and  contracts  involving  articles 
of  contraband  will  be  upheld  and  enforced  m  neutral  courts. 

On  this  point  Mr.  Justice  Story's  judgment  in  the  case  of  the  San- 
tisstma  Trinidad,  decided  in  1822,  is  usually  cited.  It  is  perhaps  ad- 
visable, however,  to  quote  a  passage  from  a  recent  decision  of  the  Su- 
preme Court  of  the  United  States,  following  and  affirming  this  leading 
case.  Thus,  in  the  Northern  Pacific  Railway  Co.  v.  the  American  Trad- 
ing Co.,  decided  in  1904,  the  court  upheld  contracts  for  the  sale  and 
transportation  of  contraband  in  the  following  measured  language: 

Even  if  the  receivers  of  the  railroad  company  contracted  to  forward 
the  lead  by  the  steamer  sailing  from  Tacoma,  October  30,  it  is  still  in- 
sisted that  the  action  of  the  deputy  collector,  at  Tacoma,  in  refusing  to 
grant  a  clearance  to  the  steamship  while  the  lead  was  on  board,  made 
the  performance  of  the  agreement  not  only  impossible  but  unlawful,  and 
for  that  reason  the  receivers  were  absolved  from  their  agreement  to  for- 
ward by  that  vessel.  The  contract  was  not  unlawful  when  made.  It  may 
be  assumed  that  the  lead  was  contraband  of  war,  but  that  fact  did  not 
render  the  contract  of  transportation  illegal  nor  absolve  the  carrier  from 
fulfilling  it.  It  is  legal  to  export  articles  which  are  contraband  of  war, 
but  the  articles  and  the  ship  which  carries  them  are  subject  to  the  risk 
of  capture  and  forfeiture.  The  Santissima  Trinidad  and  the  St,  Ander, 
7  Wheat.  283,  340.  Neither  any  law  of  the  United  States  nor  any  pro- 
vision of  international  law  was  violated  by  the  making  of  this  contract, 
nor  by  an  attempt  to  export  the  lead  pursuant  to  its  provisions.  The 
case  does  not  come  within  the  principle  of  Brewster  v.  Kitchell,  1  Salk. 
198,  where  it  was  said  that  if  one  covenants  to  do  a  thing  which  is  law- 
ful, and  an  act  of  Parliament  comes  in  and  hinders  him  from  doing  it, 
the  covenant  is  repealed. 

the  contracting  parties,  unleaa  such  treaty  shall  expressly  provide  otherwise."  Res- 
olution of  ratification  by  the  U.  S.  Senate,  April  2, 1908.  (Treaties  and  Conventions, 
Vol.  2,  p.  2247.) 
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No  act  of  Congress  was  passed,  subsequently  to  the  makmg  of  the 
contract,  which  made  it  unlawful,  and  it  was  lawful  when  made.  It  is 
true  that  the  sailing  of  the  vessel  without  a  clearance  would  have  been 
unlawful,  and  the  deputy  collector  refused  to  grant  that  necessary  docu- 
ment wlule  the  lead  was  on  board  the  steamship.  But  that  did  not 
render  unlawful  the  contract  to  transport.  He  had  the  power  to  refuse 
to  grant  the  clearance,  and  he  did  refuse  unless  the  lead  were  taken  off. 
In  so  doing  he  undoubtedly  violated  his  duty.  He  was  not  justified  in 
eiuu^ting  any  such  condition  for  granting  the  clearance.^ 

The  neutral,  therefore,  is  not  the  agent  of  the  belligerent  in  the  matter 
of  contraband;  the  belligerent  acts  for  itself  and  in  its  own  interest. 
The  penalty  for  contraband  is  condemnation  (Article  39),  but  only  if 
taken  in  trandtu  upon  the  high  seas  or  within  the  territorial  waters  of 
the  belligerent,  and  the  vessel  is  subject  to  capture  throughout  the  whole 
of  her  voyage,  even  if  she  is  to  touch  at  a  point  of  call  before  reaching 
the  hostile  destination  (Article  37);  but  the  successful  completion  of  the 
voyage  prevents  condemnation  (Article  38).  It  may  be,  however,  that 
but  a  small  part  of  the  caigo  is  contraband,  and  the  question  arises, 
should  the  vessel  be  condemned  in  such  circumstances?  The  Conference 
answered  this  question  in  the  negative,  and  wisely,  in  Article  40: 

A  vessel  carrying  contraband  may  be  condemned  if  the  contraband, 
reckoned  either  by  value,  weight,  volume,  or  freight,  forms  more  than 
half  the  cargo. 

In  commenting  upon  this  provision,  the  learned  reporter  says: 

The  consequence  is  that  in  order  to  justify  condemnation,  it  is  enough 
that  the  contraband  should  form  more  than  half  the  cargo  by  any  one  of 
the  above  standards.  This  may  seem  harsh;  but,  on  the  other  hsuid,  any 
other  system  would  make  fraudulent  calculations  easy,  and,  on  the 
other  hand,  the  condemnation  of  the  vessel  may  be  said  to  be  justified 
when  the  carriage  of  contraband  formed  an  important  part  of  her  ven- 
ture. 

In  the  instructions  to  the  British  delegates  attention  is  called  to  the 
difference  of  opinion  heretofore  existing  on  this  subject: 

The  views  of  the  various  Powers  as  to  the  liability  of  the  ship  carry- 
ing the  contraband  cargo  are  not  altogether  in  accord.  The  British 
principle,  speaking  generally,  is  that,  apart  from  any  interest  of  the 
ship-owners  in  the  contraband  cargo,  liability  to  condemnation  de- 

"  195  U.  S.  439,  pp.  465-466, 
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pends  on  the  existence  of  forcible  resistance  or  false  papers.  The  Ck>n- 
tinental  Powers,  however,  generally  import  a  condition  that  if  the  con- 
traband forms  either  in  value  or  in  bulk  more  than  a  given  proportion  of 
the  entire  cargo  the  ship  will  be  liable  for  condenmation.  It  seems  to 
His  Majesty's  Government  that  there  is  much  to  be  said  for  this  view. 
It  is  certainly,  on  the  whole,  favourable  to  neutrals,  ftiMniwimg  the  pro- 
portion to  be  fixed  to  be  sufficiently  large.^ 

It  is  scarcely  necessary  to  add  that  this  article  is  a  compromise,  or, 
as  the  reporter  says,  'Hhe  solution  is  the  mean  between  those  proposed, 
which  varied  from  one  quarter  to  three  quarters."  But  the  provision 
seems  eminently  reasonable,  if  belligerents  are  to  prevent  trade  in  con- 
traband, and  there  appears  to  be  no  doubt  that  it  will  commend  itself 
in  practice. 

Omitting  from  consideration  Articles  41  and  42,  which  provide  for  the 
payment  of  costs  and  expenses  incurred  by  the  captor  when  the  vessel 
is  released  (Article  41)  and  for  the  condemnation  of  that  part  of  the 
cargo  belonging  to  the  owner  of  the  vessel  (Article  42),^^  we  come  to 
Article  43,  which  frees  from  confiscation  both  vessel  and  cargo,  although 
permitting  the  condemnation  of  the  cargo  on  payment  of  compensation, 
in  the  absence  of  knowledge  of  the  outbreak  of  hostilities  or  of  the  dec- 
laration of  contraband,  that  is  to  say;  of  the  additions  to  absolute  and 
conditional  contraband  in  accordance  with  Articles  23  and  25.  This 
article  is  not  only  commendable  in  itself,  but  is  render^  necessary  by 
the  fact  that  the  Second  Hague  Conference  provided  that  war  must  be 
declared  and  notified,  in  order  to  tax  neutrals  with  knowledge  and  the 
duties  imposed  by  its  existence,  and  by  the  further  fact  that  both  dec- 
laration and  notification  are  essential  in  blockade  and  contraband.  The 
text  shows  that  these  provisions  are  conceived  in  the  interest  of  neutral 
commerce. 

"*  Parliamentary  Papers,  Miscdlaneous  No.  4  (1909),  p.  24.  French  practice  is 
thus  stated  in  the  memorandum  submitted  by  the  French  Government:  "Vessels 
and  the  innocent  cargo  are  released  unless  the  contraband  composes  three-fourths  of 
the  cargo  in  value,  in  which  case  the  entire  cargo  and  the  vessels  are  confiscated/' 
Ibid.,  p.  29. 

"  ''The  statement  of  the  King's  Advocate  is  in  my  opinion  the  law  of  nations  upon 
this  point. — To  escape  from  the  contagion  of  contraband:  the  innocent  articles  must 
be  the  property  of  a  different  owner.''  Per  Lord  Stowell  in  the  Staadi  Emden,  1  C. 
Robinson,  26,  pp.  30-31  (1798). 


If  A  TCflKl  as  cueuuiUered  sc  ae&  winle>  osware^  of  At  ovitibmk  of 
hostifilaes  or  of  the  dedacsdoD.  of  cfMUzafaKid  wiikfc  aii^^ 
the  coBtEafasid  CML  HOC  be  ffMnipiimeit  fn.i^iC  ob.  ptsywBKt  of  coHipaBB- 
tkm;  tihe  tokI  iiaaeif  aod  the  remuider  of  the  caip>  aie  nol  Kdble  to 
^jiBMUwMimtinBi  or  tt>  the  coBte  sod  fmpiiHffi  lefciied  tt>  ia  Article  41. 
The  aune  rale  Jii|fes  if  the  iiiimiii,  after  Immuug  avaie  of  die  out- 
break of  hoscSties.  or  of  tiie  dedacasiaB  of  eooliafaaiid^ 
portimitj  of  dhefaarsBV  ^^  contzafaaDd. 

A  Yeaael  k  duJMd  ID  be  aware  of  the  I  ■■iiiai  of  aalateof  war,orof 
a  dedaratian  of  contzabaod,  if  abe  left  a  oeatzal  port  aobaequmtiy  to 
the  iK»tifieatkxi  to  tihe  I^3l«er  to  wiiidi  sodi  port  bdongs  of  die  ood^ 
of  hoetifities*  or  of  die  dedaiatua  of  coDtiabaiid*  lespectiTeijry  provided 
aoch  DOtificatian  was  made  ia  mflMeat  time^  A  Taael  ii  aho  decBcd 
to  be  aware  of  the  eiistenee  of  a  state  of  war  if  abe  kft  an  eutmy  port 
afler  the  outbreak  of  bofitifitiea^ 

Article  44  is  in  a  sense  the  eontinoatiGn  and  the  mussaiy  eoaqplement 
of  the  previous  article  and  requires  neither  comment  nor  juslifieatiaQ 
for  present  purposes,  other  than  to  sst  that  the  kgiiimacy  of  the  seiaure 
which  the  c^ylor  has  the  right  to  make  in  certain  circumstances  cannot 
be  determined  by  him,  but  must  be  passed  upon  in  a  jutfidal  proeeedfaig. 

Abticle  4i 

A  vessel  which  has  been  stopped  on  the  ground  that  she  is  carrying 
contraband,  and  which  is  not  liable  to  condemnation  on  account  of  the 
proportion  of  contraband  on  board,  may,  when  the  circumstances  per- 
mit, be  allowed  to  continue  her  voyage  if  the  master  is  willing  to  hand 
over  the  contraband  to  the  bellig^ent  warship. 

The  delivery  of  the  contraband  must  be  ent^ed  by  the  captor  on  the 
log-book  of  tl^  vessel  stopped,  and  the  master  must  give  the  captor  duly 
certified  copies  of  all  relevant  papers. 

The  captor  is  at  liberty  to  destroy  the  contraband  that  has  be«i 
handed  over  to  him  under  these  conditions. 

It  is  believed  that  the  chapter  dealing  with  contraband  is  satisfactory, 
if  it  be  taken  and  its  provisions  applied  in  the  sense  in  which  they  are 
understood  and  interpreted  in  the  official  report,  for  doubts  and  diffi- 
culties which  might  arise  from  the  examination  of  the  text  are  met  and 
overcome  by  the  clear  and  precise  language  of  the  report  and  the  illus- 
trations which  it  contains.  The  explanation  contained  in  the  report  con- 
cerning the  radius  within  which  vessels  attempting  to  break  blockade 
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are  subject  to  capture  harmonizes  in  fact,  if  not  in  theory,  Ck>ntinental 
and  Anglo-American  practice,  because  a  careful  examination  of  ad- 
judged cases  shows  that  vessels  attempting  to  enter  or  to  escape  from 
blockaded  ports  have  invariably  been  captured  within  the  sphere  of 
hostilities,  as  defined  by  the  Conference  and  stated  in  the  report.^®  The 
concession  made  by  Great  Britain  and  the  United  States,  therefore,  ap- 
pears to  be  rather  one  of  theory  than  of  fact.  In  the  same  way,  an  exam- 
ination of  adjudged  cases  of  capture  and  confiscation,  botii  ot  vessels  and 
cargo,  shows  that  the  doctrine  of  continuous  voyages,  renounced  in  the 
case  of  conditional  contraband,  is  likewise  rather  a  concesedon  of  theory 
than  of  fact,  and  that  the  permission  to  remove  contraband,  while  per- 
mitting the  vessel  to  continue  its  course,  meets  what  are  considered  the 
legitimate  rights  of  the  belligerent  without  too  great  a  disturbance  of  neu- 
tral trade  and  activity.  As  in  the  case  of  blockade,  so  in  contraband,  the 
Declaration  seems  to  be  rather  a  reconciliation  of  divergent  theories  than 
a  compromise  of  divergent  practices,  if  substance  be  considered  rather 
than  form. 

James  Brown  Scott. 

^  Professor  Holland,  perhaps  the  stoutest  opponent  of  the  Declaration,  seems  to 
concede  this  in  the  following  passage: 

"  In  defence  of  the  change,  it  is  alleged  that  of  the  cases  on  blockade  to  be  found  in 
the  Reports,  not  one  relates  to  a  capture  made  otherwise  than  in  the  neighbourhood 
of  the  blockading  squadron.  Even  if  this  can  be  shown,  it  would  not  prove  that  no 
such  captures  had  taken  place,  or  that  the  mere  existence  of  the  rule  had  not  checked 
blockade-numing/'    (Proposed  Changes  in  Naval  PHse  Law,  1911,  p.  11,  footnote.) 

[To  be  concluded  in  the  next  number.] 
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EDITORIAL  COMMENT 

MR.  BRYAN  AND  THE  THIRD  HAGUE  PEACE  CONFERENCE 

The  motives  which  led  the  Czar  of  Russia  to  invite  the  Powers  repre- 
sented at  St.  Petersburg  to  an  international  coi^erence  to  consider  the 
steps  which  could  be  taken  to  stop  the  increase  of  land  and  naval  arma- 
ments, to  reduce  the  expenditure  which  such  armaments  and  their  con- 
stant increase  necessitate  and  to  maintain  peace  between  nations,  lie 
hidden  in  the  archives  of  the  Russian  Government,  or  are  known  only 
to  the  initiated  who  hitherto  have  not  felt  justified  in  disclosing  them. 
The  results  of  that  Conference,  which  appropriately  met  at  The  Hague 
on  May  18, 1899,  the  birthday  of  its  illustrious  and  august  initiator,  are, 
however,  well  known  and  justified  the  Czar,  however  exalted,  high- 
minded  or  Utopian  his  motives  may  have  been.  It  did  not,  and  in  the 
330 
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nature  of  things  it  could  not,  given  conditions  as  they  are  not  what  they 
might  be,  secure  an  agreement  of  the  Powers  or  of  any  of  them  to  check 
the  growth  of  armaments  or  to  cut  down  military  and  naval  budgets.  It 
did,  however,  something  greater.  It  showed  that  the  nations  of  the 
world  might  meet  in  conference  in  times  of  profound  peace  to  discuss 
questions  of  peace  and  the  means  by  which  it  might  be  restored  if  broken, 
and  maintained  if  it  existed;  and  it  rendered  perhaps  even  a  greater  serv- 
ice than  this  by  showing  that  the  development  of  a  system  of  interna- 
tional law,  fitted  to  meet  the  needs  of  the  nations  and  to  regulate  their 
conduct  upon  principles  of  law  and  justice,  was  possible. 

As  a  matter  of  fact,  but  without  going  into  details,  it  regulated  the 
conduct  of  war  which  it  could  not  abolish  by  a  convention  on  the  laws 
and  customs  of  war  on  land.  It  adapted  the  Red  Cross  Convention, 
more  accurately  termed  the  Geneva  Convention,  for  the  care  of  sick  and 
wounded  to  maritime  warfare.  It  devised  a  Convention  for  the  Pacific 
Settlement  of  International  Disputes,  providing  for  temporary  tribunals 
with  an  easy  method  of  selecting  their  personnel  from  a  permanent 
panel  of  judges,  and  it  supplied  a  course  of  arbitral  procedure,  which  it 
was  hoped  would  be  of  great  service  to  the  nations  and  which  in  practice 
has  rendered  the  services  expected.  In  view  of  these  circumstances  it  is 
unnecessary  to  discuss  the  question  whether  the  Conference  idea  and 
the  Conference  of  1899  were  justified.  The  first  Russian  delegate,  who 
was  also  president  of  the  First  Conference,  believed  that  another  would 
be  called  in  the  succeeding  year  and  stated  his  belief  to  Mr.  Andrew  D. 
White,  chairman  of  the  American  delegation  to  the  Conference.  Years 
slipped  by  without  a  call.  Russia  became  engaged  in  a  war  with  Japan, 
so  that  it  could  not  properly  take  the  initiative.  In  this  state  of  affairs 
President  Roosevelt,  at  the  request  of  the  Interparliamentary  Union, 
which  met  at  St.  Louis  in  connection  with  the  Exposition,  sounded  the 
Powers  as  to  their  willingness  to  participate  in  a  Second  Conference,  in 
a  note  bearing  the  honored  signature  of  John  Hay  as  Secretary  of  State, 
and  dated  October  21, 1904.  The  replies  were  favorable,  and  the  Powers 
were  so  informed  by  Mr.  Hay  in  a  second  note,  dated  December  16, 
1904.  The  termination  of  the  Russo^apanese  War  by  the  treaty  of 
peace  signed  at  Portsmouth  on  September  5,  1905,  made  it  possible  for 
the  Czar  and  his  advisers  to  turn  their  thoughts  to  peace.  President 
Roosevelt  generously  relinquished  his  initiative,  and  Russia  issued  a 
call  for  a  Second  Conference. 

The  First  Conference  was  international  in  the  sense  that  it  deliberated 
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upon  matters  of  international  importance  and  in  the  fact  that  a  good 
many  nations — ^twenty-six  in  all — ^took  part  in  its  proceedings.  It  was 
not  international  in  the  sense  that  all  nations  recognizing  and  apply- 
ing international  law  in  thdr  foreign  affairs  were  invited  to  participate. 
The  United  States  and  Mexico  were  the  only  American  nations  taking 
part  in  it,  although  it  is  understood  that  Brazil  was  invited  also.  An- 
other Secretary  of  State,  the  Hon.  Elihu  Boot,  was  unwilling  that  the 
nations  should  go  into  conference  without  an  invitation  addressed  to  the 
other  republics  of  America  and  without  their  participation.  He  there- 
fore took  steps  to  secure,  and  did  actually  secure,  an  invitation  to  every 
American  state,  with  the  result  that  forty-four  nations  answered  to  the 
roll-call  at  the  opening  of  the  Second  Conference  at  The  Hague  on 
June  15,  1907.  It  is  not  necessary  to  enumerate  the  conventions  and 
declarations  negotiated  or  agreed  upon  by  it,  as  they  are  common  knowl- 
edge and  have  already  entered  into  the  practice  of  nations.  The  results 
of  the  Rrst  C!onference  were  briefly  chronicled  in  order  to  justify  its 
call,  and  a  statement  of  the  actual  results  of  the  Second  Conference  would 
serve  only  to  justify  the  intuition  or  foresight  of  its  generous  initiator. 
It  may  be  said,  however,  that  it  unanimously  adopted  the  principle  of 
compulsory  arbitration;  that  it  agreed  upon  an  International  Court  of 
Prize,  which  has  unfortunately  not  yet  been  established;  and  that  it 
drafted  a  Convention  for  a  Permanent  International  Court,  the  so-called 
Court  of  Arbitral  Justice,  to  be  composed  of  permanent  judges,  f(^  the 
.  trial  and  judicial  determination  of  controversies  between  nations  with 
the  same  ease  and  certainty  as  disputes  between  individuals.  This 
latter  court  has  not  been  called  into  being  owing  to  the  difficulty  of 
hitting  upon  a  method  of  appointing  the  judges,  generally  acceptable  to 
the  Powers  represented  at  the  Conference,  but  the  Conference  recom- 
mended that  the  court  be  established  through  diplomatic  channels. 

We  are  not  required,  however,  to  commend  either  the  Rrst  or  the 
Second  Conference,  as  the  latter  body  declared  itself  squarely  in  favor 
of  a  Third  Conference,  to  be  held  approximately  in  the  year  1915,  as  ap- 
pears from  the  text  of  this  important  action,  which  is  quoted  in  full: 

Finally,  the  conference  recommendB  to  the  Powers  the  assembly  of  a  Third  Peace 
Conference,  which  mi^t  be  held  within  a  period  corresponding  to  that  which  has 
elapsed  since  the  preceding  conference,  at  a  date  to  be  fixed  by  common  agreement 
between  the  Powers,  and  it  calls  their  attention  to  the  necessity  of  preparing  the 
progranmie  of  this  Third  Ck)nference  a  sufficient  time  in  advance  to  ensiu*e  its  de- 
liberations being  conducted  with  the  necessary  authority  and  expedition. 


BDITOtOAL  COMMENT  333 

In  order  to  attain  this  object  the  conference  considers  tJiat  it  would  be  very  desir- 
able that,  some  two  years  before  the  probable  date  of  the  meeting,  a  preparatory 
committee  should  be  charged  by  the  governments  with  the  task  of  collecting  the 
various  proposals  to  be  submitted  to  the  conference,  of  ascertaining  what  subjects 
are  ripe  for  embodiment  in  an  international  regulation,  and  of  preparing  a  programme, 
which  the  governments  should  decide  upon  in  sufficient  time  to  enable  it  to  be  care- 
fully examined  by  the  countries  interested.  This  committee  should  further  be  in- 
trusted with  the  task  of  proposing  a  system  of  organisation  and  procedure  for  the 
oonferoioe  itself. 

What  is  everybody's  business  is  proverbially  nobody's  buainees,  and 
the  year  1913  has  been  allowed  to  slip  by  without  the  appointment  of  a 
preparatory  committee,  which  should  have  been  appointed  if  the  Con- 
ference was  to  meet  two  years  later.  A  second  President  of  the  United 
States,  the  Hon.  Woodrow  Wilson,  has  taken  the  initiative,  and  his 
Secretary  of  State,  the  Hon.  William  Jennings  Bryan,  issued  on  Jan- 
uary 31,  1914,  a  circular  letter  to  the  diplomatic  agents  of  the  United 
States  accredited  to  the  governments  participating  in  the  Second  Con- 
ference, in  order  to  secure  an  agreement  for  the  meeting  of  the  Third 
Conference  in  accordance  with  the  recommendation  of  the  Second,  in 
the  course  of  the  year  1915,  and  suggesting  that  the  preparatory  com- 
mittee referred  to  should  be  composed  of  the  Administrative  Council  of 
the  Permanent  Court  of  Arbitration  at  The  Hague,  from  which  a  sub- 
committee of  its  members  might  be  formed,  in  order  to  prepare  the  details 
of  the  Conference,  to  report  to  the  full  committee,  which  in  turn  would 
communicate  directly  with  the  home  governments,  thus  obviating  the 
difficulties  of  appointing  a  preparatory  committee  of  a  small  number  of 
Powers  and  the  delays  which  would  be  necessarily  inciured.  It  is  not 
known  what  action  has  been  taken  upon  this  note,  but  the  President  and 
the  Secretary  of  State  are  to  be  congratulated  upon  the  stand  they  have 
taken,  reasonable  in  itself  and  in  accord  with  sound  precedent.  It  would 
be  interesting,  but  it  would  be  futile  in  this  part  of  the  Journal,  to  enu- 
merate the  subjects  which  might  properly  form  the  program  or  to  consider 
the  organization  and  proceduro  of  the  Conference  to  be  devised  by  the 
preparatory  committee.  It  is  sufficient  for  present  purposes  to  show  that 
the  Secretary  of  State  has  followed  in  the  footsteps  of  an  illustrious 
predecessor  by  setting  in  motion  the  machinery  which  called  into  being 
the  Second  and  which  is  calculated  to  bring  about  the  meeting  of  the 
Third  Conference.  Initiative  is  the  great  factor  in  such  matters  and  the 
initiative  has  been  taken,  and  in  view  of  the  importance  of  the  step  and 
of  the  inmiense  services  which  a  Third  Conference  could  render  by  the 
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results  of  its  predecessors,  Mr.  Bryan's  note  is  printed  in  full  as  an  ap- 
pendix to  the  present  comment. 

It  should  be  said,  in  conclusion,  that  in  addition  to  a  general  unwilling- 
ness of  some  of  the  great  Powers  to  meet  in  conference  with  what  they 
are  pleased  to  consider  their  inferiors,  and  to  discuss  in  their  presence 
matters  of  international  concern  which  have  heretofore  been  determined 
behind  closed  doors  by  a  smaU  nimiber  of  self-appointed  legislators  and 
imposed  upon  the  world  at  large,  there  appears  to  be  a  reason  why  the 
Ccmference  should  not  meet  at  the  time  appointed,  which  has  been  ad- 
vanced in  certain  quarters;  namely,  the  failure  of  some  of  the  Powers — 
notably  Great  Britain — ^to  ratify  the  actions  of  the  Second  Conference. 
The  Prize  Court  Convention  provided  in  its  seventh  article  that  the 
proposed  court  should,  in  default  of  generally  recognized  principles  of 
international  law,  decide  the  cases  submitted  to  it  "in  accordance  with 
the  general  principles  of  justice  and  equity."  Great  Britain  was  unwiU- 
ing  to  invest  judges  with  what  might  be  considered  legislative  functions, 
and  a  conference  of  ten  maritime  Powers,  called  th^  International  Naval 
Conference,  met  at  London  upon  the  invitation  of  Great  Britain,  from 
December  4,  1908,  to  February  26,  1909.  Its  deliberations  took  the 
form  of  a  Declaration,  which  it  was  hoped  would  supply  the  law  to  be 
administered  by  the  court  under  Article  7  and  which  the  Powers  not 
invited  to  the  Conference  would  gladly  accept.  But  Great  Britain  itself 
has  not  ratified  the  Declaration,  although  it  signed  it,  and  the  bill  in- 
troduced into  Parliament  modifying  prize  court  procedure  in  accordance 
with  the  Prize  Court  Convention  and  the  Declaration  of  London  was 
thrown  out  by  the  Lords  on  December  12,  1911.  Certain  Powers,  it  is 
understood,  object  to  the  meeting  of  a  Third  Conference  before  Great 
Britain  shall  have  ratified  the  Declaration  of  London  and  the  Prize 
Court  shall  be  established.  It  is  of  course  essential  that  the  agreements 
of  the  Conferences  shall  be  ratified  and  put  into  effect,  but  the  lesson  to 
be  drawn  from  the  failure  to  establish  the  Prize  Court  is  rather  that  pro- 
visions should  not  be  incorporated  in  international  agreements  which 
are  incapable  of  ratification  than  that  a  subsequent  Conference  should 
not  meet  until  they  had  been  ratified.  There  is  indeed  merit  in  the  con- 
tention, but  it  is  believed  that  it  is  more  specious  than  real.  The  busi- 
ness of  the  world  should  not  be  blocked  because  of  one  Power's  failure  to 
ratify  a  convention  or  two,  and  the  good  of  the  international  body  politic 
should  not  be  subordinated  to  the  ratification  of  a  single  convention, 
which,  however  important  in  itself,  was  not  essential  to  the  success  of 
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the  Second  Conference  and  is  not  in  fact  necessary  as  a  preliminary  to 
the  meeting  of  the  Third. 

DEPARTMENT  OF  STATE 

WAsmNGTON,  January  31,  1914. 

To  THE  Diplomatic  Officers  of  the  Untfed  States  accredffed  to  the  govern- 
ments WHICH  took  fart  IN  THE  SECOND  INTERNATIONAL  PSACB  CONFERENCE 

AT  The  Haqub 

iiendemen: 

By  the  Final  Act  of  the  Second  Peace  Conference  at  The  Hague  in  1907  it  was 
Fecommended  to  the  Powers  that  a  Third  Peace  Conference  should  be  held  within  a 
period  corresponding  to  that  which  had  elapsed  since  the  preceding  Conference,  at  a 
date  to  be  fixed  by  common  agreement  between  the  Powers,  and  attention  was  called 
to  the  necessity  of  preparing  a  program  of  the  Third  Conference  a  sufficient  time  in 
advance  to  ensure  the  conduct  of  the  deUberations  of  the  Conference  with  the  neces- 
sary authority  and  expedition. 

In  order  to  attain  this  object  it  was  by  the  Final  Act  further  declared  to  be  very 
desirable  that,  some  two  years  before  the  probable  date  of  the  meeting,  a  preparatory 
committee  should  be  charged  by  the  Governments  with  the  task  of  collecting  the 
various  propoeals  which  might  be  brought  forward  for  submission  to  the  Conference, 
of  ascertaining  what  subjects  were  ripe  for  embodiment  in  an  international  regula- 
tion, and  of  preparing  a  program  for  the  Conference.  It  was  also  proposed  that  this 
committee  should  be  entrusted  with  the  task  of  formulating  for  the  Conference  a 
system  of  organization  and  procedure. 

On  June  10,  1912,  the  President  of  the  United  States  appointed  an  advisory  com- 
mittee to  this  Govenmient  to  consider  proposals  for  a  program  for  the  next  Con- 
ference. This  committee  has  submitted  an  elaborate  preliminary  report.  The  nec- 
essary steps  have  not,  however,  been  taken  by  the  governments  concerned  for  the 
appointment  of  the  international  preparatory  committee  contemplated  by  the  Final 
Act  of  the  last  Conference.  It  having  been  in  effect  recommended  to  the  Powers  by 
the  last  Conference  that  the  Third  Conference  should  be  held  within  a  period  of 
eight  years,  which  would  make  the  meeting  fall  in  the  year  1915,  a  space  of  a  year 
and  a  half  still  remains  within  which  the  preparation  of  the  program  may  be  accom- 
plished. This  is  a  period  much  longer  than  that  which  was  found  to  be  sufficient  for 
the  preparation  of  the  programs  of  the  First  and  Second  Conferences. 

With  a  view  to  facilitate  the  consideration  and  preparation  of  the  program  of  the 
next  Conference,  the  President  desires  you  immediately  to  propose  to  the  govern- 
ments to  which  you  are  respectively  accredited  that  the  duties  of  the  international 
preparatory  committee  shall  be  committed  to  the  Administrative  Council  of  the 
Permanent  Court  of  Arbitration  at  The  Hague,  this  Council  being  composed  of  the 
Netherlands  Minister  of  Foreign  Affairs  and  the  diplomatic  representatives  of  the 
Contracting  Powers  accredited  to  The  Hague.  To  this  Council  the  task  of  prepara- 
tion for  the  Conference  may  readily  and  appropriately  be  committed.  The  place  at 
which  the  Council  sits  leaves  nothing  to  be  desired  from  the  point  of  view  of  con- 
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▼enienoe,  while  the  entniBimg  of  the  work  to  a  competent  body  aheady  in  enstenoe- 
would  result  in  an  appreciable  saving  both  in  tune  and  in  expense.  If  the  Membership 
of  the  Council  were  found  to  be  too  large  for  the  efficient  canying  on  of  the  work  in 
detail,  this  difficulty  could  at  once  be  solved  by  the  appointment  of  subconmdttees 
to  deal  with  particular  subjects. 

I  am,  Gentlemen, 

Your  obedient  servant, 

WILLIAM  JENNINGS  BRYAN. 


THE  APPOINTMENT  OF  MR.  ROBERT  LANSING  OF  NEW  YORK  AS  COUNSELGE 

OF  THE  DEPARTMENT  OF  STATE 

On  March  27,  1914,  Mr.  Robert  Lansing  was  confirmed  as  Ck>unseIor 
of  the  Department  of  State  and  took  the  oath  of  office  on  the  first  day 
of  April.  The  position  to  which  Mr.  Lansing  was  appointed,  it  is  under- 
stood  upon  the  personal  recommendation  of  Secretary  Bry^n,  is  in  itself 
of  the  greatest  importance  not  only  because  he  is  second  in  authority  to 
the  Secretary,  but  is  Acting  Secretary  of  State  during  his  absence,  and 
in  view  of  the  delicate  and  intricate  problems  of  international  law  con- 
fronting the  Department,  upon  whose  successful  determination  the  honc^ 
and  prestige  of  the  United  States  depend,  the  position  assumes  a  dignity 
and  importance,  which  it  is  difficult  to  overestimate.  It  is  no  doubt  a 
consolation  to  the  authorities,  as  it  is  a  source  of  pride  to  the  American 
Society  of  International  Law,  of  which  he  was  a  founder,  and  to  its 
Journal,  of  which  he  is  an  editor,  that  Mr.  Lansing  has  been  chosen,  and 
that  he  has  consented  to  accept  the  position  of  Counselor  of  the  Depart- 
ment of  State. 

His  training  for  the  post  has  more  than  prepared  him  for  the  perform- 
ance of  its  duties,  as  is  evidenced  by  a  summary  statement  of  his  career. 
He  was  bom  at  Watertown  in  the  State  of  New  York  on  October  17, 
1864,  the  son  of  an  eminent  lawyer  and  descendant  of  a  family  closely 
identified  with  the  history  of  New  York.  He  graduated  from  Amherst 
College  in  1886,  and  three  years  later^began  the  practice  of  law  at  Water- 
town  and  has  since  continued  in  private  practice  except  when  retained  by 
his  own  and  foreign  governments  in  important  cases,  the  list  of  which  is 
large  and  imposing.  In  1892  he  was  appointed  associate  counsel  for 
the  United  States  in  the  Fur  Seal  Arbitration  and  attended  the  sessions 
of  the  international  tribunal  held  in  Paris  in  1893.  In  1894-5  he  was 
counsel  for  the  Mexican  and  Chinese  Legations  at  Washington.  In  1896 
he  was  appointed  by  Mr.  Richard  Olney,  then  Secretary  of  State,  coun- 
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-bA  for  the  govenunent  before  the  Bering  Sea  Claims  Ck>inmission  and  as 
43uch  attended  the  CJommission  as  representative  of  this  government  at 
its  sessions  held  in  Victoria,  British  CJolumbia,  in  1896-7,  and  at  Montreal 
imd  Halifax  in  the  latter  year.  He  was  counsel  for  private  parties  before 
the  Canadian  Joint  High  Commission  in  1898-0  and  counselor  for  the 
Mexican  and  Chinese  Legations  at  Washington  in  1900-1.  He  was 
solicitor  and  counsel  for  the  government  before  the  Alaskan  Boundary 
Tribunal  in  1903  and  attended  the  sessions  of  the  tribunal  at  London  in 
his  official  capacity.  He  was  counsel  for  private  parties  in  the  Ven- 
-ezuelan  asphalt  disputes  in  1905;  counsel  for  the  United  States  in  the 
Atlantic  Fisheries  Arbitration  at  The  Hague  in  1908,  and  as  such  counsel 
attended  the  sessions  of  the  Hague  Tribunal  which  decided  this  long- 
standing and  important  dispute  in  1910.  He  was  technical  delegate  of 
the  government  in  the  Fur  Seat  Conference  at  Washington  in  1911,  and 
special  counsel  for  the  Department  of  State  on  various  pending  diplo- 
matic questions  and  for  the  negotiation  with  Great  Britain  of  the  claims 
to  be  arbitrated  under  the  special  agreement  of  1910;  in  1911  counsel 
for  the  United  States  before  the  American  and  British  Claims  Arbitra- 
tion, and  from  1913  to  the  date  of  his  appointment  as  Counselor,  he  was 
Agent  of  the  United  States  before  this  Commission. 

Such  in  brief  is  the  experience  which  he  has  had  in  the  practice  of 
international  law.  His  interest,  however,  in  his  favorite  subject  has 
been  theoretical  as  well  as  practical,  for  he  was  one  of  the  founders  of 
the  American  Society  of  International  Law  in  1906  and  has  been  since 
its  foundation  a  member  of  its  executive  committee.  He  was  intimately 
associated  with  the  establishment  of  the  American  Journal  of  Interna- 
tional Law  in  1907,  from  which  date  he  has  been  an  editor  of  the  Joiunal, 
and  he  has  from  time  to  time,  as  his  professional  engagements  would 
permit,  contributed  to  it  articles,  editorial  comments  and  book  reviews. 
In  addition  to  this,  he  is  author  of  a  text  book  on  civil  government,  en- 
titled Government,  its  Origin,  Growth  and  Form  in  the  United  States  (1902), 
and  also  of  numerous  articles  and  addresses  on  diplomatic  questions 
and  subjects  pertaining  to  international  law  and  arbitration. 

Mr.  Lansing  has  represented  the  Urdted  States,  it  is  believed,  in  more 
international  arbitrations  than  any  living  American,  and  he  has  had  a 
longer  and  broader  experience  in  international  arbitration  and  has  ap- 
peared more  frequently  before  arbitral  tribunals  than  any  living  lawyer. 
It  is  an  interesting  fact,  and  not  without  significance,  that,  although  a 
<X)nsistent  Democrat,  Mr.  T<ansing  has  been  repeatedly  appointed  to 
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represent  his  country  by  Republican  administrations,  a  statement  more* 
eloquent  than  labored  comment  upon  his  abilities  and  attainments.  It 
should  be  said,  in  conclusion,  that  Mr.  Lansing,  in  addition  to  the  sterling 
qualities  which  have  justified  and  indeed  dictated  his  selection  for  his 
present  post,  possesses  the  grace  and  charm  of  manner  so  essential  in 
diplomatic  intercourse,  and  that  in  fact  as  well  as  in  theory  he  is  a  high«^ 
minded  and  Christian  gentleman. 

ARBITRATION  OF  CLAIMS  RELATING  TO  RELIGIOUS  PROPERTIES  BETWEEN 
FRANCE,- GREAT  BRITAIN,   SPAIN,  AND  PORTUGAL 

On  July  31,  1913,  a  special  agreement — ^technically  called  in  French 
a  compramia — ^was  signed  by  representatives  of  France,  Great  Britain, 
Spain  and  Portugal  for  the  submission  to  the  arbitration  of  a  special 
tribunal,  to  be  constituted  and  to  sit  at  The  Hague,  of  ''claims  relating, 
to  the  properties  of  the  French,  Britbh  and  Spanish  nationals,  expro- 
priated by  the  Government  of  the  Portuguese  Republic  after  "the  proc- 
lamation of  the  Republic."  It  is  important  to  note  in  this  connection 
certain  details  of  the  procedure  to  be  followed  by  the  tribunal  and  tO' 
state  its  membership. 

A  tribunal  of  five  with  elaborate  oral  arguments  before  it  by  agents  or 
counsel,  as  provided  by  the  Convention  for  the  Pacific  Settlement  of 
International  Disputes  of  1899,  has  been  found  in  practice  to  be  less 
satisfactory  than  a  smaller  tribunal  with  summary  procedure.  At  the 
Second  Hague  Conference  the  French  delegation  proposed  an  addition 
to  the  convention,  providing  for  a  tribunal  of  three  with  little  or  no  oral 
argument.  It  was  believed  that  this  tribunal  would  be  more  satisfactory 
in  small  technical  questions,  and  that  the  proceedings  before  it  should 
be  written,  in  the  sense  that  the  contentions  of  plaintiff  and  defendant, 
to  use  a  technical  term  of  municipal  law,  should  be  prepared,  printed,, 
and  submitted  to  the  arbitrators  in  session  at  The  Hague,  who  should 
base  their  judgment  primarily  upon  these  documents,  although  agents 
or  counsel  of  the  contending  parties  should  be  present  and  give  explana- 
tions upon  any  point  or  points  suggested  by  the  tribunal.  This  system 
of  summary  procedure  was  embodied  in  Chapter  IV  of  the  Convention 
of  1907,  the  five  articles  of  which  read  as  follows: 

Article  86 

With  a  view  to  facilitating  the  working  of  the  system  of  arbitration  in  disputes: 
admitting  of  a  summary  procedure,  the  contracting  Powers  adopt  the  following  ruleSy. 
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which  shall  be  obseryed  in  the  absence  of  other  arrangements  and  subject  to  the 
reservation  that  the  provisions  of  Chapter  III  apply  so  far  as  may  be. 

Abticlb  87 

Each  of  the  parties  in  dispute  appoints  an  arbitrator.  The  two  arbitrators  thus 
selected  choose  an  umpire.  If  they  do  not  agree  on  this  point,  each  of  them  proposes 
two  candidates  taken  from  the  general  list  of  the  members  of  the  Permanent  Court 
exclusive  of  the  members  i^pointed  by  either  of  the  parties  and  not  being  nationals 
of  either  of  them;  which  of  the  candidates  thus  proposed  shall  be  the  umpire  is 
determined  by  lot. 

Article  88 

In  the  absence  of  any  previous  agreement  the  tribunal,  as  soon  as  it  is  formed, 
settles  the  time  within  which  the  two  parties  must  submit  their  respective  cases  to  it. 

Articlb  89 

Each  party  is  represented  before  the  tribunal  by  an  agent,  who  serves  as  inter- 
mediary between  the  tribunal  and  the  government  who  appointed  him. 

Abticlb  90 

The  proceedings  are  conducted  exclusively  in  writing.  Each  party,  however,  is 
entitled  to  ask  th&t  witnesses  and  experts  should  be  called.  The  tribunal  has,  for  its 
part,  the  right  to  demand  oral  explanations  from  the  agents  of  the  two  parties,  as 
well  as  from  the  experts  and  witnesses  whose  appearance  in  court  it  may  consider 
useful. 

It  will  be  observed  that  the  procedure  laid  down  in  the  above  articles 
may  be  varied  by  agreement  of  the  parties,  and  this  is  what  has  happened 
in  the  present  case,  although  the  arbitration  is  to  be  conducted  in  general 
accord  with  Chapter  IV  of  the  CJonvention  of  1907. 

It  was  foreseen  that  the  decision  of  the  cases  might  require  oral  ex- 
planations for  their  good  understanding,  and  that  the  claims  of  the  dif- 
ferent governments  might  require  or  justify  the  appointment  of  agents 
to  represent  them  before  the  tribunal.  Hence  Article  8  authorizes 
Portugal  to  appoint  one  or  three  agents  to  represent  it,  with  the  right  of 
each  plaintiff  to  appoint  a  separate  agent  or  to  agree  upon  one  and  the 
same  agent,  if  they  desire.  It  was  further  provided  that  the  agents  may 
be  assisted  by  counsel.  The  extent  to  which  additional  information  may 
be  required  is,  by  Article  5,  vested  in  the  discretion  of  the  tribunal,  which 
may,  ''if  it  shall  deem  it  necessary,  ask  either  of  the  agents  to  furnish  it 
with  oral  or  written  explanations,  to  which  the  agent  of  the  opposite 
party  shall  have  the  right  to  reply,"  and  the  fact  that  counsel  may  be 
appointed  by  each  country  to  assist  the  agents  leads  to  the  conclusion 
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that  something  very  much  like  oral  argument  may  be  permitted.  The 
written  documents  are,  according  to  the  terms  of  the  same  article,  a 
case  (mhnoire)  by  the  claimant  government,  to  be  presented  within  four 
months  of  the  date  of  the  agreement,  and  a  counter-case  of  Portugal 
to  be  presented  within  six  months  from  the  filing  of  the  case.  The  claim- 
ant government  may  present  a  written  rejoinder  at  least  three  weeks 
before  the  first  meeting  of  the  tribimal,  and  Portugal  reserves  the  right 
for  ''such  period  of  three  weeks,  and  up  to  the  date  of  the  aforesaid  meet- 
ing, to  answer  by  a  counter-reply."  As  is  usual  in  such  cases,  the  time 
a9:eed  upon  has  been  extended,  so  that  the  tribunal  will  not  meet  at  the 
date  originally  fixed.  The  tribunal  is  to  meet  upon  the  call  of  its  presi- 
dent, each  case  is  to  be  examined  successively  and  in  the  alphabetical 
order  of  the  parties  at  interest,  and  each  claim  shall  be  the  subject  of  a 
separate  award  (Article  4),  to  be  rendered  "within  fifteen  days  following 
the  taking  of  the  claim  under  deliberation"  (Article  10).  French  is  the 
language  to  be  used,  and  papers  and  documents  in  any  other  language 
are  not  to  be  produced  except  by  authorization  or  special  permission 
accorded  by  the  tribunal,  unless  accompanied  by  a  French  translation 
duly  certified  (Article  7).  The  tribunal  is  to  examine  and  to  decide  the 
claims  "in  accordance  with  the  conventional  rights  applicable  thereto, 
or,  that  failing,  according  to  the  general  provisions  and  principles  of 
law  and  equity"  (Article  3),  and  it  is  declared  competent  "to  determine 
the  condition  under  which  its  awards  shall  be  executed,"  (Article  9). 

The  agreement  contains  a  provision  unusual  in  such  documents,  as  it 
states  the  honorarium  which  the  members  are  to  receive  for  their  services 
at  The  Hague,  as  well  as  in  the  preparation  of  the  case,  and  provides  a 
fund  from  which  the  expenses  shall  be  paid.  Article  11  dealing  with  this 
matter  is  as  follows: 

The  honorarium  of  the  members  of  the  tribunal  shall  be  fixed  at  the  rate  of  1,200 
francs  per  week,  traveling  and  resident  expenses  included;  it  being  understood  that 
four  weeks  shall  be  allowed  in  view  of  the  necessary  study  of  the  case  and  counter- 
case  before  the  meeting  of  the  tribunal.  The  honorarium  pertaining  to  these  four 
weeks  shall  be  paid  to  the  arbitrators  the  day  of  the  first  meeting  of  the  tribunal. 

Each  of  the  parties  shall  pay  over  to  the  Bureau  of  the  Permanent  Ck>urt  of  Arbi- 
tration at  The  Hague,  at  the  time  of  presenting  his  case  and  by  way  of  provisional 
deposit,  the  sum  of  3,000  florins  (Dutch). 

Notwithstanding  its  unusual  nature,  the  article  is  believed  to  be  a 
wise  departure  from  the  practice  of  nations  in  such  matters,  as  it  enables 
the  arbitrator,  before  his  acceptance,  to  know  the  exact  remuneration 
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which  he  is  to  receive,  and  places  at  his  disposal  the  honorarium  for  the 
four  weeks  which  he  is  presumed  to  spend  in  the  preparation  of  the  case 
before  he  proceeds  to  pass  upon  it  as  a  judge  of  the  tribunal  at  The 
Hague. 

The  litigating  nations  did  not  need  to  resort  to  Article  87  of  the  Hague 
Convention  for  the  appointment  of  the  judges,  as  they  agreed  in  advance 
upon  the  members  of  the  tribunal,  all  of  whom  are  strangers  to  the  con- 
troversy. Its  members  are  Jonkheer  Savomin  Lohman  of  Holland  and 
Mr.  Lardy  of  Switzerland,  both  tried  and  experienced  arbitrators,  and 
it  is  a  very  great  satisfaction  to  the  people  of  the  United  States  and 
especially  to  the  American  Society  of  International  Law  to  note  that  its 
honored  president,  Mr.  Elihu  Root,  has  been  chosen  by  the  nations  in 
controversy  as  president  of  the  tribunal.  The  text  of  the  compromis  is 
printed  in  the  Supplement,  p.  165. 

ARBITRATION  AND  PEACE  TREATIES 

In  an  editorial  comment  in  this  Journal  for  October  last  a  comparison 
was  made  of  the  form  of  treaties,  a  series  of  which  are  being  negotiated 
by  Mr.  Bryan  and  which  have  come  to  be  commonly  known  as  the  Bryan 
peace  treaties,  with  the  unratified  arbitration  treaties  of  1911  and  the 
series  of  general  arbitration  treaties  negotiated  by  Secretary  Root  in 
1908. 

Since  that  time,  the  efforts  of  Secretary  Bryan  to  negotiate  this  form 
of  treaties  have  been  attended  with  considerable  success.  At  the  date 
of  the  present  writing,  no  less  than  thirty-four  governments  have  ac- 
cepted it  in  principle,  namely,  Italy,  Great  Britain,  France,  Brazil, 
Sweden,  Norway,  Russia,  Peru,  Austria,  Netherlands,  Bolivia,  Germany, 
Argentina,  China,  Dominican  Republic,  Guatemala,  Haiti,  Spain,  Por- 
tugal, Belgium,  Denmark,  Chile,  Cuba,  Costa  Rica,  Salvador,  Switzer- 
land, Paraguay,  Panama,  Honduras,  Nicaragua,  Japan,  Persia,  Ecuador 
and  Venezuela.  Of  the  governments  which  have  accepted  the  form  of 
treaty  in  principle,  fourteen  have  already  attached  their  signatures  to 
treaties,  as  follows:  Salvador,  August  7, 1913;  Guatemala,  September  20, 
1913;  Panama,  September  20,  1913;  Honduras,  November  3,  1913; 
Nicaragua,  December  17,  1913;  Netherlands,  December  18,  1913; 
Bolivia,  January  22,  1914;  Portugal,  February  4,  1914;  Persia,  Feb- 
ruary 4,  1914;  Costa  Rica,  February  13, 1914;  Switzerland,  February  15, 
1914:  Dominican  Republic,  February  17,  1914;  Venezuela,  March  21, 
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1914;  and  Denmark,  April  17, 1914.  The  texts  of  all  these  treaties  have 
not  yet  been  published,  but  it  is  assumed  that  they  follow  the  text  of  the 
treaty  with  Salvador  which  was  published  last  summer  and  which  ap- 
pears in  the  October  1913  number  of  the  Journal  at  pages  824-825. 

As  was  explained  in  the  editorial  referred  to,  the  new  treaties  are  not 
intended  as  substitutes  for  the  general  arbitration  treaties  negotiated 
by  Secretary  Root,  as  was  the  case  with  the  Knox  treaties  of  1911,  but 
are  intended  to  accompany  and  complement  them.  Secretary  Bryan 
has  accordingly  negotiated  renewals  of  the  general  arbitration  treaties 
of  1908  which  terminated  at  the  expiration  of  five  years.  The  renewals 
negotiated  to  date  are  as  follows:  With  France,  February  13,  1913,  ex- 
tending the  treaty  of  February  10,  1908,  which  expired  February  27, 
1913;  with  Spain,  May  29,  1913,  extending  the  treaty  of  April  20,  1908, 
which  expired  June  2, 1913;  with  Great  Britain,  May  31, 1913,  extending 
the  treaty  of  April  4,  1908,  which  expired  June  4,  1913;  with  Norway, 
June  16,  1913,  extending  the  treaty  of  April  4,  1908,  which  expired 
June  24,  1913;  with  Sweden,  June  28,  1913,  extending  the  treaty  of 
May  2,  1908,  which  expired  August  18, 1913;  with  Japan,  June  28, 1913, 
extending  the  treaty  of  May  5,  1908,  which  expired  August  24,  1913; 
with  Portugal,  June  28, 1913,  extending  the  treaty  of  April  6, 1908,  which 
expired  November  14,  1913;  with  Switzerland,  November  3,  1913,  ex- 
tending the  treaty  of  February  29,  1908,  which  expired  December  23, 
1913;  with  Italy,  May  28,  1913,  extending  the  treaty  of  March  28, 1908, 
which  expired  January  22,  1914;  with  Costa  Rica,  March  16,  1914,  ex- 
tending the  treaty  of  January  13, 1909,  which  expires  July  20, 1914;  with 
Paraguay,  March  2, 1914,  extending  the  treaty  of  March  13, 1909,  which 
expires  October  2,  1914. 

The  renewals  uniformly  cover  another  period  of  five  years. 

The  treaty  negotiated  with  the  Dominican  Republic  on  February  17, 
1914,  contains  not  only  the  provisions  of  the  Bryan  treaties,  but  also  of 
the  provisions  of  general  arbitration  treaties  of  1908,  Secretary  Root  not 
having  negotiated  a  general  arbitration  treaty  with  the  Dominican 
Republic. 

The  United  States  Senate  has  consented  to  the  ratification  of  the  re- 
newal of  the  general  arbitration  treaties,  and  ratifications  have  already 
been  exchanged  with  France,  Spain,  Great  Britain,  Norway,  Sweden 
and  Italy. 

Secretary  Bryan  had  not  at  the  date  of  this  writing  submitted  to  the 
Senate  for  ratification  any  of  the  treaties  negotiated  by  him  but,  as  said 
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in  the  former  editorial  referred  to,  it  is  understood  that  the  Senate 
Committee  on  Foreign  Relations  approved  the  draft  of  these  treaties 
^nd  it  is  not  expected,  therefore,  that  any  objection  will  be  raised  by 
the  Senate  to  their  ratification. 

The  renewal  of  the  general  arbitration  treaties  and  the  success  at- 
tending the  negotiation  of  the  Bryan  peace  treaties  will  go  far  toward 
restoring  the  United  States  to  the  position  of  leadership  in  the  cause 
of  international  arbitration  and  peace  which  it  occupied  prior  to  the 
unfavorable  action  of  the  Senate  upon  the  arbitration  treaties  of  1911. 


IN  MEMORIAM 

The  year  1913  has  been  one  full  of  regret  and  of  sorrow  to  workers  in 
the  field  of  international  law,  public  and  private,  for  they  have  lost  col- 
leagues and  friends  in  international  law  properly  so  called  and  in  the  con- 
flict of  laws,  in  the  deaths  of  John  Westlake,  T.  M.  C.  Asser,  Ludwig  von 
Bar,  Frederick  Meili,  and  Emanuel  von  UUmann.  An  appreciation  of 
Professor  Westlake  has  already  appeared  in  the  Journal.  The  present 
comment  chronicles,  briefly  and  inadequately,  the  careers  and  services 
of  Messrs.  Asser,  von  Ullmann,  von  Bar,  and  Meili. 

T.  M.  C.  Asser 

Mr.  T.  M.  C.  Asser,  an  honorary  member  of  the  Institute  of  Interna- 
tional Law,  of  which  he  was  one  of  the  founders,  was  bom  in  Holland  on 
April  28,  1838.  A  lawyer  by  training,  a  professor  for  years  at  the  Uni- 
versity of  Amsterdam  and  Councilor  of  State  of  his  native  country,  he 
was  the  author  of  an  admirable  treatise  on  international  private  law, 
written  in  Dutch  and  translated  into  French  by  his  friend,  Alphonse 
Hivier,  as  well  as  of  various  contributions  to  international  law,  public 
and  private.  He  initiated  the  Hague  Ck)nferences  on  International 
Private  Law,  which  have  rendered  such  services  to  the  conflict  of  laws, 
and  was  the  delegate  of  his  country  to  the  First  and  Second  Hague 
Peace  Conferences,  in  each  of  which  he  rendered  distinguished  and  de- 
voted service.  Lastly,  but  not  least,  he  took  in  hand  the  establishment 
of  an  Academy  of  International  Law  to  be  installed  in  the  Peace  Palace 
at  The  Hague,  and  it  is  a  matter  of  profound  regret  to  his  many  friends 
and  admirers  that  he  did  not  live  to  see  its  foundation,  a  hope  which  he 
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exprcBBed  on  more  than  one  occasion  by  word  ot  mouth  and  m  writinip 
to  the  author  of  this  brief  note.  At  the  time  of  his  death,  on  July  29, 
1913,  he  was  the  choice  of  the  Institute  of  International  Law  for  honoraiy 
president  to  succeed  Professor  Westlake,  his  lifelong  friend  and  ool* 
league  in  creating  the  Revue  de  draU  iiUernationdl  et  de  Ugidaiion  ecMiH 
parie — ^the  first  journal  of  international  law — and  the  Institute  of  Inter- 
national Law,  organized  in  1873. 

Mr.  Asser  was  also  well  known  as  an  arbiter  of  international  disputes^ 
and  as  a  member  of  the  Permanent  Court  of  Arbitration  he  took  part 
in  the  decision  of  the  first  case,  the  Pius  Fund  Dispute  between  the 
United  States  and  Mexico,  submitted  to  and  decided  by  a  special  tribunal 
of  the  Permanent  CJourt,  which  he  had  as  delegate  to  the  First  Hague 
Conference  helped  to  create.  Mr.  Asser  was  an  admirable  linguist, 
speaking  German  with  ease  and  grace,  French  with  the  accent,  fluency 
and  precision  of  a  native,  and  Elnglish  with  little  or  no  trace  of  a  foreign 
accent.  Leaving  out  of  consideration  the  value  of  his  contributions  to 
international  law,  public  and  private,  he  created  or  was  associated  in  the 
creation  of  agencies  both  calculated  to  develop  and  to  popularise  his 
favorite  studies.  The  Bevue  de  droU  international  et  de  Ugidatian  eom^ 
parte,  of  which  he  was  one  of  the  founders,  supplied  both  branches  of 
international  law  with  an  organ  for  their  scientific  treatment  and  exposi- 
tion. As  initiator  of  the  Conferences  on  Private  International  Law, 
which  have  been  held  from  time  to  time  at  The  Hague,  he  created  an 
instrument  for  its  development  and  codification.  As  one  of  the  founders 
of  the  Institute  of  International  Law  he  called  into  being  an  instrument 
for  the  scientific  development  of  both  branches  of  the  subject,  and  by 
his  activity  in  the  establishment  of  the  Academy  of  International  Law 
at  The  Hague,  he  provided  an  institution  for  their  scientific  exposition. 
It  is  not  given  to  many  men  to  take  part  in  such  important  creations, 
and  the  evidences  of  his  constructive  ima^nation  and  his  well  directed 
zeal  will  long  survive  him  and  make  his  name  one  to  conjure  with  in  the 
international  world. 

Emantjel  von  Ullmann 

Emanuel  von  Ullmann,  professor  of  international  law  at  the  Univer- 
sity of  Munich,  was  bom  in  Pertowitz,  Bohemia,  on  Februaiy  28,  1841, 
and  died  at  Vienna  on  April  14,  1913.  For  many  years  his  interest  lay 
in  constitutional  and  in  criminal  law  rather  than  in  the  law  of  nations, 
and  it  was  only  from  1889,  when  he  succeeded  von  Holtzendorff  at 
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Munich,  that  he  turned  his  chief  attention  to  international  law,  in  which 
subject  he  became  a  specialist  and  a  recognized  authority.  It  was  nat- 
ural that  a  man  bom  in  Austria  or  in  an  Austrian  possession,  and  still  a 
young  man  when  the  compromise  was  reached  with  Hungary,  should 
have  devoted  himself  primarily  to  constitutional  law,  for  the  situation 
of  the  dual  monarchy  opened  up  many  and  invitmg  questions  of  theory 
as  well  as  practice.  The  training  thus  had  in  constitutional  law  was 
later  to  be  of  great  service  to  him  in  international  law.  At  the  same  time 
he  devoted  much  thought  and  attention  to  criminal  law  and  before  he 
became  an  internationalist  his  reputation  was  that  of  an  authority  on 
criminal  law,  and  he  has  to  his  credit  not  only  a  treatise  on  Austrian 
criminal  procedure  (1874-1879,  second  edition  1882)  but  also  a  treatise 
on  German  criminal  procedure  published  in  1893,  but  four  years  after 
his  transfer  from  Vienna,  where  he  was  professor,  to  the  University  of 
Munich.  It  is,  however,  as  a  teacher  and  writer  on  international  law 
that  he  was  chiefly  known  in  his  later  years.  It  was  to  be  expected  that 
von  Holtzendorff's  successor  would  feel  obliged  to  lecture  on  interna- 
tional law,  and  von  Ullmann  not  only  complied  with  the  obligation  but 
welcomed  it.  His  interest  in  the  subject  was  of  long  standing,  for  early 
in  his  academic  career  he  had  lectured  on  international  law  at  Innspruck. 
He  devoted  five  hours  a  week  to  international  law  in  each  semester,  and 
often  gave  additional  lectures  in  the  university  on  various  phases  of  the 
law  of  nations.  In  1898  he  made  his  formal  appearance  as  a  writer  on 
international  law  considered  as  a  system  by  the  publication  of  his 
**Volkerrecht"  as  a  part  of  the  Handbuch  des  offentlichen  Rechts  der 
Oegenwart.  This  work  gave  him  an  assured  position  among  internation- 
alists, although  it  was  far  from  easy  reading.  A  second  edition,  thor- 
oughly revised  and  in  part  rewritten  so  as  to  become  practically  a  new 
work,  appeared  in  1909.  The  second  edition  is  especially  remarkable 
for  its  warm  appreciation  of  the  Hague  Conferences  at  a  time  when  they 
were  looked  upon  in  Germany  as  somewhat  Utopian  and  their  vast  im- 
XX)rtance  in  the  development  of  international  law  overlooked,  and  it  is 
understood  that  he  contemplated  and  had  in  preparation  a  third  edition 
of  this  work. 

Without  neglecting  any  part  of  the  international  field,  von  Ullmann 
was  especially  interested  in  neutrality,  particularly  that  part  of  the  sub- 
ject dealing  with  maritime  warfare,  as  shown  by  his  rector's  address 
entitled  Der  deutache  Seehandel  und  das  SeekriegS'  und  NeiUralUdtsrecht 
(1900),  and  his  recent  monograph  entitled  Die  FortbUdung  des  Seekriega' 
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rechta  durch  die  Londoner  DeklaraHon  vom  £6.  Februar  1909}  It  has 
been  stated  that  he  believed  in  the  Hague  Conferences  when  such  belief 
wa3  neither  general  nor  popular,  and  he  confessed  his  faith  in  a  mono- 
graph, Die  Haagerkonferenz  von  1899  und  die  WeHerbildung  dee  VSlker^ 
rechts}  More  recently  he  allowed  himself  to  be  drawn  from  the  study 
and  the  university  to  take  part  in  the  Verband  fUr  intemaiumalen  Ver^ 
etSndigung,  of  which  he  was  a  founder  and  the  first  president. 

Professor  von  Ullmann  became  an  associate  of  the  Institute  of  Interna- 
tional  Law  in  1898  and  a  member  in  1904,  and,  although  he  attended  ita 
sessions  and  took  great  interest  in  its  proceedings,  as  is  evident  by  the 
use  of  them  which  he  made  in  his  treatise  on  international  law,  he  was 
nevertheless  what  might  be  called  a  silent  member.  Gentle  and  digni- 
fied in  bearing,  sympathetic  and  courteous  in  intercourse,  deeply  learned 
in  his  chosen  profession,  he  has  passed  away  regretted  alike  by  his  friends 
and  co-workers  in  international  law. 

LuDwiG  VON  Bar 

Professor  von  Bar,  bom  in  Hanover  in  1836,  began  his  academic  career 
at  the  University  of  Gottingen  in  1863,  and  after  professorships  at  the 
University  of  Rostock  (1866)  and  Breslau  (1868)  returned  (1879)  to 
G5ttingen,  from  which  university  he  received  the  doctor's  degree  and 
with  which  he  was  connected  at  the  time  of  his  death,  on  August  20» 
1913,  while  returning  from  the  session  of  the  Institute  of  International 
Law  at  Oxford.  Essentially  a  professor,  he  nevertheless  took  an  active 
part  in  politics,  was  a  member  of  the  Reichstag  from  1890  to  1893,  and 
was  both  then  and  thereafter  an  advanced  liberal.  A  member  of  the 
Institute  of  International  Law  from  its  foundation,  he  was  president  of 
it  in  1891  and  took  during  his  long  membership  an  exceedingly  active 
and  important  part  in  its  proceedings.  He  was  also  a  member  of  the 
Permanent  Court  of  Arbitration  of  The  Hague. 

Thoroughly  versed  in  international  law,  or,  as  it  is  sometimes  called^ 
especially  on  the  continent,  public  international  law,  it  was  as  a  writer 
on  international  private  law  that  he  is  chiefly  known.  His  Dew  intema- 
tionale  Privai-  und  Strafrecht  appeared  in  1862  and  was  translated  into 
English  in  1883  by  G.  R.  Gillespie,  under  the  title  International  Law^ 
Private  and  Criminal.    His  second  great  work,  Theorie  und  Praxis  des 

^  Jahrbuch  des  offentUchen  Rechts,  Vol.  4  (1910),  pp.  1-55. 
*/6id.,  Vol.  1  (1907),  pp.  82-136. 
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intematumdlen  PrivaUrechis  (2  volumes,  1889),  the  result  of  more  than 
twenty  years'  thought  and  reflection,  likewise  dealt  with  international 
law  and  was  translated  into  English  by  Mr.  Gillespie  imder  the  title  of 
The  Theory  and  Practice  of  Private  International  Law.  From  the  date 
of  their  publication  imtil  the  present  day  these  works  have  been  looked 
upon  as  authorities  both  at  home  and  abroad.  Essentially  practical, 
he  was  nevertheless  deeply  versed  in  theory.  He  did  not  accept  theory, 
however,  and  find  support  for  it  in  practice.  He  analyzed  both  and 
tested  them  in  the  light  of  history.  He  was  thus  at  one  and  the  same  time 
historian,  philosopher,  and  jurist  within  his  chosen  field. 

Those  who  have  not  had  the  pleasure  of  knowing  Professor  von  Bar 
cannot  gather  from  his  large  and  weighty  volumes  the  charm  of  maimer, 
the  felicity  of  expression,  the  keenness  and  subtle  sense  of  humor,  which 
made  association  with  him  a  constant  joy  and  an  abiding  memory.  His 
very  peculiarities  were  attractive,  of  which  one  may  perhaps  be  men- 
tioned for  which  he  had  good  precedent,  if  precedent  were  needed.  It  is 
said  of  the  philosopher  Kant  that  he  was  accustomed  to  single  out  a 
student  and  lecture  to  him,  and  that  one  young  man  who  enjoyed  the 
distinction  felt  it  necessary  to  make  some  changes  in  his  dress  and  per- 
sonal appearance.  These  distressed  the  philosopher,  who  appeared  ill 
at  ease  at  his  next  lecture.  He  sent  for  the  young  man  and  asked  him  if 
he  would  not  be  good  enough  to  allow  in  future  as  in  the  past  a  button 
on  his  coat  to  hang  loosely  from  the  garment,  as  he  had  been  accustomed 
to  fix  his  eye  on  this  when  lecturing.  If  the  loss  of  a  button  disturbed  the 
philosopher  of  Konigsberg,  the  loss  of  his  lead  pencil  would  have  ruined 
the  jurist  of  Gottingen  as  a  public  speaker,  because  instead  of  eyeing  his 
audience  or  indeed  of  speaking  to  it.  Professor  von  Bar  apparently  de- 
voted his  attention  to  a  lead  pencil,  like  himself  diminutive,  which  he 
held  at  a  distance  on  beginning  his  remarks  and  drew  nearer  and  nearer 
to  his  eyes  the  longer  he  spoke  until  it  almost  threatened,  so  it  seemed  to 
his  auditors,  his  vision.  Great  in  his  calling,  modest,  as  we  like  to  think 
greatness  should  be,  attractive  in  all  his  ways,  he  died  rich  in  honor  and 
in  the  fulness  of  years. 

Friedrich  Meiu 

Professor  Friedrich  Meili,  the  distinguished  international  jurist,  died 
at  his  home  in  Zurich,  Switzerland,  on  January  15, 1914,  in  the  66th  year 
of  his  age.  To  the  development  of  international  legal  science,  more 
particularly  in  respect  of  private  rights,  he  devoted  the  best  years  of  his 
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life  He  brought  to  his  work  a  fervor  bom  of  a  eoiiTieiioii  that  the 
modem  derdopfoent  of  the  means  of  intereourse  and  eommmucation 
among  the  nations,  requires  a  broader  legal  science,  in  which  selfish  local 
prejudices  must  surrender  to  the  greater  needs  of  the  intrmattrmnl  com- 
munity. Indeed,  it  was  through  the  study  of  the  law  applicable  to  the 
new  means  of  intercourse,  the  railroad,  the  telegraph  and  telephone^  that 
he  was  gradually  led  into  the  international  field. 

The  essentiaUy  practical  trend  of  his  thought  and  writiogs  was  due 
to  his  long  experience  at  the  Bar.  In  1885,  however,  he  became  profeasor 
of  law  at  the  University  of  Zurich  and  later  gradually  abandoned  his 
practice.  In  1901  he  received  the  designation  of  professor  of  private 
intematicMial  law,  which  was  probably  the  first  time  that  a  separate  chair 
in  this  field  was  created  in  any  faculty.  He  was  a  member  of  the  In- 
stitute of  International  Law  and  abo  represented  his  country  aa  a  dele- 
gate at  all  oi  the  four  conferences  thus  far  held  at  The  Hague  upon  pri- 
vate international  law.  His  arguments  were  always  lucid  and  forodhil, 
and  fortified  by  a  wealth  of  practical  experience  gained  from  actual  con- 
tact with  life.  It  was  this  which  made  Profeasor  Meili's  opinions  widely 
sought  in  great  international  cases.  He  advised  the  Govemmmts  of 
Denmark  and  Austria  in  important  litigation;  he  was  retained  by  P6r- 
tugal  in  the  Delagoa  Bay  controversy;  by  the  shaieholdera  of  the 
Netherland-South  African  Railroad  Company  against  Great  Britain; 
and  by  Russia  in  the  German  Bank  Deposits  case,  in  all  of  which  he  was 
eminently  successful. 

He  was  a  prolific  writer  in  his  chosen  field;  indeed,  those  who  were 
not  fully  aware  of  the  circumstances,  often  wondered  how  one  large 
volume  could  follow  another  so  closely,  consistent  with  adequate  prep- 
aration and  reflection.  But  the  many  treatises  which  he  published 
within  the  ten  years  preceding  his  death,  were  in  reality  the  wori^  of  a 
lifetime,  the  result  of  patient  research  and  of  an  accumulation  of  notes 
gathered  throughout  his  active  career.  In  1902,  he  published  his  Hand- 
buck  des  ifUernationalen  Civil  und  Handelsrechts  (which  was  translated 
also  into  English  and  Japanese) ;  in  19(H,  Das  intematianale  CimlpraaesB' 
recht;  in  1909,  Das  Lehrbuch  des  intemationalen  Konkursrechtes;  and  in 
1910,  Das  Lehrbuch  des  ifUernationalen  Strafrechtes  und  Strafprazes- 
srechtes.  He  was  one  of  the  first  to  attempt  to  work  out  a  jurispra- 
dence  for  aerial  navigation. 

Professor  Meiii  was  unusually  well  equipped  for  work  in  the  fields  of 
comparative  and  international  law  through  his  wide  knowledge  of  both 


EDITORIAL  COMMENT  349 

ancient  and  modem  languages.  He  spoke  English  fluently  and  became 
acquwited  with  many  of  our  American  lawyers  and  publicists  through 
his  visit  to  St.  Louis  in  1904,  where  he  read  a  paper  at  the  invitation  of 
the  American  Bar  Association.  He  was  a  man  of  the  broadest  sym- 
pathies; nor  did  his  scholarly  attainments  tempt  him  to  forget  the  social 
purpose  to  be  subserved  by  all  law.  He  served  Justitia  well|  but  he 
also  made  her  the  handmaiden  to  international  commerce  and  inter- 
course. 

THE  CARNEGIE  CHURCH  PEACE  UNION 

Mr.  Cam^e's  purse-strings  have  again  been  opened  in  behalf  of  in- 
ternational peace,  and  the  fund  at  his  disposal  for  this  purpose  seems 
to  be  inexhaustible.  On  December  14,  1910,  he  established  an  organiza- 
tion known  as  the  Carnegie  Endowment  for  International  Peace,  with 
a  capital  of  ten  million  dollars,  the  income  from  which  is  $500,000  an- 
nually; and  on  February  10,  1914,  he  created  a  new  organization,  the 
Carnegie  Church  Peace  Union,  with  a  capital  of  two  million  dollars  and 
the  income  thereon  estimated  at  $100,000  annually. 

The  following  is  the  Board  of  Trustees  for  the  administratbn  of  the 
fund,  composed  of  representatives  of  different  religious  denominations 
and  of  prominent  lay  advocates  of  international  peace: 

Rev.  Peter  Ainslie,  Baltimore;  Rev.  Arthur  J,  Brown,  New  York 
Rev.  Francis  E.  Clark,  Boston;  President  W.  H.  Faunce,  Providence 
R.  I.;  Cardinal  Gibbons,  Baltimore;  Archbishop  J.  J.  Glennon,  St.  Louis 
Bishop  David  H.  Greer,  New  York;  Rev.  Frank  O.  Hall,  New  York 
Bishop  E.  R.  Hendrix,  Kansas  City;  Rabbi  Emil  G.  Hirsch,  Chicago 
Hamilton  Holt,  New  York;  Professor  William  I.  Hull,  Swarthmore,  Pa. 
Rev.  Charles  E.  Jefferson,  New  York;  Rev.  Jenkin  Lloyd  Jones,  Chicago 
Bishop  William  Lawrence,  Boston;  Rev.  Frederick  Lynch,  New  York 
Rev.  C.  S.  Macfarland,  New  York;  Marcus  M.  Marks,  New  York;  Dean 
Shailer  Matthews,  Chicago;  Eklwin  D.  Mead,  Boston;  Rev.  William 
Pierson  Merrill,  New  York;  John  R.  Mott,  New  York;  George  A. 
Plimpton,  New  York;  Rev.  Junius  B.  Remensnyder,  New  York;  Judge 
Henry  Wade  Rogers,  New  Haven,  Conn.;  Dr.  Robert  E.  Speer,  New 
York;  Francis  Lynde  Stetson,  New  York;  Dr.  James  J.  Walsh,  New 
York;  Bishop  Luther  B.  Wilson,  New  York. 

The  officers  of  the  Union  are  David  H.  Greer,  President;  William  P. 
Merrill,  Vice  President;  Frederick  Lynch,  Secretary;  George  A.  Plimp- 
ton.  Treasurer.    Two  committees  were  appointed:  namely,  an  executive 
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committee  composed  of  Messrs.  Charles  E.  Jefferson,  Hamilton  Holt, 
William  I.  Hull,  C.  S.  Macfarland,  Edwin  D.  Mead,  Robert  E.  Speer, 
James  J.  Walsh;  and  a  finance  committee,  consisting  of  Messrs.  George 
A.  Plimpton,  Francis  L.  Stetson,  Marcus  M.  Marks. 

It  is  to  be  presmned  that  the  Union  will  seek  to  enlist  actively  re- 
ligions bodies  in  behalf  of  international  peace.  The  wise  expenditure  of 
the  income  of  such  a  large  fund  ¥^11  require  the  best  thought  of  the 
Trustees  and  much  time  to  mature  its  plans.  The  ideas  which  prompted 
the  generous  donor  to  make  the  gift  are  contained  in  an  address  which 
he  delivered  at  a  limcheon  to  his  Trustees  at  his  residence  on  February  10, 
1914,  and  it  is  quoted  in  full: 

Qentlemai  of  many  religious  bodies,  all  irrevocably  opposed  to  war  and  devoted 
advocates  of  peace:  We  all  feel,  I  believe,  that  the  killing  of  man  by  man  in  battle  is 
barbaric,  and  negatives  our  claim  to  civilisation.  This  crime  we  wvh  to  banish  from 
the  earth;  some  progress  has  already  been  made  in  this  direction;  but  reoently  men 
have  shed  more  of  their  fellows'  blood  than  for  years  previously.  We  need  to  be 
aroused  to  our  duty  and  banish  war. 

Certain  that  the  strongest  appeal  that  can  be  made  is  to  members  of  the  religious 
bodies,  to  you  I  hereby  i4>peal,  hoping  you  will  feel  it  to  be  not  only  your  duty,  but 
your  pleasure,  to  undertake  the  administration  of  12,000,000  of  5  per  cent  bonds,  the 
income  to  be  so  used  as  in  your  judgment  will  most  successfully  appeal  to  the  people 
in  the  cause  of  peace  through  arbitration  of  international  disputes;  that  as  man  in 
civilised  lands  is  compelled  by  law  to  submit  personal  disputes  to  courts  of  law,  so 
nations  shall  appeal  to  the  Court  at  The  Hague,  or  to  such  tribunals  as  may  be 
mutually  agreed  upon,  and  bow  to  the  verdict  rendered,  thus  insuring  the  reign  of 
national  peace  through  international  law.  When  the  day  arrives,  either  through  such 
courts  of  law  or  through  other  channels,  this  Trust  shall  have  fulfilled  its  mission. 

After  the  arbitration  of  international  disputes  is  established  and  war  abolished,  as 
it  certainly  will  be  some  day,  and  that  sooner  than  expected,  probably  by  the  Teutonic 
nations,  Germany,  Britain,  and  the  United  States  first  deciding  to  act  in  imison,  other 
ix>wers  joining  later,  the  trustees  will  divert  the  revenues  of  this  fund  to  relieve  the 
deserving  poor  and  afflicted  in  their  distress,  especially  those  who  have  struggled  long 
and  earnestly  against  misfortune  and  have  not  themselves  altogether  to  blame  for 
their  poverty.  Members  of  the  various  churches  will  naturally  know  such  members 
well,  and  can  therefore  the  better  judge;  but  this  does  not  debar  them  from  going 
beyond  membership  when  that  is  necessary  or  desirable.  As  a  general  rule,  it  is  best 
to  help  those  who  help  themselves;  but  there  are  unfortunates  from  whom  this  can- 
not be  e3q>ected. 

After  war  is  aboliohed  by  the  leading  nations,  the  trustees,  by  a  vote  of  two-thirds, 
may  decide  that  a  better  use  for  the  funds  than  those  named  in  the  preceding  para- 
graph has  been  found,  and  are  free,  according  to  their  own  judgment,  to  devote  the 
income  to  the  best  advantage  for  the  good  of  their  fellow-men. 

Trustees  shall  be  rdmbursed  for  all  expenses,  including  traveling  expenses,  and  to 
each  annual  meeting,  expenses  of  wife  or  daughter. 
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Happy  in  the  belief  that  the  civilized  world  will  not,  cannot,  long  enter  a  profession 
which  binds  ih&ai  to  go  forth  and  kill  their  fellow-mai  as  ordered,  although  th^  will 
continue  to  defend  their  homes,  if  attacked,  as  a  duty,  which  also  involves  the  duty  of 
never  attacking  the  homes  of  others,  I  am, 

Cordially  yours, 

Andbew  Carnsgib. 

Every  generous  and  high-minded  man,  irrespective  of  church  and  of 
nationality,  must  from  the  bottom  of  his  heart  hope  and  pray  that  the 
cause  so  generously  endowed  by  Mr.  Came^e  ¥^11  ultimately  triumph 
and  must  wish  the  new  organization  and  its  trustees  Godspeed  in  their 
delicate,  important  and  wholly  disinterested  mission. 

THE  ACADEMY  OF  INTERNATIONAL  LAW  AT  THE  HA0X7E  ESTABLISHED  IN 
CO-OPERATION  WITH  THE  CARNEGIE  ENDOWMENT  FOR  INTERNATIONAL 
PEACE 

The  establishment  of  an  Academy  of  International  Law  at  The  Hague, 
to  be  installed  in  the  Peace  Palace,  and  the  services  which  it  may  render 
to  international  law,  are  too  important  to  be  adequately  discussed  within 
the  narrow  compass  of  an  editorial  comment.  With  full  knowledge  of 
this  fact  and  reserving  the  subject  for  a  special  article  in  a  future  issue 
of  the  Journal,  it  seems  advisable  to  state  in  general  the  reasons  which, 
in  the  eyes  of  the  founders  of  the  Academy,  justify  its  creation,  and  to 
enumerate  some  of  the  advantages  which  are  expected  to  result  from  its 
successful  operation.  The  proposition  to  establish  an  Academy  of  In- 
ternational Law  at  The  Hague  was  first  officially  made,  it  is  believed,  by 
Mr.  Demetrius  Sturdsa,  Prime  Minister  of  Roumania  at  the  time  of  the 
Second  Peace  Conference  in  1907,  a  proposition  based  apparently  upon 
two  articles  in  the  Devische  Revue  for  April,  1907,  written  respectively 
by  the  distinguished  publicist,  Professor  Otfried  Nippold,  and  Mr. 
Richard  Fleischer,  editor  of  the  Revue.  The  president  of  the  Conference, 
the  late  Mr.  Nelidow,  referred  approvingly  to  the  articles  in  the  session 
of  the  Conference  of  July  20, 1907,  and  at  a  later  session,  on  September  7, 
1907,  he  laid  before  it  a  letter  addressed  to  him  by  Mr.  Sturdsa  advocat- 
ing the  creation  of  an  Academy  of  International  Law  and  containing  a 
draft  project  for  its  establishment.  In  view  of  the  importance  of  Mr. 
Sturdsa's  action  and  in  view  also  of  the  creation  of  an  institution  differ- 
ing in  some  important  details  from  his  proposal,  yet  nevertheless  based 
upon  it,  it  seems  advisable  to  quote  what  may  be  considered  the  ma- 
terial portion  of  Mr.  Sturdsa's  letter: 
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The  Peace  Conference  pursues  a  great  object,  that  of  bringing  about  the  pacific 
setUemoit  of  international  disputes. 

To  this  end,  in  1899,  a  permanent  international  court  of  arbitration  was  established^ 
for  the  purpose  of  adjudging  the  disputes  which  would  be  submitted  to  it.  The 
Conference  now  seeks  to  give  to  arbitral  justice  a  still  greater  development.  This 
would  be  the  time,  then,  to  create  between  the  international  tribunal  and  the  Con- 
ference a  bond  which  cannot  be  other  than  sciaitific,  in  order  that  practice  and  theory 
may  march  hand  in  hand  and  mutually  aid  each  other.  There  should  be  established, 
therefore,  at  The  Hague  a  fully  developed  institute  of  international  law,  the  direction 
of  which  would  be  entrusted  to  the  Peace  Conference,  the  practical  execution  to  the 
permanent  administrative  council  established  in  1899,  and  the  scientific  devdopment 
to  an  acad^ny  of  international  law,  which  would,  in  a  methodical  way,  maintain  the 
science  on  a  level  with  the  principles  oiunciated  by  the  Conference,  and  practice  on 
a  level  with  the  progress  inaugurated. 

No  action  was  taken  by  the  Conference  on  the  letter  or  project  except 
to  thank  Mr.  Sturdsa  for  his  initiative  and  to  deposit  his  project  among 
the  archives  of  the  C!onference.  An  examination  of  Mr.  Sturdsa's  letter 
and  of  the  project  which  accompanied  it  shows  that  the  institution  he 
advocated  was  to  be  scientific  in  nature  and  to  provide  instruction  in 
the  various  branches  of  international  law  by  eminent  scholars,  professors, 
and  jurists  of  different  countries,  in  order,  as  he  said,  'Hhat  practice  and 
theory  may  march  hand  in  hand  and  mutually  aid  each  other";  that  the 
academy  was  to  be  an  official  body,  inasmuch  as  it  was  to  be  created  by 
the  C!onference  and  that  it  was  to  be  run  by  the  Administrative  Coimcil 
of  the  Permanent  Court  of  The  Hague.  The  academy  which  he  proposed 
was  to  be,  as  it  were,  an  emanation  of  the  Conference,  directed  by  an 
official  international  body;  its  expenses  were  to  be  borne  by  the  states 
taking  part  in  its  creation  and  operation;  and  its  student  body  was  to 
be  formed  by  the  designation  on  the  part  of  the  states  of  '' diplomats, 
army  officers,  persons  serving  in  the  higher  executive  departments  of 
the  state,  and  scholars." 

Without  entering  into  further  details,  it  is  sufficient  to  say  that  objec- 
tions were  made  to  an  academy  of  this  nature,  as  it  was  feared  that  its 
courses  of  instruction  would  but  reflect  the  views  of  the  states  participat- 
ing in  its  organization  and  operation,  and  that  the  scientific  instruction 
would  necessarily  be  colored  by  the  desires  and  special  interests  of  states 
considered  as  such.  It  was  recognized,  however,  that  the  nations  at 
large  should  take  an  interest  in  such  an  academy  to  the  extent  of  desig- 
nating students  to  attend  its  courses,  but  that  it  should  be  a  scientific 
institution,  the  expenses  of  which  should  be  met  not  by  the  states  them- 
selves but  from  private  sources. 
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Leaving  out  of  consideration  certain  projects  for  universities  at  The 
Hague  which  were  made  from  time  to  time,  requiring  a  large  capital  and 
the  expenditure  of  a  princely  income  and  which  were,  it  is  believed,  cal- 
culated rather  to  retard  than  to  promote  the  establishment  of  the  pro- 
posed institution,  a  committee  of  Dutch  publicists,  under  the  presidency 
of  the  late  T.  M.  C.  Asser,  was  formed  at  The  Hague  to  bring  the  matter 
to  the  attention  of  the  Carnegie  Endowment  for  International  Peace, 
which  had  recently  been  established,  and  to  urge  it  to  assure  financial 
backing  to  a  more  modest  institution.  As  a  result  of  negotiations  ex- 
tending over  a  period  of  two  years  and  more  between  Mr.  Asser,  on  the 
one  hand,  representing  the  Dutch  committee,  and  Mr.  Scott,  on  the 
other  hand,  representing  the  Carnegie  Endowment,  an  agreement  was 
reached  by  which  the  Carnegie  Endowment  pledged  its  financial  support 
to  the  institution,  in  order  to  secure  its  establishment  and  to  secure  a 
fair  trial  of  what  must  be  called  an  international  experiment.  On  Jan- 
uary 12, 1914,  a  joint  session  was  held  at  The  Hague  of  a  sub-committee 
of  the  Dutch  publicists  and  of  the  Consultative  Committee  of  the  In- 
stitute of  International  Law,  which  acts  as  adviser  to  the  Endowment 
in  matters  of  international  law,  which  Mr.  Scott  attended  as  representa- 
tive of  the  Carnegie  Endowment.  At  this  meeting  a  constitution — 
technically  called  statutes — of  the  proposed  academy  was  approved  and 
accepted  on  the  part  of  the  Endowment;  the  academy  itself  was  foimded 
in  compliance  with  the  terms  of  Dutch  law  on  January  26,  1914;  and  a 
meeting  of  the  curatorium,  that  is  to  say,  the  Board  of  Trustees,  of  the 
Academy  was  held  at  Paris  January  30-31,  which  drafted  its  by-laws, 
technically  called  riglemerd. 

It  will  be  observed  that  the  statutes  of  the  Academy  practically  give 
effect  to  Mr.  Sturdsa's  proposal,  changing  it,  however,  into  an  institution 
founded  by  private  initiative,  controlled  by  imofficial  trustees  of  dif- 
ferent nationalities,  so  that  the  direction  is  international  and  not  official, 
to  be  supported  by  funds  from  private  as  distinct  from  official  sources, 
although  the  governments  are,  it  is  hoped,  to  be  interested  in  the  acad- 
emy and  its  operation  by  appointing  to  attend  its  sessions  active  or 
former  officials  of  the  diplomatic,  consular,  army  and  navy  services. 
It  is  believed  that  in  this  way  the  nations  will  benefit  by  the  establish- 
ment of  the  Academy  without  the  disadvantages  which  might  result 
from  their  control  of  it. 

The  relations  which  the  new  institution  will  sustain  to  the  Conference 
are  similar  to,  if  not  identical  with,  Mr.  Sturdsa's  proposal.    In  his  letter 
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f ram  wliidi  a  qnoUtioii  has  almdj  been  nnde  he  lefciieJ  to  an  ioslito- 
tion  wliidi  was  to  be  created  "between  the  mtematianml  tnbmyd  and 
the  CotdensMte/*  resohmg  in  '^a  bond  which  cannot  be  other  than 
gcieuiific,  m  order  that  fvactice  and  theorj  ma j  maidi  hand  m  hand 
and  nnitiially  aid  each  other,'' and  in  the  ivcamble  to  his  imiject  he  called 
attention  to  ''the  neteaailji  of  derdopiog  in  a  systematie  w*^w*  inter- 
national faiw  and  ilB  prMtical  application  to  international  iriationa'' 
This  was  to  be  attained  by  eomaeson  the  Tariooa  brancfaea  of  intcma- 
tional  law  "such  as  private  international  law,  the  law  of  war,  compara- 
tive commercial  law,  commercial  systems  and  economic  idataona^ 
colonial  systems,  the  history  of  international  law,"  to  be  i^ven  by  "the 
most  eminent  scholars,  oniveraity  professors,  and  joriste  of  aD  coun- 
tries.'' Articles  2  and  3  of  the  statutes  Hipear  to  reali»  Mr.  Stuidsa's 
conditions: 


The  Aesdcoiy  ii  a  center  of  advuieed  atodies  in  iatcmaliooal  kw  (pobfie  and 
prirmte)  and  relalgd  aaencci,  for  the  yuqiuae  of  fanlitatnia  a  pwlbund  snd  impartial 
study  of  qocitioiM  bearing  upoo  iniematiooal  legd  rriatinns.    (Artide  2.) 

To  this  end,  the  most  competent  men  of  the  diffcfent  fltates  are  called  upon  to 
teach,  by  mcanaof  comta,  tectures  or  wpminara,  the  most  important  aubjeclB  rdating 
to  mtemational  theoiy,  praetioe,  irgiriatinn  and  jmiiprudence,  particularly  as  re- 
sulting from  the  action  of  oonf erenoes  and  from  international  awards.    (Artide  3.) 

\l^thout  attempting  at  this  time  and  in  this  place  to  interpret  these 
articles,  it  is  suflScient  to  say  that  no  intonational  institution  of  this 
kind  exists.  It  is  the  belief  of  its  founders,  which  experience  will,  it  is 
hoped,  justify,  that  any  one  wishing  to  take  advanced  work  in  interna- 
tional law,  especially  as  it  results  from  the  action  of  international  ccm- 
ferences — more  especially  the  Hague  Conferences,  and  international 
awards — more  especially  the  awards  of  the  Hague  Tribunal — ^will  turn 
his  steps  to  The  Hague,  which  is  becoming,  if  it  has  not  actually  become, 
the  center  of  international  development. 

It  will  be  noted  that  the  professors  or  lecturers  are  to  be  drawn  (nxa 
different  countries,  so  that  in  this  respect  the  Academy  is  unique,  as 
national  views  will  be  thrown  into  the  international  melting  pot,  so  to 
speak.  The  courses  of  instruction  are  to  be  held  diuing  the  summer 
months,  when  European  institutions  are  not  in  session,  so  that  the 
Academy  does  not  compete  with  other  institutions  of  a  more  or  less 
similar  character.  The  student  body  will,  it  is  hoped,  be  made  up  of 
students  coming  from  different  countries,  including  therein  competent 
persons  to  be  designated  by  the  nations,  so  that  in  this  respect  the  Acad- 
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emy  is  likewise  unique,  as  the  bulk  of  its  students  will  be  drawn,  not 
from  one  nation,  but  from  many  nations. 

In  order  to  place  beyond  question  the  international  character  of  the 
institution,  the  Curatorium  or  Board  of  Trustees  is  to  be  composed  of 
twelve  members,  no  two  of  whom  shall  come  from  one  and  the  same 
country,  and  the  scientific  standing  of  the  Academy  and  the  Curatorium 
is  guaranteed  by  the  fact  that  'Hhe  president  and  the  ex-presidents  of 
the  Institute  of  International  Law  at  the  time  of  the  founding  of  the 
Academy"  are  ex  officio  members  of  the  Curatorium,  thus  placing  it,  as 
it  were,  imder  the  auspices  of  the  Institute  of  International  Law,  which 
is  universally  regarded  as  the  most  competent  body  of  international 
lawyers  in  the  world.  As  a  matter  of  fact,  eleven  of  the  twelve  members 
of  the  Curatorium  are  members  or  associates  of  the  Institute  of  Interna- 
tional Law,  and  the  Curatorium,  thus  composed,  ''draws  up  the  year's 
program  and  appoints  the  persons  to  give  instruction"  (Article  6,  sec- 
tion 6).  It  thus  appears  that  the  Academy  is  international  in  fact  as 
well  as  in  theory;  that  it  is  established  in  the  very  center  of  international 
development;  that  its  faculty,  changing  from  year  to  year,  and  its  student 
body  are  to  be  drawn  from  different  countries;  that  its  student  body  will 
be  composed  at  least  in  part  of  officials  and  of  private  students  from  dif- 
ferent coimtries;  and  that  the  international  character  is  adequately 
safeguarded  by  the  Curatorium  or  Board  of  Trustees,  composed  of  mem- 
bers of  the  Institute  of  International  Law  likewise  of  different  nation- 
alities. 

The  importance  of  the  Academy  and  its  close  and  intimate  relations 
with  the  Institute  of  International  Law  are  thus  stated  in  a  recent  cir- 
cular issued  by  the  Secretary  General  of  the  Institute,  who  is  also  the 
Secretary  General  of  the  Academy: 

It  is  my  duty  to  announce  *  *  *  the  founding  of  the  Hague  Academy  of 
International  Law  and  I  cannot  refrain  from  giving  you  certain  details  in  connection 
with  this  important  event. 

You  will  recall  that,  on  the  occasion  of  our  last  meeting  at  Oxford,  the  Institute  of 
International  Law,  consulted  by  Mr.  James  Brown  Scott,  our  colleague,  Secretary 
of  the  Carnegie  Endowment  of  International  Peace  at  Washington  and  Director  of 
the  Division  of  International  Law  of  the  said  Endowment,  recommended  'Hhe  es- 
tablishment at  The  Hague  of  a  center  of  advanced  studies  in  international  law  and 
related  sciences,  for  the  purpose  of  facilitating  a  profound  and  impartial  study  of 
questions  bearing  upon  international  legal  relations/' 

That  is  exactly  what  has  been  created  at  The  Hague  under  the  name  of  Academy, 
although  this  term  does  not  entirely  convey,  in  French,  the  nature  and  object  of  this 
new  organization. 
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A  diarter  (ode  de  fondaJtion)  regularly  drawn  up  before  a  notary  at  The  Hagoe^ 
thaoka  to  the  heirs  of  Mr.  Aaaer  and  a  philanthropist  of  this  city  who  put  up  a  ci4>ital 
of  thirty  thousand  florins,  sufficed  to  give  this  institution,  according  to  Dutch  law,  a 
civil  status  and  existence  of  its  own,  independent  of  its  founders.  The  management 
of  the  scientific  work  of  this  Academy  is,  according  to  its  statutes,  entrusted  to  a 
Curatorium  consisting  of  twdve  members,  and  its  business  management  to  an  Ad- 
ministrative Council  assisted  by  a  Finance  Ccunmittee.    *    *    * 

The  ci4>ital  put  up  for  this  Academy,  thanks  to  the  liberality  of  the  Dutch  donors^ 
would  indeed  be  insufficient  to  insure  its  existence.  Thanks  to  the  boundless  gener- 
osity of  Mr.  Carnegie  and  the  support  of  the  organisation  which  he  founded  at 
Wadiington,  the  Carnegie  Endowment  for  International  Peace,  it  can  live  and 
pro^>er.  Without  the  Carnegie  Endowmoit,  which  has  promised  the  new  Academy 
a  subvoition  of  forty  thousand  doUars,  the  idea  initiated  by  the  genius  of  Mr.  Sturdsa, 
taken  up  again  by  Mr.  Aaser,  encouraged  by  the  Trustees  of  the  Carnegie  Endowment 
and  by  the  Institute  itself,  would  have  remained  in  the  dream  state. 

The  statutes  *  *  *  were  drawn  up  with  the  advice  of  and  after  consideration 
by  your  Consultative  Conmiittee  for  the  Carnegie  Endowment,  which  was  called  by 
its  President  at  the  request  of  Mr.  Scott,  in  order  to  lay  before  it  draft  statutes  drawn 
up  by  Mr.  Asser  and  Mr.  Scott  himself.  The  meeting  of  this  Committee  took  plaee 
at  The  Hague  on  Saturday,  January  12,  1914,  and  the  days  following.  There  were 
present  Messrs.  Gram,  Hagerup,  Fusinato,  Renault,  Scott,  Vesnitch  and  your  Secre- 
tary General  acting  as  President. 

As  a  result  of  this  meeting  and  of  the  charter  which  was  passed  a  few  days  after, 
the  Curatorium  was  completed  at  a  session  which  took  place  at  Paris  January  31  and 
the  days  following,  and  is  at  presoit  composed  (I  deem  it  my  duty  to  give  you  these 
details,  although  it  is  independent  of  the  Institute)  of  the  following  members: 

1.  Mr.  Renault,  President 

2.  Mr.  Harburger 

3.  Baron  Descamps 

4.  Mr.  Goos 

5.  Mr.  Hagerup 

6.  Mr.  Lardy 

7.  Lord  Reay 

8.  Mr.  James  Brown  Scott 

9.  Mr.  Heemskerk,  selected  by  the  Council. 

10.  Mr.  Alvarez 

11.  Mr.  Fusinato    >  elected  by  the  Curatorium. 

12.  Mr.  de  Taube  J 

As  you  will  see  by  an  examination  of  the  statutes,  the  advanced  instruction  in 
international  law  in  the  Academy  cannot  compete  with  the  instruction  given  in 
universities,  not  only  because  it  will  be  more  profound  and  more  specialised,  but 
because  it  will  be  given  during  the  usual  period  of  university  vacations. 

No  statement  is  made  at  this  time  of  the  proposed  coiirses  of  instnio- 
tion,  as  this  is  a  matter  for  the  deliberations  of  the  Curatorium,  which 
is  actually  occupied  with  this  difficult  and  delicate  task.    The  Academy 
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will  be  fonnally  opened  in  September  of  this  year,  although  instruction 
will  not  begin  imtU  a  year  later.  It  is  expected  that  at  the  next  meeting 
of  the  Curatorium  in  September,  the  program  for  the  year  1915  will  be 
drawn  up  and  annoimced  at  the  fonnal  opening,  so  that  prospective 
students  will  have  ample  time  in  order  to  make  their  arrangements. 
The  statutes  pving  the  details  of  organization  and  the  terms  of  admis- 
sion are  annexed  as  an  appendix  to  this  brief  comment. 


statutes  of  the  hague  academy  of  international  law,  estabushbd  in  co- 
operation with  the  carnegie  endowment  for  international  peace 

Article  1 

1.  An  Academy  of  International  Law  is  established  at  The  Hague. 

2.  It  IB  located  in  the  Peace  Palace. 

Article  2 

The  Academy  is  a  center  of  advanced  studies  in  international  law  (public  and 
private)  and  rdated  sciences,  for  the  purpose  of  facilitating  a  profound  and  impartial 
study  of  questions  bearing  upon  international  legal  relations. 

Article  3 

1.  To  this  end,  the  most  competent  men.  of  the  different  states  are  called  upon  to 
teach,  by  means  of  courses,  lectures  or  seminars,  the  most  important  subjects  relating 
to  international  theory,  practice,  legislation  and  jurisprudence,  particularly  as  result- 
ing from  the  action  of  conferences  and  from  international  awards. 

2.  Instruction  is  given  during  the  months  of  July  to  October. 

3.  The  scale  of  remuneration  of  those  giving  instniction  is  detennined  by  the 
Curatorium,  within  the  limits  of  the  budget  as  fixed  by  the  Administrative  CounciL 

Article  4 

The  members  of  the  Board  of  Directors  of  the  Carnegie  Foundation  for  the  Peace 
Palace  constitute  the  Administrative  Council  of  the  Academy. 

Article  5 

1.  A  Curatorium  composed  of  twelve  members  has  charge  of  the  scientific  work 
of  the  Academy. 

2.  The  Curatorium  is  composed  of  (1)  the  President  and  the  ex-Presidents  of  the 
Institute  of  International  Law  at  the  time  of  the  founding  of  the  Acad^ny,  who  may 
accept;  (2)  the  Director  of  the  Division  of  International  Law  of  the  Carnegie  En- 
dowment for  International  Peace;  (3)  a  Dutch  m^nber,  appointed  by  the  Adminis- 
trative Council  mentioned  in  Article  4.  The  foregoing  members  appoint  the  other 
members  of  the  Curatorium  necessary  to  bring  the  number  up  to  twelve. 

3.  With  the  exception  of  the  Director  of  the  Division  of  International  Law  of  the 
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Carnegie  Endawment  for  Intetnatioiial  Peace  and  of  the  IhaUk  member  above  ra- 
f emd  to,  who  are  members  by  right,  the  Curatorium  shall  make  the  neoeasazy  ap- 
pointments by  oo-optation  to  fiU  the  vacancies  that  may  occur,  it  being  anderstood 
that  the  Cumtoriwn  shall  never  include  at  one  and  the  same  time  two  citiaena  or 
subjects  of  any  one  state. 
4.  If  more  than  one  of  the  presidents  of  the  Institute  of  Intematiooal  Law  beloi^ 

to  the  same  state,  only  the  one  who  first  served  as  president  shaD  be  a  member  of  the 
Curatorium. 

Abticub  6 

1.  The  Curatorium  appoints  its  President. 

2.  A  quorum  of  five  members  is  required  in  order  to  make  its  acts  valid. 

3.  Voting  by  mail  is  allowed  only  for  the  election  of  its  president,  or  of  a  member  of 
the  Curatorium  or  of  the  Finance  Committee  mentioned  in  Article  13  bdow. 

4.  There  must  be  a  meeting  of  the  Curatorium  at  least  once  a  year.  Any  member 
of  the  Curatorium  who  is  absent  from  three  consecutive  meetings  shall  be  considered 
as  having  resigned. 

5.  The  members  of  the  Curatorium  shall  receive,  for  traveling  and  hotel  expenses, 
an  amount  the  basis  of  which  is  fixed  by  the  Administrative  CounciL 

6.  The  Curatorium  draws  up  the  yearly  program  and  i4>points  the  persons  to  give 
instruction. 

7.  It  may,  by  agreement  with  the  authors  and  if  it  is  deemed  advisable^  provide 
for  the  publication  of  courses  or  lectures  within  the  limits  of  the  budget  as  fixed  by 
the  Administrative  CounciL 

8.  It  delegates  one  or  more  of  its  members  to  be  present  at  the  Academy  during  the 
term. 

Abticlb  7 

1.  The  Administrative  Councfl  appoints,  in  conjunction  with  the  CuraUuium,  a 
Secretary  General,  who  acts  as  Secretary  to  both  these  bodies.  His  salary  is  fixed  by 
the  Administrative  CounciL 

2.  The  Administrative  Council  appoints  a  Treasurer  and  fixes  his  salary,  if  re- 
quired. 

AsncLB  8 

1.  The  Administrative  Councfl  publishes,  before  September  30  of  each  year,  a 
report  of  the  activities  of  the  Academy  during  the  preceding  year. 

2.  This  report  must  be  sent  to  all  the  members  of  the  Curatorium  and  of  the 
Finance  Committee,  to  the  Carnegie  Endowment  for  International  Peace,  and  to 
the  Institute  of  International  Law. 

Abticlb  9 

1.  The  Administrative  Councfl  grants  admission  to  the  courses,  lectures,  and 
seminars,  and  likewise  may,  as  a  disciplinaiy  measure,  withdraw  the  privflege  thus 
granted. 

2.  Admission  may  not  be  refused  to  the  holders  of  a  doctor's  degree  from  a  uni- 
versity, to  the  officials  or  former  officials  of  the  diplomatic  or  consular  services,  to 
army  or  navy  officers  or  former  army  or  navy  officers. 
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3.  The  Administrative  Council  may  make  admissicHi  contingent  npon  the  payment 
of  a  fee  not  to  exceed  twelve  florins. 

4.  "Certificates  of  assiduity"  may  be  awarded. 

Abticlb  10 

The  Administrative  Council  may  establish  scholarships,  with  the  consent  of  the 
Finance  Conmiittee  and  after  having  asked  the  advice  of  the  Curatorium. 

Abticlb  11 

1.  The  Administrative  Council  represents  the  Academy  in  its  legal  and  other  re- 
lations. 

2.  In  order  to  bind  the  Academy  or  to  give  a  legal  release,  the  signature  of  at  least 
two  members  of  the  Administrative  Council  and  the  countersignature  of  the  Secre- 
tary General  are  required. 

Abticlb  12 

The  income  of  the  Academy  consists  of: 

(a)  Interest  and  arrears  on  the  capital  of  the  Foundation; 

(b)  The  annual  subvention  granted  by  the  Carnegie  Endowment  for  International 
Peace; 

(c)  Donations,  legacies  or  other  gifts  from  associations  or  individuals; 

(d)  Matriculation  fees  mentioned  in  Article  9,  paragraph  3. 

(e)  Proceeds  from  the  sale  of  the  Academy's  publications. 

Abticlb  13 

1.  A  Finance  Committee  is  charged  with  the  functions  enumerated  in  Articles  14, 
15,  16. 

2.  This  Committee  is  composed  of  three  m^nbers,  two  of  whom  are  appointed  by 
the  Curatorium,  and  the  third  by  the  Administrative  Council. 

Abticle  14 

Unless  authorized  by  the  Finance  Committee,  the  Administrative  Council  may 
not: 

(a)  Bring  suit,  compromise  or  acquiesce  in  actions  brought  against  the  Academy; 

(b)  Accept  or  refuse  donations  or  legacies; 

(c)  Sell,  mortgage,  pledge,  lease  or  permit  the  use  of  any  real  estate  belonging  to 
the  Academy; 

(d)  Buy  real  estate  or  personal  property,  the  price  of  which  exceeds  the  sum  of 
1,000  florins; 

(e)  Contract  obligations  exceeding  the  sum  of  2,500  florins; 
(0  Erect  buildings; 

(g)  Make  any  repairs  costing  more  than  1,000  florins. 

Abticlb  15 

1.  Before  October  15  of  each  year  the  Administrative  Council  submits  to  the 
Finance  Committee  a  budget  of  receipts  and  disbursements  for  the  ensuing  year. 
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2.  The  Fmanoe  Committee  fixes  the  budget,  with  or  without  modifieationa,  at  a 
meeting  held  during  the  month  of  December. 

3.  The  members  of  the  Administrative  Council  may  attend  this  meeting  in  an 
advisory  capacity. 

4.  The  Administrative  Council  may  not  exceed  the  amounts  of  the  items  in  the 
budget  of  disbursements  without  the  authorisation  of  the  Finance  Ccunmittee. 

AsncLE  16 

1.  Before  April  1  of  each  year  the  Administrative  Council  submits  to  the  Finance 
Committee  an  account  of  the  recapts  and  dtsbursemoits  of  the  preceding  year. 

2.  The  Finance  Committee,  after  verifying  it,  passes  the  account,  with  or  without 
modifications,  at  a  meeting  hdd  in  the  month  of  May. 

3.  The  membets  of  the  Administrative  Council  may  attend  this  meeting  in  an 
advisory  capacity. 

Abticlb  17 

Except  as  otherwise  provided  in  the  foregoing  articles,  the  Administrative  Council 
ha^  full  authority  for  the  proper  management  of  the  Academy. 

Abticle  18 

1.  If  four  at  least  of  the  seventeen  members  composing  the  Curatorium  and  the 
Administrative  Council  shall  deem  an  amendment  to  the  present  statutes  neoessaiy 
or  desirable,  they  shall  notify  the  Administrative  Council  of  their  desire,  and  the 
latter  shall,  in  its  annual  report,  make  known  the  modification  requested. 

2.  Upon  the  expiration  of  at  least  six  months  the  Administrative  Council,  the 
Curatorium,  and  the  Finance  Committee,  in  a  joint  meeting  presided  over  by  the 
senior  of  the  three  Presidents,  passes  upon  the  proposal,  with  or  without  amaid- 
ments,  by  a  majority  of  votes. 
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WITH  RBFEBENCES 

Abbreyiatioiis:  Ann,  sc.  pol,,  Annalee  dee  sciences  politiques,  Pcuris;  Vie  Int,, 
La  Vie  Internationale,  Brussels;  Arch,  dipl,,  Archives  Diplomatiques,  Paris;  B., 
boletin,  bulletin,  bolletino;  P.  A,  U,,  bulletin  of  the  Pan-American  Uiiiolii  Wadung- 
ton;  Chmei,  J.  de  Dr.  Int.  Priv^,  Paris;  Doc,  dipl,,  France,  DoeumentsdiploiDatiques; 
B,  Rd.  Ext,^  Boletin  de  Relaciones  Ezteriores;  Dr.,  droit,  diritto,  derecho;  D,  0., 
Diario  Oficial;  For,  rd,,  Foreign  Rdations  of  the  United  States;  (?a.,  gasette,  gaceta, 
gassetta;  Cd.,  Great  Britain,  Parliamentary  Papers;  Ini,,  international,  intemacional, 
intemasionale;  J.,  Journal;  J,  0.,  Journal  Oflficiel,  Pcuris;  UInt,  8e.,  I/Intemation- 
alism  Scientifique,  The  Hague;  MMn,  dipt..  Memorial  dipkmuiliqub,  Puis;  MomU,^ 
Moniteur  beige,  Brussels;  Martens^  Nouveau  recueil  g6n6rale  de  trait^  Leipsig; 
Q.  dip.,  Questions  diplomatiques  et  ooloniales;  A.,  review,  revistai  revue,  rsvjsta; 
Reichs  G,;  Reichs-Gesetsblatt,  Berlin;  StaaU.,  Staatsblad,  Netherlands;  State  Papen^ 
British  and  Foreign  State  Papers,  London;  Stat,  at  L.,  United  StatM  Statutes  at 
Large;  Times,  The  Times  (London). 

May,  1912, 

20  Netherlands — Norway.  Treaty  of  oommeroe  and  navigation 
signed.    French  text:  Arch,  diphj  129\\2. 

September,  1912. 

25  Italy — Japan.  Treaty  of  commerce  and  navigation  s^ed.  French 
text:  Arch,  dipl,  129:IS. 

January,  1913. 

10  France — Netherlands.  The  protocol  concerning  maritime  navi- 
gation signed  Dee.  19,  1909,  was  ratified  by  notes  containing 
further  agreements  on  the  subject.  French  text:  Martens  (S), 
7:770. 

12  Belgium — Bolivia.  Belgian  decree  promulgating  consular  con- 
vention signed  Aug.  21,  1909.    French  text:  M^.  dipL,  61iBSl. 

February,  1913, 

18  Belgium — Germany.  Exchange  of  notes  concerning  customs 
tariff.   German  and  French  texts :  Beichs  0.^  1918 :743. 
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February,  WIS. 

28  Germany — Russia.    Convention  signed  relating  to  literary  and 

artistic  property.    French  text:  Arch,  dipL,  129 \b, 

March,  191S. 

15  Denmark — Siam.    Treaty  concerning  extraterritorial  jurisdiction 

signed.  Ratifications  exchanged  June  12,  1913.  French  text: 
Martens  (S),  7«74. 

ilpri/,  191S. 

3  Netherlands — Portugal.  Convention  signed  submitting  the 
delimitation  of  possessions  in  Timor  to  the  arbitration  of  the 
President  of  Switzerland.  Elnglish  text:  Peace  movement,  i?:489; 
German  text:  Friedens  Bewegung,  J?:506;  French  text:  Mouve- 
ment  pacifiste,  £:4SS  and  Martens  (3),  7.-656. 

May,  191S. 

16  Great  Britain — Norway.     Convention  signed  relating  to  the 

application  of  the  treaty  of  March  18,  1826  to  certain  possessions 
of  Great  Britain.  French  and  Norwegian  texts:  Arch.  dipL,  129: 
34. 

29  China — Japan.    Arrangement  signed  relating  to  a  reduction  of  the 

customs  on  merchandise  on  the  frontier  railway  between  Corea 
and  Manchuria.    Martens  (3),  7:653. 

June,  191S. 

10    RouBiANiA — Servia.     Treaty  signed.     Text:  Pesti  Hirlap  (Rou- 

mania),  Jan.  7, 1914;  M^.  dipl.j  52:1S. 
13    Mexico — Netherlands.     Netherlands    recognized    the   Huerta 

government  in  Mexico.    B.  Rel.  Ext.  (Mexico),  5^:230. 

15  Mexico — Uruguay.    Uruguay  recognized  the  Huerta  government 

in  Mexico.   B.  Rel  Ext.  (Mexico),  5^:228. 

16  Mexico — Monaco.    Monaco  recognized  the  Huerta  government 

in  Mexico.    B.  Rel.  Ext.  (Mexico),  5^:229. 

17  Denmark — Sweden.     Extradition  treaty  signed.     Ratifications 

exchanged  June  21 ,  1913.   Danish  and  Swedish  texts :  Martens  (S) , 
7:677. 
20    Bulgaria — Mexico.     Bulgaria  recognized  the  Huerta  govern- 
ment in  Mexico.    B.  Rel.  Ext.  (Mexico) ,  57:11. 
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July,  1913. 
1  Bulgaria — Germany.  German  proclamation  announcing  ex- 
change of  ratifications  of  the  consular,  legal  procedure  and  extra- 
dition treaties  signed  Sept.  29,  1911.  German  and  Bulgarian 
texts:  Reichs.  G.,  1913 'AS5. 
5  Belgium — Portugal.  Protocol  signed  relating  to  the  frontiers 
between  Congo  Free  State  and  Portuguese  colonies.  French 
text:  M&m.  dipL,  51:647. 

14  Costa  Rica — Mexico.  Costa  Rica  recognized  the  Huerta  govern- 
ment in  Mexico.    B.  Rel.  Ext,  (Mexico),  36:227. 

16  Great  Britain — Paraguay.  Accord  signed  relative  to  the  applica- 
tion of  the  extradition  convention  of  Sept.  12,  1908,  to  certain 
British  possessions.  English  and  French  texts:  Arch.  dipL,  129: 
37. 

21  Belgium — Netherlands.  Exchange  of  notes  relating  to  the  re- 
patriation of  minors  of  the  two  countries.  French  and  Dutch 
texts:  Monit.,  1914 :2U. 

29  Permanent  Court  of  Arbitration  at  The  Hague.  Guate- 
mala appointed  to  the  Hague  Court,  Sefior  Antonio  Gonz&lez 
Sarabia,  doctor  of  law  and  member  of  the  Supreme  Court  of 
Guatemala,  and  Sefior  Alberto  Mencos,  doctor  of  law  and  former 
minister  to  Salvador  and  Spain,  in  place  of  Sefior  Francisco 
Anguiana  and  Sefior  Francisco  de  Acre.  B.  Rd.  Ext.  (Mexico)  > 
37:101. 

August,  1913. 

8  PERBiANENT  CouRT  OF  ARBITRATION  AT  The  Hague.     Panama 

appointed  to  the  Hague  Court,  Sefior  Ram6n  Valdes,  doctor 
of  law,  former  Secretary  of  State,  of  Justice  and  Government, 
former  envoy  extraordinary  and  minister  plenipotentiary  to  the 
United  States  and  Minister  resident  in  London  and  Brussels, 
in  place  of  the  late  F.  Mutis  Doran.  B.  Rel.  Ext.  (Mexico), 
57:102. 

9  Portugal — Mexico.    Portugal  has  recognized  the  Huerta  govern- 

ment in  Mexico.    B.  Rel.  Ext.  (Mexico),  37:12. 

14  Mexico — Turkey.  Turkey  has  recognized  the  Huerta  govern- 
ment in  Mexico.    B.  Rel.  Ext.  (Mexico),  36:S22. 

14  Bolivia — Mexico.  Bolivia  has  recognized  the  Huerta  govern-* 
ment  in  Mexico.    B.  Rel.  Ext,  (Mexico),  ^7:78, 
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September,  191S. 

17  Belgium^— Netherlands.  Dutch  decree  carrying  into  effect  the 
treaty  signed  July  21,  1913,  relative  to  minors  of  each  country 
in  the  territory  of  the  other  country.  French  and  Dutch  texts: 
SUiaUb.,  191S,  No.  371. 

19  Netherlands— Sweden.  Dutch  decree  carrying  into  effect  the 
treaty  signed  May  2,  1913,  relating  to  sailors  of  either  country 
in  the  territory  of  the  other  country.  Fr^ich  and  Dutch  texts: 
StaaUb.,  191S,  No.  372. 

October,  191S. 

13  Japan — Netherlands.     Dutch  decree  carrying  into  effect  the 

treaty  of  commerce  and  navigktion  signed  July  6, 1912,  ratifica- 
tions of  which  were  exchanged  at  Tokio,  Oct.  8,  1913.  At  the 
time  of  the  exchange  of  ratifications  an  additional  protocol  was 
signed  excepting  Dutch  colonies  and  possessions  from  the  opera- 
tion of  Articles  3,  4,  14  and  15,  and  providing  that  the  mid^ters 
therein  regulated  8tu>uld  be  regulated  according  to  the  consular 
convention  between  the  two  countries,  signed  April  27,  1908. 
On  March  2, 1912,  previous  to  the  signing  of  the  treaty  of  com- 
merce and  navigation,  Japan,  by  a  note  verbale,  agreed  to  ac- 
cord most-favored-nation  treatment  to  Netherlands.  French 
and  Dutch  texts  of  treaty,  French  and  Dutch  texts  of  protocol, 
and  French  and  English  texts  of  note  verbale:  StaatA.,  191S, 
No.  389. 

14  Permanent  Court  of  Arbitration  at  The  Hague.    Denmark 

appointed  to  the  Hague  Court,  Mr.  D.  Nyholm  in  place  of 
Mr.  P.  J.  Jdrgensen.  Mr.  Nyholm  is  state  counsellor,  mem- 
ber of  the  Mixed  Courts  of  Egypt  and  ex-Assessor  of  the 
Superior  Court  of  Copenhagen.  B.  Rel.  Ext.  (Mexico), 
5728. 

14  France — ^Turkey.  Accord  signed  relating  to  claims,  concessions, 
etc.,  French  text:  Q.  dipt.,  S6:bbb, 

23  Permanent  Court  of  Arbitration  at  The  Hague.  Uruguay 
appointed  to  Hague  Court,  Sefior  Dr.  Juan  P.  Castro.  B.  Rel. 
Ext.  (Mexico),  57:103. 

23  France.  Decree  regulating  the  passage  of  air  ships  over  certain 
zones.  French  text:  R.  g6n.  de  dr.  int.  pub.  20  {doc.):  67;  J.  0.^ 
191S:S87l,  9415,  9447. 
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29  Gebmant — Nbtherlandb.  Dutch  decree  carrying  into  effect  the 
treaty,  signed  July  28,  1913,  which  extended  to  the  Germany 
colony  of  Kiao-chou,  the  terms  of  the  extradition  treaty  between 
the  two  governments,  signed  Sept.  21, 1897.  Dutch  and  German 
texts:  SUiaUb.,  191S,  No.  401. 

November,  191S. 

22  Francs — Gbeat  Bbttain.  parcel  post  agreement  signed.  French 
and  English  texts:  G.  B.  Treaty  eeriee,  No.  2, 1914. 

25  GsBiCANT — Spain.  By  exchange  of  notes  the  two  governments 
agreed  to  continue  in  force  the  agreement  between  France,  Ger- 
many, Spain,  England,  Congo  Free  State  and  Portugal,  relating 
to  the  importation  of  arms  into  occidental  Africa,  signed  July  22, 
1908,  and  denounced  by  France,  Feb.  15,  1913,  Spanish  texts 
of  notes:  Ga.  de  Madrid,  1914, 1 :138. 

December,  191S. 

12    Abyssinia.    Death  of  King  Menelik  of  Abysdnia  announced. 

20  Honduras — ^Mexico.  Mexican  decree  carrying  into  effect  the 
parcel  post  convention  signed  March  24,  1908,  ratifications  of 
which  were  exchanged  Dec.  17, 1913.  Spanish  text:  B.  ReL  Ext. 
(Mexico),  57:80. 

22  Belgium — ^France.    Agreement  signed  relating  to  the  pasturage 

of  cattle  on  the  frontiers.    French  and  Flemish  texts:  Monit., 
1918:8765. 

23  France — Italy.    By  an  exchange  of  notes  arbitration  conven- 

tion renewed  for  a  further  period  of  five  years.    J.  0.,  1914: 
314. 

24  Crete.    The  Powers  recognized  the  annexation  of  Crete  to  Greece. 

M^.  dipl,  51 :676. 

24  RouMANiA — Servia.  Convention  signed  relating  to  the  construc- 
tion of  a  railway  bridge  across  the  Danube  between  Tziganeshti, 
Roumania  and  Brzapalanka,  Servia.    Mhn.  dipt,,  51  .*675. 

24  Greece — Roumania.  Postal  convention  signed.  Af ^.  dipL,  51 : 
675. 

00  Greece — Netherlands.  A  convention  signed  submitting  to  arbi- 
tration certain  questions  relating  to  the  status  of  foreigners  in 
the  Levant.    Moiwement  pacifiete,  j?:485,  Peace  movement,  j?:489. 
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13  Mexico.  The  government  suspended  for  six  months  the  payment 
of  interest  on  the  national  debt.  The  Mexican  Minister  of 
Finance,  Adolfo  de  la  Lama,  resigned  as  a  protest  against  the 
repudiation. 

16  Mexico.  France,  Germany  and  Great  Britain  formally  protested 
against  the  action  of  Mexico  in  suspending  for  six  mcmtbs  the  in- 
terest on  the  national  debt.    J2.  pol.  et  pari.,  79:423. 

20  Bulgaria — Servia.  General  Holmsen,  arbiter  in  the  arbitiatioii 
of  frontier  question,  rendered  his  sentence.    Q.  dipl.^  f7:178. 

20  International  Congress  on  Safety  at  Sea  which  met  in  London  No- 
vember 14,  1913,  held  its  last  meeting,  at  which  a  conventkm 
was  signed  by  the  following  Powers:  Germany,  Austria,  Bdgium, 
Denmark,  France,  Great  Britain,  Italy,  Netherlands,  N<»way, 
Russia,  Spain,  Sweden  and  the  U.  S.  Japan  s^it  a  ddegaticm 
to  the  Conference  late  in  the  sesrion,  but  did  not  authoiiie  it 
to  vote  or  sign  a  convention.  The  treaty  permitted  other  nations 
to  sign  up  to  Jan.  31, 1914.  Ratifications  must  be  deposited  not 
later  than  Dec.  31,  1914  and  the  Convention  comes  into  force 
July  1,  1915.  It  has  no  limit  as  to  time  of  existence,  but  may  be 
denounced  after  five  years.  Elnglish  text.  Senate  'Ex.  doc.  B.  63d 
Cong.  2d.  sess. 
Bolivia — UNrrED  States.  Treaty  signed  following  the  peace  plan 
of  the  Secretary  of  State  of  the  United  States.  See:  tkia  Journal 
7«33. 

24  Paraquat — Unpfed  States.  Proclamation  by  the  United  States 
of  the  extradition  treaty  signed  March  26,  1913,  ratifications  of 
which  were  exchanged  at  Asuncion,  January  14,  1914.  T^^gliaH 
and  Spanish  texts:  U.  S.  Treaty  series^  No.  584. 

27  Haiti — Unffed  States.  The  President  of  Haiti,  Michel  Orestei 
fled  from  Port-au-Prince  and  took  refuge  on  the  Gennan  cruiser 
VinHa.  Detachments  of  blue  jackets  were  landed  from  the 
VinHa  and  from  the  United  States  armored  crusier  Montana. 
Waskiniflon  Past,  Jan.  28,  1914. 

29  The  Academy  of  International  Law  was  founded  at  The  Hague. 
The  se^ions  are  to  l)e  held  in  the  Peace  Palace  at  The  Hague  and 
will  l)e  inaugurateil  in  August,  1914.  The  directors  are  Albdrio 
Rolin,  Francis  Hagerup,  N.  Ves^itch  and  M.  Harbuiger.  A.  P. 
C.  Van  Kamebeck  is  President  of  the  Ebcecutive  Committee. 
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The  funds  for  the  Academy  were  contributed  by  the  late  T.  M.  C. 

Asser  out  of  the  Nobel  Peace  Prize  awarded  him  in  1911,  and  by 

a  subvention  from  the  Carnegie  Elndowment  for  International 

Peace. 
31    Great  Britain — Italy.    Exchange  of  notes  renewing  for  a  further 

period  of  five  years  the  arbitration  agreement  signed  Feb.  1, 1904. 

Italian  and  English  texts:  G.  B.,  Treaty  serieSf  No.  4, 1914. 

Fehmaryy  1914. 

2  Mexico — Unifed  States.  The  President  of  the  United  States 
issued  an  Executive  Order  revoking  the  proclamation  of  President 
Taft,  dated  March  14,  1912,  forbidding  the  shipment  of  aims 
and  munitions  of  war  into  Mexico.  The  Joint  Resolution  of 
Congress  authorizing  the  Proclamation  made  it  unlawful  to  ex- 
port arms  into  Mexico,  except  under  such  conditions  as  the 
President  of  the  United  States  should  prescribe.  Under  this 
power  the  Washington  Government  permitted  the  shipment  of 
arms  into  Mexico  by  the  regularly  constituted  Government  of 
Mexico,  and  under  the  same  power  the  President  could  remove 
the  embargo  on  the  shipment  of  arms  to  the  revolutionary  forces 
by  revoking  the  Proclamation.  Text  of  Joint  Resolution,  Proc- 
lamation, and  Executive  Order:  Washington  Post,  Feb.  3,  1914. 
The  following  governments  have  recognized  the  Huerta  Govern- 
ment: Austria-Hungary,  Belgium,  Bolivia,  Bulgaria,  China, 
Colombia,  Costa  Rica,  Denmark,  Ecuador,  France,  Germany, 
Great  Britain,  Guatemala,  Haiti,  Honduras,  Italy,  Japan,  Monte- 
negro, Monaco,  Norway,  Netherlands,  Peru,  Portugal,  Russia, 
Salvador,  Spain,  Switzerland,  Turkey  and  Uruguay. 

4  Persia — United  States.  Arbitration  treaty  signed  following  the 
lines  of  the  peace  plan  of  the  Secretary  of  State  of  the  United 
States.    See:  this  Joumaly  7:823 

4  Portugal — United  States.  Treaty  signed  following  the  peace 
plan  of  the  Secretary  of  State  of  the  United  States.  See:  this 
Journal,  7:823. 

£  Denmark — United  States.  Treaty  signed  following  the  lines  of 
the  peace  plan  of  the  Secretary  of  State  of  the  United  States 
approved  by  both  Houses  of  the  Danish  Parliament,  Feb.  5, 
and  ratified  by  the  king,  March  7,  1914.    This  treaty  provides 
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for  the  arbitration  of  all  disputes  including  controversies  involv-- 
ing  matters  of  vital  interests  and  national  honor.  Under  it  the 
United  States  would  be  bound  to  submit  to  arbitration  the  ques- 
tion of  the  sale  of  the  Danish  West  Indies  to  an  European  Power,  in 
contravention  of  the  Monroe  Doctrine.  The  Danish  West  Indies, 
St.  Thomas,  St.  John  and  St.  Croix,  lie  at  the  Northern  extremity 
of  the  Lesser  Antilles,  their  nearest  point  being  about  38  miles  from 
Porto  Rico.  They  have  an  area  of  138  square  miles  and  a  popula- 
tion of  about  40,000,  mostly  negroes.  St.  Thomas  came  into  Danish 
possession  in  1671  and  St.  John  in  1684  and  except  for  a  short 
time  in  1801  and  from  1807  to  1815,  when  they  were  occupied 
as  a  war  measure,  have  rranained  under  Danish  rule.  Santa 
Cruz  was  purchased  by  the  King  of  Denmark  in  1753  for  750,000* 
French  livres.  In  1758  the  Danish  crown  paid  $1,418,000  to 
the  Danish  West  India  Company  and  the  Islands  have  since 
been  Crown  property.  They  are  of  no  profit  to  Denmark  and 
at  various  times  the  United  States  has  entered  into  negotiations 
for  their  purchase. 

In  1866  Mr.  Seward,  then  Secretary  of  State  offered  $5,000,000  for 
them.  This  offer  was  refused,  but  a  convention  was  finally  signed 
Oct.  24, 1867  by  which  the  United  States  agreed  to  pay  $7,500,000* 
for  St.  Thomas  and  St.  John,  and  allow  the  inhabitants  to  vote 
upon  the  question  of  the  ratification  of  the  treaty.  The  inhabi- 
tants voted  to  ratify  the  treaty,  which  was  done  by  the  Rigsdag,. 
the  King  signing  on  Jan.  31,  1868.  The  treaty  was  reported 
adversely  to  the  United  States  Senate  in  the  Session  of  1868. 
In  1892  and  again  in  1896,  Denmark  being  approached  by  the- 
United  States  expressed  willingness  to  revive  the  treaty  of  1867. 
The  strategic  value  of  the  Islands  to  the  United  States  is  less 
once  the  accession  of  Porto  Rico.  Reports  of  the  Committee  on 
Foreign  Relations,  U.  S.  Senate,  1 789"! 901,  Vols.  7  and  8,  N.  Y. 
Times,  Feb.  28, 1914.    See:  this  Journal,  7:823. 

10  China.  A  contract  was  signed  between  China  and  the  Standard 
Oil  Company  granting  to  the  Company  a  concession  for  60  years 
for  developing  the  oil  fields  of  Shensi  and  Chihli.  The  Chinese 
government  is  to  receive  37J/$  per  cent  of  the  shares  of  the  new^ 
company  as  the  price  of  the  concession,  with  the  right  to  take 
up  an  additional  7}/^  per  cent  within  two  years.    No  Chinese 
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shares  may  be  sold  to  foreigners,  and  no  exclusive  oil  rights  are 
to  be  granted  to  other  foreigners  elsewhere  in  China  fof  a  year 
from  the  date  of  the  contract.  On  March  12,  Japan  formally 
protested  to  China  that  the  concession  was  a  violation  of  the 
treaty  rights  of  Japan.  China  refused  to  modify  the  conces- 
sion.    Times,  Mch.  23,  1914. 

12  Japan.  The  Japanese  House  of  Representatives  passed  a  budget 
providing  an  appropriation  of  162,000,000,  spread  over  five  years, 
for  the  expansion  of  the  navy.    Waahingtan  Pad,  Feb.  13, 1914. 

12  France — Peru.  French  decree  carrying  into  effect  the  protocol 
signed  Feb.  2, 1914,  providing  for  the  arbitration  of  mutual  claims 
by  the  Hague  Court.    French  text:  J.  0.,  1914:1359. 

12  Peru — United  States.     The  Secretary  of  State  of  the  United 

States  directed  the  United  States  Minister  to  Peru  to  recognize 
the  new  provisional  government  of  Peru,  on  behalf  of  the  United 
States.  On  Feb.  3  the  President  of  Peru  was  deposed  and  exiled, 
and  a  governing  junta,  composed  of  representatives  of  all  political 
parties  took  charge  of  the  government  pendmg  an  election.  The 
situation  in  Peru  is  not  regarded  as  similar  to  that  of  Haiti  and 
Mexico. 

13  Switzerland — United  States.    Treaty  signed  following  the  peace 

plan  of  the  Secretary  of  State  of  the  United  States.  See:  this 
Journal,  7:823. 

13  CoBTA  Rica — United  States.    Treaty  signed  following  the  peace 

plan  of  the  Secretary  of  State  of  the  United  States.  See:  this 
Journal,  7:823. 

14  Dominican  Republic — United  States.    Treaty  signed  following 

in  general  the  peace  plan  of  the  Secretary  of  State  of  the  United 
States.  It  differs  from  the  other  treaties  negotiated  in  that  Ar- 
ticles I  and  II  are  identical  with  Articles  I  and  II  of  the  Root 
Arbitration  treaties  of  1908,  and  Article  III,  which  corresponds  to 
Article  I  of  the  peace  plan  treaty  differs  from  that  Article  by 
specially  mentioning  the  Hague  Permanent  Court  of  Arbitration 
as  a  means  for  settling  differences  and  by  referring  to  the  inter- 
national commission  to  be  created  as  a  ''permanent'^  commission. 
Article  V,  which  corresponds  to  Article  III  of  the  peace  plan 
treaty,  differs  only  in  language  from  that  article.  Article  IV  of 
the  peace  plan,  which  binds  the  contracting  parties  not  to  in- 
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crease  their  military  or  naval  programmes  unless  menaced  by  a. 
third  Power,  etc.,  is  omitted  in  the  Dominican  treaty. 

16  Great  Britain — Spain.  Exchange  of  notes  renewing  for  a  further 
period  of  five  years  the  arbitration  agreement  signed  Feb.  27, 
1904.   Spanish  and  English  texts:  G.  B.,  Treaty  series,  No.  3, 1914. 

15  France — Germany.  Agreements  initialled  relating  to  railway  in- 
terests in  Asia  Minor.    Times,  Feb.  16, 1914. 

18  Panama — Peru.  Panama  recognized  the  new  Peruvian  Govern- 
ment.  Herald,  Feb.  19,  1914. 

26  France — Spain.  Exchange  of  notes  renewing  for  a  further  period 
of  five  years  the  arbitration  convention  which  was  signed  Feb.  26, 
1904,  and  renewed  for  five  years  on  Feb.  26, 1909.  Ga.  de  Madrid,. 
1914— Tomo  1 :475. 

21  Great  Britain — United  States.  The  U.  S.  Senate  advised  and 
consented  to  the  ratification  of  the  arbitration  treaty,  renewing 
the  treaty  which  expired  June  4,  1913. 

21  Italy — United  States.  The  U.  S.  Senate  advised  and  consented 
to  the  ratification  of  the  arbitration  treaty,  renewing  the  treaty 
which  expired  Jan.  22, 1914. 

21  Norway — United  States.  The  U.  S.  Senate  advised  and  con- 
sented to  the  ratification  of  the  arbitration  treaty,  renewing  the 
treaty  which  expired  June  24, 1913. 

21  Japan — United  States.  The  U.  S.  Senate  advised  and  consented 
to  the  ratification  of  the  arbitration  treaty,  renewing  the  treaty 
which  expired  Aug.  24,  1913. 

21  Portugal — United  States.  The  U.  S.  Senate  advised  and  con- 
sented to  the  ratification  of  the  arbitration  treaty,  renewing  the 
treaty  which  expired  Nov.  14, 1913. 

21  Spain — United  States.  The  U.  S.  Senate  advised  and  consented 
to  the  ratification  of  the  arbitration  treaty,  renewing  the*treaty 
which  expired  June  2,  1913. 

21  Switzerland — United  States.  The  U.  S.  Senate  advised  and 
consented  to  the  ratification  of  the  arbitration  treaty,  renewing 
the  treaty  which  expired  Dec.  23, 1913. 

March,  1914. 

2    Paraguay — United  States.    Treaty  signed  following  the  peace 
plan  of  the  Secretary  of  State  of  the  United  States.    The  follow- 
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ing  countries  have  signed  similar  treaties:  Salvador,  Honduras, 
Paraguay,  Guatemala,  Panama,  Nicaragua,  Netherlands,  Por- 
tugal, Persia,  Bolivia,  Denmark,  Switzerland,  and  Costa  Rica. 
See:  this  Journal,  7:823. 
5  China — Great  Britain.  The  British  Chinese  Corporation  has 
been  granted  the  right  to  construct  500  miles  of  railway  from 
Nanking  to  Nanchange  and  Changsha.  Herald,  March  6, 
1914. 

5  China — France.    The  Sino-French  Banque  Industrielle  has  been 

granted  the  construction  of  the  Peking  tramways.     Herald, 
March  6,  1914. 

6  Sweden — ^United  States.     Agreement  extending  the  duration 

of  the  arbitration  convention  of  May  2,  1906.  Signed,  June  28, 
1913;  ratified  by  Sweden  August  29,  1913;  ratification  advised 
by  the  Senate  February  21, 1914;  ratifications  exchanged  March  6, 
1914;  proclaimed  by  the  United  States,  March  6,  1914.  English 
and  French  texts:  U.  S.,  Treaty  series.  No.  586. 
9  Great  Brfpain — United  States.  The  third  sitting  of  the  Tri- 
bunal constituted  under  the  treaty  of  Aug.  10,  1910,  for  the 
settlement  of  all  outstanding  pecuniary  claims  between  the  two 
countries  was  begun  March  9,  in  the  Carnegie  Institution,  Wash- 
ington, D.  C.  The  Tribunal  will  sit  until  May  2,  and  the  following 
cases  will  be  heard : 

The  Newclewang,  The  Wanderer,  The  Favorite,  The  Kate, 
Thomas  F.  Bayard,  Jessie,  Pescawha,  The  Coquitlan,  Lord 
Nelson,  Gadenhead,  Great  Northwestern  Telegraph  Company, 
Frederick  Gerring,  Jr.,  The  Argonaut,  The  Col.  Jonas  H. 
French,  David  J.  Adams,  Tattler,  Cuba  Submarine  Cable 
Company,  Eastern  Extension  Cable  Company,  Home  Missionary 
Society,  Adolf  G.  Studer,  Hemming,  Sedra  and  William  Webster. 
15  Servia-Turkey.  Treaty  signed  concerning  status  of  Moslems, 
etc.,  in  ceded  territories.  Servia  undertakes  to  protect  Moslem 
cemeteries,  to  protect  specially  the  shrine  of  Sultan  Murad  the 
Victorious  and  to  make  no  distinction  between  Moslems  and 
Christians  in  the  territories  ceded.  Finally  Servia  has  agreed 
to  allow  former  Ottoman  subjects  three  years  in  which  to  opt 
whether  they  will  adopt  Servian  nationality.  In  a  letter  ap- 
pended to  the  treaty  the  Porte  agrees  to  grant  Servian  residents 


372  THB  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

March,  1914. 

of  Turkey  every  facility  possible  to  opt  Servian  nationality  dur- 
ing the  same  time.    TimeSy  March  16, 1914. 

17  Fifth  Pan  American  Conference.    Announcement  made  that 

the  Fifth  Pan  American  Conference  which  was  to  have  been  held 
in  September  in  Santiago  de  Chile,  would  not  meet  before  the 
end  of  November.   N.  Y.  Herald,  March  18, 1914. 

18  China.    It  was  announced  that  Mr.  W.  W.  Rockhill,  recently 

American  Ambassador  to  Turkey  had  accepted  the  position 
of  Foreign  Adviser  of  China.  His  duties  will  be  to  represent 
China  abroad.   N.  Y.  Herald,  March  18, 1914;  this  Journal,  7:833. 

21  United  States — Venezuela.  Treaty  signed  following  the  lines 
of  the  Peace  Plan  of  the  Secretary  of  State.  It  omits  the  agree- 
ment as  to  the  status  quo  of  armaments.  Washington  Post, 
March  24,  1914;  this  Journal,  7:833. 

25  Costa  Rica — United  States.  The  United  States  Senate  advised 
and  consented  to  the  ratification  of  the  arbitration  treaty  signed 
Jan.  13,  1909,  renewing  for  a  further  period  of  five  years  the 
arbitration  treaty  which  expired. 

INTERNATIONAL  CONVENTIONS 

ADHESIONS,  RATIFICATIONS  AND  DENUNCIATIONS 

Automobiles.    Paris,  October  11,  1909. 
Adhesion: 

Great  Britain  for  Jersey  and  Guernsey.   Jan.  8, 1914.    MonU., 
Jan.  30,  1914. 

Civil  Pbocsdube.    The  Hague,  July  17,  1905. 
Adhesions: 

Denmark  (R)  for  Danish  Antilles.    Jan.  17,  1913. 

Spain,  March  7,  1913. 

Roumania,  March  30,  1913. 

Russia,  April  19,  1913. 
French  text:  Martens  (3),  7:243,  912. 

Collisions  and  Salvage  at  Sea.   Brussels,  September  23, 1910. 
Adhesions: 

Brazil,  Dec.  31,  1913.    Monit.,  Jan.  14,  1914;  J-  0.,  Jan.  29, 
1914. 


CHBONICLE  OF  INTEBNATIONAL  EVBNTB  373 

Greece,  Nov.  22,  1913.    R.  gin.  de  dr.  int.  pub.,  £0:752. 
Japan,  Jan.  14,  1914.    Monit.,  1914:SS7;  J.  0.,  1914:1114. 
Norway,  Nov.  5, 1913.    R.  gdn.  de  dr.  int.  pub.,  £0:7 S2. 
Sweden,  Nov.  5, 1913.    R.  gdn.  de  dr.  int.  pub.,  A7:752. 

Hague  CJonventions.    1907. 
Ratifications: 

Brazil,  Conventions  I-XI,  XIII.   J.  0.,  1914:1900. 
Liberia,  Conventions  I-XI,  XIII.    J.  0.,  1914:21H. 

LiTBRART  AND  ARTISTIC  Pbopertt.    Bemc,  September  9,  1886;  Berlin, 
Nov.  8,  1908. 
Adhesion: 

Great  Britain  for  Newfoundland  (R),  July  1,  1912,  Papua 
and  Norfolk  Island,  Feb.  1,  1913,  Isle  of  Man.  R.  gin.  de  dr. 
int.  pub.,  £0:751.  French  text:  J.  0.,  July  28, 1912;  Reicha^., 
1918:759]  J.  0.,  1914:2290. 

Pecuniary  Claims.    Buenos  Aires,  1910. 

The  convention  agreeing  to  submit  all  pecuniary  claims  to  ar- 
bitration, signed  January  31, 1902,  at  Mexico  and  extended 
by  the  treaty  signed  at  Rio  de  Janeiro  August  13,  1906,  ex- 
pired Dec.  31,  1912.  The  treaty  signed  at  Buenos  Aires, 
August  11,  1910,  provided  that  the  treaty  should  remain 
in  force  indefinitely,  or,  be  denounced  by  two  years'  notice 
on  the  part  of  any  of  the  nations.  It  was  signed  by  the 
United  States,  Argentine  Republic,  Brazil,  Chile,  Colombia, 
Costa  Rica,  Cuba,  Dominican  Republic,  Ecuador,  Guate- 
mala, Haiti,  Honduras,  Mexico,  Nicaragua,  Panama,  Para- 
guay, Peru,  Salvador,  Uruguay  and  Venezuela. 

The  United  States  Senate  advised  and  consented  to  the  ratifi- 
cation of  this  treaty  on  February  16,  1911,  but  the  ratifica- 
tion has  not  yet  been  made  by  the  President. 
Ratifications: 

Honduras,  January  15,  1914.  Ga.  de  Costa  Rica,  Jan.  17,  1914. 
French,  Spanish  and  Ekiglish  texts:  In  Report  of  American 
Delegates  to  the  Fourth  Pan-American  Conference,  1910  [Serude 
Doc.  744i  ^i^^  cong,,  3d  sess.];  English  text:  MaUoy-Charles, 
U.  S.  Treaties,  Vol.  3 :345. 


374  THX  AMERICAN  JOUBNAL  OF  INTEBNATIONAL  LAW 

Pbiyatb  International  Law.  The  Hague,  June  12, 19Q2. 
Denundatknis: 

France  denounced  the  Hague  convention  relating  to  mairiage, 
guardianship  and  divorce,  Nov.  12, 1913.  R.  Qtn.  de  dr.  inL 
pub.,  180:730. 

PuBUC  Hygiene.    Rome,  December  9,  1907. 
Adhesions: 

Argentine  Republic,  Bolivia,  Algeria,  Great  Britain,  with 
Australia,  Canada  and  India,  Italy,  Mexico,  Monaco,  Nor- 
way, Netherlands,  Peru,  Persia,  Portugal,  Russia,  Servia, 
Sweden,  Switzerland,  Tunis,  Turkey  and  Uruguay. 

Radioteleoraph.    London,  July  5,  1912. 
Ratifications: 

France.  French  law  promulgating,  Jan.  17, 1914.  J.  0.,  1914: 
538. 

White  Slavery.    Convention,  May  4,  1910. 
Adhesions: 
Portgual. 

Great  Britain  for  Canada,  Africa  and  New  Zealand  and  New- 
foundland.   Nov.  23,  1913.    Reicha-G.,  1913 :76S. 

Kathrtn  Sellers. 


PUBLIC  DOCUMENTS  RELATING  TO  INTERNATIONAL  LAW 

GREAT  BRITAIN^ 

Francei  Agreement  between  the  United  Kingdom  and,  respecting 
the  bomidary  between  Sierra  Leone  and  French  Guinea.  London, 
.Sept.  4, 1913  (with  map).   Treaty  series,  1913,  No.  19.   T^d. 

France,  Exchange  of  notes  between  the  United  Kingdom  and,  renew- 
ing for  a  further  period  of  five  years  the  arbitration  agreement  signed 
at  London,  October  14, 1903.    Treaty  series,  1913,  No.  18.    Id. 

Geneva  Cross.  Geneva  Convention  Act,  1911.  (Newfoundland.) 
Stat.  Rules  &  Orders,  1913,  No.  1115.    IJ^. 

Immigrants  Regulation  Act,  Correspondence  relating  to,  and  other 
matters  affecting  Asiatics  in  the  Union  of  South  Africa.    Cd.  7111.    lid. 

Prize  court  decisions.  Russo-Japanese  War,  1904-5.  Vol.  II — 
Japanese  cases.    15s.  5d. 

Siam,  Agreement  between  the  United  Kingdom  and,  respecting  the 
rendition  of  fugitive  criminals  between  the  State  of  North  Borneo  and 
£iam.  Signed  at  Bangkok,  September  18,  1913.  Treaty  series,  1913, 
No.  17.    Id. 

State  papers.  Colonial  series.  Vol.  XXI.  America  and  West  Indies. 
Dec.  1,  1702-1703.    15s.  7d. 

Treaties  and  conventions  between  Great  Britain  and  foreign  Powers, 
■and  laws,  decrees,  orders  in  council,  etc.,  concerning  the  same,  so  far  as 
they  relate  to  commerce  and  navigation,  slavery,  extradition,  national- 
ity, copyright,  postal  matters,  etc.,  and  to  the  privileges  and  interests 
of  the  subjects  of  the  high  contracting  parties.  (Herstlet's  Commercial 
Treaties)  Vol.  XXVI.    15s.  6d.    Foreign  Office. 

Treaty  series,  Index  to.   Treaty  series,  1913,  No.  20.    Id. 

United  States,  Exchange  of  notes  between  the  United  Kingdom  and, 
respecting  the  rendition  of  fugitive  criminals  between  the  State  of  North 
Borneo  and  the  Philippine  Islands  or  Guam.  Washington,  Septem- 
ber 1/23,  1912.    Treaty  series,  1914,  No.  1.    Id. 

>  Official  publications  of  Great  Britain  and  many  of  the  British  colonies  may  be 
purchased  of  Wyman  &  Sons,  Ltd.,  Fetter  Lane,  E.  C,  London,  England. 
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UNITED  states' 

Foreign  soveragnties  and  their  rulers,  List  of.  9tb  ed.  Dec.  1, 1913. 
1  p.    NattaraUzaUan  Bureau. 

Higher  nationality.  Address  before  American  Bar  Association  at 
Montreal,  Canada,  Sept.  1,  1913,  by  Richard  Burdon  Haldane,  Lord 
High  Chancellor  of  Great  Britain  [with  introduction  by  Chief  Justice 
White].    21  p.    (S.  doc.  371).   Paper,  5c. 

Immigration.  Comment  with  regard  to  H.  102  to  amend  act  to  regu- 
late immigration  of  aliens  into  United  States  in  regard  to  immigraticm 
of  Afflatic  laborers.   Jan.  23, 1914.   6  p.    (H.  doc.  652.)   Labor  Depi. 

Inunigration,  restriction  of.  Hearings  on  H.  6060,  Dec.  6-12,  1913- 
pts.  1-3, 353  p.    Immigration  and  Naturcdization  CammiUee. 

.  Report  amending  H.  6060.   Dec.  15, 1913.   8  p.    (H.  rp.  140.> 

Immigration  and  Naturalization  Committee. 

.  Report  amending  H.  6060.   Dec.  16, 1913.  12  p.  (H.  rp.  149.> 

Immigration  and  Naturalization  Committee. 

Immigration  laws,  rules  of  Nov.  15,  1911.  2d  ed.  Sept.  9,  1913.  69 
p.    Paper,  10c.    Immigration  Bureau. 

International  Congress  on  Bills  of  Exchange.  Report  of  American 
Delegation,  with  papers  and  proceedings  of  conference,  held  at  The 
Hague  in  sununer  of  1912.   465  p.    (S.  doc.  162.)   Paper,  35c. 

International  Joint  Commission  on  Boundary  Waters  between  United 
States  and  Canada.  Opinion  in  matter  of  application  of  Michigan 
Northern  Power  Co.  for  approval  of  proposed  lease  with  United  States. 
Ottawa,  Oct.  9, 1913.    12  p.   State  Dept. 

International  Radiotelegraph  Convention,  signed  London,  July  5^ 

1912,  proclaimed  July  8, 1913.    Reprint  of  1914,  with  slight  changes. 
31  p.  il.    Navigation  Bureau. 

Nobel  peace  prize.  Letter  from  Counselor  of  State  Department  trans- 
mitting circular  relating  to,  and  its  distribution  for  year  1914.    Dec.  15, 

1913.  2  p.  (S.  doc.  312.) 

Opium.  H.  1966,  to  amend  act  to  prohibit  importation  and  use 
of  opium  for  other  than  medicinal  purposes.  Jan.  17, 1914.  3  p.  Pub. 
No.  46.    5c. 

.  H.  1967,  regulating  manufacture  of  smoking  opium  within 

United  States.   Jan.  17, 1914.    1  p.  Pub.  No.  47.   5c. 

s  When  prices  are  given,  the  document  in  question  may  be  obtained  for  the  amount 
noted  from  the  Superintendent  of  Documents,  Government  Printing  Office,  Washing- 
ton, D.  C. 
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Panama  Canal.  Executive  order,  with  memorandum,  to  establish 
X)ermanent  organization  of.   Jan.  27, 1914.   4  p.  (No.  1885.)    State  Dept. 

Panama  Canal.  Rules  for  measurement  of  vessels.  Proclamation, 
Nov.  21, 1913,  No.  1258.   20p.il.   State  Dept. 

Seamen,  American.  Hearings  on  S.  136  to  promote  welfare  of  in 
merchant  marine  of  the  United  States,  to  abolish  arrest  and  imprison- 
ment as  penalty  for  desertion  and  to  secure  abrogation  of  treaty  provi- 
sions in  relation  thereto,  and  to  promote  safety  at  sea.  Dec.  13,  1913. 
98  p.   Merchant  Marine  and  Fisheries  Committee. 

.  Hearings  Dec.  13-19,  1913.    553  p.    Merchant  Marine  and 

Fisheries  Committee. 

Uruguay,  Arbitration  convention  between  the  United  States  and, 
«gned  Washington,  Jan.  9,  1909,  proclaimed  Nov.  15,  1913.  5  p. 
(Treaty  series  583).  [English  and  Spanish.]  State  Dept. 

Geo.  a.  Finch. 


JUDICIAL   DECISIONS   INVOLVING   QUESTIONS   OF 

INTERNATIONAL   LAW 

IN  RE  TOUNO. 

DUtrid  CouH,  W.  D.  Waddngtan,  N.  D. 

August  16,  1912. 

[198  Fed.  Rep.  715.] 

CusHMAN,  District  Judge.  The  following  causes  are  relied  upon  by 
applicant:  Ludlam  v.  Ludlam,  31  Barb.  (N.  Y.)  486;  In  re  Saito  (C.  C.) 
62  Fed.  126;  In  re  Kumagai  (D.  C.)  163  Fed.  922;  U.  S.  v.  Balsara,  180 
Fed.  694,  103  C.  C.  A.  660;  In  re  Hallajian  (C.  C.)  174  Fed.  834;  In  re 
Mudarri  (C.  C.)  176  Fed.  465;  Bessho  v.  U.  S.,  178  Fed.  245, 101  C.  C.  A. 
605;  In  re  Camille  (C.  C.)  6  Fed.  256;  In  re  Knight  (D.  C.)  171  Fed.  299. 

This  applicant  for  naturalization  has  fully  complied  with  all  of  the 
requirements  of  the  statutes  as  an  alien  petitioner  to  be  admitted  as  & 
citizen  of  the  United  States,  but  it  was  heretofore  decided  by  the  judge 
of  this  court  that  he  was  not  eligible  for  the  reason  that  he  was  not  & 
white  man.  By  the  proofs  submitted,  it  was  shown  that  he  was  bom 
at  a  place  in  Yokohama,  Japan,  \mder  the  dominion  of  the  Emperor 
of  Germany,  that  he  is  a  subject  of  the  Emperor  of  Germany,  and  that 
his  father  is  a  German  and  his  mother  a  Japanese  woman.  The  court 
ruled  that  the  right  to  become  a  naturalized  citizen  of  the  United  States 
depends  upon  parentage  and  blood,  and  not  upon  nationality  or  status. 
After  the  making  of  this  ruling,  it  was  ordered  that  the  cause  be  reopened 
for  further  consideration,  presentation  of  argument  and  authorities, 
and  disposition,  which  hearing  has  now  been  had. 

In  the  former  ruling,  the  court  approved  and  adopted  as  its  own  the 
reasoning  in  the  decision  of  In  re  Knight,  171  Fed.  299,  which  authority 
is  reinforced  by  In  re  Ah  Yup,  1  Fed.  Cas.  223,  No.  104,  refusing  the  right 
of  naturalization  to  a  Chinaman,  which  case  was  decided  prior  to  the 
Act  of  May  6,  1882,  section  14  of  which  (22  Stat,  at  Large,  61,  c.  126 
[U.  S.  Comp.  St.  1901,  p.  1333])  expressly  prohibits  the  admission  of 
378 


DECISIONS  INVOLVING  QUESTIONS  OF  INTERNATIONAL  LAW       379 

Chinese  to  citizenship;  Fong  Yue  Ting  v.  United  States,  149  U.  S.  698, 
716,  13  Sup.  Ct.  1016,  37  L.  Ed.  905;  In  re  Camille  (C.  C.)  6  Fed.  256, 
in  which  latter  case  the  son  of  a  white  Canadian  father  and  an  Indian 
mother  was  denied  the  right  of  naturalization;  In  re  Saito  (C.  C.)  62 
Fed.  126,  rejecting  the  application  of  a  Japanese;  In  re  Kanaka  Nian, 
6  Utah,  259,  21  Pac.  993,  4  L.  R.  A.  726,  to  the  same  effect  m  the  case 
of  a  Hawaiian;  Elk  v.  WUkms,  112  U.  S.  94,  5  Sup.  Ct.  41,  28  L.  Ed.  643. 

The  fact  that  the  petitioner  was  bom  within  the  German  legation, 
giving  him  the  status  of  a  German  subject,  in  no  way  affects  the  ques- 
tion. ''The  power  to  say  when  and  under  what  circumstances  an  alien 
may  become  a  citizen  belongs  to  Congress."  In  re  Camille,  supra. 
Congress  has,  by  section  2169,  B.  S.  (U.  S.  Comp.  St.  1901,  p.  1333), 
limited  the  rights  of  naturalization  to  those  aliens  being  ''free  white 
persons  and  to  aliens  of  African  nativity  and  to  persons  of  African  de- 
scent." 

The  term  "white  person"  must  be  given  its  common  or  popular 
meaning.  As  commonly  understood,  the  expression  includes  all  Eu- 
ropean races  and  those  Caucasians  belon^png  to  the  races  around  the 
Mediterranean  Sea,  whether  they  are  considered  as  "fair  whites"  or 
"dark  whites,"  as  classified  by  Huxley,  and  notwithstanding  that 
certain  of  the  southern  and  eastern  European  races  ore  technically 
classified  as  of  Mongolian  or  Tartar  origin. 

It  is  just  as  certain  that,  whether  we  consider  the  Japanese  as  of  the 
Mongolian  race  or  the  Malay  race,  they  are  not  included  in  what  are 
commonly  imderstood  as  "  white  persons."  In  the  abstractions  of  higher 
mathematics,  it  may  be  plausibly  said  that  the  half  of  infinity  is  equal  to 
the  whole  of  infinity;  but  in  the  case  of  such  a  concrete  thing  as  the  per- 
son of  a  human  being  it  cannot  be  said  that  one  who  is  half  white  and 
half  brown  or  yellow  is  a  white  person,  as  commonly  imderstood.  In 
Louisiana,  a  person  was  deemed  white  if  the  African  blood  did  not 
exceed  one-eighth.  The  same  was  true  in  the  Colonial  Code  Noir  of 
France,  2  Kent,  72,  note  "b."  In  Ohio,  if  there  was  more  white  blood 
than  black  or  red,  the  person  was  considered  white;  but,  if  the  colored 
blood  was  equal,  the  person  was  not  white.  Jeffries  v.  Ankeny,  11  Ohio, 
372;  Gray  v.  State,  4  Ohio,  354.  In  Virginia  and  Kentucky  the  dividing 
line  was  generally  recognized  as  the  quarter-blood.  Dean  v.  Common- 
wealth, 45  Va.  541;  Gentry  v.  McMinnis,  3  Dana  (Ky.)  382;  30  Encyc. 
Law,  2nd  Add.,  517. 

Courts  have  found  it  necessary  in  certain  cases  to  ascribe  to  a  child 
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chher  the  status  of  the  father  or  mother,  as  where  ODe  parent 
slave  and  the  other  free;  and,  treatbotg  a  slave  as  any  other  animal  prop- 
erty and  foUowing  the  civil  law,  they  have  held  that  the  diild  took 
the  status  of  the  mother.  In  cases  involving  the  jurisdictian  of  the 
eourt,  as  where  the  court  had  no  jurisdictimi  to  try  an  Indian  for  a 
crime  committed  against  an  Indian,  and  it  was  considered  neeeBBiy 
to  ascribe  the  drffndant's  status  to  one  or  the  other  parent,  Indianfi 
being  freemen,  the  common  law  has  been  followed,  and  the  diild  has 
been  held  to  take  the  status  of  the  father.  These  dedsians  araae  from 
the  necessity  for  the  adoption  of  an  artificial  rule.  There  is  no  anch 
necessity  in  the  case  at  bar.  It  is  not  necessary  to  deteimine  the 
status  of  the  petitioner.  All  that  b  necessary  b  to  deteimme 
he  is  a  **  white  person*'  within  the  meaning  of  the  law. 

Counsel  f<v  petitioner  chiefly  rely  upon  the  case  In  re  Bodqgnes 
(D.  C.)  81  Fed.  337.  In  that  case  the  petitioner  was  a  Mexican.  It 
appears  that  the  case  was  controlled  by  the  bet  that  the  natives  of 
Mcxko  had  for  over  300  years  been  mixing  their  blood  with  that  of  the 
natives  and  descendants  of  ^lain;  indulging  in  the  presumption  that 
after  that  length  of  time  the  dominant  race  would  have  fBtahJished  it- 
self. Further,  the  court  was  controlled  by  the  treaty  with  Mexico  of 
1868.  expressly  recognising  the  right  of  Mexicans  to  become  naturafiaed 
citiaens  of  the  United  States^  This  treaty  had^  prior  to  the  decisioB,  been 
abrogated ;  but,  as  showing  the  government  *s  construction  of  the  law  fin^ 
iting  the  right  to  citinnship,  applied  to  natives  of  Mexico^  it  was  con- 
sidned  persuasive.  If  this  decision  goes  further  than  here  indiratedy  it 
is  opposed  to  what  this  court  considers  the  weight  of  authority. 

Petition  denied. 

JUUQMEST  OF  THE  HIGH  COTKT  OF  THE  EA:$T  AFRICA  PSOTBCTOnAn  IW 
THE  CASE  BKHTGHT  BT  THE  MASAI  TRIBE  AGAINST  THE  ATRMHET- 
GEXKEAL  OF  THE  FBOTECTORATE  AND  OTHE^^ 

Mambaaa,  Ma9  26. 1913. 

The  action  having  been  set  down  for  argument  on  a  pceCminary  point 
of  law  cnlty  on  the  issue  of  jur»fiction  as  rabed  on  the  pleacfings  by 
the  Attomey-GeneraL  the  only  queedon  that  I  have  now  to  decide  is 
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*  Mr.  Home  has  argued  on  their  behalf  that  it  is  not  sufficient  for  the 
government  merely  to  plead  "Act  of  State,"  but  that  it  is  incumbent 
<m  the  court  to  scrutinize  those  acts  which  are  allied  to  be  Acts  of  State 
so  as  to  be  able  to  decide  whether  they  in  fact  are  or  are  not  Acts  of  State, 
and  that  for  this  purpose  it  will  be  necessary  to  take  evidence  generally' ; 
and  particularly,  on  the  point  of  the  alleged  fiduciary  relationship  be- 
tween the  Secretary  of  State  and  the  Masai  tribe,  he  wishes  to  put  in 
evidence  speeches  in  the  House  of  Commons. 

I  agree  that  the  court  must  satisfy  itself  as  to  the  real  nature  of  the 
acts  which  are  claimed  to  be  Acts  of  State,  but  here  all  the  facts  relied 
on  are  fully  set  out  by  the  defendants  in  the  pleadings,  so  that,  in  my 
view,  the  court  is  in  a  position  to  form  an  opinion  regarding  their  true 
nature  without  the  necessity  of  taking  evidence  generally,  or  con- 
sidering speeches  in  the  House  of  Commons,  which  do  not  create  legal 
obligations. 

Now,  for  the  contention  of  the  government  to  succeed  it  must  be  shown 
on  the  facts  pleaded  that  the  acts  of  which  the  plaintiffs  complain  are 
really  such  Acts  of  State  as  are  not  cognizable  by  any  municipal  court. 
These  facts  are  shortly  as  follows : 

In  1904  the  then  Commissioner  of  the  Protectorate  entered  into  an 
agreement  with  the  Chief  and  certain  representative  of  the  Masai  tribe 
by  which,  inter  aliay  it  was  arranged  that  certain  sections  of  the  tribe 
sbould  remove  to  a  reserve  at  Laikipia.  This  removal  took  place  and 
the  tribe  was  consequently  divided  in  two. 

In  1911,  the  then  Governor  of  the  Protectorate  entered  into  another 
agreement  with  the  Chief,  his  regents,  and  certain  representatives  of 
that  portion  of  the  tribe  living  at  Laikipia,  by  which  it  was  arranged 
that  the  sections  of  the  tribe  which  under  the  former  agreement  had 
removed  to  Laikipia  should  move  south  into  one  reserve  with  the  re- 
mainder of  the  tribe. 

Both  of  these  agreements  were  made  by  the  government  acting 
on  instructions  from,  and  with  the  sanction  of,  the  Secretary  of 
State. 

The  Attorney-General  contends  that  these  agreements  were  in  effect 
treaties  while  the  plaintiffs  prefer  to  call  them  agreements,  though  in 
their  concise  statement  the  1904  agreement,  on  which  they  rely,  is  called 
by  them  a  treaty.    For  the  present  I  will  call  them  agreements. 

«  Forester  v.  Secretary  of  State  I.  A.,  1872,  p.  10;  Muagrave  v,  Pulido,  5  App.  Caaes, 
p.102. 
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The  material  portions  of  these  two  agreements  are  as  follows: 

We,  the  Undersigned,  being  the  Lybon  and  Chief  (representatives)  of  the  existing 
dans  and  sections  of  the  Masai  tribes  in  the  East  Africa  Protectoratei  having,  this 
9th  day  of  August,  1904,  met  Sir  Donald  Stewart,  His  Majesty's  Commissioner  for 
the  East  Africa  Protectorate,  and  discussed  fully  the  question  of  a  land  settlement 
scheme  for  the  Masai,  have,  of  our  own  free  will,  decided  that  it  is  for  our  best  in- 
terests to  remove  our  people,  flocks,  and  herds  into  definite  reservations  away  from 
the  railway  line,  and  away  from  any  land  that  may  be  thrown  open  to  European 
settlement. 

We  have,  after  having  already  discussed  the  matter  with  Mr.  Hobley  at  Naivasha 
and  Mr.  Ainsworth  at  Nairobi,  given  this  matter  eveiy  consideration,  and  we  recog- 
nise that  the  government,  in  tcJdng  up  this  question,  are  taking  into  consideration 
our  best  interests. 

Now,  we,  being  fully  satisfied  that  the  proposals  for  our  removal  to  definite  and 
final  reserves  are  for  the  undoubted  good  of  our  race,  have  agreed  as  follows: 

That  the  Elburgu,  Gekunuki,  Loita,  Damat,  and  Laitutok  sections  shall  remove 
absolutely  to  Laikipia,  and  the  boundaries  of  the  settlement  shall  be,  iqiproximatelyy 
as  follows:    .    .    . 

And  by  the  removal  of  the  foregoing  sections  to  the  reserve  we  undertake  to  vacate 
the  whole  of  the  Rift  Vall^r,  to  be  used  by  the  government  for  purposes  of  European 
settlement.  Further,  that  the  Kaptei,  Matapatu,  Ndogalani,  and  Sigarari  sections 
shall  remove  into  the  territory  originally  occupied  by  them  to  the  south  of  Donyo 
Lamayu  (Ngongo),  and  the  Kisearian  stream,  and  to  comprise  within  the  area  the 
Donyo  Lamuyu,  Ndogalani,  and  Matapatu  mountains,  and  the  Donyo  Narok,  and 
to  extend  to  Sosian  on  the  west. 

In  addition  to  the  foregoing,  Lenana,  as  Chief  Lybon,  and  his  successors,  to  be 
allowed  to  occupy  the  land  l3ring  in  between  the  Nbagathi  and  Kisearian  streams 
from  Donyo  Lamuyu  to  the  point  where  both  streams  meet,  with  the  exception  of 
land  already  occupied  by  Mr.  Oulton,  Mr.  McQueen,  and  Mr.  Paterson. 

In  addition  to  the  foregoing,  we  asked  that  a  right  of  road  to  include  certain  access 
to  water  be  granted  to  us  to  allow  of  our  keeping  up  communications  between  the 
two  reserved  areas,  and  further,  that  we  be  allowed  to  retain  control  of  at  least  five 
square  miles  of  land  (at  a  point  on  the  slopes  of  Kinangop  to  be  pointed  out  by  Legal- 
ishu  and  Masakondi),  whereat  we  can  carry  out  our  circumcision  rites  and  ceremonies 
in  accordance  with  the  custom  of  our  ancestors. 

We  ask,  as  a  most  important  point  in  this  arrangement,  that  the  government  will 
establish  and  maintain  a  station  on  Laikipia,  and  that  officers  whom  we  know  and 
trust  may  be  appointed  to  look  after  us  there. 

Also  that  the  government  will  pay  reasonable  compensation  for  any  Masai  culti- 
vation at  presoit  existing  near  Nairobi. 

In  conclusion,  we  wish  to  state  that  we  are  quite  satisfied  with  the  foregoing  ar- 
rangement, and  we  bind  ourselves  and  our  successors,  as  well  as  our  people,  to 
observe  them. 

We  would,  however,  ask  that  the  settlement  now  arrived  at  shall  be  enduring  so 
long  as  the  Masai  as  a  race  shall  exist,  and  that  European  or  other  settlers  shall  not 
be  allowed  to  take  up  land  in  the  settlements. 
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In  confirmation  of  this  agreement,  which  has  been  read  and  fuUy  explained  to  Ufl, 
we  hereby  set  our  marks  against  our  names  as  under: 

Lenana,  son  of  Mbatian,  Lybon  of  all  the  Masai. 

Masakondi,  son  of  Arariu,  Lybon  at  Naivasha. 
Signed  at  Nairobi,  August  15th,  1904: 

Lemani,  Elmura  of  Matapatu. 

Leteregi,  ditto. 

Lelmurua,  Leganan  of  Kapte. 

Lakombe,  Elmura  of  Kapte. 

Limgiseng,  Elmura  of  Ndogalani. 

Lisiari,  ditto. 

Mepaku,  Head  Elmoran  of  Matapatu. 

Lambari,  Leganon  of  Ndogalani. 

Naivasha,  representing  Elburgu,  Gekunuku,  Loita,  Damat,  and  Laitutok. 

Legalishu,  Leganan  of  Elburgu. 

Olmugesa,  ditto. 

Olainomodo,       ditto. 

Olotogia,  ditto. 

Olieti,  ditto. 

Lanairugu,  ditto. 

Lingaldu,  ditto. 

Ginomun,  ditto. 

Liwala,  Leganan  of  Gekunuki. 

Lembogi,  Leganan  of  Laitutok. 
Signed  at  Nairobi,  August  15th,  1904: 

Sabori,  Elmura  of  Elburgu. 

I,  Donald  Stewart,  K.C.M.G.,  His  Majesty's  Commissioner  for  the  East  Africa 
Protectorate,  hereby  agree  to  the  foregoing,  provided  the  Secretary  of  State  approves 
of  the  agreement,  and  in  witness  thereof  I  have  this  10th  day  of  August,  1904,  set 
my  hand  and  seal. 

V 

We,  the  undersigned,  being  the  Paramount  Chief  of  all  tht  Masai  and  his  regents 
and  the  representatives  of  that  portion  of  the  Masai  tribe  living  in  the  Northern 
Masai  Reserve,  as  defined  in  the  agreement  entered  into  with  the  late  Sir  Donald 
William  Stewart,  Knight  Commander  of  the  Most  Distinguished  Order  of  Saint 
Michael  and  Saint  George,  his  Majesty's  Commissioner  for  the  East  Africa  Protecto- 
rate, on  the  ninth  day  of  August,  one  thousand  nine  hundred  and  four,  and  more 
particularly  set  out  in  the  proclamation  of  May  thirtieth,  one  thousand  nine  hundred 
and  six  and  published  in  the  Official  Gazette  of  June  first,  one  thousand  nine  hundred 
and  six,  do  hereby  on  our  own  behalf  and  on  behalf  of  our  people,  whose  representa- 
tives we  are,  being  satisfied  that  it  is  to  the  best  interest  of  their  tribe  that  the  Masai 
people  should  inhabit  one  area  and  should  not  be  divided  into  two  sections  as  must 
arise  under  the  agreement  aforesaid  whereby  there  were  reserved  to  the  Masai  tribe 
two  separate  and  distinct  areas  of  land,  enter  of  our  own  free  will  into  the  follow- 
ing agreement  with  Sir  Edouard  Percy  Cranwill  Girouard,  Kni^t  Commander 
of  the  Most  Distinguished  Order  of  Saint  Michael  and  Saint  (George,  Member  of  the 
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Distinguished  Service  Order,  Governor  and  Commander  in  Chief  of  the  East  Africa 
Protectorate,  hereinafter  referred  to  as  the  Governor. 

We  agree  to  vacate  at  such  time  as  the  Governor  may  direct  the  Northern  Masai 
Reserve  which  we  have  hitherto  inhabited  and  occupied  and  to  remove  by  such 
routes  as  the  Governor  may  notify  to  us,  our  people,  herds,  and  flocks  to  such  area 
on  the  south  side  of  the  Uganda  Railway  as  the  Governor  may  locate  to  us,  the 
said  area  being  bounded  approximately  as  follows  and  as  shown  on  the  attached 
map.         .    . 

Provided  that  nothing  in  this  agreonent  contained  shall  be  deoned  to  deprive 
the  Masai  tribe  of  the  rights  reserved  to  it  under  the  agreonent  of  August  ninth, 
one  thousand  nine  hundred  and  four,  aforesaid,  to  the  land  on  the  slopes  of  Kinopop 
whereon  the  circumcision  rights  and  ceremonies  may  be  held. 

In  witness  whereof  and  in  confirmation  of  this  agreement  which  has  been  fully  ex- 
plained to  us  we  hereby  set  our  marks  against  our  names  as  under: 

Mark  of  Segi,  son  of  01-onana  (Lenana),  Paramount  Chief  of  all  the  Masai. 
Mark  of  01-le-Gelesho  (Legalishu),  Regent  during  the  minority  of  Segi,  head 

of  the  Molelyan  Clan,  and  chief  spokesman  (01-aigwenani)  of  the  U-Kitoip 

(U-Merisho)  age-grade  of  the  Purko  Masai. 
Mark  of  Ngaroya,  Regent  during  the  minority  of  Segi,  of  the  Aiser  Clan. 
Mark  of  01-le-Yeli,  head  of  the  Mokesen  Clan  of  Uie  Purko  Masai,  and  one  of 

the  spokesmen  (01-aigwenani)  of  the  Il-Kitoip  (Il-Merisho)  age-grade  of  the 

Purko  Masai. 
Mark  of  01-le-Turere,  head  of  the  Mokesen  Clan  of  the  Purko  Masai. 
Mark  of  01-le-Malit,  one  of  Masikondi's  representatives,  of  the  Lughumae 

branch  of  the  Aiser  Clan  of  the  Purke  Masai. 
Mark  of  OMe-Nakola,  head  of  the  Tarosero  Clan  of  the  Purko  Masai 
Mark  of  Ol-le-Naigisa,  head  of  the  Aiser  Clan  of  the  Purko  Masai. 
Mark  of  Marmaroi,  uncle  and  personal  attendant  of  Segi. 
Mark  of  Saburi,  the  Prime  Minister  of  the  Late  Chief  01-onana  (Lenana)  and 

principal  elder  of  the  Southern  Masai  Reserve. 
Mark  of  Agali,  uncle  of  Segi,  representing  the  Loita  Masai. 
Mark  of  01-le-Tanyai  of  the  Tarosero  Clan,  chief  spokesman  (01-aigwenani) 

of  the  Lemek  (Meitaroni)  age-grade  of  the  Purko  Masai. 

The  above  set  their  marks  to  this  agreement  at  Nairobi  on  the  fourth  day  of  April, 
nineteen  hundred  and  eleven. 

A.  C.  Hollis, 

Secretary,  Naiive  Affairs, 

OMe-Masikondi,  head  of  the  Lughumos  section  of  the  Aiser  Clan;  chief  elder 
of  the  Purko  Masai,  called  in  the  former  treaty  01  Oiboni  of  the  Purko  Masai. 

01-le-Batiet,  head  of  Aiser  Clan  of  the  Purko  Masai  on  Laikipia,  01-Aigwenani 
of  the  age  [?  age-grade]  known  as  11  Merisho. 

The  above  set  their  marks  to  this  agreement  at  Rumuruti  on  the  13th  day  of  ApriL 
nineteen  hundred  and  eleven. 

£.  D.  Browne, 

Aasistant  District  Commissioner,  Laikipia, 
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In  conflideratioQ  of  the  above,  I,  Edouard  Percy  Cranwill  Girouard,  Knight  Ck>in* 
mander  of  the  Most  Distinguished  Order  of  St.  Michael  and  Saint  George,  Member 
of  the  Distinguished  Service  Order,  Governor  and  Ck>mmander-in-Chief  of  the  East 
Africa  Protectorate,  agree  on  behalf  of  His  Majesty's  Government,  but  subject  to  the 
approval  of  His  Majesty's  Principal  Secretary  of  State  for  the  Colonies,  to  reserve 
for  the  exclusive  use  of  the  Masai  tribe  the  area  on  the  south  side  of  the  Uganda 
Railway  as  defined  above,  .  .  .  and  to  undertake  on  behalf  of  His  Majesty's 
Government  to  endeavour  to  remove  all  European  settlers  from  the  said  areas  and 
not  to  lease  or  grant  any  land  within  the  said  areas  (except  such  land  as  may  be  re- 
quired for  mining  purposes  or  for  any  public  purpose)  without  the  sanction  of  the 
Paramount  Chief  and  the  representatives  of  the  Masai  tribe. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  official  seal  this  twenty-sixth 
day  of  April,  one  thousand  nine  hundred  and  eleven. 

Signed,  sealed  and  delivered  by  the  within-named  Sir  Edouard  Percy  Cranwill 
Girouard  in  the  presence  of  A.  C.  Hollis. 

(L.  8.) 

E.  P.  C.  GlROlQABD. 

The  parties  to  the  first  agreement  are  "  the  Lybon  and  Chief  (repre- 
sentatives) of  the  existing  elans  and  sections  of  the  Masai  tribes  in  the 
East  Africa  Protectorate''  and  His  Majesty's  Commissioner,  acting 
under  instructions  from  the  Secretary  of  State. 

The  parties  to  the  second  agreement  are  'Hhe  Paramount  Chief  of 
all  the  Masai  and  his  regents  and  the  representatives  of  that  portion 
of  the  Masai  tribe  living  in  the  Northern  Masai  Reserve  as  defined  in 
the  former  agreement/'  and  the  Governor,  acting  under  instructions 
from  the  Secretary  of  State. 

Now,  both  these  agreements  were  entered  into  by  the  representatives 
of  the  Crown  in  the  East  Africa  Protectorate,  in  which  the  King  exercises 
powers  by  virtue  of  the  Foreign  Jurisdiction  Act,  1890,  and  for  which 
with  the  advice  of  his  Privy  Council  he  ordered  in  1902  that — 

The  Commissioner  shall  administer  the  Government  of  East  Africa  in  the  name  and 
on  behalf  of  His  Majesty,  and  shall  do  and  execute  in  due  manner  all  things  that  shall 
belong  to  his  said  command,  and  to  the  trust  thereby  reposed  in  him,  according  to 
the  several  powers  and  authorities  granted  or  appointed  to  him  by  virtue  of  this 
Order  and  of  his  commission,  and  according  to  such  instructions  as  may  from  time 
to  time  be  given  to  him  under  His  Majesty's  Sign  Manual  and  Signet,  or  by  Order 
of  His  Majesty  in  Council,  or  by  His  Majesty  through  a  Secretary  of  State,  and  ac- 
cording to  such  laws  as  are  or  shall  hereafter  be  in  force  in  the  Protectorate.' 

The  Commissioner  therefore  in  1904,  and  the  Governor  (with  like 
powers)  in  1911,  were  both  consequently  acting  within  their  authority 

*  Order  in  Council  1902(3). 
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in  entering  into  the  agreements  mentioned  ''on  the  instructions  of  His 
Majesty  through  a  Secretary  of  State." 

Now,  the  other  parties  to  these  agreements  were  persons  whom  the 
Commissioner  and  Governor,  acting  on  behalf  of  the  Crown,  chose  as 
representatives  of  the  Masai  tribe  who  with  the  Crown  could  enter 
into  such  agreements.  The  Masai  tribe  as  living  within  the  limits  of 
the  Elast  Africa  Protectorate  are  not  subjects  of  the  Crown,  nor  is  East 
Africa  British  territory.  But  East  Africa  being  a  Protectorate  in  which 
the  Crown  has  jurisdiction  is  in  relation  to  the  Crown  a  foreign  country 
under  its  protection,  and  its  native  inhabitants  are  not  subjects  owing 
aUegiance  to  the  Crown  but  protected  foreigners,  who,  in  return  for  that 
protection,  owe  obedience. 

For  this  view  as  to  the  status  of  a  protectorate  "  which  has  never  been 
acquired  by  settlement,  or  ceded  to,  or  conquered,  or  annexed  by  His 
Majesty,  or  recognized  by  EQs  Majesty  as  part  of  his  dominions,"  and 
of  the  status  of  the  native  inhabitants  thereof,  I  need  only  refer  to  the 
case  of  the  King  v.  the  Eari  of  Crewe  (2  K.  B.,  1910,  p.  577). 

The  real  parties  to  these  two  agreements  are  therefore  on  one  side 
the  Crown,  and  on  the  other  the  Paramount  Chief  and  leading  represent- 
atives of  a  native  tribe  in  a  foreign  country  under  the  protection  of  the 
Crown. 

The  mam  matters  which  are  the  subject  of  the  agreements  are  the 
areas  which  the  protecting  power  of  the  country  is  to  reserve  for  that 
tribe  as  apart  and  distinct  from  the  subjects  of  the  Crown  living  in  the 
same  country. 

In  my  opinion  there  is  here  no  legal  contract  as  allied  between  the 
Protectorate  Government  and  the  Masai  signatories  of  the  agreements, 
but  the  agreements  are  in  fact  treati^  between  the  Crown  and  the 
representatives  of  the  Masai,  a  foreign  tribe  living  \mder  its  protection. 
I  will  now  consider  the  plaintiffs'  claims  and  the  acts  of  which  they  com- 
plain. 

The  plaintiffs  claim  as  individuals  and  also  on  behalf  of  the  Masai 
of  Laikipia,  and  also  on  behalf  of  the  Masai  tribe  generally,  that  the 
treaty  made  between  the  Masai  and  His  Majesty's  late  Conmiissioner, 
Sir  Donald  Stewart,  in  1904,  is  still  in  force  and  effect,  and  that  the 
obligations  undertaken  therein  are  still  binding  on  His  Majesty's  Govern- 
ment. 

The  defendants  Nos.  2-19  are  brought  on  the  record  as  signatories 
to  the  agreement  made  in  1911  whereby  they  agreed  that  they  and  the 
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other  Masai  should  leave  Laikipia;  these  defendants  havmg  no  authority 
to  enter  into  such  an  agreement  and  such  agreement  being  void  except 
as  regard  the  said  defendants. 

The  first  three  plaintiffs  and  the  other  Masai  of  Laikipia  have  been 
and  are  being  wrongfully  removed  from  the  Laikipia  district  in  breach 
of  the  said  agreement  of  1904. 

The  plaintiffs  therefore  claim. 

I.  A  declaration  against  the  defendants  Nos.  1,  20  and  21  that  the 
plaintiff  and  the  other  Masai  of  Laikipia  and  the  other  members  of  the 
Masai  tribe  generally,  with  the  exception  of  the  defendants  Nos.  2  to 
19  inclusive,  are  still  entitled  to — 

(a)  The  Laikipia  district  extended  as  aforesaid  as  equitable 
tenants  in  common  in  unbarable  entail ;  and 

(b)  To  an  easement  of  road  as  aforesaid  between  the  Northern 
and  Southern  Masai  Reserves;  and 

(c)  That  the  1911  agreement  is  not  binding  on  the  plaintiffs  and 
the  other  Masai  of  Laikipia  and  the  other  members  of  the 
Masai  tribe  generally  with  the  exception  of  the  defendants 
Nos.  2-19. 

II.  To  £5,000  damages  against  the  1st  defendant  for  failing  to  provide 
the  road  as  agreed  in  the  1904  agreement;  and 

III.  To  an  inquiry  as  to  damages  against  the  1st,  the  20th,  and  21st 
defendants — 

(a)  arising  from  the  death  of  stock  occasioned  by  such  stock 
being  illegally  removed  from  the  Laikipia  district; 

(b)  arising  from  the  depreciation  on  the  value  of  stock  wrong- 
fully removed  from  the  said  Laikipia  district. 

IV.  All  necessary  accounts  and  inquiries  and  such  further  and  other 
relief  as  the  nature  of  the  case  may  require. 

V.  As  against  the  20th  and  21st  defendants  an  injunction  restraining 
them  from  preventing  the  return  of  the  plaintiffs  and  their  stock  to 
the  Laikipia  district;  and  against  them  compelling  any  of  the  Laikipia 
Masai  and  their  stock  to  move  from  the  said  Laikipia  district. 

VI.  Costs. 

The  above  reliefs  with  the  exception  of  No.  V  are  claimed  against 
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ihe  Crown,  and  Nos.  I,  III  and  V  also  against  the  20th  and  21st  defend- 
ants on  the  grounds  that  the  government  having  by  the  1904  agreement 
bec<Hne  trustees  for  the  Masai,  they  failed  to  execute  their  trust,  but 
entered  into  another  agreement  in  1911  contrary  to  the  former  one  and 
derogatory  to  the  interests  of  their  CMhd  que  trtuis,  and  that  the  later 
agreement  was  obtamed  by  duress,  and  is  further  not  binding  as  it  has 
not  received  the  approval  of  the  tribe,  and  that  the  losses  they  allege 
ihey  have  suffered  are  due  to  the  government  executing  the  terms  of  the 
second  agreement  in  violation  of  the  first,  which  stiU  continued  to  exist. 

Now,  are  the  acts  of  defendants  complained  of  by  the  plaintiffs  Acts 
of  State? 

The  answer  to  this  is,  in  my  opinion,  contained  in  my  finding  that 
both  the  agreements  are  in  fact  treaties.  For  it  foUows  from  that  find- 
ing that  there  was  no  such  contractual  relationship  as  allied  between 
the  parties,  and  that  in  this  action  the  plaintiffs  are  seeking  by  means 
of  the  court  to  enforce  the  provisions  of  a  treaty. 

The  Paramount  Chief  himself  could  not  bring  such  an  action,  still 
less  can  his  people  (Feather  v.  Queen,  35  L.  J.  K.  B.,  208  and  Buron  v. 
Denman,  2  Ebccheq.  107). 

As  regards  the  plea  of  duress  and  the  want  of  approval  of  the  tribe 
to  the  second  agreement,  as  affecting  its  validity,  it  is  not  within  the 
competence  of  this  court,  having  held  the  agreement  to  be  a  treaty,  to 
consider  its  validity  as  affected  either  by  the  pourparlers  before  its 
signature  or  a  want  of  authority  on  the  part  of  the  signatories. 

As  to  the  alleged  losses  incurred  by  the  plaintiffs,  they  themselves 
plead  that  defendants  20  and  21  were  the  agents  of  the  government  act- 
ing in  pursuance  of  the  orders  of  the  government  or  Secretary  of  State 
in  carrying  out  the  second  agreement,  which  pleading  is  accepted  by 
both  of  these  defendants  as  their  defence.  Such  an  action  as  against 
them  is  founded  on  tort  and  will  not  lie,  and  their  acts  in  carrying  out 
the  terms  of  a  treaty  having  been  on  instructions  from  and  adopted  by 
the  government  are  as  much  Acts  of  State  as  the  treaty  itself. 

Relief  V  claimed  as  against  these  defendants  for  similar  reasons  is 
not  one  that  this  court  could  grant  as  it  would  in  its  crudest  form  be  an 
injunction  to  officers  of  the  government  to  prevent  them  carrying  out 
an  Act  of  State. 

The  remaining  defendants  on  the  record  are  merely  nominal  as  signa- 
tories to  the  1911  agreement  and  no  relief  is  claimed  as  against  them. 

I  hold  therefore  on  the  issue  before  me  that  the  acts  of  the  defendants 
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complained  of  by  the  plaintiffs  are  in  fact  Acts  of  State  which  are  not 
cognizable  by  a  municipal  court. 

The  Crown,  acting  through  its  Commissioner,  first  made  one  treaty 
with  the  Masai,  and  subsequently  acting  through  the  Governor  modified 
that  treaty  by  another,  and  I  cannot  do  better  than  adapt  to  the  present 
case  the  concluding  words  of  Lord  Kingsdown  in  giving  judgment  in  the 
Privy  Council  in  the  case  of  Secretary  of  State  for  India  v.  K.  B.  Sahaba 
(XIII  Moore  22) :  "  It  may  have  been  just  or  unjust,  politic  or  impolitic, 
beneficial  or  injurious,  taken  as  a  whole,  to  those  whose  interests  are 
affected.  These  are  considerations  into  which  this  court  cannot  enter. 
It  is  sufficient  to  say  that  even  if  a  wrong  has  been  done,  it  is  a  wrong 
for  which  no  municipal  court  of  justice  can  afford  a  remedy." 

The  action  is  dismissed  with  costs. 

R.  W.  Hamilton. 
S6  May,  191S. 


LAPINA  V,   WILLIAMS,   COMMISSIONER  OF  IMMIGRATION. 

Supreme  Court  of  the  United  States. 

[232  U.  S.  78.] 

January  5,  1914. 

[The  facts  are  stated  in  the  opinion.] 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court. 

The  petitioner,  .an  unmarried  woman  and  a  native  of  Russia,  came 
to  the  United  States  in  the  year  1897  or  1898,  at  the  age  of  about  twelve 
years,  accompanied  by  a  man  who  had  promised  to  marry  her,  and  dur- 
ing the  four  years  immediately  following  she  practiced  prostitution  in 
the  City  of  New  York  and  supported  her  companion  with  the  proceeds 
of  her  prostitution;  she  then  left  that  city,  and  thereafter  continuously 
practiced  prostitution  in  various  parts  of  the  United  States,  including 
different  towns  and  cities  in  the  States  of  Washington,  Arizona,  and 
Texas.  In  the  month  of  March,  1908,  she  returned  to  Russia  for  the 
purpose  of  visiting  her  mother,  intending  at  the  same  time  to  return 
to  this  country;  she  reentered  the  United  States  at  the  port  of  New  York 
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in  June,  1908,  acccmpanied  by  her  mother,  at  which  time  petitioner 
fabdy  represented,  for  the  purpoee  of  facilitating  her  hncfing^  that 
she  was  Mrs.  Joseph  Fiore,  and  the  wife  of  an  American  citiaen;  at 
the  time  of  this,  her  second  entry,  she  intended  to  eontiniie  the  practice 
of  prostitution  in  the  United  States,  and  ahnost  immediately  upon  being 
admitted  she  engaged  in  that  practice,  and  was  continually  ^«g*g»»*i 
in  it  until  September  21,  1909,  on  which  date  she  was  anested  in  a 
house  of  prostitution  in  Phoenix,  Arixcxia,  upon  a  warrant  of  amst  duly 
issued  by  the  Acting  Secretan*  of  Commerce  and  Labor  under  the  pro- 
visions of  the  Immigration  Act  of  Februaiy  20,  1907,  c  1134,  34  Stat. 
898.  Upon  a  hearing  properly  accorded  to  her,  the  foregCMng  facta  were 
established,  and  an  order  of  deportation  was  made  upon  the  ground 
that  she  was  a  prostitute  and  was  such  at  the  time  of  her  entry  into  the 
United  States;  that  she  entered  the  United  States  for  the  purpose  of 
prostitution;  and  that  she  had  been  found  an  inmate  of  a  house  of  prosti- 
tution and  practicing  the  same  within  three  years  after  her  entry.  She 
obtained  a  writ  of  habeas  carpus,  which,  after  a  hearing,  was  dianuased 
by  the  District  Court  for  the  Southern  District  of  Xew  York.  Upon 
I4>peal,  the  Circuit  Court  of  Appeals  affinned  the  order  of  ^Msmia^l 
(sub  nam.  Ex  parte  Hoffman,  179  Fed.  Rep.  839).  The  present  writ 
of  certiorari  was  then  allowed  because  of  the  division  of  judicial  opinion 
upon  the  questicm  presented,  which  is  whether  the  provisions  of  the 
Immigration  Act  of  1907  respecting  admission  and  deportaticm  apply 
to  an  alien  such  as  the  petitioner,  who,  having  remained  in  this  country 
for  more  than  three  years  (in  this  instance  for  more  than  ten  years),  after 
first  entry,  and  having  gone  abroad  for  a  temporary  purpose  and  with 
the  intention  of  returning,  again  seeks  and  gains  admittance  into  the 
United  States. 
The  pertinent  provisions  of  the  Act  of  1907  are  set  fdrth  in  the  margin.^ 


>  Sec.  2.  Tbrnt  the  foUonnng  claaecs  of  aliens  shall  be  excluded  from  admisBion  kilo 
the  United  States  .  .  .  prostitates;  or  women  or  girb  coining  into  the  United 
Stales  for  the  purpose  of  prostitution  or  for  any  other  immoral  purpose;  .  .  . 
34  Stat.  89a 

Sec.  3  .  .  .  any  alien  woman  or  g;irl  who  diall  be  found  an  inmate  of  a  boose 
of  prostitutiDn  or  practicing  prostitution,  at  any  time  within  three  yean  after  she 
shall  have  entered  the  United  States,  shall  be  deemed  to  be  unlawfully  within  the 
United  States  and  shall  be  deported  as  provided  by  sections  twenty  and  twenly-ooe 
of  this  Act.    34Sut.  S99. 

Sec.  20.  That  any  alien  who  shall  enter  the  United  States  in  Tioialioo  of 
law    .    .    .    shall,  upaa  the  warrant  of  the  Secretary  of  Commerce  and  Labor,  be 
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So  far  as  the  present  question  is  concerned,  the  Act  is  not  materially 
different  from — certainly  not  less  stringent  than — the  Act  of  March  3, 
1903  (32  Stat.  1213,  c.  1012).  The  Qrcuit  Court  of  Appeals  m  the 
present  case  followed  its  own  decision  in  Taylor  v.  United  States,  152 
Fed.  Rep.  1,  which  was  based  upon  the  Act  of  1903,  and  in  which  it  was 
held  that  while  the  provisions  of  the  Act  of  March  3,  1891  (26  Stat. 
1084,  c.  551)  had  been  construed  as  restricted  to  ''alien  immigrants," 
the  Act  of  1903  had  been  so  framed  as  to  cover  aliens  whether  immigrants 
or  not.  In  behalf  of  the  petitioner  it  is  contended  that  the  court  erred 
in  its  judgment  as  to  the  purpose  of  Congress  in  modifying  the  language 
of  previous  Acts  on  adopting  the  revision  of  1903,  and  that  this  Act 
and  the  Act  of  1907,  as  well  as  those  that  preceded  them,  when  properly 
construed,  refer  to  "alien  immigrants"  exclusively. 

The  Acts  of  1903  and  1907  being  revisions  or  compilations  (with 
some  modifications)  of  previous  Acts  pertauiing  to  the  same  general 
subject-matter,  a  reference  list,  in  chronological  order,  is  for  convenience 
set  forth  in  the  margin.^ 

taken  into  custody  and  deported  to  the  country  whence  he  came  at  any  time  within 
three  years  after  the  date  of  his  entry  into  the  United  States.   34  Stat.  904. 

Sec.  21.  That  in  case  the  Secretary  of  Commerce  and  Labor  shall  be  satisfied  that 
an  alien  has  been  found  in  the  United  States  in  violation  of  this  Act,  or  that  an  alien 
is  subject  to  deportation  under  the  provisions  of  this  Act  or  of  any  law  of  the  United 
States,  he  shall  cause  such  alien  within  the  period  of  three  years  after  landing  or  entry 
therein  to  be  taken  into  custody  and  returned  to  the  country  whence  he  came,  as 
provided  by  section  twenty  of  this  Act,     ...   34  Stat.  905. 

« Immigration  Acts:  Rev.  Stat.  Title  "Immigration,"  ff  2158-2164. 

"An  Act  supplementary  to  the  Acts  in  relation  to  inmiigration,''  approved  March  3, 
1875,  18  Stat.  477,  c.  141. 

"An  Act  to  regulate  Immigration,"  approved  August  3, 1882, 22  Stat.  214,  c.  376. 

"An  Act  to  prohibit  the  importation  and  migration  of  foreigners  and  aliens  under 
contract  or  agreement  to  perform  labor  in  the  United  States,  its  Territories,  and  the 
District  of  Columbia,"  approved  February  26, 1885, 23  Stat.  332,  c.  164. 

"An  Act  to  amend  an  Act  to  prohibit  the  importation  and  inmiigration  of  foreigners 
and  aliens  under  contract  or  agreement  to  perform  labor  in  the  United  States,  its 
Territories,  and  the  District  of  Columbia,"  approved  Februaiy  23,  1887,  24  Stat. 
414,  c.  220. 
.  "An  Act  making  appropriations  to  supply  deficiencies,"  etc.,  approved  October  19, 
1888,  containing  clauses  amending  Acts  of  February  26,  1885,  and  of  February  23, 

1887. 25  Stat.  565, 566, 567,  c.  1210. 

"An  Act  in  amendment  to  the  various  Acts  relative  to  immigration  and  the  impor- 
tation of  aliens  under  contract  or  agreement  to  perform  labor,"  approved  March  3, 

1891. 26  Stat.  1084,  c.  551. 
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In  a  number  of  cases  in  the  Federal  District  and  Circuit  Courts,  it 
was  held  that  the  provisions  of  the  Act  of  March  3,  1891,  and  the  Acts 
that  preceded  it,  relating  to  the  exclusion  and  deportation  of  perscms 
arriving  in  the  United  States  from  foreign  countries,  were  confined  in 
their  operation  to  ''alien  inmiigrants;"  and  that  this  term  did  not  in- 
clude aliens  previously  resident  in  this  country,  who  had  temporarily 
departed  with  the  intention  of  returning.  In  re  Panzara  (1892),  51  Fed. 
Rep.  275;  In  re  Martorelli  (1894),  63  Fed.  Rep.  437;  /n  re  Maiola  (1895), 
67  Fed.  Rep.  114;  In  re  Ota  (1899),  96  Fed.  Rep.  487.  The  same  view 
was  expressed  by  the  Circuit  Coiut  of  Appeals  for  the  Ninth  Circuit 
in  Moffitt  V.  United  States  (1904),  128  Fed.  Rep.  375. 

Upon  the  reasoning  and  authority  of  these  cases,  a  similar  construe^ 
tion  was  given  to  the  Act  of  1903  in  United  States  v.  Aultman  Co.  (1906), 
143  Fed.  Rep.  922  (affirmed  by  the  Circuit  Court  of  Appeals,  148  Fed. 
Rep.  1022),  the  attention  of  the  court  apparently  not  having  been  di- 
rected to  the  question  whether  any  significant  change  had  been  made 
in  the  law  by  the  revision  of  1903. 

But  m  Taylor  v.  United  States  (1907),  152  Fed.  Rep.  1,  which  was  a 
review  by  the  Circuit  Court  of  Appeals  for  the  Second  Circuit  of  a  judg« 
ment  of  conviction  upon  an  indictment  for  a  misdemeanor  for  permitting 
an  alien  sailor  to  land  in  New  York,  contrary  to  §  18  of  the  Act  of  1903, 
which  made  it  the  duty  of  the  owners,  officers,  and  agents  of  any  vessel 
bringing  an  alien  to  the  United  States  to  adopt  due  precautions  to  pre- 
vent the  landing  of  any  such  alien,  etc.,  the  court  reviewed  the  changes 
made  by  Congress  in  the  revision  of  1903,  ''following  decisions  of  the 
courts  which  tended  to  relax  the  provisions  of  earlier  Acts,"  and,  find- 
ing that  §  18  of  the  Act  of  1903  substantially  reenacted  a  part  of  8  of 
the  Act  of  1891,  employing  the  term  ''alien"  in  the  place  of  the  term 

"An  Act  to  facilitate  the  enforcement  of  the  immigration  and  contract-labor  laws 
of  the  United  States/'  approved  March  3, 1893, 27  Stat.  569,  c.  206. 

''An  Act  making  appropriations  for  sundry  civil  expenses/'  etc.,  approved  Au- 
gust 18,  1894,  containing  clauses  amending  inmiigration  laws  28  Stat.  372,  390,  391, 
c.  301. 

''An  Act  to  regulate  the  immigration  of  aliens  into  the  United  States,''  approved 
March  3, 1903, 32  Stat.  1213,  o.  1012. 

"An  Act  to  regulate  the  immigration  of  aliens  into  the  United  States,"  approved 
February  20, 1907, 34  Stat.  898,  c.  1134. 

"An  Act  to  amend  an  Act  entitled  'An  Act  to  regulate  the  immigration  of  aliens 
into  the  United  States,'  approved  February  twentieth,  nineteen  hundred  and  seven," 
approved  March  26, 1910, 36  Stat.  263,  c.  128. 
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"alien  immigrant/'  and  that  similar  changes  were  made  in  other  parts 
of  the  Act,  came  to  the  conclusion  that  the  change  evinced  an  intent 
of  Congress  to  use  the  word  ''alien"  in  its  ordinary  and  unqualified 
meaning.  This  decision  was  reviewed  in  this  court,  and  the  judgment 
was  reversed,  but  upon  the  ground  (207  U.  S.  120, 124)  that  §  18  did  not 
apply  to  the  ordinary  case  of  a  sailor  deserting  while  on  shore  leave. 

Shortly  after  the  decision  of  the  Circuit  Court  of  Appeals  in  the  Taylor 
Case,  the  Circuit  Court  of  Appeals  for  the  Third  Circuit,  in  Rodgers  v. 
United  States,  ex  rd.  Buchsbaum  (1907),  152  Fed.  Rep.  346,  held  that 
the  provision  of  §  2  of  the  Act  of  1903,  enumerating  the  classes  of  aliens 
to  be  excluded  from  admission'  into  the  United  States,  and  amongst 
them  ''persons  afflicted  with  a  loathsome  or  with  a  dangerous  contagious 
disease,"  and  the  provision  of  §  19,  for  the  deportation  of  "aliens  brought 
into  this  country  in  -violation  of  law,"  could  not  be  construed  so  as  to 
extend  to  aliens  domiciled  in  this  country;  affirming  In  re  Buchsbaum, 

141  Fed.  Rep.  221.  In  United  States  v.  Nakashima  (1908),  160  Fed.  Rep. 
842,  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  adopted  the  same 
view  of  the  Act  of  1903  expressed  in  the  Aultman  and  Buchsbaum  cases, 
rejecting  that  adopted  by  the  Court  of  Appeals  in  Taylor  v.  United  States. 

On  the  other  hand,  the  latter  decision  has  been  followed  in  a  number 
of  cases  arising  under  the  Act  of  1907,  which  in  this  respect  does  not 
materially  difiPer  from  the  Act  of  1903.  Ex  parte  Petterson  (1908),  166 
Fed.  Rep.  536;  United  States  v.  Hook  (1908),  166  Fed.  Rep.  1007; 
United  States  v.  Villet  (1909),  173  Fed.  Rep.  500;  Ex  parte  Hoffman 
(1910),  179  Fed.  Rep.  839  (being  the  case  now  imder  review);  Sibray  v. 
United  States  (1911),  185  Fed.  Rep.  401;  United  States  v.  Williams 
(1911),  186  Fed.  Rep.  354;  United  States  v.  Sprung  (1910),  187  Fed.  Rep. 
903;  Frick  v.  Lewis  (1912),  195  Fed.  Rep.  693;  Siniscalchi  v.  Thomas 
(1912),  195  Fed.  Rep.  701.  Contra,  Redfem  v.  Halpert  (1911),  186  Fed. 
Rep.  150;  and  see  United  States  v.  Rodgers  (1911),  191  Fed.  Rep.  970. 

The  authority  of  Congress  over  the  general  subject^natter  is  plenary; 
it  may  exclude  aliens  altogether,  or  prescribe  the  terms  and  conditions 
upon  which  they  may  come  into  or  remain  in  this  coimtry.  Chinese 
Exclusion  Case,  130  U.  S.  581,  603;  Nishimura  Ekiu  v.  United  States, 

142  U.  S.  651,  669;  Fong  Yue  Ting  v.  United  States,  149  U.  8.  698,  713; 
Lem  Moon  Smg  v.  United  States,  158  U.  S.  538, 547. 

The  question,  therefore,  is  not  the  power  of  Congress,  but  its  intent 
and  purpose  as  expressed  in  legislation.  The  cases  that  have  held  the 
immigration  Acts  not  to  apply  to  domiciled  aliens  returning  after  a 


394  THB  AMBBICAN  JOURNAL  OF  INTERNATIONAL  LAW 

temporary  absence  have  been  rested  in  part  upon  the  use  of  the  term 
'^ immigration"  in  the  titles  of  the  respective  Acts,  and  in  part  upon  the 
employment  of  that  or  similar  terms  in  the  enacting  clauses. 

As  authority  for  a  liberal  interpretation  of  the  Acts,  two  decisions 
of  this  court  have  at  times  been  referred  to,  which  have,  however,  little, 
if  any,  present  pertinency.  Holy  Trinity  Church  v.  United  States, 
143  U.  S.  457,  held  that  the  Contract-Labor  Law  of  February  26, 1885 
(23  Stat.  332,  c.  164),  did  not  forbid  a  contract  for  employing  a 
clergyman.  The  Act  was  construed  according  to  its  spirit  rather  than 
its  letter,  and  in  view  of  its  title,  the  evil  intended  to  be  remedied,  the 
circumstances  surrounding  the  appeal  to  Congress  for  legislation,  and 
the  reports  of  committees  in  each  House,  it  was  held  to  be  the  legislative 
purpose  simply  to  stay  the  influx  of  cheap  unskilled  labor.  Since  this 
decision,  an  express  exception  has  been  made  of  ''ministers  of  any  re- 
ligious denomination."  In  Lau  Ow  Bew  v.  United  States,  144  U.  S.  47, 
this  court  held  that  the  provision  of  the  Chinese  Restriction  Act  of 
May  6,  1882  (22  Stat.  58,  c.  126,  §  6)  as  amended  by  Act  of  July  5,  1884 
(23  Stat.  115,  c.  220),  requiring  every  Chinese  merchant  coming  into  this 
country  to  procure  and  produce  a  certificate  from  the  Chinese  Grovem- 
ment,  did  not  apply  to  Chinese  merchants  already  domiciled  in  the 
United  States,  who,  having  left  this  country  for  some  temporary  purpose, 
sought  to  reenter  it  upon  their  return  to  their  homes  here.  But  this 
decision  was  based  in  part  upon  the  language  of  the  particular  statute 
and  in  part  upon  the  fact  that  our  treaty  with  China  gave  to  Chinese 
merchants  domiciled  in  the  United  States  the  right  of  egress  and  ingress, 
and  the  other  rights,  privileges,  and  immunities  enjoyed  in  this  country 
by  the  citizens  or  subjects  of  the  most  favored  nation. 

The  li^slative  history  of  the  Act  of  1903  demonstrates  that  the  elimi- 
nation of  the  word ''  immigrant"  and  other  equivalent  qualifying  phrases 
was  done  deliberately.  The  bill  originated  in  the  House  of  Repre- 
sentatives, where  the  committee  report  declared  that  its  general  pur- 
pose was  ''to  bring  together  in  one  Act  scattered  legislation  here- 
tofore enacted  in  regard  to  the  inmiigration  of  aliens  into  the  United 
States  ...  to  amend  such  portions  thereof  as  have  been  foimd, 
either  as  the  result  of  experience  in  administering  the  law  or  of  judicud 
decision,  to  be  inadequate  to  accomplish  the  purpose  plauily  intended 
thereby;  and  to  add  thereto  such  further  provisions  as  seem  to  be  de- 
manded by  the  consensus  of  enlightened  public  opinion."  H.  Rept.  982, 
57th  Cong.,  1st  Sess.    The'  report  of  the  Senate  committee  likewise 
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explained  the  bill  as  being  in  the  main  a  reSnactment  of  existing  laws  on 
the  subject  of  immigration,  stating — ''The  necessity  for  such  reSnact- 
ment  is  due  in  part  to  the  fact  that,  as  a  restdt  of  judicial  dedsiona,  as 
well  as  of  administrative  experience,  the  efficiency  of  such  laws  to  ac- 
complish the  evident  purpose  of  their  enactment  has  been  shown  to  be 
materially  less  than  appeared  to  be  the  case  at  the  time  of  such  enact- 
menty  and  therefore  a  new  expression  of  the  legislative  will  upon  the 
subject  of  immigration  has  become  desirable."  The  Senate  inserted 
the  word  ''immigrant"  in  one  place,  but  it  was  eliminated  in  oon-» 
ference.  S.  Rept.  2119,  57th  Cong.,  1st  Sess.;  S.  Doc.  62,  57th  Ck)ng., 
2nd  Sess. ;  Cong.  Record,  Vol.  36,  p.  2949, 57th  Cong.,  2d  Sess. 

Counsel  for  petitioner  cites  the  debates  in  Congress  as  indicating  that 
the  Act  was  not  understood  to  refer  to  any  others  than  immigrants.  But 
the  unreliability  of  such  debates  as  a  source  from  which  to  discover  the 
meaning  of  the  language  employed  in  an  Act  of  Congress  has  been  fre- 
quently pointed  out  (United  States  v.  Trans-Missouri  Freight  Ass'n, 
166  U.  S.  290,  318,  and  cases  cited),  and  we  are  not  disposed  to  go  be- 
yond the  reports  of  the  committees.  Holy  Trinity  Church  tr.  United 
States,  143  U.  S.  457,  463;  Bums  v.  United  States,  194  U.  S.  486,  495; 
Johnson  v.  Southern  Pacific  Co.,  196  U.  S.  1, 19. 

It  is  earnestly  insisted  that  the  omission  of  the  word  '^ immigrant" 
is  of  little  consequence,  because  it  does  not  apply  at  all  to  the  excluding 
section.  It  is  said  that  the  words  "alien  immigrant"  did  not  occur 
in  the  acts  of  1875,  1882,  1885,  or  1887,  and  did  not  occur  in  the  exclud- 
ing section  of  the  Act  of  1891,  but  only  in  its  eighth  section — ^that  which 
related  to  manifesting.  But  in  the  Act  of  1893,  "To  facilitate  the  en- 
forcement," etc.,  each  section  was  made  to  apply  to  "alien  immigrants." 
The  force  of  the  argument  pretty  well  disappears  when  we  recall  that 
it  was  in  spite  of  the  absence  of  the  word  "immigrant"  in  the  excluding 
clause  that  courts  had  held  that  because  the  word  occurred  in  the  title 
and  in  other  provisions  of  the  pertinent  Acts,  the  excluding  clauses 
likewise  were  confined  to  immigrants,  in  the  sense  of  aliens  who  had 
no  domicile  in  this  country.  Of  course,  there  were  other  considerations ; 
the  extreme  hardship  in  individual  cases  where  the  aliens  had  long  been 
resident  in  this  country,  and  the  practically  uncontrolled  authority 
of  the  executive  officers  of  the  government,  being  among  them.  But, 
whatever  considerations  may  have  combined  to  bring  about  the  judicial 
interpretation  of  the  Acts  that  preceded  the  revision  of  1903,  the  com- 
mittee reports  already  cited  sufficiently  show  that  the  language  of  the 
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new  Act  was  chosen  not  for  the  purpose  of  adopting,  but  m  order  to 
avoid,  that  mterpretation. 

Upon  a  review  of  the  whole  matter,  we  are  satisfied  that  Ckxngress, 
in  the  Act  of  1903,  suflSciently  expressed,  and  in  the  Act  of  1907  reiter- 
ated, the  purpose  of  appl3ring  its  proliibition  against  the  admissioa  of 
aliens,  and  its  mandate  for  their  deportation,  to  all  aliens  whose  history, 
condition  or  characteristics  brought  them  within  the  descriptive  clauses, 
irrespective  of  any  qualification  arising  out  of  a  previous  residenoe  or 
domicile  in  this  country. 

The  excluding  section  as  found  in  the  Act  of  1907  contains  in  its  own 
language  the  clearest  answer  to  the  entire  argument  for  the  petitioner. 
It  reads  as  follows  (34  Stat.  898,  c.  1134,  §  2) : 

That  the  foDowing  daases  of  aUens  shall  be  excluded  from  admiwioD  into  the 
United  States:  All  idiots,  imbeciles,  feeble-minded  persons,  epileptics,  insane  persons, 
and  persons  who  have  been  insane  within  five  years  previous;  persons  who  have  had 
two  or  more  attacks  of  insanity  at  any  time  previously;  paupers;  persons  likely  to 
become  a  public  charge;  professional  beggars;  persons  afflicted  with  tubefcufeflis  ot 
with  a  loathsome  or  dangerous  contagious  disease;  persons  not  comprehended  within 
any  of  the  foregoing  excluded  classes  who  are  found  to  be  and  are  certified  by  the 
examining  surgeon  as  being  mentally  or  physically  defective,  such  mental  or  physical 
defect  being  of  a  nature  which  may  affect  the  ability  of  such  alien  to  earn  a  living; 
persons  who  have  been  convicted  of  or  admit  having  committed  a  felony  or  other 
crime  or  misdemeanor  involving  moral  turpitude;  polygamists,  or  persons  ^Hio 
admit  their  belief  in  the  practice  of  polygamy,  anarchists,  or  persons  who  believe 
in  or  advocate  the  overthrow  by  force  or  violence  of  the  Government  of  the  United 
States,  or  of  all  government,  or  of  all  forms  of  law,  or  the  assassination  of  public 
officials;  prostitutes,  or  women  or  girls  coming  into  the  United  States  for  the  purpose 
of  prostitution  or  for  any  other  immoral  purpose;  persons  who  procure  or  attempt  to 
bring  in  prostitutes  or  women  or  girls  for  the  purpose  of  prostitution  or  for  any  other 
inmioral  purpose;  persons  hereinafter  called  contract  laborers,  who  have  been  induced 
or  solicited  to  migrate  to  this  country  by  offers  or  promises  of  employment  or  in  conse- 
quence of  agreements,  oral,  written  or  printed,  express  or  implied,  to  perform  labor 
in  this  country  of  any  kind,  skilled  or  unskilled;  etc.,  etc. 

None  of  these  excluded  classes  (with  the  possible  exception  of  contract 
laborers,  whose  exclusion  depends  upon  somewhat  difiPerent  considera- 
tions) would  be  any  less  undesirable  if  previously  domiciled  in  the 
United  States.  And  besides,  the  section  contains  its  own  specific  pro- 
visos and  limitations,  and  these,  on  familiar  principles,  strongly  tend 
to  negative  any  other  and  implied  exception. 

There  remams,  therefore,  only  the  use  of  the  word  "immigration" 
in  the  title  of  the  Act  to  furnish  support  for  petitioner's  contention. 
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But  it  is  only  in  a  doubtful  case  that  the  title  of  an  Act  can  control  the 
meaning  of  the  enacting  clauses,  and  there  is  no  such  doubt  here.  United 
States  V.  Fisher,  2  Cranch,  358,  386;  Holy  Trinity  Church  v.  United 
States,  143  U.  S.  457,  462;  C!oosaw  Mining  C!o.  v.  South  Carolma,  144 
U.  S.  550,  563;  Patterson  v.  Bark  Eudora,  190  U.  S.  169,  173;  Cornell  v. 
Coyne,  192  U.  S.  418, 430. 

It  was  not  intended,  in  the  opinion  of  this  court  in  Taylor  v.  United 
States,  207  U.  S.  120,  126,  to  intimate  an  opinion  with  respect  to  the 
construction  of  §  18  of  the  Act  of  1903  that  is  inconsistent  with  the 
result  now  reached.  There  the  Circuit  Court  of  Appeals  (one  judge 
dissenting)  had  construed  that  section  as  excluding  even  the  ordinary 
sailor,  if  an  alien;  basing  this  construction  upon  the  changes  wrought 
by  Congress  in  the  revision  of  1903.  This  court,  q)eaking  by  Mr.  Justice 
Holmes,  said: 

"A  reason  for  the  construction  adopted  below  was  found  in  the  omission  of  the 
word  'immigrant'  which  had  followed  'alien'  in  the  earlier  Acts.  No  doubt  that 
may  have  been  intended  to  widen  the  reach  of  the  statute,  but  we  see  no  reason  to 
suppose  that  the  omission  meant  to  do  more  than  to  avoid  the  suggestion  that  no 
one  was  within  the  Act  who  did  not  come  here  with  intent  to  remain.  It  is  not  neces- 
sary to  regard  the  change  as  a  mere  abbreviation,  although  the  title  of  the  statute 
is  "An  Act  to  regulate  the  inunigration  of  aliens  into  the  United  States. " 

Of  course,  this  language  was  employed  with  reference  to  the  facts 
of  that  case,  and  was  not  intended  to  negative  a  purpose  on  the  part 
of  Congress  to  bring  within  the  reach  of  the  statute  aliens  who  had  pre- 
viously resided  in  this  country.  In  that  case  there  was  no  element  of 
previous  residence. 

Judgment  aflSrmed. 
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The  UnUed  SUUea  and  Mexico— 1821-18 J^.  A  History  of  the  relations 
between  the  two  countries  from  the  independence  of  Mexico  to  the 
close  of  the  war  with  the  United  States.  By  George  Lockhart 
Rives.  New  York:  Charles  Scribner's  Sons,  1913.  2  vols.  pp.  720, 
726. 

The  importance  of  the  war  with  Mexico  of  1846-48  and  of  the  treaty 
of  Guadalupe-HidalgD,  which  closed  it,  has  been  overshadowed  in  the 
minds  of  the  American  people  by  the  mighty  conflict  for  intemationai 
existence  which  closely  followed  it.  It  is  not  generally  realized  that  more 
than  half  of  the  territory  of  Mexico  became  by  that  treaty  a  part  of  the 
United  States. 

The  book  before  us  is  an  accoimt  of  our  relations  with  Mexico  from 
the  time  she  achieved  her  independence  from  Spain  until  1848,  when 
California  and  New  Mexico  were  ceded  by  her  to  the  United  States,  and 
when  she  acknowledged  what  had  long  been  an  accomplished  fact — ^the 
independence  of  Texas  from  Mexican  control  and  her  annexation  to  the 
United  States.  The  work  is  foimded  on  a  thorough  study  of  the  original 
sources  and  is  written  with  such  impartiality  that  the  author  often  seems 
rather  to  leave  it  to  the  reader  to  pass  judgment  upon  the  men  and 
actions  described  than  to  give  his  own  conclusions. 

The  ability  of  President  Polk  as  a  diplomatist  is  put  in  a  strong  light 
by  the  account  of  his  negotiations  with  Great  Britain  as  to  the  boundaries 
of  what  was  then  known  as  the  "Oregon  country,"  that  is,  the  country 
west  of  the  Rocky  Mountains  and  north  of  California.  Our  treaty  of 
1818  with  Great  Britain  fixed  the  forty-ninth  parallel  of  north  latitude 
as  the  intemationai  boundary  line  from  the  Lake  of  the  Woods  to  the 
Rocky  Mountains,  and  provided  for  joint  occupation  of  the  country  to 
the  west  of  those  mountains.  As  time  went  on  and  the  country  settled 
up,  joint  occupation  became  more  and  more  embarrassing,  until,  in  the 
early  forties,  the  question  brought  us  to  the  verge  of  war  with  England. 
President  Polk,  by  combined  firmness  and  courtesy,  effected  a  settlement 
by  the  extension  of  the  line  of  the  forty-ninth  parallel  to  the  Pacific 
Ocean.  This  settlement,  far  from  being  (as  has  often  been  represented)  a 
398 
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surrender  of  the  rights  of  the  United  States,  fixed  the  line  which  had 
been  repeatedly  proposed  to  England  as  the  nearest  approximation 
possible  to  exact  international  justice.  The  treaty  of  1846,  which  closed 
the  controversy  in  a  manner  which  cemented  the  peace  of  the  two 
countries  and  has  proved  so  equitable  and  satisfactory  coincided  in  time 
with  the  outbreak  of  the  conflict  with  Mexico. 

If  President  Polk's  diplomacy  was  not  so  successful  in  our  relations 
with  Mexico,  it  was  due  to  radical  differences  in  national  character  and 
temperament  between  the  people  of  the  United  States  and  those  of 
Mexico. 

One  of  the  most  illuminating  passages  of  these  volumes  (I,  95-102) 
describes  the  composition  of  the  Mexican  nation  and  the  fundamental 
differences  between,  the  circumstances  of  the  settlement  of  that  country 
and  of  the  United  States.  It  is  impossible  at  the  present  day,  when 
relations  with  Mexico  have  again  reached  a  stage  of  the  most  acute 
importance,  to  appreciate  the  problems  of  today  without  studying  these 
differences. 

Several  misapprehensions  of  persistent  vitality  are  cleared  up  by  this 
work.  It  has  been  repeatedly  alleged  that  Texas  formed  a  part  of  the 
vast  territory  of  indefinite  bounds  purchased  from  France  in  1803,  imder 
the  name  of  Louisiana,  and  that  the  treaty  of  1819  with  Spain,  by  which 
the  Sabine  River  was  fixed  as  the  western  boundary  of  Louisiana,  con- 
stituted a  surrender  of  a  large  part  of  the  purchased  province.  This 
theory  is  examined  by  our  author,  and  pronounced  to  be  without  founda- 
tion. The  struggle  of  Texas  for  independence,  as  well  as  the  movement 
both  in  Texas  and  in  the  United  States  for  the  annexation  of  that  State, 
did  not  grow  out  of  a  desire  to  extend  the  sway  of  the  institution  of 
slavery,  but  was  part  of  the  general  westward  movement,  with  its 
accompanying  desire  for  expansion.  Opposition  to  the  extension  of 
slave  territory  did,  indeed,  form  an  important  argument  against  the 
annexation  of  Texas,  as  did  the  apprehension  of  a  further  spread  of 
slavery  against  the  acquisition  of  New  Mexico  and  California.  The 
war  with  Mexico  is  shown  to  have  originated  not  so  much  out  of  the 
annexation  of  Texas  (which  was  an  accomplished  fact  for  nearly  a  year 
before  its  outbreak)  as  it  did  from  the  determination  of  President  Polk's 
administration  to  obtain  satisfaction  for  the  numerous  claims  of  our 
citizens  against  Mexico.  These  claims  that  country  had  neither  the 
desire,  nor  the  resources,  to  meet;  and  the  administration  at  Washington 
believed  they  could  only  be  satisfied  by  means  of  territorial  acquisitions. 
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Behind  all  of  President  Polk's  negotiations  with  Mexico  was  a  keen 
appreciation  of  the  importance  of  California — ^then,  practically  a  dere- 
lict— ^to  the  United  States,  an  idea  in  which  (as  our  author  remarks) 
''he  was  far  in  advance  of  the  public  opinion  of  his  time." 

Attempts  at  negotiation  with  Mexico — ^whether  for  the  recognition 
of  the  long  accomplished  independence  of  Texas,  or  for  the  settlement  of 
our  indemnity  claims,  or  for  the  peaceful  acquisition  of  California — 
proved  fruitless.  The  mere  fact  that  a  government  was  known  to  be 
n^otiating  with  the  United  States  on  any  of  these  subjects  almost 
sufficed  to  bring  about  its  overthrow.  Thus  the  very  weakness  of  the 
government  tended  to  embroil  it  with  the  United  States. 

When  the  war  had  actually  begun,  the  manner  in  which  it  was  con- 
ducted by  the  invading  army  set  a  model  for  the  conduct  of  hostilities- 
for  all  times: 

''Never,  he  (the  American  Secretary  of  State)  asserted — and  with 
some  justice — ^had  war  beeii  levied  by  invading  forces  in  such  a  manner. 
Fair  or  even  extravagant  prices  had  been  paid  for  supplies.  Private 
property  had  been  held  sacred.  Famishing  Mexican  soldiers  had  been 
fed  and  their  woimds  boimd  up."    (II,  522.) 

A  statement  which  will  be  new  and  surprising  to  most  readers  of  this 
work  is,  that  at  the  close  of  hostilities  and  while  terms  of  peace  were 
imder  consideration,  a  large  and  influential  party  among  the  Mexicans 
was  opposed  to  the  evacuation  of  the  coimtry  by  the  United  States  and 
preferred  that  the  Americans  should  remain  permanently  in  occupation. 
This  plan  failing,  "proposals  were  actually  made  to  [General]  Scott  to 
have  him  issue  a  pronundamiento  and  declare  himself  dictator  after  the 
ratification  of  the  treaty  of  peace.  This  amazing  plan  contemplated 
the  organization  of  an  army  of  Americans,  to  be  recruited  from  the  men 
discharged  at  the  close  of  the  war,  which  Scott  thought  *  would  suffice  to 
hold  the  republic  in  tranquillity  and  prosperity.  ♦  ♦  ♦  Being  al- 
ready in  possession  of  the  principal  forts,  arsenals,  foundrys,  mines, 
ports  of  entry  and  cities,  with  nearly  all  the  arms  of  the  country,  it  was 
not  doubted  that  a  very  general  acquiescence  would  soon  have  followed.' 
Scott  states  that  he  'ultimately'  declined  the  overtures  made  to  him^ 
although  'highly  seductive  both  as  to  power  and  fortune.'" 

In  the  end,  the  treaty  of  Guadalupe-Hidalgo  was  concluded  by  an 
unauthorized  negotiator.  Trist,  chief  clerk  of  the  State  Department, 
had  been  sent  by  our  government  to  accompany  the  army  and  take 
advantage  of  the  proper  time  to  conclude  a  treaty  of  peace,  the  terms  of 
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ivhich  were  definitely  fixed  by  his  instructions.  On  the  rejection  by  the 
Mexican  Government  of  the  terms  first  offered,  Trist  was  peremptorily 
recalled  and  the  Mexican  Government  formally  notified  of  the  termina- 
tion of  his  authority.  In  defiance  of  his  recall,  and  with  full  knowledge 
on  the  part  of  the  Mexican  Government  that  he  was  without  authority,  a 
treaty  was  negotiated  and  signed.  As,  however,  it  conformed  to  his 
original  instructions,  it  was  accepted  by  the  President  and  ratified  by  the 
Senate. 

The  work  is  written  in  a  most  attractive  style  and  illustrated  with 
ample  maps  and  plans.  The  present  difficulties  in  Mexico  are  incom- 
prehensible without  a  knowledge  of  the  course  of  her  history  during  the 
first  half  of  the  nineteenth  century  as  related  in  this  book.  While  the 
present  situation  presents  a  more  serious  problem  than  any  which  has 
previously  occurred,  the  reader  of  these  volimies  will,  in  many  places, 
find  reminders  that  many  of  the  difficulties  of  the  present  day  find  a 
43triking  parallel  in  the  earlier  history  of  the  country. 

George  A.  King. 

/{  Canale  di  Panama.    By  Ekirico  Catellani.    Roma:  Tipografia  dell 
'Unione  Editrice,  1913.   pp.  114,  map. 

In  this  pamphlet  of  114  pages  Professor  Catellani  has  reprinted  from 
the  Rivista  Colonials  his  study  of  the  international  problems  arising  out 
of  the  approaching  completion  of  the  Panama  Canal  and  the  legislation 
on  the  subject  adopted  by  the  United  States. 

The  limits  of  the  article  permit  only  of  the  most  sunmiary  sketch  of 
the  history  of  the  project,  but  the  relevant  facts  are  clearly  enough  and 
quite  dispassionately  stated,  and  noticeably  without  importing  con- 
troversial matter  or  displaying  any  tendency  either  to  undue  criticism  or 
enthusiasm. 

The  interest  of  the  author  in  fact  relates  to  the  neutralization  or  semi- 
neutralization  of  the  Canal,  and  to  the  Hay-Pauncefote  Treaty  as  it 
bears  upon  the  two  subjects  of  fortification  and  of  the  exemption  of 
coastwise  shipping  from  tolls. 

As  a  matter  of  fact,  he  would  doubtless  deny  that  the  term  neutraliza- 
tion is  properly  to  be  applied  to  the  status  of  the  Panama  Canal  at  all: 
its  exemption  from  warlike  uses  depends  entirely  on  the  <!lause  of  the 
treaty  between  Great  Britain  and  the  United  States,  modelled  on, 
though  not  precisely  following,  the  similar  clauses  of  the  convention 
relating  to  the  Suez  Canal.    As  between  the  two  parties  to  the  treaty 
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there  is  a  mutual  obligation;  as  towards  other  naticms  interested  there  is 
a  mere  promise  without  consideration,  practically  ineffectual  because 
these  nations  are  not  themselves  in  any  way  bound  to  mpect  the 
neutrality:  and  the  sole  guarantee  for  the  ccmtinuanoe  of  the  status  is  m 
fact  the  anned  power  of  the  United  States. 

Neutralization,  prop«4y  speaking,  is  necessarily  an  effect  notmerdy  of 
joint  but  of  general  action,  and  a  guarantee  resting  meniy  on  the  power 
of  a  single  nation  is  evidently  impofect.  The  analogy  to  the  status  of 
the  Canal  is  in  fact  to  be  found  not  at  Suez,  but  much  more  neariy  in  the 
Kiel  Canal. 

If  it  furnished  a  ccxnplete  analogy  the  matter  would  be  simple  enou^^ 
and  as  a  matter  of  fact  since  the  acquisition  of  the  Canal  Zone  a  strong 
tendency  has  existed  in  the  United  States  to  regard  it  primarily  as  a 
domestic  enterprise  on  native  territory. 

Against  this  is  the  existence  of  the  Hay-Pauncefote  Treaty,  ent^ed 
into  when  the  territory  in  question  did  not  yet  belong  in  any  sense  to  the 
United  States,  and  creating  very  definite  obligations  towards  Great 
Britain. 

The  question  of  the  construction  of  the  treaty  first  presented  itself  in 
connection  with  the  proposal  to  fortify.  The  British  Government  did 
not  think  proper  to  make  any  protest  on  the  subject,  and  the  unofficial 
protest  whether  in  the  United  States  or  abroad  was  not  weighty  enough 
to  secure  serious  attention.  Professor  Catellani  does  not  conceal  his 
own  view  that  the  fortification  was  inconsistent  with  the  intent  of  the 
treaty,  and  a  quite  unwarranted  extension  of  the  clause  providing  for 
the  policing  of  the  Canal. 

The  author's  anal3rsis  of  the  motives  influencing  the  conduct  of  the 
United  States  in  reference  to  the  Canal  in  its  later  development  indicates 
three  main  factors, — ^political  interests,  economic  interests,  and  a  con- 
templated creation  of  a  new  83rstem  of  international  law  embodying  the 
spirit  of  the  Monroe  Doctrine  but  widely  extended  to  cover  all  interstate 
relations  on  the  American  Continent.  The  idea  of  fortification  is  in  fact 
represented  as  a  development  not  so  much  of  the  duty  assumed  by 
treaty  of  policing  the  Canal,  as  of  the  voluntarily  assumed  duty  of 
policing  the  sister  states  of  the  continent. 

Political  reasons  would  therefore  appear  to  have  governed  the  decision 
and  attitude  of  the  United  States  in  the  matter  of  fortification:  economic 
reasons  have  been  controlling  in  the  question  of  tolls.  The  statesman 
and  the  politician  regarded  the  matter  as  it  affected  the  military  and 
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strategic  position  of  the  country;  the  man  of  business  considered  it 
largely  as  a  possible  means  of  regenerating  the  lost  shipping  interests. 
And  politician  and  business  man  were  inclined  to  make  common  cause 
in  the  name  of  patriotism. 

These  tendencies,  of  course,  finally  crystalized  in  the  Panama  Canal 
Act  of  1912  exempting  coastwise  shipping  from  tolls,  and  what  is  per- 
haps even  more  alarming  to  foreign  interests,  intimating  by  its  terms 
the  reservation  of  the  right  by  future  regulations  to  favor  further  the 
shipping  of  the  United  States.  ' 

All  the  European  nations  possessing  any  considerable  shipping  trade 
are  interested  in  this  aspect  of  the  matter,  but  Britain  alone,  of  course, 
has  any  locus  standi  under  the  treaty  of  1901.  It  is  suggested,  however/ 
that  the  other  nations  interested  possess  a  groimd  of  protest  in  the  re- 
peated intimation  of  the  United  States  to  the  effect  that  no  rival  enter- 
prise imder  the  auspices  of  any  European  nation  would  be  permitted. 
The  suggestion  would  hardly  seem  to  possess  much  practical  importance 
whether  juridically  sound  or  not.  The  Monroe  Doctrine  in  all  its 
various  developments  and  extensions  is,  like  ''an  official  utterance,'' 
unanswerable. 

As  against  Great  Britain  at  any  rate,  this  position  taken  in  the  Act  of 
1912  is  pronounced  flatly  to  be  indefensible. 

British  diplomacy  is  rather  tartly  criticised  for  the  "debilitation" 
which  it  seems  to  suffer  in  crossing  the  Atlantic,  for  its  successive  con- 
cessions in  the  matter  of  the  Clayton-Bulwer  Treaty,  the  amendment  of 
the  first  draft  of  the  Hay-Pauncefote  Treaty,  and  finally  its  slowness 
and  moderation  in  the  matter  of  the  tolls. 

The  attitude  of  the  author  in  regard  to  the  final  disposition  of  the 
question  is  in  fact  somewhat  pessimistic.  The  main  hope  of  a  favorable 
result  he  seems  to  see  in  the  essential  interest  of  the  United  States, 
which  will  sooner  or  later  become  evident,  to  secure  an  effective  joint 
guarantee  of  the  neutrality  of  the  Canal,  a  condition  which  he  thinks  in  a 
time  of  more  serious  or  mature  consideration  "the  United  States  will 
recognize  as  indispensable  for  the  security  of  the  Canal  and  not  a  matter 
of  indifference  for  the  security  of  their  own  commerce  and  vested  in- 
terests." 

The  article  was  of  course  written  before  recent  developments  in  the 
matter,  which  give  promise  of  sober  second  thought  leading  to  a  radical 
modification  of  the  position  adopted.  And  generally  it  may  be  said  that 
from  the  tone  of  his  anticipations  he  does  not  altogether  appreciate  that 
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the  sentiments  which  lead  to  what  he  denominates  the  ''maternal 
patience"  of  Britain  in  diplomatic  negotiations  with  the  United  States 
find  a  certain  answer  in  public  feeling  and  opinion,  which  are  likely  in 
the  long  run  to  impose  a  corresponding  check  on  too  radical  or  uncom- 
promising action  even  though  favored  by  powerful  interests  and  con- 
victions: and  also  assuming  that  the  argument  as  to  the  meaning  of  the 
treaty  solenmly  entered  into  is  as  clear  and  conclusive  as  he  claims,  it 
was  boimd  in  time  to  penetrate  and  mould  public  opinion  in  the  nation, 
which  is  necessarily  guided  to  a  large  extent  by  national  self-interest,  but 
is  not  by  any  means  insensitive  to  national  honor. 

James  Barclay. 

Deutsche  PrisengerichtsbarkeiL     Dr.  jur.  Heinrich  Pohl.     Tilbingen: 
J.  C.  B.  Mohr.  1911.   pp.  231. 

Das  inUrnaiionale  Prisenrecht.    Dr.  jur.  Otto  Hirschmann.    MOnchen 
and  Berlin:  J.  Schweitzer.  1912.    pp.  158. 

These  two  books  consider  the  recent  attempts  to  make  prize  law 
truly  international  law. 

The  work  of  Dr.  Pohl  is  a  work  on  prize  jurisdiction  particularly  as 
relates  to  German  law  and  practice.  The  fundamental  conceptions  of 
prize  jurisdiction  are  discussed  and  the  changes  consequent  upon  the 
abolition  of  privateering  are  shown  to  be  in  the  direction  of  respect  for 
law.  In  1907,  out  of  various  propositions  came  at  length  the  plan  for  the 
international  prize  court. 

The  German  laws  and  regulations  of  1884  and  1889  had  brought  the 
practice  in  regard  to  prize  into  fairly  definite  form.  These  were,  however, 
national  laws  and  while  the  prize  courts  might  in  theory  administer 
international  law,  they  must  in  fact  in  many  respects  give  careful  heed 
to  national  laws. 

The  idea  of  making  the  prize  court  international  is  not  new  in  Germany. 
The  ideas  of  Frederick  the  Great  show  the  reasonableness  of  an  inter- 
national prize  court.  Other  German  writers  and  publicists  developed 
the  idea  during  the  eighteenth  century.  The  proposition  of  HUbner 
advocating  the  placing  of  neutrals  upon  the  court  which  is  to  decide 
cases  where  the  neutral  national's  property  is  concerned  is  particularly 
explained.  The  influence  of  writers  of  the  eighteenth  century  shows 
a  tendency  toward  a  court  that  should  be  international  in  its  at- 
titude. 

Gessner's  plan  is  discussed  as  one  of  the  most  completely  developed 
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of  the  ideas  of  ''internationalizing"  of  the  prize  court  in  the  nineteenth 
century.   The  position  of  other  writers  is  briefly  set  forth. 

The  well  known  German-English-American  cooperation  for  the  prize 
court  convention  at  the  Second  Hague  Conference,  together  with  the 
general  course  of  discussion,  is  related,  and  the  general  efifect  of  the 
proposed  convention  is  explained.  The  difficulties  of  deciding  what 
principles  the  court  should  follow  in  cases  of  conflict  of  laws  and  prec- 
edents and  other  difficulties  which  the  court  would  face  are  not  over- 
looked. Some  of  these  are  in  part  solved  by  the  Declaration  of  London. 
The  judicial  character  of  the  prize  court,  if  established,  must  be  recog- 
nized. The  advantages  of  such  a  court  seem  too  great  to  permit  of  long 
delay  in  the  realization  of  the  hopes  of  the  early  German  writers. 

The  book  contains  in  appendices  the  German  and  English  proposi- 
tions which  were  brought  before  the  Second  Hague  Conference  and  the 
convention  which  was  finally  drafted,  but  remains  imratified.  There 
is  also  a  good  index. 

The  work  of  Dr.  Hirschmann,  Das  intemationdle  Prisenrechtf  views  the 
subject  of  prize  law  in  a  broad  manner.  He  emphasizes  the  distinction 
between  the  capture  of  enemy  property  at  sea  and  the  capture  of  neutral 
property  at  sea.  The  course  of  discussion  upon  the  exemption  from 
capture  of  private  property  at  sea  in  time  of  war  is  presented  at  length. 
This  is  familiar  to  American  readers  from  the  work  of  the  American 
delegations  at  the  First  and  at  the  Second  Hague  Conferences.  The 
American  position  on  this  question,  the  British  proposition  in  r^ard  to 
the  abolition  of  contraband,  and  the  effects  of  these  upon  the  ideas  of 
blockade  are  shown. 

The  definition  of  many  ideas  by  the  Declaration  of  London  of  1909  and 
the  significance  of  these  definitions  is  discussed  in  a  clear  fashion.  The 
tendency  to  guard  the  rights  of  neutrals  more  carefully  and  to  put  the 
burden  of  war  upon  the  belligerents  is  everywhere  evident. 

The  development  of  prize  law  seems  to  show  a  growing  recogni- 
tion that  property  even  in  time  of  war  should  not  be  taken  without  due 
process  of  law. 

A  closing  chapter  presents  the  relation  of  the  recent  propositions  in 
regard  to  capture  on  the  sea  to  political  questions.  The  controversy  that 
has  been  waged  in  England  over  the  Prize  Court  Convention  and  the 
Declaration  of  London,  described  in  considerable  detail,  proves  that 
there  are  many  difficulties  besides  those  of  a  legal  nature  which  must  be 
met. 
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These  books  of  Dr.  Pohl  and  of  Dr.  Hirschmann  in  many  respects  are 
supplementary.  The  latter  affords  a  convenient  review  of  recent  opinioQ 
on  prixe  law  in  a  comparatively  few  pages  and  shows  wide  study. 

Geo.  G.  Wilson. 

TraUi  de  droit  iniemaHanal  privi.  By  J.  Westlake.  Translation  of  the 
5th  Edition  (1912),  by  Paul  Goul^;  Preface  by  A.  de  Lapradelle. 
Paris :  Librairie  de  la  soci^t^  du  Recueil  Sirey.    1914.   pp.  xii,  560. 

This  translation  is  one  of  the  Bibliothdque  fitrangdre  of  private 
international  law  produced  under  the  direction  of  Professor  de  L^ 
pradelle  of  the  faculty  of  law  of  the  University  of  Paris. 

The  famous  original  treatise  was  first  published  56  years  ago  by 
Dr.  Westlake  in  1858,  when  its  learned  author  was  but  thirty  years  of 
age,  and  was  the  cornerstone  of  his  great  reputation.  A  second  edition 
was  published  in  1880,  a  third  in  1890,  a  fourth  in  1905  and  the  last, 
from  which  the  translation  is  made,  in  1912.  The  lamented  death  of  the 
learned  author  occurred  April  14,  1913.  Dr.  Westlake,  one  of  the  ripest 
and  clearest  writers  in  both  Public  and  Private  International  Law, 
sought  mainly  in  this  work  to  derive  his  principles  from  English  prec- 
edents, and  has  stated  that  when  he  looked  abroad  'Mt  has  almost 
always  been  in  Ehuope  and  not  to  America"  adding  ''The  jurisprudence 
of  the  United  States  in  private  international  law  is  rich,  but  it  is  too  like 
our  own  to  serve  my  purpose  with  students,  while  the  practitioner  will 
find  its  results  embodied  in  the  American  treatises.  It  would  have  re- 
quired the  leisiu^  hours  of  years  to  examine  the  United  States  decidons 
as  carefully  as  I  have  here  examined  the  English  ones,  and  with  less 
care  it  would  have  been  absurd  to  compete  with  their  native  exponents. '' 
This  I  quote  from  the  preface  of  his  second  edition.  The  translation 
omits  all  Dr.  Westlake's  several  prefaces,  which  is  somewhat  to  be 
regretted,  as  they  were  explanatory  of  his  system,  his  purpose  and 
scrupulously  gave  credit  to  those  who  had  assisted  him. 

However,  the  very  interesting  and  illuminating  "Preface"  contrib- 
uted to  this  translation  by  Professor  de  Lapradelle  covers  seven  pages 
and  briefly  reviews  the  long  life  and  many  distinguished  services  of  Dr. 
Westlake  and  expands  into  a  convincing  appreciation  of  the  views  he  has 
advanced  and  advocated. 

Professor  de  Lapradelle  shows  that  when  this  work  first  appeared, 
Savigny  was  known  in  Germany,  Foelix  in  France  and  Story  in  the 
United  States,  but  that  the  science  of  private  international  law  was 
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not  then  honored  as  today.  That  the  English  courts  tended  to  follow 
iStory  who,  notwithstandmg  his  acquaintance  with  practice  and  the 
breadth  of  his  learning,  was  an  imperfect  guide  in  respect  to  principles. 
He  shows  that  the  old  doctrine  of  Voet  was  brought  from  the  Nether- 
lands into  Great  Britain  by  Scotch  advocates  who  habitually  studied 
law  in  Holland,  and  imposed  the  doctrines  of  territoriality  mitigated  by 
comity.  That  the  land  laws  of  England  were  so  special  that  great 
•confusion  would  have  been  produced  by  the  recognition  of  foreign  laws. 
He  shows  the  Wills  Act  of  1861  had  not  yet  declared  valid  in  England 
the  testament  made  by  a  foreigner  in  conformity  with  the  law  of  the 
place  of  its  execution. 

He  finds  Westlake's  mind  too  large  to  agree  to  this  insular  conception 
of  private  international  law  based  on  doctrine  and  legal  technique  from 
which  analysis,  observation  and  reason  were  banished.  That  he  initiated 
Englishmen  in  the  luminous  expositions  of  Savigny  but  did  not  forget 
that  he  was  a  practitioner  writing  for  other  practitioners,  English  like 
himself.  That  he  was  not,  like  other  disciples  of  Bentham,  a  philosopher 
to  whom  the  technicalities  of  law  are  foreign,  but  an  En^^h  lawyer 
formed  in  Lincoln's  Inn,  learned  as  a  continental  professor,  but  versed  in 
insular  law  and  a  member  of  the  English  bar.  He  shows  that  after 
twenty-two  years  of  seeming  failure  to  influence  jurisprudence,  during 
which,  when  his  work  was  quoted  in  court,  a  judge  had  asked  ''When 
did  he  live?"  by  the  end  of  the  nineteenth  century  no  'Rngliah  court 
<x)uld  decide  a  question  of  conflict  of  law  without  first  consulting 
him. 

He  attributes  many  famous  decisions  turning  on  the  law  of  the  domicil 
rather  than  of  the  place  of  the  act,  to  his  influence  on  English  courts, 
^citing  Udny  v,  Udny,  1869,  Sottomayer  v.  de  Barros,  1877,  Cooper  v. 
Cooper,  1888,  and  Huntly  v.  Gaskell,  1906.  He  shows  that  Westlake 
in  his  first  edition  held  the  principle  that  capacity  to  alienate  inunovables 
depends  on  the  law  of  the  place  of  their  situation,  though  he  had  no 
precedent.  In  1909,  in  Bank  of  Africa,  Limited,  v.  Cohen,  the  courts  so 
decided. 

He  finds  Westlake's  mind  more  open  to  the  theories  of  Continental 
law  than  any  in  England. 

It  is  certainly  fit  that  a  work  of  the  scope  thus  indicated  should  be 
made  available  to  readers  on  the  Continent  of  Europe  and  to  the  many 
there  who  are  conversant  with  French  but  not  with  English.  It  is  not 
the  first  time  Westlake  has  been  thus  honored.    Nineteen  years  ago  his 
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studies  in  the  principles  of  international  law  were  translated  into  French 
by  the  eminent  scholar,  E.  Nys,  and  published  at  Brussels. 

Westlake  was  a  leading  spirit  in  founding  in  1869  La  Revue  de  Droit 
International  and,  in  1873,  the  Institute  of  International  Law,  of  which 
he  was  president  in  1895  and  became  honorary  president  in  1900.  He 
took  an  active  and  important  part  in  many  Continental  meetings  and 
conferences.  Moreover,  he  extended  to  foreign  scholars  a  most  kindly, 
delightful  and  constant  hospitality,  ably  assisted  by  Mrs.  Westlakei 
at  his  London  home.  River  House,  on  the  Chelsea  Elmbankment,  and  at 
his  country  house  near  St.  Ives  in  his  native  Cornwall.  The  writer 
recalls  with  gratitude  days  of  pleasure  under  his  roof  and  long  walks 
over  the  hillsides  yellow  with  broom  and  purple  with  heather  in  which, 
even  near  the  close  of  life,  Dr.  Westlake  turned  with  unchanging  zeal 
and  undiminished  power  to  the  discussion  of  the  principles  of  interna- 
tional law  as  he  clearly  saw  and  ardently  advocated  them.  He  must  be 
regarded  as  a  most  potent  and  useful  factor  in  assimilating  EInglish  and 
Continental  views  and  practice.  Services  of  that  sort  have  far  more  than 
local  or  temporary  value.  The  translation  of  his  work  into  the  French 
tongue  aids  in  that  very  purpose  and  the  service  of  Dr.  Goul£  and  the 
highly  appreciative  and  discriminating  preface  of  Professor  de  La- 
pradelle  deserve  the  thanks  of  those  who,  like  the  writer,  believe  that 
uniformity  of  law  is  one  of  the  important  contributions  to  good  will  and 
the  maintenance  of  good  relations  between  nations. 

It  would  be  presumptuous  to  discuss  the  French  of  Dr.  Goul6.  The 
translation  seems  faithful.  The  index  of  the  English  edition,  covering 
35  pages,  is  necessarily  rewritten  and  rearranged  under  different  letters 
in  the  translation  and  appears  as  ''Table  Anal3rtique."  The  tables  of 
contents  and  of  decisions  cited  are  retained  but  are  shifted  from  the 
beginning  to  the  end  of  the  volume  in  the  translation. 

Charles  Noble  Grbqobt. 

Lee  CorwentiouB  Internationales  relatives  d  la  compMence  jvdiciaire  et  A 
r Execution  des  jugements,   Paris:  A.  Pillet,   1913.   pp.  x,  401. 

In  the  present  volume  the  eminent  Professor  of  the  Faculty  of  Law  of 
Paris  treats  of  four  international  conventions  now  in  force  relating  to  the 
jurisdiction  of  courts,  and  to  the  enforcement  of  foreign  judgments: 
The  Franco-Italian  treaty  of  March  24,  1760;  the  Franco-Baden  treaty 
of  April  16,  1846;  the  Franco-Swiss  treaty  of  June  15,  1869;  and  the 
Franco-Belgian  treaty  of  July  8, 1899.    The  object  of  the  author  in  this 
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work  is  professedly  a  practical  one  and  no  attempt  is  made  to  establish 
a  general  theory  with  respect  to  the  subject-matter  in  hand.  Although 
the  work  appeals  therefore  primarily  to  the  legal  profession  of  the 
countries  concerned,  it  contains  also  a  lesson  of  great  importance  to  all 
interested  in  the  subject  of  private  international  law,  which  should 
serve  as  a  warning  to  those  who  believe  in  international  agreements  as  a 
panacea  for  the  removal  of  all  difficulties  in  the  application  of  laws 
between  the  nations  of  the  world.  In  view  of  the  limited  scope  of  the 
treaties  and  the  extremely  favorable  conditions  attending  their  conclu- 
sion, it  would  seem  that  their  object  should  have  been  attainable  with 
comparative  ease.  Concluded  between  countries  whose  private  law  rests 
substantially  on  the  Code  Napoleon,  and  whose  basic  principles  in  the 
conflict  of  laws  governing  the  subject-matter  under  consideration  are 
identical,  Professor  Pillet  nevertheless  has  to  admit  that  these  treaties 
have  not  come  up  to  the  expectation  entertained  at  the  time  of  their 
making.  '^  Instead  of  inaugurating  among  the  peoples  the  reign  of  law," 
the  learned  author  says,  "we  have  ended  by  encumbering  the  archives 
of  our  courts  with  innumerable  briefs.  What  better  example  of  this 
fact  could  be  cited  than  the  treaty  of  1869  concerning  which,  on  many 
points,  after  forty  years  of  constant  application,  we  still  ask  what  is 
its  meaning,  or  again  the  treaty  of  1899,  which  the  very  day  after  it 
went  into  effect  showed  enormous  discordances  and  gave  rise  to  con- 
troversies without  end."  Notwithstanding  the  disappointing  result  of 
these  treaties,  the  illustrious  professor  does  not  suggest  an  abandonment 
of  the  attempt  to  reach  an  agreement  in  the  conffict  of  laws  by  interna- 
tional conventions;  he  merely  wishes  to  insist  upon  the  fact  that  all 
progress  in  this  direction  will,  in  the  nature  of  things,  be  very  slow  and 
be  brought  about  only  if  the  contracting  parties  have  the  same  thoughts 
and  intentions  and  succeed  in  expressing  them  in  clearer  and  more  con- 
cise language. 

Viewed  from  the  standpoint  from  which  this  work  was  written,  it  is 
admirably  done.  Under  each  treaty  the  author  considers  in  detail  its 
scope,  both  as  to  subject-matter  and  as  to  the  persons  who  can  invoke 
the  treaty,  and  its  relation  to  the  conunon  law  of  the  countries  con- 
cerned. The  principles  upon  which  the  treaties  are  based  and  the 
qualifications  and  exceptions  thereto  are  set  forth  with  great  clearness. 
In  conformity  with  the  practical  aim  in  view,  the  author  discusses  under 
each  treaty  the  adjudications  by  the  courts  of  the  contracting  countries. 
Each  decision  is  submitted  to  a  critical  examination  which  invariably 
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throws  a  flood  of  light  upon  the  problem  involved.  Nor  does 
Fillet  confine  himself  to  a  consideration  of  the  queBtioiis  actually  mini 
or  suggested  by  the  adjudicated  cases.  On  eveiy  hand  he  rnakeB  in- 
quiries concerning  the  application  of  the  ordinary  rules  of  private  inla^ 
national  law  with  a  view  of  determining  whether  an  extenaive  inteni^ 
tation  should  be  given  to  the  rule  laid  down  in  the  treaty,  or  a  limitiftioi 
should  be  placed  upon  its  apparent  scope.  The  text  of  the  teeatia,  ik 
protocole  drawn  up  by  the  plenipotentiaries  who  signed  the  Eehwo* 
Swiss  treaty,  and  the  message  of  the  Federal  Council  of  Switseriand  to 
the  High  Federal  Assembly  concerning  the  Franoo-Swias  tteatj,  are 
found  in  an  appendix. 

On  account  of  the  fundamental  differences  f^jfing  in  the  CSoDtmanftii 
and  Anglo-American  law  with  respect  to  the  subject-^nattor  of  the 
treaties,  little  need  be  said  concerning  the  actual  content  and  natoiecf 
the  problems  raised  by  them.  A  general  statonent  conoeming  the 
Franco-Swiss  and  the  Franco-Belgian  treaties,  which  are  by  far  the  mo* 
important  ones  of  the  treaties  under  discussion,  must  suffice.  Both  in 
the  matter  of  jurisdiction  and  in  the  enforcement  of  foreign  judgmenti 
they  maintain  the  characteristic  Continental  point  of  view.  The  juris- 
diction of  the  courts  in  personal  causes  of  action  is  not  left  to  the  acddent 
where  personal  service  is  made,  but  is  fixed  by  law  (domicile  of  the  de- 
fendant, lex  loci  coniractuSy  etc.).  Personal  service  or  submission  to  the 
jurisdiction  of  the  court,  on  the  other  hand,  is  not  insisted  upon;  it  is 
sufficient  if  the  defendant  was  duly  cited  before  the  court  so  as  to  have 
had  an  opportunity  to  defend  the  action. 

In  the  enforcement  of  foreign  judgments  also  radically  diflferent 
notions  exist  in  the  two  systems  of  law.  Under  our  law  foreign  judg* 
ments  (including  those  of  sister  States)  are  never  enforceable  as  such. 
Execution  will  issue  only  with  respect  to  domestic  judgments.  Hence 
the  necessity  of  a  new  suit  and  judgment  based  upon  the  foreign  judg- 
ment before  execution  will  lie.  On  the  Continent  a  judgment  constitutes 
no  new  cause  of  action.  Foreign  judgments,  if  enforceable  at  all,  are 
enforceable  as  such.  Execution,  however,  will  issue  only  after  an 
exequatur  has  been  obtained  from  the  proper  tribunal.  The  conditions 
upon  which  a  foreign  judgment  will  be  declared  executory  differ  widely. 
The  French  courts,  for  example,  will,  in  tlie  absence  of  treaty,  re-examine 
the  merits  of  the  foreign  judgment  l)efore  granting  the  exequatur.  See 
Cassation,  June  28,  1881  (Sirey,  1882,  1,  33);  Cass.  Feb.  9,  1892  (Sirey, 
1892,  1,  201);  Cass.  Dec.  9,  1903  (Dalloz,  1906,  1,  354).     Such  re- 
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examination  is  excluded,  however,  by  the  treaties  under  considera- 
tion. 

There  are  numerous  and  vital  differences  between  the  Franco-Swiss 
and  the  Franco-Belgian  treaties.  Only  one  of  them  need  be  noticed  here. 
The  Franco-Swiss  treaty  la3rs  down  common  rules  of  jurisdiction  for 
both  countries,  so  that  the  same  rule  will  govern,  whether  the  suit  is 
brought  in  the  one  country  or  in  the  other.  The  Franco-Belgian  treaty, 
on  the  other  hand,  assimilates  the  subjects  of  the  contracting  parties 
juridically  so  that  in  the  matter  of  jurisdiction  the  local  law  of  each 
country,  applicable  to  the  subjects  of  such  state,  is  applied  ajso  to  the 
subjects  of  the  other  state.  One  rule  may  therefore  govern  the  cases 
brought  in  the  French  courts  and  another  rule  those  brought  in  the 
Belgian  courts.  Professor  Fillet  prefers  the  method  adopted  by  the 
Franco-Swiss  treaty,  for  the  reason  that  the  laying  down  of  common 
rules  carries  out  as  far  as  possible  the  idea  of  equidity  and  avoids  un- 
foreseen circumstances  in  the  application  of  the  treaty. 

E.  G.  LOBENZEN. 


Aironefs  sanitaires  et  conventions  de  la  Croix-Rouge.    By  Ch.-L.  JuUiot. 
Paris:  A.  Pedone.    1913.   pp.  110. 

The  value  of  this  brochure  to  the  publicist  is  its  objective  complete- 
ness. M.  Julliot  devotes  at  least  four-fifths  of  his  space  to  the  conditions 
confronted  by  the  sanitary  corps  on  the  modem  battlefield  and  the 
possibility  of  securing  improvement  by  the  employment  of  aircraft  to 
find  and  to  transport  the  wounded  to  central  stations.  He  has  not  gone 
with  any  thoroughness  into  the  legal  problems  involved  in  making  the 
sanitary  service  three-dimensional,  but  has  conscientiously  sought  out 
the  practical  difficulties  of  such  a  change  and  has  offered  at  least  a  partial 
solution  of  them.  Considering  the  thoroughness  of  his  objective  study, 
it  is  regrettable  that  he  did  not  take  the  time  to  draft  a  project  meeting 
the  conditions  to  be  realized  in  his.  opinion,  and  which  might  form  the 
basis  of  examination  by  interested  bodies. 

M.  Julliot  has  himself  made  several  efforts  to  secure  the  adaptation  of 
the  Red  Cross  conventions  to  permit  of  the  employment  of  aircraft, 
but  the  average  reader  will  readily  agree  with  the  opinion  that  such 
adaptation  is  premature,  an  opinion  officially  expressed  by  the  bureau  of 
international  unions  of  the  French  Ministry  of  Foreign  Affairs  in  reply 
to  a  request  for  the  convocation  of  a  conference  on  the  subject.    Yet, 
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though  action  is  not  possible  at  present,  it  is  essential  that  the  problem 
and  its  elements  be  understood,  and  such  understanding  M.  Julliot's 
pages  renders  easy. 

Even  the  best  of  sanitary  arrangements  are  inadequate  in  modem 
warfare.  The  battlefield  is  no  longer  restricted  and  the  conflict  no  longer 
short.  When  the  lines  stretch  over  heterogeneous  country  for  thirty  or 
forty  miles  and  the  troops  are  in  action  for  days,  even  weeks,  at  a  time, 
humanitarian  feeling  is  staggered  at  the  suffering  and  loss  of  life  the  mere 
conditions  entail.  Hundreds  of  wounded  must  lie  for  days  without 
attention,  many  must  die  for  want  of  aid.  Corpses  clutter  up  the 
trenches  and,  putrefying,  tend  to  breed  disease.  The  battle  line  of 
trenches  advances  or  retards  and  the  nests  of  wounded  once  near  enough 
to  their  comrades  for  aid  to  be  summoned  are  marooned  in  a  sea  of 
death  to  die  by  degrees  because  the  sanitary  service  cannot  find  them. 
M.  Julliot  recites  these  conditions  with  a  wealth  of  evidence,  and  submits 
that  aircraft  operating  from  above  would  reduce  the  inhumanity  of  the 
conditions  to  a  minimum.  But,  granting  that  aircraft  are  to  be  em- 
ployed, it  is  obvious  that  the  enemy  would  be  permitting  the  almost 
perfect  survey  of  his  military  operations  in  the  interest  of  humanity. 
Quite  as  obviously  such  a  situation  will  not  be  allowed.  How,  then,  are 
sanitary  aircraft  to  work?  On  examination,  the  existing  Red  Cross 
conventions  are  found  to  offer  insufficient  guaranty  and  insufficient 
protection,  and  new  conventions  are  therefore  necessary  to  realize  the 
purpose  in  mind.  It  should  be  interesting  to  admirers  of  the  work  of 
Paul  Fauchille  that  M.  Julliot  does  not  materially  go  beyond  what  that 
talented  French  publicist  wrote  on  the  subject  in  1899  in  the  Revue 
ginh-ale  de  droit  irUematianal  public.  M.  Fauchille's  proposal,  somewhat 
amended,  is  as  follows: 

Considering  that  it  is  of  the  highest  importance  that  search  for  the  wounded  in  war 
on  the  field  of  battle  should  be  conducted  by  means  of  sanitary  avions;  but,  con- 
sidering that  sanitary  avions  manned  by  a  personnel  of  belligerent  nationality  could 
not  proceed  with  this  search  while  enjoying  the  immunities  of  the  Geneva  convention 
on  account  of  the  indiscretions  which,  from  a  legitimate  patriotic  sentiment,  their 
machines  inevitably  would  commit  on  the  forces  and  strategic  positions  of  the  enemy 
surprised  by  them;  considering  that  it  is  not  possible  to  employ  sanitary  avions 
manned  by  a  personnel  of  neutral  nationality  for  finding  wounded,  states  not  being 
constrained  to  furnish  a  sanitary  personnel  in  a  war  to  which  they  are  not  parties; 
considering  that  it  is  desirable  to  approach  for  a  work  of  this  nature  an  organization 
independent  both  of  belligerent  and  neutral  states;  considering  that  this  organisation 
can  be  none  other  than  the  International  Conunittee  of  the  Red  Cross,  the  object  of 
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which  is  to  aid  by  the  means  in  its  power  the  assistance  of  wounded  soldiers  without 
distinction  of  nationality. 

''And  for  these  reasons/'  says  M.  Julliot,  ''M.  Fauchille  asks  that  the 
International  Committee  of  the  Red  Cross  be  invited  in  time  of  peace, 
and  with  the  pecuniary  aid  of  the  various  states  and  the  Red  Cross 
societies  of  the  different  countries,  to  constitute  squadrons  of  sanitary 
avions,  carrying  the  Red  Cross  flag  and  piloted  by  persons  belonging  to 
all  nationalities,  which  it  could  place  in  case  of  war  at  the  disposition  of 
belligerents." 

Such  is  the  conclusion  that  M.  Julliot  accepts  as  his  own.  It  seems  to 
be  a  logical  solution  of  the  problem  he  set  himself  to  solve. 

Dents  P.  Mtebs. 

Justida  Internadonal  PodHva.    By  Dr.  E.  S.  Zeballos.    Valencia  and 
Madrid :  F.  Semper  y  CompafLia.  1911.   pp.  225. 

These  ten  lectures  of  the  distinguished  Argentine  statesman  and 
publicist,  Dr.  Estanislao  S.  Zeballos,  on  ''Positive  International  Justice" 
were  delivered  in  his  course  on  Private  International  Law,  or,  as  he 
calls  it,  ''Private  Human  Law,"  at  the  Faculty  of  Law  and  Social 
Sciences  of  the  University  of  Buenos  Aires  in  1910.  They  are  valuable 
from  several  points  of  view, — chiefly  as  an  exposition  of  the  author's 
views  on  the  subject  of  "Private  Human  Law,"  which  he  considers  as  a 
most  important  topic  for  study  in  Argentina,  owing  to  the  many  prob- 
lems connected  with  inmiigration,  commerce,  property  rights  and  civil 
liberty  which  are  constantly  occurring  in  that  new  and  rapidly  develop- 
ing republic. 

Dr.  Zeballos  considers  that  the  study  of  "Private  Human  Law" 
indicates  the  desire  of  states  to  regulate  their  foreign  affairs  by  rules 
of  law.  He  then  carefully  traces  the  progress  of  arbitration  in  the 
world  at  large,  with  especial  reference  to  America,  both  North  and 
South,  and  the  applications  of  the  principle  of  arbitration  to  the  develop- 
ment of  "Private  Human  Law,"  which  he  considers  may  be  regarded 
from  four  distinct  points  of  view, — the  rights  of  persons,  the  rights  of 
things,  the  rights  of  judicial  acts  and  the  execution  of  foreign  judgments. 
He  considers  Story's  Conflict  of  Laws  as  the  first  work  which  organically 
and  scientifically  embraced  these  various  phases  of  his  topic.  The  in- 
fluence of  South  America,  and  especially  of  Argentina,  on  the  develop- 
ment of  "Private  Human  Law"  is  treated  in  great  detail,  and  much 


414  THB  AMEBICAN  JOURNAL  QF  INTEBNATIONAL  LAW 

valuable  information  is  brought  out,  with  especial  reference  to  the 
Convention  of  Lima  of  1878  and  that  of  the  jurists  at  Montevideo  in 
1889,  and  the  work  of  the  celebrated  Uruguayan  jurisconsult,  Dr.  Gon- 
zalo  Ramirez,  toward  codifying  '^  Private  Human  Law." 

Charles  Lyon  Chandler. 

GroHus  InUmatianaal  Jaarboek  voor  191S.     s'Gravenhage:  Martinus 
Nijhoflf,  1913.   pp.iv,434. 

This  useful  little  book,  edited  by  Messrs.  van  der  Flier,  de  Jong  van 
Beek  en  Donk,  van  der  Mandere,  and  ter  Meulen,  is  the  first  volume  of 
an  International  Yearbook  which  is  henceforth  to  be  published  anniially. 
There  has  been  a  distinct  demand  for  such  a  publication  and  the  present 
volume  is  intended  to  furnish  Dutch  readers  with  information  concerning 
the  international  activities  of  the  year.  It  is,  of  course,  in  the  nature  of 
an  experiment — as  every  new  attempt  of  this  sort  must  be — and  th^re  is, 
no  doubt,  much  room  for  improvement  in  future  editions.  It  does  not, 
however,  pretend  to  compete  with  the  monumental  Jahrbuch  des  Vdlker-- 
rectus  edited  by  Niemeyer  and  Strupp.*  But  the  mere  fact  that  the 
book  saw  the  light  in  Holland,  the  home  of  the  great  international  jurist 
whose  name  appears  on  the  title-page,  is  in  itself  significant.  For  it 
would  seem  to  indicate  an  increased  interest  on  the  part  of  the  Dutch 
in  international  law,  and  a  realization  that  their  country — as  the  seat 
of  the  Hague  court — ^may  perhaps  be  assigned  a  r61e  whose  moral  in- 
fluence in  the  council  of  states  might  be  far  greater  than  either  its  size  or 
strength  would  warrant. 

A  glance  at  the  table  of  contents  will  give  an  idea  of  what  the  editors 
proposed  to  do.  There  is,  first  of  all,  a  short  article  on  the  life  and  work 
of  the  late  General  den  Beer  Poortugael,  the  eminent  Dutch  soldier  and 
scholar  whose  writings  on  the  laws  of  war  and  enthusiastic  advocacy  c^ 
disarmament  had  won  for  him  an  international  reputation.  Then 
(pp.  19-53)  follows  an  article  on  the  "Development  of  the  Commumty 
of  States"  ("Statengemeenschap")  contributed  by  Jacob  ter  Meulen, 
and  one  entitled  "The  Press  as  an  Apostle  of  Peace"  by  Dr.  Kujrper. 
A  brief  survey  of  the  world  politics  of  the  year  1912  and  of  the  interna- 
tional relations  of  the  Netherlands  practically  concludes  the  Dutch 
portion  of  the  book.  The  remaining  and  most  useful  part  (beginning 
p.  99)  is,  with  the  exception  of  an  account  of  the  international  oon- 

'  Reviewed  in  this  Journal,  Vol  8,  p.  180. 
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gresses  held  in  the  Netherlands  in  1913,  composed  of  documents  which 
are  either  in  French  or  English  and  can  therefore  be  readily  consulted 
by  everybody.  We  have  here  the  text  of  the  convention  of  1912  con- 
cerning the  unification  of  the  laws  governing  bills  of  exchange,  with  an 
introduction  by  the  late  T.  M.  C.  Asser,  and  of  the  opium  convention 
signed  January,  1912,  at  The  Hague.  A  bibliography  of  public  interna- 
tional law  for  the  year  1912  (pp.  157-165),  while  not  exhaustive,  is 
valuable  because  it  includes  a  number  of  doctors'  dissertations  not 
easily  found  elsewhere.  A  bibliography  of  private  international  law  is 
promised  in  a  future  edition.  A  very  welcome  feature  of  the  book  will 
doubtless  be  the  collection  of  the  official  texts  of  the  decisions  which  have 
so  far  been  rendered  by  the  Hague  Tribunal  (pp.  246-386).  The  need  for 
a  convenient  place  where  these  decisions  could  be  consulted  has  long 
been  felt.  A  list  of  all  present  and  former  members  of  the  Permanent 
Court  of  Arbitration  is  also  included.  The  last  two  sections  of  the 
Annual  contain,  respectively,  the  texts  of  the  arbitration  treaties  signed 
by  the  Netherlands,  and  a  list  of  international  organizations  whose 
headquarters  are  in  the  Netherlands.  It  seems  a  pity  that  the  absence 
of  an  index — still  so  frequent  in  foreign  publications — should  have  been 
allowed  to  impair  the  usefulness  also  of  this  reference  book. 

A.  Van  H.  Enoebt. 

The  Panama  Canal  Conflict  between  Great  Britain  and  the  United  States 
of  America:  A  Study.  By  L.  Oppenheim,  M.  A.,  LL.D.,  Whewell 
Professor  of  International  Law  in  the  University  of  Cambridge. 
Cambridge:  University  Press.    1913.    pp.  57. 

The  Panama  Canal  Controversy:  A  Lecture  Delivered  before  the  University 
of  Oxford  on  October  25,  1913.  By  Sir  H.  Erie  Richards,  K.  C, 
K.  C.  S.  I.,  B.  C.  L.,  M.  A.,  Chichele  Professor  of  International  Law 
and  Diplomacy,  and  Fellow  of  All  Souls  College.  Oxford:  The 
Clarendon  Press.    1913.    pp.  48. 

These  two  brochures  by  distinguished  professors  of  international 
law  at  Cambridge  and  Oxford  set  forth  very  clearly  and  concisely  what 
is  usually  spoken  of  as  the  British  view  of  the  Panama  Canal  contro- 
versy,— a  view  which,  however,  it  should  be  remembered,  is  also  held 
by  a  large  number,  if  not  a  majority,  of  American  authorities  on  inter- 
national law.  Both  writers  claim  that  the  expression  ''all  nations"  in 
Article  III,  Rule  1,  of  the  Hay-Pauncefore  Treaty  includes  the  United 
States,  and  that  therefore  that  part  of  the  Panama  Canal  Act  of  Au- 
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gust  24,  1912,  which  exempts  American  ships  engaged  in  the  coastwise 
trade  from  the  payment  of  dues  is  a  plain  violation  of  the  treaty.  Sir 
H.  E.  Richards' argument  is  essentially  historical  in  character,  going  back 
to  the  negotiations  attending  the  Clayton-Bulwer  Treaty,  and  showing 
clearly  that  the  United  States  had  always  stood  for  the  principle  of  equal 
treatment,  and  could  have  had  nothing  less  in  mind  when  the  Hay- 
Pauncefote  Treaty  was  negotiated  to  take  the  place  of  the  earlier  con- 
vention. To  show  that  there  was  no  change  in  the  status  of  things  when 
the  United  States  became  the  ''practical  sovereign"  of  the  Canal  Zone, 
he  quotes  Article  XVIII  of  the  Hay-Varilla  Treaty  between  the  United 
States  and  Panama,  signed  in  1903.  This  article  reads  as  follows:  ''The 
Canal  when  constructed,  and  the  entrances  thereto  shall  be  neutral 
in  perpetuity,  and  shall  be  opened  upon  the  terms  provided  for  by  sec- 
tion 1  of  Article  III  of,  and  in  conformity  with  all  the  stipulations  of, 
the  treaty  entered  into  by  the  Governments  of  the  United  States  and 
Great  Britain  on  November  18th,  1901." 

Turning  to  Professor  Oppenheim's  study  we  find  it  remarkable  for 
its  clear  analysis,  close  reasoning,  and  comprehensive  brevity — qualities 
which  secured  such  prompt  recognition  of  the  permanent  value  of  his 
great  work  on  international  law.  After  stating  President  Taft's  position, 
which,  he  says,  was  in  substance  that  the  United  States  has  granted 
the  use  of  her  canal  to  foreign  nations  under  a  conditional  most-favored- 
nation  clause,  he  sums  up  the  historical  facts  under  five  heads:  (1)  that 
in  1860  Great  Britain  and  the  United  States  by  the  Cla3rton-Bulwer 
Treaty  agreed  that  the  Canal  should  be  neutralized  and  that  it  should 
be  open  to  the  vessels  of  all  nations  under  conditions  of  equality;  (2) 
that  in  1901  the  two  parties  to  the  Clayton-Bulwer  Treaty  agreed  to 
substitute  for  it  the  Hay-Pauncefote  Treaty,  which  stipulated  that  the 
Canal  might  be  constructed  under  the  auspices  of  the  Government  of 
the  United  States,  and  that  the  said  Government,  subject  to  the  pro- 
visions of  Articles  III  and  IV,  should  have  the  exclusive  right  of  pro- 
viding for  the  regulation  and  management  of  the  Canal;  (3)  that  the 
United  States  agreed  to  adopt  as  the  basis  of  the  neutralization  of  the 
Canal  certain  rules,  substantially  the  same  as  those  embodied  in  the 
Suez  Canal  convention  of  1888;  (4)  that  the  parties  agreed  that  no 
change  of  territorial  sovereignty  or  of  the  international  relations  of  the 
country  or  countries  traversed  by  the  Canal  should  affect  the  general 
principle  of  neutralization  or  the  obligation  of  the  parties  under  the 
Hay-Pauncefote  Treaty;  and  (5)  that  when  in  1903  the  United  States 
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by  the  Hay-Varilla  Treaty  acquired  from  the  Republic  of  Panama 
the  Canal  Zone,  she  acquired  sovereign  rights  over  this  Zone  and  the 
Canal  subject  to  the  antecedent  restrictions  imposed  upon  her  by  the 
Hay-Pauncef ote  Treaty. 

Advancing  from  these  premises,  the  historical  accuracy  of  which 
it  would  be  difficult  to  challenge,  he  moves  forward  to  his  conclusions 
with  such  clear  and  simple  logic  that  they  seem  inevitable. 

He  then  passes  on  from  the  general  principles  governing  the  case 
to  a  discussion  of  the  exemption  of  coastwise  vessels  from  the  payment 
of  tolls.  He  points  out  the  fact  that  the  United  States  uses  the  term 
''coasting  trade"  in  a  very  broad  and  unusual  sense,  ignoring  the  dis- 
tinction made  by  other  nations  between  coasting  trade  and  colonial 
trade.   In  this  connection  he  says: 

The  unheard-of  extension  by  the  United  States  of  the  meaning  of  the  term  coast- 
ing trade  would  allow  an  American  vessel  sailing  from  New  York  to  the  Hawaiian 
Islands,  but  touching  at  the  ports  of  Mexico  or  of  a  South  American  State,  after 
having  passed  the  Panama  Canal,  to  be  considered  as  engaged  in  the  coasting  trade 
of  the  United  States.  Being  exempt  from  paying  the  Canal  tolls  she  could  carry  goods 
from  New  York  to  the  Mexican  and  South  American  ports  concerned  at  cheaper 
rates  than  foreign  vessels  plying  between  New  York  and  these  Mexican  and  South 
American  ports.  There  is,  therefore,  no  doubt  that  in  such  cases  the  exemption  of 
American  coasting  trade  vessels  from  the  tolls  would  involve  a  discrimination  against 
foreign  vessels  in  favour  of  vessels  of  the  United  States. 

He  draws  a  sharp  distinction  between  the  refunding  of  the  tolls  and 
exemption  from  the  payment  of  tolls.  Since  other  nations  would  be 
free  under  the  Hay-Pauncef  ote  Treaty  to  grant  a  subsidy  to  their  vessels 
by  refunding  to  them  the  amount  of  the  tolls  collected  at  Panama, 
he  admits  that  no  valid  objection  could  be  made  to  the  United  States 
doing  the  same  thing.  He  calls  special  attention  to  the  fact  that  when 
the  first  draft  of  the  Hay-Pauncefote  Treaty  was  before  the  Senate, 
Senator  Bard  of  California  moved  as  an  amendment  that  the  United 
States  should  reserve  the  right  to  discriminate  in  the  matter  of  charges 
in  favor  of  the  vessels  of  her  own  citizens  engaged  in  the  American  coast- 
ing trade,  but  this  amendment  was  rejected  by  43  to  27  votes.  This  is 
a  fact  which  has  not  often  been  alluded  to  in  recent  discussions  of  the 
question,  and  it  is  of  importance  as  illustrating  the  position  of  the 
United  States  at  the  time  the  Hay-Pauncefote  Treaty  was  negotiated. 

Professor  Oppenheim's  discussion  of  the  relations  between  inter- 
national law  and  municipal  law  is  illuminating  and  to  the  point.    He 
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holds  that  they  are  two  essentially  different  bodies  of  law,  but  he  calls 
attention  to  the  fact  that  the  American  courts  have  laid  down  two  max- 
ims regarding  the  relationship  of  the  two,  namely,  first,  that  irUer^ 
national  law  overrules  previous  municipal  law,  and,  secondly,  that  munidr 
pal  law  overrules  previous  irUemational  law.  He  deduces,  therefore, 
the  conclusion  that  the  courts  of  the  United  States  could  not  pass  upon 
the  question  as  to  whether  the  Panama  Canal  Act  was  in  violation  of 
the  Hay-Pauncefote  Treaty,  because  if  it  should  be  shown  to  be  an  in- 
fringement of  the  treaty,  the  court  would  have  to  hold  that  the  part  of 
the  treaty  with  which  it  conflicted  was  repealed  by  the  subsequent  Act 
of  Congress.  With  reference  to  the  submission  of  the  question  to  an 
international  court  of  arbitration,  he  calls  attention  to  the  fact  that  the 
British-Amercian  Arbitration  Treaty  expressly  reserves  all  disputes 
which  "concern  the  interests  of  third  parties."  If,  he  claims,  the  word 
"interests"  is  used  in  a  general  sense  of  "advantages,"  there  is  no  doubt 
that  the  question  concerns  the  interests  of  third  parties,  but  if  the  word 
"interests"  means  "rights,"  it  can  hardly  be  said  that  the  interests  of 
third  parties  are  concerned  in  the  dispute,  for  the  Hay-Pauncefote  Treaty 
is  one  to  which  only  Great  Britain  and  the  United  States  are  contract- 
ing parties,  but,  he  concludes,  that  after  all  it  is  a  matter  of  minor  im- 
portance whether  the  United  States  is  compelled  by  the  British-American 
Arbitration  Treaty  to  submit  the  dispute  to  arbitration,  for,  he  says, 
"even  if  she  be  not  compelled  to  do  so,  it  must  nevertheless  be  expected 
that  she  will  do  so.  If  any  dispute  is,  by  its  very  character,  fit  and  des- 
tined to  be  settled  by  arbitration,  it  is  this  dispute,  which  is  clearly  of  a 
legal  nature  and  at  the  same  time  one  which  concerns  the  interpretation 
of  treaties." 

In  one  connection  Professor  Oppenheim  raises  a  question  which,  if 
his  interpretation  be  correct,  may  yet  lead  to  serious  complications  with 
England  even  though  the  tolls  question  be  amicably  settled.  He  claims 
that  the  whole  of  Article  III  of  the  Hay-Pauncefote  Treaty,  Rules  2-6 
as  well  as  Rule  1,  is  as  fully  binding  on  the  United  States  as  on  any  other 
Power.  In  other  words,  he  claims  that  the  Hay-Pauncefote  Treaty 
really  secures  the  neutralization  which  the  treaty  professes  to  uphold  in 
principle.  It  may  be  seriously  questioned  whether  the  effective  neutral- 
ization of  the  Canal  contemplated  in  the  Clayton-Bulwer  Treaty  was  not 
virtually  abandoned  when  the  Hay-Pauncefote  Treaty  substituted  the 
sole  guarantee  of  the  United  States  for  the  collective  guarantee  of  the 
great  world  Powers  contemplated  in  the  former  treaty.    The  United 
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States  has  decided  to  fortify  the  Canal,  and  it  would  appear  that  Great 
Britain  has  acquiesced  in  our  right  to  do  so.  While  no  one  will  question 
the  ability  of  the  United  States  to  guarantee  the  neutrality  of  the  Canal 
in  any  war  to  which  the  United  States  itself  is  not  a  party,  it  seems  un- 
likely that  the  United  States  would  consent  in  a  war  in  which  it  was 
engaged  to  permit  the  other  belligerent  to  use  the  Canal  under  any 
circumstances.  In  fact,  with  the  Canal  fortified  and  used  as  a  naval 
base,  it  would  become  the  legitimate  object  of  attack  on  the  part  of 
the  other  belligerent,  and  the  United  States  would  of  course  make  every 
effort  to  defend  it.  While  the  present  reviewer  has  expressed  himself 
strongly  as  opposed  to  the  policy  of  fortification,  he  regards  that  ques- 
tion largely  as  one  of  expediency  so  long  as  England  raises  no  objection, 
and  England  apparently  has  consented.  In  view,  therefore,  of  the 
attitude  of  England,  we  do  not  believe  that  Professor  Oppenheim  is 
correct  when  he  states  that  "the  United  States,  even  if  she  herself  were 
a  belligerent,  has  no  more  rights  in  the  use  of  the  Canal  than  her  op- 
ponent or  a  neutral  power;  on  the  contrary  she  is  as  much  bound  as 
these  powers  to  submit  to  the  rules  of  Article  III,  Nos.  2-6,  of  the  Hay- 
Pauncefote  Treaty." 

John  H.  Latan£. 
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KaTHBTN  SsUiBBS. 


THE  REAL  MONROE  DOCTRINE  * 

I  ask  your  attention  for  a  few  minutes  to  some  observations  upon  the 
Monroe  Doctrine.  If  1  am  justified  in  taking  your  time  it  will  be  not 
because  I  say  anything  novel,  but  because  there  is  occasion  for  restating 
well  settled  matters  which  seem  to  have  been  overlooked  in  some  recent 
writings  on  the  subject. 

We  are  all  familiar  with  President  Monroe's  famous  message  of 
December  2,  1823. 

The  occasion  has  been  judged  proper  tor  asserting  as  a  principle  in 
which  the  rights  and  interests  of  the  United  States  are  involved,  that  the 
American  Continents,  by  the  free  and  independent  condition  which  they 
have  assumed  and  maintain,  are  henceforth  not  to  be  considered  as 
subjects  for  future  colonization  by  any  European  Powers.    ♦    ♦    ♦ 

In  the  wars  of  the  European  Powers  in  matters  relating  to  themselves 
we  have  never  taken  any  part,  nor  does  it  comport  with  our  policy  to 
do  so.  It  is  only  when  our  rights  are  invaded  or  seriously  menaced  that 
we  resent  injuries  or  make  preparation  for  our  defense.  With  the  move- 
ments in  this  hemisphere  we  are  of  necessity  more  immediately  con- 
nected and  by  causes  which  must  be  obvious  to  all  enlightened  and  im- 
partial observers. 

We  owe  it,  therefore,  to  candor,  and  to  the  amicable  relations  existing 
between  the  United  Stisites  and  those  Powers,  to  declare  that  we  should 
consider  any  attempt  on  their  part  to  extend  their  system  to  any  portion 
of  this  hemisphere  as  dangerous  to  our  peace  and  safety.  With  the 
existing  colonies  or  dependencies  of  any  European  Power  we  have  not 
interfered  and  shall  not  interfere.  But  with  the  governments  who  have 
declared  their  independence  and  maiivtained  it,  and  whose  independence 
we  have  on  great  consideration  and  on  just  principles,  acknowledged, 
we  could  not  view  any  interposition  for  the  purpose  of  oppressing  them, 
or  controlling  in  any  other  manner,  their  destiny,  by  any  European 
Power,  in  any  other  light  than  as  the  manifestation  of  an  unfriendly 
disposition  toward  the  United  States.  In  the  war  between  these  new 
governments  and  Spain  we  declared  our  neutrality  at  the  time  of  their 

'  Opening  Address  by  Elihu  Root,  as  President  of  the  American  Society  of  Inter- 
national Law,  at  the  Eighth  Annual  Meeting  of  the  Society,  in  Washington,  April  22, 
1914. 
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recognition,  and  to  this  we  have  adhered  and  shall  continue  to  adhere, 
provided  no  change  shall  occur  which,  in  the  judgment  of  the  competent 
authorities  of  this  government,  shall  make  a  corresponding  change  on 
the  part  of  the  United  States  indispensable  to  their  security.    ♦    ♦    ♦ 

It  is  impossible  that  the  allied  Powers  should  extend  their  political 
system  to  any  portion  of  either  continent  without  endangering  our  peace 
and  happiness;  nor  can  any  one  believe  that  our  southern  brethren, 
if  left  to  themselves,  would  adopt  it  of  their  own  accord.  It  is  equally 
impossible,  therefore,  that  we  should  behold  such  interposition,  in  any 
form,  with  indifference. 

The  occasion  for  these  declarations  is  a  familiar  story — The  revolt  of 
the  Spanish  provinces  in  America  which  Spain,  unaided,  was  plainly  un- 
able to  reduce  to  their  former  condition  of  dependence;  the  reaction 
against  liberalism  in  Europe  which  followed  the  downfall  of  Napoleon 
and  the  restoration  of  the  Bourbons  to  the  throne  of  France;  the  forma- 
tion of  the  Holy  Alliance;  the  agreement  of  its  members  at  the  Confer- 
ences of  Aix  la  Chapelle  and  Laybach  and  Verona  for  the  insurance  of 
monarchy  against  revolution;  the  restoration  of  Ferdinand  the  Seventh 
to  the  throne  of  Spain  by  the  armed  power  of  France  pursuant  to  this 
agreement;  the  purpose  of  the  AUiance  to  follow  the  restoration  of 
monarchy  in  Spain  by  the  restoration  of  that  monarchy's  control  over 
its  colonies  in  the  New  World;  the  claims  both  of  Russia  and  of  Great 
Britain  to  rights  of  colonization  on  the  Northwest  coast;  the  proposals 
of  Mr.  Canning  to  Richard  Rush  for  a  joint  declaration  of  principles  by 
England  and  the  United  States  adverse  to  the  interference  of  any  other 
European  Power  in  the  contest  between  Spain  and  her  former  colonies; 
the  serious  question  raised  by  this  proposal  as  to  the  effect  of  a  joint 
declaration  upon  the  American  policy  of  avoiding  entangling  alliance. 

The  form  and  phrasing  of  President  Monroe's  message  were  adapted 
to  meet  these  conditions.  The  statements  made  were  intended  to  carry 
specific  information  to  the  members  of  the  Holy  Alliance  that  an  attempt 
by  any  of  them  to  coerce  the  new  states  of  South  America  would  be 
not  a  simple  expedition  against  weak  and  disunited  colonies,  but  the 
much  more  diflScult  and  expensive  task  of  dealing  with  the  formidable 
maritime  power  of  the  United  States  as  well  as  the  opposition  of  England, 
and  they  were  intended  to  carry  to  Russia  and  incidentally  to  England 
the  idea  that  rights  to  territory  in  the  New  World  must  thenceforth  rest 
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upon  then  existing  titles,  and  that  the  United  States  would  dispute  any 
attempt  to  create  rights  to  territory  by  future  occupation. 

It  is  undoubtedly  true  that  the  specific  occasions  for  the  declaration 
of  Monroe  no  longer  exist.  The  Holy  Alliance  long  ago  disappeared. 
The  nations  of  Europe  no  longer  contemplate  the  vindication  of  monar- 
chical principles  in  the  territory  of  the  New  World.  France,  the  most 
active  of  the  Allies,  is  herself  a  republic.  No  nation  longer  asserts  the 
right  of  colonization  in  America.  The  general  establishment  of  dip>- 
lomatic  relations  between  the  Powers  of  Europe  and  the  American 
republics,  if  not  already  imiversal,  became  so  when,  pursuant  to  the 
formal  assent  of  the  Powers,  all  the  American  republics  were  received 
into  the  Second  Conference  at  The  Hague  and  joined  in  the  conventions 
there  made,  upon  the  footing  of  equal  sovereignty,  entitled  to  have  their 
territory  and  independence  respected  under  that  law  of  nations  which 
formerly  existed  for  Europe  alone. 

The  declaration,  however,  did  more  than  deal  with  the  specific  occasion 
which  called  it  forth.  It  was  intended  to  declare  a  general  principle 
for  the  future,  and  this  is  plain  not  merely  from  the  generality  of  the 
terms  used  but  from  the  discussions  out  of  which  they  arose  and  from 
the  understanding  of  the  men  who  took  part  in  the  making  and  of  their 
successors. 

When  Jeflferson  was  consulted  by  President  Monroe  before  the  message 
was  sent  he  replied: 

The  question  presented  by  the  letters  you  have  sent  me  is  the  most 
momentous  which  has  ever  been  offered  to  my  contemplation  since  that 
of  independence.  That  made  us  a  nation;  this  sets  our  compass  and 
points  the  course  which  we  are  to  steer  through  the  ocean  of  time  opening 
on  us.  And  never  could  we  embark  upon  it  under  circumstances  more 
auspicious.  Our  first  and  fundamental  maxim  should  be,  never  to  en- 
tangle ourselves  in  the  broils  of  Europe;  our  second,  never  to  suffer 
Europe  to  intermeddle  with  cisatlantic  affairs. 

Three  years  later  Daniel  Webster  declared  that  the  doctrine  involved 
the  honor  of  the  country.    He  said  in  the  House  of  Representatives: 

I  look  upon  it  as  a  part  of  its  treasures  of  reputation;  and,  for  one,  I 
intend  to  guard  it.  *  *  ♦  I  willneither  help  toeraseit  ortear  it  out; 
nor  shall  it  be,  by  any  act  of  mine,  blurred  or  blotted.  It  did  honor  to 
the  sagacity  of  the  government,  and  will  not  diminish  that  honor. 
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Mr.  Cleveland  said  in  his  message  of  December  17;  1895. 

The  doctrine  upon  which  we  stand  is  strong  and  sound  because  its 
enforcement  is  important  to  our  peace  and  safety  as  a  nation,  and  is 
essential  to  the  integrity  of  our  free  institutions  and  the  tranquil  main- 
tenance of  our  distinctive  form  of  government.  It  was  intended  to  apply 
to  every  stage  of  our  national  life  and  cannot  become  obsolete  while  our 
republic  endures. 

As  the  particular  occasions  which  called  it  forth  have  slipped  back 
into  history,  the  declaration  itself,  instead  of  being  handed  over  to  the 
historian,  has  grown  contmually  a  more  vital  and  msistent  rule  of  con- 
duct for  each  succeeding  generation  of  Americans.  Never  for  a  moment 
have  the  responsible  and  instructed  statesmen  in  charge  of  the  foreign 
affairs  of  the  United  States  failed  to  consider  themselves  bound  to  insist 
upon  its  policy.  Never  once  has  the  public  opinion  of  the  people  of  the 
United  States  failed  to  support  every  just  application  of  it  as  new  occa* 
sion  has  arisen.  Almost  every  President  and  Secretary  of  State  has  re- 
stated the  doctrine  with  vigor  and  emphasis  in  the  discussion  of  the 
diplomatic  affairs  of  his  day.  The  governments  of  Europe  have  gradually 
come  to  realize  that  the  existence  of  the  policy  which  Monroe  declared 
is  a  stubborn  and  continuing  fact  to  be  recognized  in  their  controversies 
with  American  countries.  We  have  seen  Spain,  France,  fkigland,  Ger- 
many, with  admirable  good  sense  and  good  temper,  explaining  before- 
hand to  the  United  States  that  they  intended  no  permanent  occupation 
of  territory,  in  the  controversy  with  Mexico  forty  years  after  the  dec- 
laration, and  in  the  controversy  with  Venezuela  eighty  years  after. 
In  1903  the  Duke  of  Devonshire  declared  "Great  Britain  accepts  the 
Monroe  Doctrine  imreservedly."  Mr.  Hay  coupled  the  Monroe  Doc- 
trine and  the  Golden  Rule  as  cardinal  guides  of  American  diplomacy. 
Twice  within  very  recent  years  the  whole  treaty-making  power  of  the 
United  States  has  given  its  formal  approval  to  the  policy  by  the  reserva- 
tions in  the  signature  and  in  the  ratification  of  the  arbitration  conven- 
tions of  The  Hague  Conferences,  expressed  in  these  words  by  the  Senate 
resolution  agreeing  to  ratification  of  the  convention  of  1907: 

Nothing  contained  in  this  convention  shall  be  so  construed  as  to  re- 
quire the  United  States  of  America  to  depart  from  its  traditional  policy 
of  not  intruding  upon,  interfering  with,  or  entangling  itself  in  the  politioed 
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questions  of  policy  or  internal  administration  of  any  foreign  state,  nor 
shall  anything  contained  in  the  said  convention  be  construed  to  imply 
a  relinquishment  by  the  United  States  of  its  traditional  attitude  towards 
purely  American  questions. 

It  seems  fair  to  assume  that  a  policy  with  such  a  history  as  this  has 
some  continuing  and  substantial  reason  underlying  it;  that  it  is  not 
outworn  or  meaningless  or  a  purely  formal  relic  of  the  past,  and  it  seems 
worth  while  to  consider  carefully  what  the  doctrine  is  and  what  it  is  not. 

No  one  ever  pretended  that  Mr.  Monroe  was  declaring  a  rule  of  inter- 
national law  or  that  the  doctrine  which  he  declared  has  become  inter- 
national law.  It  is  a  declaration  of  the  United  States  that  certain  acts 
would  be  injurious  to  the  peace  and  safety  of  the  United  States  and  that 
the  United  States  would  regard  them  as  unfriendly.  The  declaration 
does  not  say  what  the  course  of  the  United  States  will  be  in  case  such 
acts  are  done.  That  is  left  to  be  determined  in  each  particular  instance. 
Mr.  Calhoun  said,  in  the  Senate  debate  on  the  Yucatan  Bill,  in  1848: 

Whether  you  will  resist  or  not  and  the  measure  of  your  resistance — 
whether  it  shall  be  by  negotiation,  remonstrance,  or  some  interme- 
diate measure,  or  by  a  resort  to  arms;  all  this  must  be  determined 
and  decided  on  the  merits  of  the  question  itself.  This  is  the  only  wise 
course.  ♦  ♦  ♦  There  are  cases  of  interposition  where  I  would  resort 
to  the  hazard  of  war  with  all  its  calamities.  Am  I  asked  for  one?  I  will 
answer.    I  designate  the  case  of  Cuba. 

In  particular  instances  indeed  the  course  which  the  United  States 
would  follow  has  been  very  distinctly  declared,  as  when  Mr.  Seward 
said,  in  1865: 

It  has  been  the  President's  purpose  that  France  should  be  respect- 
fully informed  upon  two  points;  namely,  first,  that  the  United  States 
earnestly  desire  to  continue  and  to  cultivate  sincere  friendship  with 
France.  Secondly,  that  this  policy  would  be  brought  in  inmiinent  }eop- 
ardy  unless  France  could  deem  it  consistent  with  her  honor  to  desist 
from  the  prosecution  of  armed  intervention  in  Mexico  to  overthrow  the 
domestic  republican  government  existing  there  and  to  establish  upon 
its  ruins  the  foreign  monarchy  which  has  been  attempted  to  be  inau- 
gurated in  the  capital  of  that  country. 

So  Secretary  Buchanan  said,  in  1848: 

The  highest  and  first  duty  of  every  independent  nation  is  to  provide 
for  its  own  safety;  and  acting  upon  this  principle,  we  should  be  compelled 
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to  resist  the  acquisition  of  Cuba  by  any  powerful  maritime  state,  with 
all  means  which  Providence  has  placed  at  our  command. 

And  Secretary  Clajrton  said,  in  1849: 

The  news  of  the  cession  of  Cuba  to  any  foreign  Power  would  in  the 
United  States  be  the  instant  signal  for  war.  No  foreign  Power  would 
attempt  to  take  it  that  did  not  expect  a  hostile  collision  with  us  as  an 
inevitable  consequence. 

The  doctrine  is  not  international  law  but  it  rests  upon  the  right  of 
self-protection  and  that  right  is  recognized  by  international  law.  The 
right  is  a  necessary  corollary  of  independent  sovereignty.  It  is  well 
understood  that  the  exercise  of  the  right  of  self-protection  may  and 
frequently  does  extend  in  its  effect  beyond  the  limits  of  the  territorial 
jurisdiction  of  the  state  exercising  it.  The  strongest  example  probably 
would  be  the  mobilization  of  an  army  by  another  Power  immediately 
across  the  frontier.  Every  act  done  by  the  other  Power  may  be  within 
its  own  territory.  Yet  the  country  threatened  by  the  state  of  facts  is 
justified  in  protecting  itself  by  immediate  war.  The  most  common 
exercise  of  the  right  of  self-protection  outside  of  a  state's  own  territory 
and  in  time  of  peace  is  the  interposition  of  objection  to  the  occupation 
of  territory,  of  points  of  strategic  military  or  maritime  advantage,  or 
to  indirect  accomplishment  of  this  effect  by  dynastic  arrangement.  For 
example,  the  objection  of  England  in  1911  to  the  occupation  of  a  naval 
station  by  Germany  on  the  Atlantic  coast  of  Morocco;  the  objection  oi 
the  European  Powers  generally  to  the  vast  force  of  Russia  extending 
its  territory  to  the  Mediterranean;  the  revision  of  the  Treaty  of  San 
Stefano  by  the  Treaty  of  Berlin;  the  establishment  of  buffer  states;  the 
objection  to  the  succession  of  a  German  prince  to  the  throne  of  Spain; 
the  many  forms  of  the  eastern  question;  the  centuries  of  struggle  to 
preserve  the  balance  of  power  in  Europe;  all  depend  upon  the  very  same 
principle  which  underlies  the  Monroe  Doctrine;  that  is  to  say,  upon  the 
right  of  every  sovereign  state  to  protect  itself  by  preventing  a  condition 
of  affairs  in  which  it  will  be  too  late  to  protect  itself.  Of  course  each 
state  must  judge  for  itself  when  a  threatened  act  will  create  such  a  situa- 
tion. If  any  state  objects  to  a  threatened  act  and  the  reasonableness  of 
its  objection  is  not  assented  to,  the  eflBcacy  of  the  objection  will  depend 
upon  the  power  behmd  it. 
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It  is  doubtless  true  that  in  the  adherence  of  the  American  people  to 
the  original  declaration  there  was  a  great  element  of  sentiment  and  of 
sympathy  for  the  people  of  South  America  who  were  struggling  for 
freedom,  and  it  has  been  a  source  of  great  satisfaction  to  the  United 
States  that  the  course  which  it  took  in  1823  concurrently  with  the  action 
of  Great  Britain  played  so  great  a  part  in  assuring  the  right  of  self- 
government  to  the  countries  of  South  America.  Yet  it  is  to  be  observed 
that  in  reference  to  the  South  American  governments,  as  in  all  other 
respects,  the  international  right  upon  which  the  declaration  expressly 
rests  is  not  sentiment  or  sympathy  or  a  claim  to  dictate  what  kind  of 
government  any  other  country  shall  have,  but  the  safety  of  the  United 
States.  It  is  because  the  new  governments  cannot  be  overthrown  by  the 
allied  Powers  "without  endangering  our  peace  and  happiness;"  that 
*'the  United  States  cannot  behold  such  interposition  in  any  form  with 
indifference." 

We  frequently  see  statements  that  the  doctrine  has  been  changed  or 
enlarged;  that  there  is  a  new  or  different  doctrine  since  Monroe's  time. 
They  are  mistaken.  There  has  been  no  change.  One  apparent  extension 
of  the  statement  of  Monroe  was  made  by  President  Polk  in  his  messages 
of  1845  and  1848,  when  he  included  the  acquisition  of  territory  by  a 
European  Power  through  cession  as  dangerous  to  the  safety  of  the 
United  States.  It  was  really  but  stating  a  corollary  to  the  doctrine  of 
1823  and  asserting  the  same  right  of  self-protection  against  the  other 
American  states  as  well  as  against  Europe. 

This  corollary  has  been  so  long  and  uniformly  agreed  to  by  the  Govern- 
ment and  the  people  of  the  United  States  that  it  may  fairly  be  regarded 
as  being  now  a  part  of  the  doctrine. 

But,  all  assertions  to  the  contrary-  notwithstanding,  there  has  been  no 
other  change  or  enlargement  of  the  Monroe  Doctrine  since  it  was  first 
promulgated.  It  must  be  remembered  that  not  ever3rthing  said  or 
written  by  Secretaries  of  State  or  even  by  Presidents  constitutes  a 
national  policy  or  can  enlarge  or  modify  or  diminish  a  national  policy. 

It  is  the  substance  of  the  thing  to  which  the  nation  holds  and  that  is 
and  always  has  been  that  the  safety  of  the  United  States  demands  that 
American  territory  shall  remain  American. 

The  Monroe  Doctrine  does  not  assert  or  imply  or  involve  any  right 
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on  the  part  of  the  United  States  to  impair  or  control  the  indep^ident 
sovereignty  of  any  American  state.  In  the  lives  of  nations  as  of  in- 
dividuals^ there  are  many  rights  imquestioned  and  universally  conceded. 
The  assertion  of  any  particular  right  must  be  considered,  not  as  ex- 
cluding all  others  but  as  coincident  with  all  others  which  are  not 
inconsistent.  The  fundamental  principle  of  international  law  is  the  prin- 
ciple of  independent  sovereignty.  Upon  that  all  other  rules  of  inter- 
national law  rest.  That  is  the  chief  and  necessary  protection  oi  the 
weak  against  the  power  of  the  strong.  Observance  of  that  is  the  nec- 
essary condition  to  the  peace  and  order  of  the  civilized  world.  By  the 
declaration  of  that  principle  the  common  judgment  of  civilisation 
awards  to  the  smallest  and  weakest  state  the  liberty  to  control  its  own 
affairs  without  interference  from  any  other  Power,  however  great. 

The  Monroe  Doctrine  does  not  infringe  upon  that  right.  It  asserts 
the  right.  The  declaration  of  Monroe  was  that  the  rights  and  interests 
of  the  United  States  were  involved  in  maintaining  a  condition,  and  the 
condition  to  be  maintained  was  the  independence  of  all  the  American 
countries.  It  is  ''the  free  and  independent  condition  which  they  have 
assumed  and  maintained''  which  is  declared  to  render  them  not  subject 
to  future  colonization.  It  is  "the  governments  who  have  declared  their 
independence  and  maintained  it  and  whose  independence  we  have  on 
great  consideration  and  on  just  principles  acknowledged ''  that  are  not  to 
be  interfered  with.  When  Mr.  Canning's  proposals  for  a  joint  declaration 
were  under  consideration  by  the  Cabinet  in  the  month  before  the  famous 
message  was  sent,  John  Quincy  Adams,  who  played  the  major  part  in 
forming  the  policy,  declared  the  basis  of  it  in  these  words: 

Considering  the  South  Americans  as  independent  nations,  they  them- 
selves and  no  other  nation  had  the  right  to  dispose  of  their  condition. 
We  have  no  right  to  dispose  of  them  either  alone  or  in  conjunction  with 
other  nations.  Neither  have  any  other  nations  the  right  of  disposing  of 
them  without  their  consent. 

In  the  most  critical  and  momentous  application  of  the  doctrine  Mr. 
Seward  wrote  to  the  French  Minister: 

France  need  not  for  a  moment  delay  her  promised  withdrawal  oi 
military  forces  from  Mexico  and  her  putting  the  principle  of  non-inter- 
vention into  full  and  complete  practice  in  regard  to  Mexico  through  any 
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apprdienaoii  that  the  United  States  will  prove  unfaithful  to  the  prin- 
ciples and  policy  in  that  respect  which  on  their  behalf  it  has  been  my 
duty  to  maintain  in  this  now  very  lengthened  correspcMidence.  The 
practice  of  this  government  from  its  beginning  is  a  guarantee  to  all 
naticms  of  the  respect  of  the  American  people  for  the  free  sovereignty 
of  the  pec^le  in  evory  other  state.  We  received  the  instruction  from 
Washington.  We  applied  it  sternly  in  our  early  intercourse  even  with 
France.  The  same  principle  and  practice  have  been  uniformly  inculcated 
by  all  our  statesmen,  interpreted  by  all  our  jurists,  maintained  by  all 
our  CcMigresBes,  and  acquiesced  in  without  practical  dissent  on  all  occa- 
sions by  the  Ainerican  people.  It  is  in  reaUty  the  chief  element  of  foreign 
intercourse  in  our  history. 

In  his  message  to  CcHigress  of  December  3,  1906,  President  Roosevelt 
said: 

In  many  parts  of  South  America  there  has  been  much  misunderstand- 
ing of  the  attitude  and  purposes  of  the  United  States  toward  the  other 
American  republics.  An  idea  had  become  prevalent  that  our  assertion 
of  the  Monroe  Doctrine  implied  or  carried  with  it  an  assumption  of 
superiority  and  of  a  right  to  exercise  some  kind  of  protectorate  over  the 
countries  to  whose  territory  that  doctrine  applies.  Nothing  could  be 
farther  from  the  truth. 

He  quoted  the  words  of  the  Secretary  of  State  then  in  office  to  the 
recent  Pan-American  Conference  at  Rio  Janeiro: 

We  deem  the  independence  and  equal  rights  of  the  smallest  and  weak- 
est member  of  the  family  of  nations  entitled  to  as  much  respect  as  those 
of  the  greatest  empire  and  we  deem  the  observance  of  that  respect  the 
chief  guaranty  of  the  weak  against  the  oppression  of  the  strong.  We 
neither  claim  nor  desire  any  rights  or  privileges  or  powers  that  we  do 
not  freely  concede  to  every  American  republic. 

And  the  President  then  proceeded  to  say  of  these  statements: 

They  have  my  hearty  approval,  as  I  am  sure  they  will  have  yours, 
and  I  cannot  be  wrong  in  the  conviction  that  they  correctly  represent 
the  sentiments  of  the  whole  American  people.  I  cannot  better  char- 
acterize the  true  attitude  of  the  United  States  in  its  assertion  of  the 
Monroe  Doctrine  than  in  the  words  of  the  distinguished  former  Minister 
of  Foreign  Affairs  of  Argentina,  Doctor  Drago  ♦  ♦  ♦  'Hhe  tradi- 
tional policy  of  the  United  States  without  accentuating  superiority  or 
seeking  preponderance  condenmed  the  oppression  of  the  nations  of  this 
part  of  the  world  and  the  control  of  their  destinies  by  the  great  Powers 
of  Europe." 
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Curiously  enough,  many  incidents  and  consequences  of  that  independ- 
ent condition  itself  which  the  United  States  asserted  in  the  Monroe 
Doctrine  have  been  regarded  in  some  quarters  as  infringements  upon 
independence  resulting  from  the  Monroe  Doctrine.  Just  as  the  personal 
rights  of  each  individual  free  citizen  in  the  state  are  limited  by  the  equal 
rights  of  every  other  free  individual  in  the  same  state,  so  the  sovereign 
rights  of  each  independent  state  are  Umited  by  the  equal  sovereign  rights 
of  every  other  independent  state.  These  limitations  are  not  impairments 
of  independent  sovereignty.  They  are  the  necessary  conditions  to  the 
existence  of  independent  sovereignty.  If  the  Monroe  Doctrine  had  never 
been  declared  or  thought  of,  the  sovereign  rights  of  each  American 
repubUc  would  have  been  limited  by  the  equal  sovereign  rights  of  every 
other  American  republic,  including  the  United  States.  The  United 
States  would  have  had  a  right  to  demand  from  every  other  American 
state  observance  of  treaty  obligations  and  of  the  rules  of  international 
law.  It  would  have  had  the  right  to  insist  upon  due  protection  for  the 
lives  and  property  of  its  citizens  within  the  territory  of  every  other 
American  state,  and  upon  the  treatment  of  its  citizens  in  that  territory 
according  to  the  rules  of  international  law.  The  United  States  would 
have  had  the  right  as  against  every  other  American  state  to  object  to 
acts  which  the  United  States  might  deem  injurious  to  its  peace  and 
safety  just  as  it  had  the  right  to  object  to  such  acts  as  against  any 
European  Power  and  just  as  all  European  and  American  Powers  have 
the  right  to  object  to  such  acts  as  agamst  each  other.  All  these  rights 
which  the  United  States  would  have  had  as  against  other  American 
states  it  has  now.  They  are  not  in  the  sUghtest  degree  affected  by  the 
Monroe  Doctrine.  They  exist  now  just  as  they  would  have  existed  if 
there  had  been  no  Monroe  Doctrine.  They  are  neither  greater  nor  less 
because  of  that  doctrine.  They  are  not  rights  of  superiority,  they  are 
rights  of  equaUty.  They  are  the  rights  which  all  equal  independent 
states  have  as  against  each  other.  And  they  cover  the  whole  range  of 
peace  and  war. 

It  happens,  however,  that  the  United  States  is  very  much  bigger  and 
more  powerful  than  most  of  the  other  American  republics.  And  when 
a  very  great  and  powerful  state  makes  demands  upon  a  very  small  and 
weak  state  it  is  difficult  to  avoid  a  feeling  that  there  is  an  assumption 
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of  superior  authority  involved  in  the  assertion  of  superior  power,  even 
though  the  demand  be  based  solely  upon  the  right  of  equal  against  equal. 
An  examination  of  the  various  controversies  which  the  United  States 
has  had  with  other  American  Powers  will  disclose  the  fact  that  in  every 
case  the  rights  asserted  were  rights  not  of  superiority  but  of  equality. 
Of  course  it  cannot  be  claimed  that  great  and  powerful  states  shall  forego 
their  just  rights  against  smaller  and  less  powerful  states.  The  respon- 
sibiUties  of  sovereignty  attach  to  the  weak  as  well  as  to  the  strong,  and 
a  claim  to  exemption  from  those  responsibiUties  would  imply  not  equality 
but  inferiority.  The  most  that  can  be  said  concemmg  a  question  be- 
tween  a  powerful  state  and  a  weak  one  is  that  the  great  state  ought  to  be 
especially  considerate  and  gentle  in  the  assertion  and  maintenance  of 
its  position;  ought  always  to  base  its  acts  not  upon  a  superiority  of  force, 
but  upon  reason  and  law;  and  ought  to  assert  no  rights  against  a  small 
state  because  of  its  weakness  which  it  would  not  assert  against  a  great 
state  notwithstanding  its  power.  But  in  all  this  the  Monroe  Doctrine 
is  not  concerned  at  all. 

The  scope  of  the  doctrine  is  strictly  limited.  It  concerns  itself  only 
with  the  occupation  of  territory  in  the  New  World  to  the  subversion  or 
exclusion  of  a  pre-existing  American  government.  It  has  not  otherwise 
any  relation  to  the  affairs  of  either  American  or  European  states.  In 
good  conduct  or  bad,  observance  of  rights  or  violations  of  them,  agree- 
ment or  controversy,  injury  or  reprisal,  coercion  or  war,  the  United 
States  finds  no  warrant  in  the  Monroe  Doctrine  for  interference.  So 
Secretary  Cass  wrote,  in  1858: 

With  respect  to  the  causes  of  war  between  Spain  and  Mexico,  the 
United  States  have  no  concern,  and  do  not  undertake  to  judge  them. 
Nor  do  they  claim  to  interpose  in  any  hostilities  which  may  take  place. 
Their  policy  of  observation  and  interference  is  limited  to  the  permanent 
subjugation  of  any  portion  of  the  territory  of  Mexico,  or  of  any  other 
American  state,  to  any  European  Power  whatever. 

So  Mr.  Seward  wrote,  in  1861,  concerning  the  allied  operation  against 
Mexico: 

As  the  undersigned  has  heretofore  had  the  honor  to  inform  each  of  the 
plenipotentiaries  now  addressed,  the  President  does  not  feel  at  Uberty  to 
question,  and  does  not  question,  that  the  sovereigns  represented  have 
undoubted  right  to  decide  for  themselves  the  fact  whether  they  have 
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sustained  grievances,  and  to  resort  to  war  against  Mexico  for  the  redress 
thereof,  and  have  a  right  also  to  levy  the  war  severally  or  jointly. 

So  when  Germany,  Great  Britain  and  Italy  united  to  compel  by  naval 
force  a  response  to  their  demands  on  the  part  of  Venezuela  and  the 
German  Government  advised  the  United  States  that  it  proposed  to  take 
coercive  measures  to  enforce  its  claims  for  damages  and  for  money 
against  Venezuela,  adding,  ''We  declare  especially  that  under  no  cir- 
cumstances do  we  consider  in  our  proceedings  the  acquisition  or  per- 
manent occupation  of  Venezulean  territory,"  Mr.  Hay  replied  that  the 
Government  of  the  United  States,  although  it 

regretted  that  European  Powers  should  use  force  against  Central  and 
South  American  countries,  could  not  object  to  their  taking  steps  to  ob- 
tain redress  for  injuries  suflfered  by  their  subjects,  provided  that  no 
acquisition  of  territory  was  contemplated. 

Quite  independently  of  the  Monroe  Doctrine,  however,  there  is  a  rule 
of  conduct  among  nations  under  which  each  nation  is  deemed  bound  to 
render  the  good  offices  of  friendship  to  the  others  when  they  are  in 
trouble.  The  rule  has  been  crystallized  in  the  provisions  of  The  Hague 
Convention  for  the  Pacific  Settlement  of  International  Disputes.  Under 
the  head  of  "The  Maintenance  of  General  Peace"  in  that  convention 
substantially  all  the  Powers  of  the  world  have  agreed: 

With  a  view  to  obviating  as  far  as  possible  recourse  to  force  in  the 
relations  between  states,  the  contracting  Powers  agree  to  use  their  best 
efforts  to  ensure  the  pacific  settlement  of  international  differences. 

In  case  of  serious  disagreement  or  dispute,  before  an  appeal  to  arms, 
the  contracting  Powers  agree  to  have  recourse,  as  far  as  circumstances 
allow,  to  the  good  offices  or  mediation  of  one  or  more  friendly  Powers. 

Independently  of  this  recourse,  the  contracting  Powers  deem  it  ex- 
pedient and  desirable  that  one  or  more  Powers,  strangers  to  the  dispute, 
should,  on  their  own  initiative  and  as  far  as  circumstances  may  allow, 
offer  their  good  offices  or  mediation  to  the  states  at  variance.  *  *  * 
The  exercise  of  this  right  can  never  be  regarded  by  either  of  the  parties 
in  dispute  as  an  unfriendly  act. 

The  part  of  the  mediator  consists  in  reconciling  the  opposing  claims 
and  appeasing  the  feelings  of  resentment  which  may  have  arisen  be- 
tween the  states  at  variance. 

The  United  States  has  frequently  performed  this  duty  in  controversies 
between  American  republics  among  themselves  and  between  American 


THE  REAL  MONROE  DOCTRINE  439 

republics  and  European  states.  So  in  the  controversy  last  referred  to, 
the  United  States  used  its  good  offices  to  bring  about  a  series  of  arbitra- 
tions which  superseded  the  resort  to  force  determined  upon  by  the 
allied  Powers  against  Venezuela.  She  did  this  upon  the  request  of 
Venezuela.  She  did  it  in  the  performance  of  no  duty  and  the  exercise  of 
no  right  whatever  except  the  duty  and  the  right  of  friendship  between 
equal  sovereign  states.  The  Monroe  Doctrine  has  nothing  whatever 
to  do  with  acts  of  this  description;  yet  many  times  censorious  critics, 
unfamiliar  with  the  facts  and  uninstructed  in  the  customs  and  rules  of 
action  of  the  international  world,  have  accused  the  United  States  in 
such  cases  of  playing  the  role  of  school  master,  of  assuming  the  superior- 
ity of  guardianship,  of  aiming  at  a  protectorate. 

As  the  Monroe  Doctrine  neither  asserts  nor  involves  any  right  of 
control  by  the  United  States  over  any  American  nation,  it  imposes  upon 
the  United  States  no  duty  towards  European  Powers  to  exercise  such  a 
control.  It  does  not  call  upon  the  United  States  to  collect  debts  or 
coerce  conduct  or  redress  wrongs  or  revenge  injuries.  If  matters  ever 
came  to  a  point  where  in  any  American  coimtry  the  United  States  inter- 
venes by  force  to  prevent  or  end  an  occupation  of  territory  to  the  sub- 
version or  exclusion  of  an  American  government,  doubtless  new  rights 
and  obligations  will  arise  as  a  result  of  the  acts  done  in  the  course  of  the 
intervention.  Unless  such  a  situation  shall  have  arisen  there  can  be  no 
duty  on  the  part  of  the  United  States  beyond  the  exercise  of  good  offices 
as  between  equal  and  independent  nations. 

There  are  indeed  special  reasons  why  the  United  States  should  perform 
that  duty  of  equal  friendship  to  the  full  limit  of  international  custom  and 
international  ethics  as  declared  in  The  Hague  Convention,  whenever 
occasion  arises  in  Controversy  between  American  and  European  Powers. 
There  is  a  motive  for  that  in  the  special  sympathy  and  friendship  for  the 
gradually  developing  republics  of  the  south  which  the  American  people 
have  always  felt  since  the  days  of  Monroe  and  John  Quincy  Adams  and 
Richard  Rush  and  Henry  Clay.  There  is  a  motive  in  the  strong  desire 
of  our  government  that  no  controversy  between  a  European  and  an 
American  state  shall  ever  come  to  the  point  where  the  United  States 
may  be  obliged  to  assert  by  force  the  rule  of  national  safety  declared  by 
Monroe.   And  there  is  a  motive  in  the  proper  desire  of  the  United  States 
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that  no  friendly  nation  of  Europe  or  America  shall  be  injured  or  hindered 
in  the  prosecution  of  its  rights  in  any  way  or  to  any  extent  that  can 
possibly  be  avoided  because  that  nation  respects  the  rule  of  safety  which 
Mr.  Monroe  declared  and  we  maintain.  None  of  these  reasons  for  the 
exercise  of  the  good  offices  of  equality  justifies  nor  do  all  of  them  to- 
gether justify  the  United  States  in  infringing  upon  the  independence 
or  ignoring  the  equal  rights  of  the  smallest  American  state. 

Nor  has  the  United  States  ever  in  any  uistance  durmg  the  period  of 
almost  a  century  which  has  elapsed,  made  the  Monroe  Doctrine  or  the 
motives  which  lead  us  to  support  it,  the  ground  or  excuse  for  overstepping 
the  limits  which  the  rights  of  equal  sovereignty  set  betwe^i  equal 
sovereign  states. 

Since  the  Monroe  Doctrine  is  a  declaration  based  upon  this  nation's 
right  of  self-protection,  it  cannot  be  transmuted  into  a  joint  or  common 
declaration  by  American  states  or  any  number  of  them.  If  Chile  or 
Argentina  or  Brazil  were  to  contribute  the  weight  of  her  influence 
toward  a  similar  end,  the  right  upon  which  that  nation  would  rest  its 
declaration  would  be  its  own  safety,  not  the  safety  of  the  United  States. 
Chile  would  declare  what  was  necessary  for  the  safety  of  Chile.  Ar- 
gentina would  declare  what  was  necessary  for  the  safety  of  Argentina. 
Brazil,  what  was  necessary  for  the  safety  of  Brazil.  Each  nation  would 
act  for  itself  and  in  its  own  right  and  it  would  be  unpossible  to  go  beyond 
that  except  by  more  or  less  offensive  and  defensive  alliances.  Of  course 
such  alliances  are  not  to  be  considered. 

It  is  plain  that  the  buildmg  of  the  Panama  Canal  greatly  accentuates 
the  practical  necessity  of  the  Monroe  Doctrine  as  it  applies  to  all  the 
territory  surrounding  the  Caribbean  or  near  the  Bay  of  Panama.  The 
plainest  lessons  of  history  and  the  universal  judgment  of  all  responsible 
students  of  the  subject  concur  in  teaching  that  the  potential  command 
of  the  route  to  and  from  the  Canal  must  rest  with  the  United  States  and 
that  the  vital  interests  of  the  nation  forbid  that  such  command  shall 
pass  into  other  hands.  Certainly  no  nation  which  has  acquiesced  in  the 
British  occupation  of  Egypt  will  dispute  this  proposition.  Undoubtedly 
as  one  passes  to  the  south  and  the  distance  from  the  Caribbean  increases, 
the  necessity  of  maintaining  the  rule  of  Monroe  becomes  less  immediate 
and  apparent.    But  who  is  competent  to  draw  the  line?    Who  will  say, 
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"To  this  point  the  rule  of  Monroe  should  apply;  beyond  this  point,  it 
should  not "?  Who  will  say  that  a  new  national  force  created  beyond  any 
line  that  he  can  draw  will  stay  beyond  it  and  will  not  in  the  long  course 
of  time  extend  itself  indefinitely? 

The  danger  to  be  apprehended  from  the  immediate  proximity  of 
hostile  forces  was  not  the  sole  consideration  leading  to  the  declaration. 
The  need  to  separate  the  influences  determining  the  development  and 
relation  of  states  in  the  New  World  from  the  influences  operating  in 
Europe  played  an  even  greater  part.  The  familiar  paragraphs  of 
Washington's  Farewell  Address  upon  this  subject  were  not  rhetoric. 
They  were  intensely  practical  rules  of  conduct  for  the  future  guidance 
of  the  country. 

Europe  has  a  set  of  primary  interests,  which  to  us  have  none,  or  a  very 
remote  relation.  Hence,  she  must  be  engaged  in  frequent  controversies, 
the  causes  of  which  are  essentially  foreign  to  our  concerns.  Hence, 
therefore,  it  must  be  unwise  in  us  to  implicate  ourselves,  by  artificial 
ties,  in  the  ordinary  vicissitudes  of  her  politics,  or  the  ordinary  combina- 
tions and  collisions  of  her  friendships  or  enmities.  Our  detached  and 
distant  situation  invites  and  enables  us  to  pursue  a  different  course. 

It  was  the  same  instinct  which  led  Jefferson,  in  the  letter  to  Monroe 
already  quoted,  to  say: 

Our  first  and  fundamental  maxim  should  be,  never  to  entangle  our- 
selves in  the  broils  of  Europe;  our  second,  never  to  suffer  Europe  to 
intermeddle  with  cisatlantic  affairs. 

The  concurrence  of  Washington  and  Hamilton  and  Jefferson  in  the 
declaration  of  this  principle  of  action  entitles  it  to  great  respect.  They 
recalled  the  long  period  during  which  every  war  waged  in  Europe  be- 
tween European  Powers  and  arising  from  European  causes  of  quarrel 
was  waged  also  in  the  New  World.  English  and  French  and  Spanish 
and  Dutch  killed  and  harried  each  other  in  America,  not  because  of 
quarrels  between  the  settlers  in  America  but  because  of  quarrels  between 
the  European  Powers  having  dominion  over  them.  Separation  of  in- 
fluences as  absolute  and  complete  as  possible  was  the  remedy  which  the 
wisest  of  Americans  agreed  upon.  It  was  one  of  the  primary  purposes 
of  Monroe's  declaration  to  insist  upon  this  separation,  and  to  accomplish 
it  he  drew  the  line  at  the  water's  edge.    The  problem  of  national  pro- 
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tection  in  the  distant  future  is  one  not  to  be  solved  by  the  first  impres- 
sions of  the  casual  observer,  but  only  by  profound  study  of  the  forces 
which,  in  the  long  life  of  nations,  work  out  results.  In  this  case  the  re- 
sults of  such  a  study  by  the  best  men  of  the  formative  period  of  the 
United  States  are  supported  by  the  instmcts  of  the  American  democracy 
holding  steadily  in  one  direction  for  almost  a  century.  The  problem  has 
not  changed  essentially.  If  the  declaration  of  Monroe  was  right  when 
the  message  was  sent,  it  is  right  now.  South  America  is  no  more  distant 
today  than  it  was  then.  The  tremendous  armaments  and  international 
jealousies  of  Europe  afford  little  assurance  to  those  who  think  we  may 
now  abandon  the  separatist  policy  of  Washington.  That  South  American 
states  have  become  too  strong  for  colonization  or  occupation  is  cause 
for  satisfaction.  That  Europe  has  no  purpose  or  wish  to  oolonixe 
American  territory  is  most  gratifying.  These  facts  may  make  it  im- 
probable that  it  will  be  necessary  to  apply  the  Monroe  Doctrine  in  the 
southern  parts  of  South  America;  but  they  furnish  no  reason  whatever 
for  retracting  or  denying  or  abandoning  a  declaration  of  public  policy, 
just  and  reasonable  when  it  was  made,  and  which,  if  occasion  for  its 
application  shall  arise  in  the  future,  will  still  be  just  and  reasonable. 

A  false  conception  of  what  the  Monroe  Doctrine  is,  of  what  it  demands 
and  what  it  justifies,  of  its  scope  and  of  its  limits,  has  invaded  the  public 
press  and  affected  public  opinion  within  the  past  few  years.  Grandiose 
schemes  of  national  expansion  invoke  the  Monroe  Doctrine.  Interested 
motives  to  compel  Central  or  South  American  coimtries  to  do  or  refrain 
from  doing  somethmg  by  which  individual  Americans  may  profit  in- 
voke the  Monroe  Doctrine.  Clamors  for  national  glory  from  minds  too 
shallow  to  grasp  at  the  same  time  a  sense  of  national  duty  invoke  the 
Monroe  Doctrine.  The  intolerance  which  demands  that  control  over 
the  conduct  and  the  opinions  of  other  peoples  which  is  the  essence  of 
tyranny  invokes  the  Monroe  Doctrine.  Thoughtless  people  who  see  no 
difference  between  lawful  right  and  physical  power  assume  that  the 
Monroe  Doctrine  is  a  warrant  for  interference  in  the  internal  affairs  of  all 
weaker  nations  in  the  New  World.  Against  this  supposititious  doctrine, 
many  protests  both  in  the  United  States  and  in  South  America  have  been 
made,  and  justly  made.  To  the  real  Monroe  Doctrine  these  protests 
have  no  appUcation.  Elihu  Root. 
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The  building  of  the  Panama  Canal  has  not  been  a  one  man's  work  by 
any  means.  In  its  inception,  the  preparation  of  the  field,  the  elimination 
of  impossible  routes,  and  in  the  actual  construction  work,  it  has  drawn 
forth  some  of  the  best  brains  of  the  country. 

Noted  engineers  from  civil  life  have  had  an  important  influence  in 
determining  the  locality  best  suited  for  the  purpose,  and  also  in  the 
plans  adopted  for  building  the  canal;  and  the  names  of  these  men  will  go 
down  in  history  as  a  part  of  its  constructive  force.  But  as  the  principal 
object  of  building  the  canal  was  to  augment  means  for  the  national 
defence,  it  was  eminently  proper  that  the  Army  and  Navy  of  the  United 
States  should  have  paramoimt  mfluence  in  its  establishment.  For  nearly 
forty  years  naval  men  have  been  engaged  m  surveying  different  parts  of 
Central  America  and  the  Isthmus  of  Panama  to  find  a  practical  route 
which  should  offer  the  fewest  obstacles  in  cutting  a  channel  between  the 
two  oceans.  Finally,  by  a  process  of  elimination,  which  brought  the 
problem  to  a  choice  between  the  Nicaragua  and  Panama  routes,  the 
construction  of  a  canal  was  actually  begun  by  an  American  company  on 
the  Nicaragua  line,  and  the  work  of  construction  put  in  the  charge 
of  naval  officers. 

Owing  to  circumstances  not  necessary  to  mention  here,  this  scheme 

was  abandoned,  and  the  Panama  route,  which  had  been  first  surveyed 

by  Captain  E.  P.  Lull,  U.  S.  N.,  was  finally  decided  upon.    After  many 

vicissitudes  in  starting  the  work,  which  had  been  begun  with  Admiral 

John  G.  Walker,  U.  S.  N.,  as  President  of  the  Commission,  the  matter 

was  turned  over  to  the  Engineer  Corps  of  the  United  States  Army,  and 

it  is  now,  as  we  all  know,  being  brought  to  a  successful  ending.    This 

was  most  fortunate;  but  for  the  engineering  skill  and  military  training  of 

Colonel  Goethals,  as  well  as  the  remarkable  sanitation  work  of  Dr.  Gor- 

gas,  U.  S.  Army,  the  canal  could  never  have  been  finished  within  the 

time  set.   Scarcely  less  important  to  the  work  of  constructing  the  canal, 
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than  that  of  these  great  leaders  has  been  the  work  accomplished  by 
Lieut.  Col.  H.  F.  Hodges,  U.  S.  A.,  Lieut.  Col.  D.  D.  Gaillard,  U.  S.  A., 
Lieut.  Col.  William  L.  Sibert,  U.  S.  A.,  Civil  Engineer  H.  H.  Rosseau, 
U.  S.  N.,  and  Hon.  Maurice  H.  Thatcher,  Civil  Governor  of  the  Canal 
Zone,  all  of  whom  are  members  of  the  Isthmian  Canal  Commission,  in 
charge  of  the  canal  construction. 

It  should  be  remembered  that  the  canal  is  constructed  upon  land 
belonging  to  an  alien  government.  While  the  United  States  has  now 
been  granted  ''all  the  rights,  power  and  authority"  over  the  ''Canal 
Zone,  which  it  would  possess  and  -exercise  if  it  were  the  sovereign  of  the 
territory  '*  for  the  purpose  of  constructing  the  canal,  yet  there  were  many 
questions  to  consider  of  an  international  character  before  this  suzerain 
power  became  ours. 

The  treaties  entered  into  between  the  United  States  and  Great  Britain, 
and  the  United  States  and  the  Republic  of  Colombia,  in  relation  to  the 
canal,  have  been  productive  of  many  diflSculties  and  disputes;  and  our 
people  who  have  gone  along  the  even  tenor  of  their  ways  have  known  but 
little  of  what  has  been  taking  place  on  the  Isthmus  of  Panama  or  of  the 
many  questions  forced  upon  the  men  who  have  had  to  carry  into  effect 
the  obligations  of  these  treaties. 

Panama  has  been  for  the  western  world  what  Constantinople  is  for 
Europe, — the  seat  of  its  principal  diplomatic  efforts  to  secure  peace,  and 
a  source  of  never  ceasing  contention  between  states.  Many  questions  of 
international  jurisprudence  have  arisen  for  discussion  since  the  Panama 
railroad  was  built  by  an  American  company  in  1854;  and  to  meet  these 
questions  of  divided  control  between  the  countries  having  interests 
there  granted  by  the  treaties,  the  Navy  of  the  United  States  has  been 
constantly  called  upon  to  act.  How  this  has  been  accomplished,  I  shall 
attempt  here  to  relate. 

Lord  Salisbury  once  said  that  '*  international  law  depended  generally 
on  the  prejudices  of  the  writers  of  text  books; "  however  that  may  be,  the 
best  that  can  be  said  of  this  branch  of  jurisprudence  is,  that  the  rules 
relating  to  the  same  are  not  so  well  ascertainable  as  are  those  of  a 
scientifically  codified  system  of  law,  and  that  branch  of  the  subjcict  that 
has  to  deal  with  the  enforcement  of  remedies  is  quite  deficient  in  poe* 
tulates  of  a  character  to  insure  consistent  action  by  those  who  are 
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charged  with  the  dispensation  of  legal  justice.  If  it  is  difficult  to  reach  a 
justifiable  decision  on  such  matters  of  international  law  as  ordinarily 
arise  between  nations,  how  much  harder  is  the  task  when  questions 
come  up  between  the  United  States  and  such  countries  as  Colombia, 
where  the  people  may  be  said  to  have  Uved  on  a  diet  of  revolutions. 
In  the  case  of  naval  officers  who  have  to  handle  such  matters,  in  a 
location  far  away  from  the  executive  authority  responsible  for  the 
policy  of  the  government,  deprived  frequently  of  the  means  of  com- 
munication with  the  home  office  by  the  very  elements  that  call  for  their 
jurisdiction,  the  task  is  extremely  difficult.  The  government  is  always 
loath  to  render  decision  on  possible  situations  in  advance,  lest  a  slight 
change  in  conditions  should  render  their  decisions  nugatory;  and  the 
result  is  that  orders  from  the  home  government  to  the  naval  officer  are 
usually  restricted  to  the  brief  mandate  '^  Protect  American  interests,  we 
rely  upon  your  judgment." 

This  necessity  to  meet  questions  of  mtemational  law  and  render 
decisions  at  once,  without  time  for  the  mature  consideration  of  diplo- 
matic usage,  has  brought  into  use  a  form  of  jurisprudence  sometimes 
called  **  Diplomacy  of  the  quarter  deck,"  and  its  administration  generally 
falls  to  the  lot  of  the  naval  man.  The  warrant  for  such  judicial  action  is 
so  universally  recognized,  that  in  the  older  countries  of  the  worlds  men 
who  hold  commissions  as  officers  in  the  Navy,  are  entitled  to  seats  on  the 
platform  of  the  judge  in  any  court  of  the  realm  where  they  may  happen 
to  be  present.  Although  this  is  not  the  case  in  America,  the  officers  as  a 
rule  have  greater  responsibility,  as  far  as  the  foreign  relations  of  the 
state  is  concerned,  than  do  those  of  any  other  country.  American  officers 
may  be  advised  by  the  regular  diplomatic  agents  abroad,  but  such  agents 
cannot  direct  them  what  course  to  take,  as  is  the  case  in  foreign  services. 
They  are  responsible  for  their  acts  directly  to  the  conunander-in-chief, 
the  President,  through  the  heads  of  their  own  executive  department. 

Reference  to  what  is  known  as  the  '^Barrundia  affair,"  which  took 
place  in  Central  America  a  few  years  ago,  illustrates  this  fact.  Here  the 
commander  of  a  United  States  war  vessel  was  relieved  of  his  command 
by  the  Department,  for  action  that  was  taken  \mder  the  advice  of  the 
American  Minister,  but  which  did  not  meet  with  the  approval  of  the 
cfficial  head  in  his  own  branch  of  the  service. 


446  THE  AMERICAN  JOXTBNAL  OF  INTEBNATIONAL  LAW 

Such  courts  of  jurisprudence  as  are  established  on  ships  of  war  are  of  as 
long  standing  as  the  country,  and  they  have  been  in  operation  since  the 
foundation  of  the  Navy.  "Quarter  deck  diplomacy"  was  called  for  as 
early  as  1800,  only  a  few  months  after  suitable  ships  has  been  con- 
structed by  the  government  to  protect  American  interests,  when  Com- 
modore Bambridge,  commanding  the  Mediterranean  squadron  wrote: 
'^1  hope  I  may  never  again  be  sent  to  Algiers  with  tribute,  unless  I  am 
authorized  to  deliver  it  at  the  mouth  of  our  cannon."  And  soon  after 
authority  for  such  action  as  he  requested  was  granted,  the  Navy  of  the 
United  States  brought  all  the  Barbary  states  to  terms,  and  broke  up  a 
nefarious  custom  to  which  foreign  nations  had  submitted  for  years  and 
which  in  its  practice  had  been  the  disgrace  of  civilization. 

Another  example  of  naval  jurisprudence,  which  owing  to  its  impor- 
tance became  an  international  episode,  was  the  case  of  Martin  Eoszta, 
an  American  citizen,  who  was  kidnapped  in  a  Turidsh  port  by  an  Aus- 
trian ship  of  war.  Through  the  "energetic  and  prompt  measures,"  as 
writes  the  President  of  the  United  States  in  his  message  to  Congress, 
"of  Commander  Ingraham  of  the  U.  S.  sloop-of-war  St.  Louis,  Martin 
Koszta  was  released."  Here  is  a  recital  of  these  "energetic  and  prompt 
measures" :  Commander  Ingraham  had  exhausted  every  possible  measure 
to  induce  the  Austrian  commander  to  deliver  the  prisoner  to  him;  failing 
in  this  he  went  to  quarters,  and,  although  the  Austrian  vessel  was  of 
superior  force  to  the  St  LouiSy  with  batteries  loaded  and  port  fires 
burning,  gave  the  Austrian  the  alternative  of  yielding  to  his  demand,  or 
being  sunk  by  the  guns  of  the  St.  Louis.  The  prisoner  was  speedily  de- 
livered to  Ingraham.  The  diplomatic  correspondence  which  followed 
this  aSsii  went  on  for  years  between  our  government  and  Austria,  with- 
out reaching  any  definite  conclusion,  but  this  bit  of  quarter  deck  di- 
plomacy resulting  in  the  possession  of  the  man, — ^which  is  nine  points  of 
the  law, — ^the  remaining  point  did  not  have  much  weight. 

No  diplomacy  has  ever  taken  place  that  had  such  marked  benefit  to 
the  country  and  to  the  world  as  that  engaged  in  by  Commodore  Mathew 
C.  Perry  when  he  introduced  Japan  into  the  councils  of  nations,  or  that  of 
Admiral  Shuf  eldt  of  the  Navy  in  opening  the  gates  of  the  hermit  nation  of 
Korea  to  the  commerce  of  the  world. 

To  the  names  of  these  brilliant  naval  officers  may  be  added  a  long 
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list  of  quarter  deck  diplomats  who  had  dealings  with  Colombia  while 
engaged  for  half  a  century  in  guarding  the  transit  of  the  Isthmus  of 
Panama. 

Following  this  general  statement  regarding  the  genesis  of  the  "  Diplo- 
macy of  the  quarter  deck/'  I  shall  endeavor  to  show  some  of  its  opera- 
tions at  Panama,  in  relation  to  the  treaty  entered  into  between  the 
United  States  and  New  Granada,  now  the  Republic  of  Colombia. 

Political  History  op  the  Canal  Zone 

No  thorough  imderstanding  of  the  serious  task  undertaken  by  the 
United  States  under  the  treaty  with  New  Granada  can  be  had  without 
some  knowledge  of  that  country's  history.  I  shall  present  a  brief  outline 
of  it. 

When  New  Granada,  Venezuela  and  Quito  (now  Equador)  freed  them- 
selves from  the  Spanish  yoke  in  1819,  the  Republic  of  Colombia  was 
composed  of  the  three  provinces  mentioned,  New  Granada  comprising 
the  colonies  corresponding  with  Colombia  of  today.  The  two  Isthmian 
provinces  of  Panama  and  Veraguas,  did  not  declare  their  independence  of 
the  home  government  until  two  years  later,  November  28,  1821,  when 
they  allied  themselves  voluntarily  with  New  Granada.  Dissatisfaction 
with  the  conditions  which  followed  this  federation  grew  rapidly  among 
the  Isthmian  people,  and  when  the  republic  broke  up  into  three  parts  in 
1830,  Venezuela,  Ecuador  and  New  Granada  becoming  separate  and 
independent  states,  the  Panamans  called  for  their  independence  from  the 
Bogota  Government,  and  advocated  annexation  to  England,  if  necessary, 
to  break  up  the  alliance  which  had  existed  with  New  Granada.  Out  of 
deference  to  the  wishes  of  General  Bolivar,  who  had  delivered  the 
country  from  monarchical  control,  it  was  finally  decided  that  the  Isth- 
mus should  remain  a  part  of  the  Granadian  Confederation.  This  was 
done  in  spite  of  the  fact  that  a  large  portion  of  the  people  were  opposed 
to  this  arrangement. 

From  1830  to  1840  political  conditions  in  New  Granada  grew  from  bad 
to  worse,  and  on  November  18, 1840,  a  revolution  broke  out  at  Panama, 
which  resulted  in  the  Isthmian  provinces  gaining  their  independence  from 
the  parent  state.  The  State  of  Panama  was  then  formed,  and  for  two 
years  it  was  governed  by  its  own  laws.   At  the  same  time  the  province  of 
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Cartagena  declared  its  independence,  when  the  Bogota  Government^ 
alarmed  at  the  result  of  its  own  evil  doings,  sent  the  popular  General 
Thomas  C.  de  Mosquera  to  the  Isthmus,  who  induced  the  return  of  the 
provinces  to  the  Granadian  Confederation  by  making  many  promises  of 
reform.  Having  once  reestablished  the  union  however,  all  the  prcHnises 
of  Mosquera  were  practically  repudiated,  and  a  new  constitution  was 
proclaimed  in  1843,  which  changed  the  name  from  the  State  of  New 
Granada  to  the  Republic  of  New  Granada,  and  reintroduced  the  evils  of 
the  centralized  government  at  Bogota. 

For  the  next  twelve  years,  which  covered  a  period  of  almost  continual 
civil  wars,  Panama  struggled  for  freedom,  and  at  last  in  1855,  the  Con- 
gress at  Bogota  was  induced  to  amend  the  constitution  of  1853  by  es- 
tablishing a  federal  system,  and  erecting,  as  the  constitution  reads, 
'Hhe  territory  which  comprises  the  Isthmus  of  Panama,  to  wit,  Panama 
Azuero,  Veraguas  and  Chiriqui,  into  a  sovereign  federal  state,  integral 
part  of  New  Granada,  \mder  the  name  of  the  State  of  Panama."  Thus 
the  Republic  of  Panama  of  today,  which  is  composed  of  the  above  named 
provinces,  was  made  an  autonomous  state,  but  the  right  of  self-govem- 
ment  was  never  accorded  in  practice. 

In  1854  the  Panama  railroad  was  built,  and  from  that  time  forward, 
the  chronicle  of  disturbances  on  the  Isthmus  is  a  part  of  the  histoiy  of 
the  American  Navy,  which  was  called  upon  to  guard  the  transit  from 
ocean  to  ocean,  and  no  small  part  of  the  work  of  its  oflScers  related  to  the 
solution  of  the  diplomatic  problems  which  constantly  arose  under  the 
treaty  of  1846.  To  the  records  of  the  Navy  Department,  therefore,  we 
must  look  for  a  clear  understanding  of  the  matter  which  does  not  exist 
in  the  records  of  the  State  Department.  It  should  be  remembered  that 
there  was  no  cable  commimication  between  the  United  States  and  South 
America  until  about  1880,  and  as  questions  of  moment  involving  great 
interests  would  arise  which  must  be  settled  at  once,  without  the  possi- 
bility of  reference  to  the  home  government,  one  can  readily  \mderstand 
the  necessity  for  the  brief,  but  comprehensive  order  from  the  home 
government  to  our  officers,  "Protect  American  interests."  Decisions  on 
such  matters  as  arose  had  to  be  rendered  in  strict  accordance  with  in- 
ternational law,  and  in  this  way  naval  officers  have  become  experts  in 
jurisprudence  of  an  international  character.    It  is  only  necessary  to  refer 
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to  a  few  of  the  many  cases  where  judicial  decisions  rendered,  were  fol- 
lowed in  quick  succession  by  naval  action,  to  show  the  relationship  of 
Isthmian  transit  to  the  treaties. 

Under  the  treaty  of  1846,  three  specific  points  stand  out  clear  and 
distinct: 

First.  That  "the  Government  of  New  Granada  guarantees  to  the 
Government  of  the  United  States  that  the  right  of  way  or  transit  across 
the  Isthmus  of  Panama  upon  any  modes  of  conununication  that  now 
exist,  or  that  may  be  hereafter  constructed,  shall  be  open  and  free  to  the 
Government  and  citizens  of  the  United  States." 

Second.  In  return  "the  United  States  guarantee,  positively  and 
efficaciously,  to  New  Granada,  *  *  *  the  perfect  neutrality  of  the 
before-mentioned  isthmus,  with  the  view  that  the  free  transit  from  the 
one  to  the  other  sea  may  not  be  interrupted  or  embarrassed,"  *  *  * 
and 

Third.  "In  consequence,  the  United  States  also  guarantee,  in  the 
same  manner,  the  rights  of  sovereignty  and  property  which  New  Granada 
has  and  possesses  over  the  said  territory." 

REVOLUTION  OP  1856 

In  September  1856,  soon  after  the  Isthmian  railroad  was  completed, 
an  affair  occurred  at  Panama  which  called  into  operation  the  "quarter 
deck  diplomacy"  of  Conmiodore  William  Mervine,  commanding  the 
United  States  Pacific  squadron.  The  Governor  of  the  State  had  issued  a 
decree  assessing  a  tonnage  tax  on  one  of  the  Pacific  Mail  steamers, 
flying  the  American  flag  in  the  port,  which  was  contrary  to  the  treaty. 
The  Commodore  wrote  the  Honorable  Secretary  of  the  Navy  at  Wash- 
mgton  regarding  this  affair,  ut  der  date  of  September  18, 1856,  as  follows: 

I  had  an  interview  with  Governor  Fabriga  on  the  subject,  and  after 
adverting  to  his  departure  from  the  assurances  given  to  me  on  the  1st 
inst.,  I  expressed  my  surprise  that  immediately  after  suspending  the 
execution  of  the  decrees  in  relation  to  the  mail  of  the  2nd  instant,  in  its 
transit  over  the  Isthmus,  he  should  attempt  to  enforce  that  part  referring 
to  the  tonnage  tax.  His  reply  was  that  the  transit  of  the  mail  was  a 
national  affair,  but  that  the  tonnage  tax  concerned  individuals  only. 
This  subtle  distinction  was  maintained  with  great  pertinacity,  and  after 
citing  the  exemptions  from  every  species  of  taxation— national,  provincial, 
and  municipal— secured  by  treaty  and  other  solemn  compacts,  without 
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effect,  and  being  fully  persuaded  that  nothing  I  could  bring  to  bear 
would  have  any  influence  in  inducing  him  to  relinquish  the  prospect  of 
an  enormous  income  from  such  a  fruitful  source  of  revenue,  I  resorts  to 
the  use  of  a  more  potent  agent  which  had  the  desired  effect,  and  cwised 
him  to  modify  his  tone  very  quickly. 

I  said  to  him  emphatically  that  the  Government  of  New  Granada 
might  be  assured,  that  the  Government  of  the  United  States  would  not 
quietly  acquiesce  in,  or  submit  to,  such  a  violation  and  flagrant  out- 
rage of  their  rights;  and,  furthermore,  that  if  another  attempt  was  made 
to  survey  United  States  vessels  or  to  enforce  the  collection  of  a  tonnage 
tax,  that  I  would  view  it  in  the  light  of  a  hostile  and  belligerent  attack 
upon  the  vested  rights  of  the  citizens  of  the  United  States,  and  I  would 
meet  it  accordingly  in  the  same  spirit. 

The  Commodore's  ''potent"  action  was  approved  and  Mr.  Marcy,  the 
Secretary  of  State,  so  notified  our  Minister  at  Bogota. 

On  September  19,  following,  a  serious  disturbance  arose  in  the  leipsla- 
ture  of  the  State  of  Panama,  in  which  one  of  its  members  was  slightly 
wounded.  Both  of  the  political  parties  which  divided  the  state  rushed 
immediately  to  arms,  the  ''Black"  party  retiring  outside  the  walls  of 
the  city. 

''In  the  apprehension  of  a  night  attack  on  the  twentieth/'  writes  the 
Commodore,  "I  solicited  from  the  governor  permission,  which  was 
granted,  to  station  some  men  at  the  railroad  depot  and  office.  A  com- 
munication to  the  same  effect  was  addressed  to  me  by  the  governor.  It 
and  my  reply  are  herein  enclosed."   The  reply  was  as  follows:  ^ 

U.  S.  Flagship  Indepsndbncb, 

Bay  of  Panama, 
September  BO,  1866. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  communication  of  the  19th 
instant. 

In  reply  to  your  request  that  a  portion  of  my  forces  "should  be  stationed  at  the 
railroad  depot  to  act  in  concert  with  the  government  in  maintaining  order/'  I  will 
state  that  I  shall  station  a  portion  of  my  forces  at  the  railroad  depot  and  at  other 
points  for  the  protection  of  American  citizens  and  all  foreigners  and  their  property, 
but  that  I  cannot  in  any  manner  interfere  with  any  domestic  afiFairs,  or  in  anything 
pertaining  to  the  civil  government.  I  have  the  honor  to  be  Sir, 

Very  re^)ectf ully. 
Your  obedient  servant 
WiLUAM  Mebvinb 
Sbnor  Don  Franco.  Fabriga         Commanding,  United  States  Pacific  Squadron, 
Qovemor  of  the  State  of  Panama. 

^  Naval  Correspondence,  Report  of  the  Secretary  of  the  Navy. 
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In  this  diplomatic  request  of  the  American  commodore,  asking  per- 
mission of  the  New  Granadian  Government  to  land  troops  for  the 
protection  of  American  interests,  the  sovereignty  of  that  state  was  fully 
recognized;  but  at  the  same  time  it  was  made  clear  that  the  United 
States  would  in  no  manner  attempt  to  maintain  that  sovereignty  as 
between  diiGferent  political  parties. 

REVOLUTION  OP  1860 

Upon  the  breaking  out  of  another  insurrection  at  Panama,  in  1860,  a 
delicate  international  question  arose,  which  brought  into  play  a  bit  of 
diplomacy  of  the  quarter  deck  type,  on  the  part  of  Commander  W.  D. 
Porter,  U.  S.  N.,  commanding  the  U.  S.  S.  St.  Marys,  which  is  worthy  of 
note.  At  this  time  the  Colombian  Government  was,  as  usual,  imable  to 
guarantee  free  transit  across  the  Isthmus,  and  the  intendente  of  Panama 
wrote  to  Captain  Porter  as  follows:  under  date  of  September  29,  1860:  ^ 

I  have  therefore  come  to  the  determination  to  avail  myself  of  the  kind 
and  friendly  offers  of  service  which  you,  Sir,  and  Captain  Miller,  of 
H.  M.  S.  Clio,  have  made  to  me,  and  to  request  you  to  land,  jointly, 
from  your  ships  a  body  of  about  100  men,  to  be  stationed  in  the  town. 

This  conmiunication,  and  the  action  of  the  British  officer  in  the  case, 
was  referred  to  the  Secretary  of  the  Navy  by  Captain  Porter  in  a  letter 
reading  as  follows: ' 

Captain  Miller  stated  to  me  when  I  met  him,  that  he  came  on  shore 
to  take  charge  of  the  town'  with  Her  Britannic  Majesty's  forces.  I 
informed  him  that  on  that  point  the  United  States  Government  was 
particularly  jealous  of  the  interference  of  any  foreign  Power  in  occupying 
alone  any  part  of  the  continent,  and  that  he  must  withdraw  his  forces 
until  invited  on  shore  by  the  "intendente"  and  Governor  of  the  state, 
and  that  invitation  and  request  must  include  the  forces  under  my 
command.  The  "  intendente"  stated  to  me,  in  the  presence  of  the  Consul 
of  the  United  States,  and  of  Lieutenant  Commander  Boyle,  that  Captain 
Miller  of  the  Clio  had  landed  without  his  request  or  authority  or  order. 

After  peace  had  been  established  on  the  Isthmus,  Captain  Porter 
withdrew  his  men,  and  in  acknowledging  the  Governor's  request  to  do  so, 
took  occasion  to  mark  a  lesson  in  these  words: 

I  will  here  remark  that  the  Government  of  the  United  States  is  jealous 
of  the  interference  of  any  European  Power  on  any  part  of  the  American 

*  Naval  Ck)]Tespondence,  Report  of  the  Secretary  of  the  Navy.  '  Ihid, 
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continent,  and  especially  so  with  this  particular  route,  and  as  the  United 
States  does  not  pursue  an  aggressive  policy,  it  will  not  tolerate  it  in  any 
other  Power. 

It  would  have  taken  months  or  years  even  of  the  ordinary  diplomatic 
correspondence  to  accomplish  what  this  forceful  "quarter  deck  dip- 
lomat "  did  in  a  few  moments  of  effectual  action. 

In  1858,  the  federal  system  was  extended  throughout  the  who«e  of 
New  Granada,  now  called  the  Granadine  Conf  ederation,  and  at  once  dis- 
sensions arose  between  the  several  States,  which  continued  for  years. 
The  Bogota  Government  became  so  oppressive  that  in  the  following  year 
the  States  of  Cauca,  Bolivar,  Santander,  Boyaca,  and  Magdalena,  the 
whole  of  the  country,  in  fact,  with  the  exception  of  a  comparatively 
small  section  located  around  the  capital,  revolted;  and  under  the  leader- 
ship of  General  Mosquera,  a  most  popular  leader,  leagued  themselves 
into  a  confederation  with  the  title  of  the  United  States  of  New  Granada, 
and  finally  overthrew  the  Bogota  Government.  This  bloody  revolution 
was  carried  on  mainly  outside  the  limits  of  the  Isthmus,  and  Panama  was 
not  affected  materially  by  the  results.  The  Governor  of  Panama,  how- 
ever, considering  this  change  in  the  government  as  affording  a  good 
opportunity  for  the  State  to  act  for  itself,  issued  a  proclamation  advising 
the  final  and  complete  separation  of  the  Isthmus  from  the  Granadine 
Confederation;  but  owing  to  the  popularity  of  General  Mosquera,  and  to 
his  promises  that  Panama  should  become  the  capital  of  the  new  federa- 
tion, or  its  metropolis  at  least,  the  State  of  Panama  was  induced  to  re- 
main as  a  member  of  the  United  States  of  New  Granada,  as  it  was  now 
called.  A  treaty  to  this  effect  was  concluded  at  Colon,  on  September  6, 
1861.   This  treaty  reads: 

Art.  I. — ^The  sovereign  of  the  State  of  Panama  incorporates  itself  into 
the  new  national  entity  called  the  United  States  of  New  Granada,  and 
consequently  becomes  one  of  the  sovereign  federal  States  composing 
the  aforesaid  confederation,  etc. 

Art.  II. — ^But  the  State,  in  use  of  its  sovereignty,  reserves  the  right 
to  approve  or  disapprove  the  new  compact,  and  the  constitution,  that 
gives  expression  to  it,  if,  in  its  judgment,  the  principles  established  in  the 
treaty  of  Carthagena  of  September  10,  supplemented  by  the  present 
one,  are  violated  to  the  detriment  of  the  autonomy  of  the  States,  or  if 
the  neutrality  granted  the  Isthmus  by  the  treaty  with  the  Un'*^ed  States 
of  North  America,  in  case  of  international  war,  is  not  recognized  in  case 


DIPLOMACY   OF  THE   QUARTER  DECK  453 

of  domestic  struggles,  civil  wars,  or  revolts  which  may  arise  in  the  rest 
of  the  United  States. 

This  treaty  being  signed,  the  name  of  the  country  was  changed  to  the 
United  States  of  Colombia  on  September  20,  1861.  By  this  convention, 
Panama's  connection  with  the  Confederation  was  indeed  ''a  loose  tie  of 
federal  relationship." 

In  1862,  Mosquera's  revolution  came  to  a  triumphant  end,  but  before 
that  result  had  been  accomplished,  several  attempts  were  made  to  com- 
mit the  Government  of  the  United  States,  under  its  guarantee  of  the 
sovereignty  of  Colombia,  but  the  naval  commanders  at  the  seat  of  the 
disturbance  usually  met  and  decided  these  questions  under  the  usual 
formula — to  ''protect  American  interests"  as  a  basis. 

REVOLUTION  OF  1865 

On  the  9th  of  March,  1865,  another  revolution  took  place  in  Panama. 
This  was  notable  for  the  fact  that  it  brought  out  an  interesting  corre- 
spondence relating  to  the  construction  of  the  treaty  of  1846,  which  has 
an  important  bearing  today  on  the  situation  in  the  much  disturbed 
country  of  Colombia.  The  American  Minister  at  Bogota  forwarded  a 
demand  from  the  President  of  Colombia  to  Rear  Admiral  George  F. 
Pearson,  commanding  the  United  States  naval  forces  on  the  Pacific  sta- 
tion, then  at  Panama,  a  copy  of  which  was  also  sent  to  the  United  States 
consul  at  the  port,  who  at  the  time  happened  to  be  Commander  H.  R. 
Davenport,  U.  S.  N.  (appointed  to  the  duty  by  the  commander-in-chief, 
upon  the  decease  of  the  regular  appointee),  to  the  effect  that  ''the 
United  States  should  fulfill  what  he  considers  their  duty  by  preventing  a 
hostile  party  or  individuals  from  landing  within  the  limits  of  that  State, 
and  employing  the  necessary  force  to  expel  such,  in  case  a  landing  should 
be  effected,"  etc. 

Both  naval  officers  took  exception  to  the  construction  placed  upon  the 
treaty  by  the  President  of  Colombia  and  the  American  Minister,  Com- 
mander Davenport,  the  acting  consul,  in  his  reply,  statuig: 

As  I  do  not  by  any  means  agree  with  either  of  you  as  to  the  duty  of 
naval  officers  to  use  force  to  prevent  one  party  from  a  hostile  attempt 
against  the  other,  particularly  as  the  normal  condition  of  this  state 
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to  be  fg^olulioiUtfT.  I  hare  adad  Mr,  Sgwaid  far  » 
tlM*  iiewi  of  the  fvrenimeiit.  and  it§  cmfluuctian  of  die  oU^ptioHS  <fe- 
Tohing  upoD  OS,  under  said 


AdnJnd  Pcanoo's  letter  was  still  mofe  to  the  point,  and  I  ffwt  it 
practkaOr  in  fuD,  as  foBows:  * 


I  aa  howml  hjr  your  uMmimiiii  sliaB  (Xol  2)  cf 
rnwatBt  oi  ColomoHi  Dia  auiImu  jvxi  uttt  a  body  of 
tensed  as  handrtay  had  reocntir  Miled  iraos  the  port  of 
Cmca,  for  the  pmnjae  of  inTadiiig  and  iiitii  nt%  vai 
esqiTBHDK  hk  hope  thjU  the  UnHcd  SUftn  woold  folfin  what  he 
by  pfCTgntiBg  this,  or  aoj  other  boalile  partj,  or  inJifiJuah  iraas 
that  slate. 

Artide  35  of  the  dastiDC  trarfj  between  Xev  Giaaada.  dov  the  United  States  of 
ColoDbia,  and  the  United  Stales^  guanntees  lo  the  former  the  perfiect  neotiality 
of  the  IstLmis,  with  the  Tiew  that  the  free  tzansh  iraas  one  sea  to  the  other  may  not 
be  mtem^iCed  or  embanaased,  etc  TluSy  in  my  opmkaiy  eoatems  the  whole  s^st 
of  the  reqmroDents  of  the  United  Statee— not  to  the  State  of  FsDama.  but  to  the 
United  States  of  Colombia.  CoDseqnently,  should  the  free  transit  from  one  sea  to 
the  other  be  endangrred,  then,  and  then  on^jr,  is  the  eommander  of  the  United  States 
naral  forces  in  the  Bay  of  Panama  to  land  an  aimed  force  to  cairy  out  in  good  Isith 
the  terms  of  the  treaty  as  cx|jrtBScd  in  Article  35  of  said  treaty.  Shoold  an  siswd 
f oroe  from  without  the  limits  of  the  United  States  of  Colombia  land  at  either  end  of 
said  transit  with  a  view  to  preventing  the  running  of  the  railroad,  or  should  any  force 
whatever  assail  such  road  or  the  transit  of  paiwngeis  thereon,  then  the  United  States 
naval  force  here  would  prevent  any  such  molestation  to  the  utmost  extent  of  ito 
power,  snd  would  support  and  sustain  the  authorities  of  Panama  in  the  free  tnmsit 
of  paiwngeis  from  one  sea  to  the  other. 

The  force  under  my  command  has  nothing  to  do  with  the  insignificant  force  to 
which  you  refer  as  being  about  to  invade  Panama  from  another  State  of  the  United 
States  of  Colombia — unless  the  said  force  interrupt  the  free  transit  of  the  railroad 
from  one  sea  to  the  other;  nor  has  the  force  under  my  command  any  authority  to 
prevent  the  passsge  from  one  place  to  another  of  a  Peruvian  veasd,  with  or  without 
passengers,  while  Peru  is  at  peace  with  the  United  States,  unless  the  said  pasDcngcia 
hmd,  and  molest  the  railroad,  when,  of  course,  I  shall  attack  them  at  once. 

I  look  upon  the  view  in  the  thirty-fifth  article  of  the  treaty  as  the  key  to  the  whole 
article,  "with  the  view  that  the  free  transit  from  one  sea  to  the  other  may  not  be 
interrupted/'  These  comprehensive  words  are  exi^dt  and  in  my  c^Hnkm  convey  to 
every  officer  of  the  United  States  at  Panama  precisely  the  course  to  be  pursued  by 
him. 

*  Diplomatic  Correspondence — Department  of  State — Enclosure  in  letter  No.  199, 
Mr.  Burton  to  Mr.  Seward,  November  5,  1865. 
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Ab  we  differ  materially  in  our  construction  of  the  thirty-fifth  article  of  the  treaty, 
I  shall  forward  forthwith  a  copy  of  your  official  letter,  with  a  copy  of  this  response, 
to  the  Navy  Department,  in  order  to  be  informed  if  I  am  wrong  in  Uie  matter.  I  have 
the  honor  to  be  most  respectfully  your  obedient  servant. 

G.    F.    Peabson 
Acting  Rear  Admiral,  Commanding  Pacific  Squadron. 
Hon.  Allen  A.  Burton, 
Minister  Resident  cj  the  United  States, 
Bogota,  United  States  of  Colombia. 

The  verdict  of  the  Secretary  of  State  on  this  correspondence  was  as 
follows:  * 

Department  of  State 
Washington,  November  9, 1866, 
Sir: 

The  question  which  has  recently  arisen  under  the  thirty-fifth  article  of  the  treaty 
with  New  Granada,  as  to  the  obligation  of  this  government  to  comply  with  a  req- 
uisition of  the  President  of  the  United  States  of  Ck>lombia  for  a  force  to  protect  the 
Isthmus  of  Panama  from  an  invasion  by  a  body  of  insurgents  of  that  country  has 
been  submitted  to  the  consideration  of  the  Attorney  General.  His  opinion  is,  that 
neither  the  text  nor  the  spirit  of  the  stipulation  in  that  article,  by  which  the  United 
States  engages  to  preserve  the  neutrality  of  the  Isthmus  of  Panama,  imposes  an 
obligation  on  this  government  to  comply  with  a  requisition  like  that  referred  to.  The 
purpose  of  the  stipulation  was  to  guarantee  against  seizure  or  invasion  by  a  foreign 
Power  only.  It  could  not  have  been  contemplated  that  we  were  to  become  a  party  to 
any  civil  war  in  that  coimtry  by  defending  the  Isthmus  against  another  party.  As 
it  may  be  presiuned,  however,  that  our  object  in  entering  into  such  a  stipulation  was 
to  secure  the  freedom  of  the  transit  across  the  Isthmus,  if  that  freedom  should  be 
endangered  or  obstructed,  the  employment  of  force  on  our  part  to  prevent  thb  would 
be  a  question  of  grave  expediency  to  be  determined  by  circumstances.  The  Depart- 
ment is  not  yet  aware  that  there  is  yet  occasion  for  a  decision  upon  this  point. 

I  am.  Sir,  etc., 

William  H.  Seward. 
Hon.  Allen  A.  Burton, 

Minister  Resident  of  the  United  States, 
Bogota,  United  States  of  Colombia. 

Under  date  of  October  3,  1866,  Mr.  Burton,  Minister  at  Bogota, 
reported  to  Mr.  Seward  in  Washington,  as  follows:  • 

The  interpretation  that  had  prevailed  here  imposed  grave  duties  on  us, 
and  since  being  notified  of  the  opinion  of  the  Attorney  General  I  have 

»  Diplomatic  Correspondence,  Department  of  State,  18^5,  Letter  134,  Mr.  Seward 
to  Mr.  Burton. 
*  Diplomatic  Correspondence,  Department  of  State,  1866. 
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conceived  it  to  be  my  duty  to  seek  a  declaration  from  Preaideat  Moa- 
quera's  administration  *  *  *  which,  if  successful,  would  avoid  any 
doubt  which  might  arise  in  the  future  as  to  the  duties  intended  to  be 
imposed  by  the  treaty.  *  *  *  The  result  has  been  that  tibe  Colom- 
bian Government  declares  that  it  does  not  feel  itself  authcMiied  by  the 
treaty  to  require  the  aid  of  the  United  States  for  the  suppression  of  an 
insurrection,  rebellion,  or  other  disturbance  on  the  Isthmus  on  the  part 
of  the  Colombian  citizens,  not  even  an  invasion  by  another  Colombian 
State,  unless  such  movement  be  intended  to  detach  the  State  of  Panama 
from  the  C-olombian  Union  and  annex  it  to  a  foreign  Power. 

This  would  seem  to  leave  the  Isthmus  free  to  declare  itself  independent 
of  the  United  States  of  Colombia,  without  the  fear  of  forced  intervention 
of  the  United  States  of  America,  provided  such  declaration  be  not  ac- 
companied in  the  end  by  annexation  to  a  foreign  Power. 

It  will  be  seen  from  the  above  correspondence  that  the  intapretatioii 
first  given  to  the  treaty  between  the  United  States  of  America  and  the 
United  States  of  Colombia  [formerly  New  Granada]  by  Rear  Adndial 
Pearson  of  the  Nav>',  September  26,  1865,  was  now  oonfinned  by  both 
governments,  and  that  at  the  present  day  it  is  one  of  the  "traditions  of 
American  policy"  an  which  the  Government  of  the  United  States  rdies 
for  justifications  for  its  action  in  relation  to  the  independence  of  Panama 
in  1903. 

REVOLCTIOX  OF  1873 

Rear  Admiral  Steadman.  commanding  the  United  States  Pacific 
squadron,  upon  arri\ing  at  Panama  in  his  flagship  Pfiwacola,  on  May  7, 
1S73.  found  hostilities  going  on  between  the  opposing  paitieSy  which  were 
contending  for  the  possession  of  the  government  ot  the  State  of  Pknama, 
and  immediatd^'  sent  on  shoi^  a  force  of  200  sailors  and  marines,  which 
took  chaige  of  the  Isthmian  transit  and  prevented  the  wanton  deslnio- 
t  ion  of  pi^perty .  and  (x^b)y  of  many  Uves.  Many  diplomatic  questkms 
aiv^se  between  the  Admiral  and  the  contending  forces,  which,  however 
difScults  wef>^  alwE'X'S  ^ttled  ejfective^'.  owing  to  the  powerful  fleet  be 
had  behinii  him. 

v>:i  S^'ptembor  24th  of  the  same  year  another ''  long  impendiQg  iwohi- 
tion**  bioke  out  at  I\uiama.  and  Admixal  Ahny,  commandiag  the 
Uniuxi  Statos  I\id&o  ;!q\;adivui.  landed  a  fvffve  of  hkie-jadkets  on  the 
Isthmus  to  pn>toot  Ammcan  interests.  Captain  A.  G.  Clanr,  com- 
nvaniiing  tho  IV^wvi*),  Ivfore  the  Admiiml^s  arrival  in  the  port,  and  in 
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anticipation  of  an  outbreak,  had  applied  to  the  Panama  Government  for 
permission  to  land  troops,  which  was  refused.  In  a  letter  to  the  Navy 
Department,  Captain  Clary  writes:  ''I  should  have  landed  the  men, 
ignoring  this  refusal,  had  not  the  Admiral  arrived  to  relieve  me  as  sen- 
ior officer  present/  When  the  disturbance  actually  took  place,  the  Gov- 
ernor requested  the  Admiral  to  land  a  force,  saying  that  ''under  the 
present  circumstances  he  was  unable  to  give  the  Panama  railroad  that 
protection  and  safeguard  guaranteed  by  the  treaty.® 

The  Admiral  at  once  landed  his  men,  as  he  was  about  to  do  an3rway, 
took  charge  of  the  transit  and  again  brought  peace  to  the  inhabitants. 
In  writing  to  the  Department  regarding  the  affair,  he  states: 

*'  It  seems  to  every  intelligent  mind  that  this  turmoil  and  danger  and 
trouble  called  'revolutions,'  which  has  been  going  on  for  years  in  Pan- 
ama, should  have  an  end  put  to  it." 

During  the  Panama  revolution  of  1873,  when  the  combined  United 
States  naval  force  on  the  Isthmus  was  under  the  command  of  Rear  Ad- 
miral J.  J.  Almy,  U.  S.  N.,  the  United  States  steamer  Wyoming,  Com- 
mander W.  B.  Gushing,  U.  S.  N.,  was  stationed  at  Colon,  under  instruc- 
tions from  the  Navy  Department  to  remain  there  imtil  relieved  by 
another  ship.  Gushing  had  taken  his  full  share  of  the  responsibility  of 
deciding  cases  of  international  law,  in  which  he  was  well  versed,  which 
affected  the  situation  at  the  Atlantic  end  of  the  Panama  railroad,  one  act 
in  particular  being  of  such  a  character  as  to  endanger  his  standing  as  an 
officer,  to  say  nothing  of  the  risk  to  whatever  small  estate  he  might  have 
accumulated,  should  his  action  not  be  approved  by  the  government. 
This  was  the  seizure  of  the  American  steamer  General  Sherman  for  par- 
ticipation to  some  degree  in  the  rebellion  then  going  on.  The  warrant 
for  such  jurisdiction  as  Gushing  assumed  was  based  upon  the  neutrality 
laws  of  the  United  States;  and  an  officer  must  be  well  versed  in  admi- 
ralty jurisprudence  and  legal  precedence,  before  taking  so  serious  a  step 
as  to  break  up  the  voyage  of  a  ship  at  sea,  causing  a  loss  of  thousands 
of  dollars  to  the  owners. 

The  seizure  of  the  General  Stierman  was  later  upheld  by  the  United 
States  courts,  thus  relieving  the  commander  of  any  liability  for  damages 
which  might  have  accrued  from  a  civil  suit  brought  against  him,  and  also 
^  Naval  Correspondence,  Captains'  letters.  *  Und. 
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from  such  disciplinary  measures  as  the  administration  thai  in  power 
might  have  awarded  him  for  "injudicious  action/' 

THE   VIRGINIUS   AFFAIR 

Although  the  subject  has  no  relation  to  American  interests  at  Panama, 
another  of  Commander  Cushing's  daring  acts  occurred  about  this  time, 
that  is  such  a  marked  example  of  ''quarter  deck  diplomacy''  that  I 
venture  to  recite  its  saUent  features  here. 

While  Gushing  was  stationed  at  Colon,  with  instructionfi  not  to  leave 
the  place  until  his  ship  had  been  relieved  by  another  vessel,  he  received 
a  telegram  on  November  8,  1873,  from  the  American  consul  at  Santiago 
de  Cuba,  stating  that  the  steamer  Virginiua  flying  the  American  flag,  had 
been  captured  on  the  high  seas  by  the  Spanish  man-of-war  Tornado  on 
October  31st,  and  had  been  taken  into  the  Spanish  port  of  Santiago  de 
Cuba,  and  that  the  captain  and  a  number  of  the  crew  of  the  Virginius 
had  been  killed  while  other  Uves  were  in  imminent  danger.  This  call  was 
enough  for  Cushing  to  disregard  his  orders  not  to  leave  Colon;  he  pro- 
ceeded at  full  speed  to  the  Cuban  port  as  soon  as  he  could  complete 
the  necessary  preparations,  determined  to  take  the  Virginiua  at  liie 
cost  of  a  battle  with  the  Spaniards,  if  the  report  should  prove 
true. 

The  Wyoming  reached  Santiago  at  11  a.  m.  on  Nov^oiber  lOth,  ready 
for  battle,  but  it  was  found  the  Virginiiis  was  not  in  liie  port.  But  his 
arrival  was  none  too  soon,  as  it  appeared  that  the  butchery  of  American 
citizens  without  warrant  of  law  was  going  on  with  such  cruel  haste  and 
such  absence  of  humanity  as  to  astound  the  world.  It  seemed  as  if 
General  Burriel,  the  Governor  of  the  port,  was  bent  on  carrying  out  his 
blood-thirsty  design  to  murder  the  crew  of  the  Virginius  before  foreign 
Powers  could  intervene  or  his  own  government  could  call  a  halt.  Upon 
anchoring  his  ship  in  the  roadstead,  Cushing  at  once  sent  word  to  the 
Governor  that  he  would  Uke  to  call  and  pay  his  respects,  in  accordance 
with  custom.  But  the  Governor,  with  the  evident  intention  of  gaining 
time  to  carry  out  his  nefarious  plans,  resorted  to  the  proverbial  Spanish 
tactics  of  delay,  and  attempted  to  put  off  the  meeting  by  excuses. 
Whereupon  Cushing  sent  word  that  if  the  Governor  did  not  see  him  by  a 
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specified  time,  or  if  any  more  of  the  Virginiv>s  crew  were  executed,  as  was 
threatened,  he  would  open  fire  on  the  Governor's  palace,  for  which  pur- 
pose his  ship  had  been  anchored  in  a  favorable  position. 

At  the  same  time  Commander  Gushing  sent  a  fonnal  communication 
in  writing  to  the  Governor,  protesting  agsunst  any  further  execution 
of  members  of  the  Virginius  crew,  reciting  the  law  in  the  case,  and 
demanding  an  early  reply.  Upon  the  receipt  of  this  letter  an  interview 
was  promptly  accorded,  and  the  meeting  between  the  American  com- 
mander and  the  Spanish  general  was  spoken  of  by  an  eye-witness  as 
''a  grand  sight  when  he  [Gushing]  stood  up  and  looked  'The  Butcher' 
down."  His  piercing  stare,  while  his  hand  refused  to  meet  the  out- 
stretched hand  of  the  Spaniard  offered  him,  carried  a  wholesome  dread 
to  his  opponent,  and  the  language  he  used  was  positive,  convincing  and 
efficacious.  *'Sir,"  he  said,  "if  you  intend  to  shoot  another  one  of  the 
Virgifdus  prisoners,  you  had  best  first  have  the  women  and  children 
removed  from  Santiago,  for  I  intend  to  take  the  place."  That  he  would 
have  done  so,  every  act  of  Gushing's  brilliant  career  gave  ample  proof,  as 
the  Spanish  general  knew  full  well.  Not  another  life  was  taken  after  this 
interview. 

The  efficacy  of  this  pointed  remonstrance  was  the  more  notable  from 
the  fact  that  a  British  man-of-war  and  another  fl3dng  the  French  flag 
were  in  the  port  at  the  time,  each  of  the  commandera  having  protested 
and  pled  in  vain  for  the  lives  of  their  coimtrymen. 

The  only  satisfaction  Gushing  received  from  Washington  for  his 
effective  action  was  to  learn  that  the  then  Secretary  of  the  Navy  had 
sent  a  telegram,  as  soon  as  he  learned  that  the  Wyoming  was  en  route  to 
Santiago  de  Guba,  to  the  conunander  of  another  cruiser  at  New  York, 
in  these  words  : "  For  God's  sake,  hurry  on  to  Santiago  de  Guba.  We  are 
afraid  Gushing  will  do  something." 

Gushing  did  not  know,  as  all  communication  from  the  outside  world 
was  cut  off  from  Santiago,  that  mass  meetings  were  taking  place  in  the 
larger  cities  of  the  country,  calling  for  drastic  measures,  such  as  he  had 
already  taken.  Gushing  acted  entirely  on  his  own  responsibility;  but 
the  final  arbitrator  to  which  all  such  cases  must  be  referred — ^the  court  of 
public  opinion — of  which  Gushing  was  wont  to  say  "the  pubUc  is  always 
good  to  the  service,  when  the  Navy  was  on  the  fight  to  redress  a  wrong," 
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gave  him  the  ''well  done;  Gushing,"  to  which  he  aspired  and  which  he 
merited. 

A  Congressional  committee,  to  which  had  been  referred  a  resolution  to 
give  the  thanks  of  Congress  to  the  British  o£5cer  referred  to,  for  his 
supposed  action  in  arresting  the  massacre  at  Santiago,  reported  it 
adversely,  and,  after  reciting  Cushing's  letter  to  General  Burriel  in  full, 
made  the  following  statement: 

From  which  it  appears  that  Captain  Gushing  did  his  duty  completely 
and  gallantly  in  asserting  the  rights  of  the  American  Government  and 
its  citizens,  and  upholding  the  honor  of  the  American  flag.  *  *  * 
Your  committee  are  pleased  to  have  it  in  their  power  to  add  that  no 
further  executions  took  place  after  the  reception  of  this  letter  to  General 
Burriel. 

REVOLUTION  OP  1885 

In  1885  a  very  general  and  extensive  revolution  broke  out  in  Colombia, 
which  called  for  the  use  of  most  of  the  ships  of  the  North  Atlantic  and 
Pacific  squadrons,  and  demanded  the  mobilization  of  a  naval  brigade  of 
infantry  and  artillery,  made  up  by  depleting  nearly  all  the  navy  yards  of 
the  country  of  their  poUce  force. 

In  this  disturbance  not  only  the  diplomatic  ability,  but  the  military 
intelligence,  of  the  oflScers  were  put  to  the  extreme  test  of  international 
usage.  Admiral  J.  E.  Jouett,  U.  S.  N.,  the  commander-in-chief,  issued  a 
prohibition  to  both  parties — the  government  and  the  insurrectionists,  in 
the  following  words:  •  *' I  do  not  intend  to  allow  any  arms  or  ammuni- 
tion to  be  introduced  into  this  country  during  this  disturbance." 

He  writes  that 

In  carrying  out  this  mandate  I  sent  the  Galena  to  Porto  Bello  [situated 
about  30  miles  to  the  eastward  of  Colon  and  the  only  other  harbor  on  the 
Atlantic  side  within  a  distance  of  fifty  miles  of  the  Canal  Zone]  to  pre- 
vent the  landing  of  a  party  consisting  of  about  150  persons,  which  had 
sailed  from  Barranquilla  with  the  intention  of  landing  here,  and  operating 
along  the  line  of  the  Panama  railroad. 

The  drastic  measure  of  the  American  Government  in  calling  out  the 
reserves  of  the  naval  stations  was  due  to  the  fact  that  the  insurrectionists 
had  burned  Aspinwall  [Colon]  and  insulted  the  American  flag  by  seizing 

*  Naval  Ck>iTe8pondence,  Letter  4,  Admiral  Jouett  to  Sec.  Navy,  Apr.  17,  1885. 
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two  officers  of  the  Galena  while  on  shore,  and  some  other  Americans,  and 
confining  them  in  prison. 

This,  like  many  other  revolutions  in  Colombia,  cost  the  Government 
of  the  United  States  a  great  deal  of  money,  to  say  nothing  of  the  expense 
due  to  the  sickness  and  incidental  injuries  brought  upon  its  people,  for 
which  no  remuneration  has  ever  been  made.  It  is  safe  to  say  that 
Colombia  has  been  saved  an  enormous  amount  of  expense  in  its  adminis- 
tration of  the  country  by  the  interposition  of  American  forces  in  putting 
down  revolutions  which  have  occurred  on  the  Isthmus. 

REVOLUTION  OP  1901 

In  1901  there  occurred  another  disturbance  on  the  Isthmus,  which  was 
notable  as  leading  up  to  the  great  event  of  the  '' taking  of  the  Canal 
Zone"  by  the  Government  of  the  United  States  under  the  presidency  of 
Theodore  Roosevelt,  so  much  criticised  by  some  American  newspapers. 
At  this  time  the  naval  force  was  under  the  command  of  Captain  Thomas 
Perry,  U.  S.  N.,  commanding  the  U.  S.  battleship  Iowa.  For  many 
months  he  handled  the  conflicting  claims  of  the  revolutionists  and  the 
governmental  forces  at  war  with  each  other,  in  one  of  the  most  delicate 
situations  that  ever  arose  upon  the  Isthmus,  with  consummate  skill  and 
diplomatic  ability. 

After  the  reembarking  of  the  American  seamen  who  had  been  landed 
to  protect  the  Isthmian  transit,  Hon.  G.  A.  Guger,  United  States  Consul- 
General  at  Panama,  and  now  the  Chief  Justice  of  the  Canal  Zone,  wrote 
to  the  Captain  as  follows: 

The  world  does  not  know  and  never  will  know,  and  therefore  cannot 
appreciate  the  many  difficulties  you  have  had  to  meet,  and  the  various 
and  vexed  questions,  large  and  small,  with  which  from  time  to  time  you 
have  had  to  deal.  The  bearing  of  the  men  was  superb,  and  their  conduct 
gentlemanly.    Personally,  I  feel  proud  of  them. 

Many  of  the  revolutions  which  have  taken  place  upon  the  Isthmus 
[some  fifty-three  in  fifty-seven  years]  assumed  proportions  so  threatening 
as  to  require  extraordinary  measures  on  the  part  of  the  United  States  to 
protect  the  lives  not  only  of  its  own  citizens  but  those  of  nearly  every 
other  country  in  the  world.  Our  countrymen  looked  with  suspicion, 
bom  of  the  Monroe  Doctrine,  on  the  interference  of  any  other  nation  in 
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these  "family  quarrels/'  and  so  was  forced  to  do  double  duty  of  a  very 
delicate  and  intricate  nature. 

REVOLUTION  OP  1902 

In  1902,  upon  the  breaking  out  of  the  revolution  of  that  year,  a  ques- 
tion of  great  moment  arose  in  relation  to  the  treaty  of  1846,  in  connection 
with  the  movement  of  Colombian  troops  that  attempted  to  cross  the 
Isthmus  to  suppress  an  insurrection  imder  General  Benjamin  Herrera, 
commanding  the  revolutionary  forces.  Commander  T.  C.  McLean, 
commanding  the  U.  S.  S.  Cincinnati,  and  senior  officer  pres^it  at  the 
time,  wrote  to  him  and  to  General  Thomas  Quintero,  commanding  the 

Colombian  troops,  as  follows:  ^® 

U.  S.  S.  Cincinnati 
Colon,  Colombia, 
Sepkmber  B3,  1909. 
Dear  Sir: 

I  have  to  inform  you  that  the  United  States  naval  forces  are  guarding  the  railroad 
trains  and  the  line  of  transit  across  the  Isthmus  of  Panama  from  sea  to  sea,  and  that 
no  person  whatever  will  be  allowed  to  obstruct,  embarrass,  or  interfere  in  any  manner, 
with  the  trains  on  the  route  of  transit.  No  armed  men  except  forces  of  the  United 
States  will  be  allowed  to  come  on  or  use  the  line. 

All  this  is  without  prejudice  or  any  desire  to  interfere  in  domestic  contentions  of 
the  Colombians. 

Please  acknowledge  the  receipt  of  this  communication.  With  assurances  of  hig^ 
esteem  and  consideration, 

I  am  very  respectfully, 
T.  C.  McLean, 
Commander  U,  S.  N.  Commanding, 

Of  course  a  protest  was  made  at  once  by  the  chief  of  the  government 
forces  to  this  prohibition  of  the  passage  of  armed  Colombian  troops  over 
the  Pansuna  railroad.  But  the  order  was  enforced  until  the  conditions  on 
the  Isthmus  were  such  as  to  make  it  clear  that  armed  men  might  traverse 
the  road  without  endangering  its  free  and  unmterrupted  transit.  The 
precautionary  measures  taken  by  Captain  McLean  for  keeping  open  the 
transit  were  strictly  in  accordance  with  the  universal  custom,  as  estab- 
lished by  a  long  and  continuous  line  of  precedents;  but  it  happened  that 
the  Navy  Department  had  sent  a  similar  order  to  the  one  issued  by  him 

"  Naval  Correspondence,  Captains'  letters. 
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to  the  commander  of  the  U.  S.  S.  Ranger  at  Panama  on  September  12, 
1902. 

It  is  a  notable  fact  that  this  is  the  first  time  in  the  history  of  naval 
diplomacy  on  the  Isthmus  of  Panama,  that  the  government  had  sent 
instructions  to  its  officers  specifically  defining  its  policy  regarding  the 
transportation  of  belligerent  troops  over  the  Panama  railroad. 

It  is  also  notable  that  they  were  issued  in  accordance  with  a  tele- 
graphic request  from  Captain  Potter,  dated  September  2,  1902,  reading 
"Request  instructions  regarding  transporting  government  troops  or 
revolutionists  in  the  event  of  landing  force  for  the  protection  of  the 
railroad."  " 

The  American  forces  were  not  landed  until  September  17th,  but  there 
can  be  no  question  that  had  it  been  necessary  to  land  them  before  the 
receipt  of  the  Department's  instructions  of  the  12th,  our  proverbial 
policy  of  not  allowing  Colombian  troops  to  obstruct  the  transit  of  the 
Isthmus  would  have  been  carried  out.  This  instance  exemplifies  the  fact 
that  it  is  impossible  to  direct  from  Washington  the  operations  governing 
a  revolution  at  Panama,  which  may  have  been  bom,  killed,  and  buried 
before  an  exchange  of  even  telegraphic  communications  can  be  put  in 
force. 

Rear  Admiral  Silas  Casey,  U.  S.  N.,  commanding  the  Pacific  squadron, 
arrived  at  Panama  soon  after  this  occurrence,  and  upon  taking  charge 
of  the  combined  naval  force,  on  the  Atlantic  and  Pacific  termini  of  the 
railroad  reissued  the  order  of  Captain  McLean  as  follows:"  "No 
troops  belonging  to  either  belligerent  will  be  allowed  to  use  the  railroad, 
or  interfere  with  the  free  transit  from  sea  to  sea."  After  the  revolu- 
tionists had  left  the  vicinity  of  Panama,  Admiral  Casey  permitted  the 
government  troops  to  cross  the  line. 

While  the  Revolution  of  1902  was  going  on,  the  State  Department  at 
Washington  received  from  the  United  States  Minister  at  Bogota,  a 
communication  stating  that  "The  Minister  for  Foreign  Affairs  desires 
me  to  inform  you  that  his  government  would  appreciate  your  good 
offices  to  bring  about  peace  in  this  country,  especially  on  the  Isthmus, 
where  the  revolution  is  strong."     Whereupon  the  Acting  Secretary 

"  Naval  Correspondence,  Captains'  letters. 
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addressed  a  note  to  the  Navy  Department  containing  the  follow- 
ing: ^' 

I  have  received  from  the  President  a  telegram  approving  my  sugges- 
tion as  to  entrusting  such  a  mission  to  the  commander  of  the  Cincinnati. 
The  precedents  in  which  our  naval  commanders  have  lent  their  good 
o£5ces  to  bring  about  peace  in  Central  America  during  the  past  years, 
will  serve  to  guide  Commander  McLean  ui  the  execution  of  such  in- 
structions as  you  may  deem  proper  to  give  him  in  this  regard. 

This  delicate  mission,  first  entrusted  to  Commander  McLean,  was 
turned  over  to  Admiral  Casey  upon  his  arrival  at  Panama,  and  a  treaty 
of  peace  between  the  contending  forces  was  brought  about  through  his 
instrumentality,  and  was  signed  on  board  his  flagship,  the  Wisconsin, 
October  24,  1902. 

It  will  be  seen  from  what  has  since  transpired  that  the  policy  already 
established  not  to  allow  any  armed  force  to  traverse  the  railroad  route 
across  the  Isthmus  of  Panama,  whether  belonging  to  the  Government  of 
Colombia  or  not,  was  rigidly  adhered  to  and  only  once,  up  to  this  time, 
did  the  Navy  Department  give  instructions  to  its  ofiBcers  as  to  the  policy 
to  be  pursued,  and  only  then  was  it  done  in  answer  to  a  request  for  in- 
structions. This  was  in  the  telegraphic  order  of  September  12,  1902,  to 
the  commanding  oflScer  of  the  U.  S.  S.  Ranger  at  Panama:  ^^ 

United  States  guarantees  perfect  neutrality  of  Isthmus,  and  that' 
transit  from  sea  to  sea  be  not  interrupted  or  embarrassed.  Any  trans- 
portation of  troops  which  might  contravene  these  provisions  of  treaty 
should  not  be  sanctioned  by  you,  nor  should  use  of  road  be  permitted 
which  might  convert  the  line  of  transit  into  theater  of  hostility. 

This  order  conforms  strictly  with  the  traditional  policy  of  the  govern- 
ment, and  this  policy  would  have  been  carried  out  without  direct  in- 
structions from  the  home  government  whenever  the  necessity  for  action 
arose. 

The  policy  of  the  United  States  Government  may  be  summarized 
briefly  as  follows: 

First.  That  it  was  the  duty  of  Colombia  to  keep  open  the  transit 
across  the  Isthmus,  but  in  case  she  did  not  do  so  the  United  States  would. 

Second.  That  no  troops  belonging  to  political  parties,  whether  na- 

"  Naval  Correspondence,  Letter  of  Sec.  State  to  Sec.  Navy,  Sept.  16, 1902. 
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tional  or  not,  could  use  the  railroad  for  war  purposes,  if  such  use  was 
likely  to  interfere  with  the  "free  transit  from  sea  to  sea." 

Third.  That  the  United  States  guaranteed  the  sovereignty  of  Colom- 
bia against  foreign  nations  only,  and  would  not  aid  in  putting  down 
internal  insurrections,  unless  intended  ''to  detach  the  stAte  of  Panama 
from  the  Colombian  Union  and  annex  it  to  a  foreign  Power." 

With  this  brief  historical  account  of  naval  diplomatic  action  on  the 
Isthmus  of  Panama  during  its  occupancy  by  the  Panama  railroad,  we 
come  to  the  final  act  in  the  drama  of  political  turmoil  of  Colombia,  which 
cost  the  republic  its  chief  gem,  and  gave  to  Panama  the  freedom  for 
which  she  had  been  struggling  and  longing  for  the  best  part  of  a  century. 
To  the  American  naval  officers  and  others  who  had  to  bear  the  burden  of 
enforcing  the  stipulations  of  the  treaty  of  1846  between  the  United 
States  of  America  and  the  Republic  of  Colombia,  this  period  has  been 
replete  with  trying  situations,  and  the  change  to  the  present  conditions 
on  the  Isthmus  was  a  welcome  relief  from  onerous  duties,  and,  while 
taking  no  part  in  the  events  which  finally  brought  about  ''Panama 
Libra,"  they  rejoiced  in  her  success. 

PANAMA   INDEPENDENCE 

Panama  is  a  state  with  an  area  of  31,540  square  miles,  and,  at  the  time 
it  finalbf  secured  its  independence  fromOolombia,  had  a  population  of 
340,00Q£Ouls.  It  was  the  third  in  size  among  the  coimtries  in  Central 
America  to  whose  geographical  zone  it  naturally  belongs,  and  is  nearly 
equal  in  aize  to  any  of  them.  It  is  not  much  smaller  in  fact  than  was  the 
area  of  the  thirteen  original  North  American  colonies  at  the  time  they 
became  independent  of  British  control.  The  Isthmian  provinces  which 
compose  the  Republic  of  Panama  have  been  struggling  for  the  better 
part  of  a  century  for  separation  from  Colombia,  whose  guardianship  had 
prevented  their  enjoyment  of  those  means  of  prosperity  with  which  they 
were  so  bountifully  endowed  by  nature  in  the  possession  of  the  great 
highway  for  the  carrying  trade  of  the  world. 

Colombia  had  derived  her  principal  revenue  from  Panama,  which 
came  to  be  known  as  the  "milch  cow"  of  the  republic,  and  over  and  over 
again  special  assessments  had  been  made  upon  her  resoiurceful  treasury 
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to  put  down  the  civil  wars  in  other  parts  of  the  country  brought  about 
by  the  misrule  of  the  central  government  of  Bogota. 

Panama  had  won  her  independence  once  before,  mamtMning  it  for  a 
period  of  two  years,  and  might  have  done  so  many  times,  but  for  the 
necessary'  interference  of  the  United  States  in  order  to  protect  the 
Isthmian  transit. 

Revolution  against  oppression  is  the  inalienable  right  of  any  people; 
otherwise  there  would  have  been  no  republican  form  of  government  on 
the  American  continent  today.  Panama  claimed  this  right  as  hers,  and 
when  she  made  good,  not  only  through  her  own  efforts,  but  by  the 
renunciation  of  allegiance  on  the  part  of  the  Colombian  army  which  had 
been  sent  to  keep  the  Panamanians  in  subjection,  no  one  had  a  right  to 
deny  her  claim  to  the  fruits  of  her  well  won  victory. 

This  war  of  revolution  in  Panama  was  long  foretold,  and  the  ultimate 
independence  of  the  little  republic  was  prophesied  in  many  ways.  The 
world  was  kept  posted  by  the  public  press,  and  when  it  finally  came 
there  was  a  feeling  of  universal  joy  among  all  nations  that  the  Isthmian 
State  had  at  last  secured  its  independence;  and  there  was  prompt  recog- 
nition of  the  republic  of  Panama  by  foreign  coimtries  soon  after  the  revo- 
lution had  become/at7  accompli. 

Naval  men  who  were  familiar  with  political  conditions  in  Colombia 
before  the  establishment  of  the  Panama  republic,  saw  that  the  limited 
power  given  to  the  United  States  by  the  Hay-Herran  treats  in  the 
building  and  management  of  the  Panama  Canal,  was  none  t|^  much 
to  accomplish  this  purpose,  and  that  any  less  power  granted  us  by  the 
treaty  would  only  lead  to  an  ''entangling  alliance."  This  treaty,  which 
was  rejected  by  the  Colombian  legislature,  read  as  follows:  ^* 

Art.  III. — To  enable  the  United  States  to  exercise  the  rights  and 
privileges  granted  by  this  treaty  the  Republic  of  Colombia  grants  to 
that  government,  the  use  and  control  for  the  term  of  one  hundred  years, 
renewable  at  the  sole  and  absolute  option  of  the  United  States,  for  periods 
of  similar  duration,  so  long  as  the  United  States  may  desire,  of  a  zone 
of  territory  along  the  route  of  the  canal  to  be  constructed  five  kilometeri3 
m  width  on  either  side  thereof,  measured  from  its  center  line  including 
therein  the  necessary  auxiliary  canals,  not  exceeding  in  any  case  fifteen 
miles  from  the  main  canal  and  other  works,  etc.,  etc. 

"  Diplomatic  Correspondence,  Department  of  State,  Hay-Herran  Treaty. 
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Art.  rV. — ^The  rights  and  privileges  granted  to  the  United  States  by 
the  terms  of  this  convention  shall  not  aifect  the  sovereignty  of  the  Re- 
public of  Colombia  over  the  territory  within  whose  boundaries  such  rights 
and  privileges  are  to  be  exercised. 

The  United  States  freely  recognizes  this  sovereignty  and  disavows  any 
intention  to  impair  it  in  any  way  whatever  or  to  increase  its  territory 
at  the  expense  of  Colombia  or  of  any  of  the  sister  republics  in  Central  or 
South  America,  but  on  the  contrary,  it  desires  to  strengthen  the  power 
of  the  republics  on  this  continent,  and  to  promote,  develop,  and  maintain 
their  prosperity  and  independence. 

It  will  be  seen  that,  so  far  as  the  sovereignty  of  Colombia  was  con- 
cerned, the  part  of  the  treaty  of  1846  relating  to  the  canal  was,  as 
Mr.  Hay  wrote,  "expressly  incorporated  into  and  perpetuated  in  the 
Hay-Herran  treaty  of  1903,"  the  guarantee  of  Colombian  sovereignty 
being  put  in  stronger  terms  in  fact  than  was  used  in  the  earlier  treaty. 
The  question  of  Colombian  sovereignty  was  always  a  bone  of  contention 
between  the  two  countries,  and  if  it  caused  so  much  trouble,  as  I  have 
endeavored  to  show,  when  North  American  interests  on  the  Isthmus 
were  comparatively  small,  what  could  have  been  expected  when  a 
United  States  canal  became  the  dominant  feature  of  the  Isthmus?  It 
was  a  matter  of  relief,  therefore,  to  those  who  best  understood  the  diflS- 
culties  of  carrying  out  the  stipulation  of  the  treaty,  when  the  Colombian 
parliament  disavowed  the  agreement  made  by  the  representative  of  their 
government,  Mr.  Herran,  even  if  we  were  forced  to  fall  bade  upon  the 
Nicaragua  route  for  a  canal,  as  it  seemed  at  first  would  become  necessary. 

The  long  expected  and  seemingly  only  possible  solution  of  the  problem 
soon  came  in  Panama's  declaration  of  independence.  Officers  of  the 
Navy  interested  in  the  construction  of  the  canal  looked  on  the  coming 
conflict  with  Panama  with  high  hopes  that  this  would  prove  to  be  the 
last  war  with  which  they  would  have  to  deal  while  the  sovereignty  of  the 
canal  zone  rested  in  the  Government  at  Bogota.  But  the  President  of 
the  United  States  was  so  careful  to  guard  against  any  seeming  inter- 
ference in  the  political  affair  of  Colombia  that  the  Navy,  the  "watch- 
dog" of  the  Isthmian  transit,  was  held  m  leash,  far  away  from  the 
impending  strife,  leaving  the  Isthmus  of  Panama  for  the  first  time  in 
years  without  a  guardship  to  protect  American  interests.  It  was  not 
until  5  p.  M.,  November  2,  1903,  that  one  small  cruiser  the  NaahviUe, 
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arrived  at  Colon  to  take  up  the  duty  that  bad  usually  fallen  to  the  lot 
of  a  squadron  of  vessels.  At  the  time  of  the  arrival  of  the  cruiser  every- 
thing was  seemingly  quiet  on  the  Isthmus.  ''There  was  talk  of  pro- 
claiming the  independence  of  Panama/'  writes  Commander  John  Hub- 
bard, of  the  NashtriUe,  in  his  report  to  the  Navy  Department,  ''but  no 
definite  action  has  been  taken,  and  there  has  been  no  disturbance  of 
peace  or  order.  At  daylight  on  the  morning  of  November  3rd,  it  was 
found  that  a  vessel  which  had  come  in  during  the  night,  was  the  Colom- 
bian gunboat  Cartagena,  carrying  between  400  and  500  troops.  I  had 
her  boarded  and  learned  that  these  troops  were  for  the  garrison  at 
Panama.  Inasmuch  as  the  Independent  party  had  not  acted,  and  the 
Government  of  Colombia  was  in  undisputed  control  of  the  province  of 
Panama,  I  did  not  feel,  in  the  absence  of  any  instructions,  that  I  was 
justified  in  preventing  the  landing  of  the  troops,  and  at  830  they  were 
disembarked.  The  Department's  message,  addressed  to  the  care  of  the 
United  States  consul,  I  received  at  10.-30  a.  m.  At  about  5:30  p.  m.  I 
again  went  on  shore  and  learned  that  it  had  just  been  announced  that  a 
provisional  government  had  been  established  at  Panama,  and  that 
General  Amaya  and  Tobal,  the  Governor  of  Panama,  and  four  oflioers 
who  had  gone  to  Panama  in  the  morning,  had  been  seized  and  were  held 
as  prisoners;  that  they  had  organized  a  force  of  1,500  troops,  and  wished 
the  government  troops  in  Colon  sent  over.  This  I  declined  to  peimit, 
and  verbally  prohibited  the  general  superintendent  from  giving  trans- 
portation to  either  party." 

It  will  be  seen  from  Commander  Hubbard's  report  that  until  the  war 
actually  broke  out  between  the  government  forces  and  the  revolutionists, 
no  attempt  whatever  was  made  to  prevent  the  free  action  of  Colombia  in 
carrying  out  her  intention  of  replacing  the  troops  at  Panama  [who  were 
suspected  of  being  partial  to  the  insurrectionists]  by  fresh  men  recruited 
from  the  outlying  States  of  the  republic.  Commander  Hubbard  im- 
plies, however,  that  had  war  existed  when  he  arrived  at  Colon,  he  would 
have  taken  the  usual  course  of  action,  and  prevented  the  landing  of  the 
government  troops  on  the  Isthmus,  without  waiting  to  receive  orders 
from  Washington.  Moreover,  he  stated  in  very  positive  language  to 
the  writer  in  person,  that  "in  accordance  with  the  traditional  policy  of 
the  United  States,"  he  would  not  have  permitted  any  troops  to  land  at 
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Porto  Bello  or  any  other  place  within  fifty  miles  of  the  Panama  railroad 
at  this  time,  had  hostilities  begun. 

Another  notable  feature  of  this  report  is  that  the  revolutionists 
"wished  the  government  troops  in  Colon  to  be  sent  over,"  and  it  is 
evident  they  expected  to  receive  the  same  sjrmpathy  for  their  cause 
from  these  troops,  as  was  given  them  by  the  Colombian  army  already 
stationed  at  Panama,  and  which  had  thrown  in  its  lot  with  the  revolu- 
tionists. That  they  had  reason  for  their  belief  is  evident  from  the  follow- 
ing remarkable  letter  written  to  the  Colombian  Minister  of  War  by  one 
of  Colombia's  best  known  generals,  who  was  the  president  of  the  Council 
of  the  capital  of  the  Department  of  Cauca,  the  adjoming  State  to 
Panama.  This  letter  was  dated  Cali,  Nov.  20,  1903,  about  two  weeks 
after  the  revolution  at  Panama  took  place,  ^®  and  was  addressed  to  the 
Minister  of  War  at  Bogota.    It  reads  as  follows: 

Your  excellency  asks  me,  in  a  telegram  of  the  16th,  whether  it  is  true 
that  I  am  propagating  in  Cauca  the  idea  of  separation,  and  I  am  called 
upon  to  state  frankly  my  views  in  this  respect,  and,  with  the  character- 
istic frankness  which  your  excellency  acknowledges  in  me,  I  make  this 
statement:  It  is  true  that  I  have  written  something  like  a  dozen  letters 
drafted  on  the  same  model  as  the  one  which  was  sent  from  Buenaventura 
to  General  Velasco,  and  sent  by  him  to  your  excellency.    *    *    * 

Since  your  excellency  desired  to  know  my  views  I  have  expressed  them 
openly  and  frankly;  in  the  same  way  it  is  my  duty  to  inform  your  ex- 
cellency that  the  indignation  is  general  in  Cauca  in  consequence  of  the 
blunders  in  Bogota,  and  that  in  spite  of  information  which  the  govern- 
ment may  have  received  to  the  contrary,  the  idea  of  separation  is  almost 
unanimous;  to  crush  that  opinion,  not  a  single  battalion  could  be  or- 
ganized, because  the  outcome  would  be  futile,  etc. 

And  so  it  appears  that  sympathy  for  the  desire  of  the  State  of  Panama 
to  gain  her  independence  was  general  throughout  the  State  of  Cauca, 
covering  an  area  of  more  than  half  that  of  the  entire  United  States  of 
Colombia,  and  as  all  other  departments  bordering  on  the  Caribbean 
Sea  were  generally  at  war  with  the  Bogota  Government,  it  is  hardly 
likely  that  any  support  could  have  been  obtained  from  them  to  aid  in 
suppressing  the  revolution. 

When  the  newspapers  in  the  United  States  announced  that  the  long 
expected  revolution  had  actually  broken  out  in  Panama,  the  American 

^  Diplomatic  Correspondence,  Department  of  State,  1903. 
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fleet  was  hurried  to  the  Isthmus  to  protect  the  transit  from  ''disturbance 
or  embarrassment"  by  either  party  to  the  conflict,  and  orders  were  sent 
from  Washmgton  m  anticipation  of  the  arrival  of  the  ships  at  Panama 
and  Colon,  which  conformed  with  the  well  established  policy  of  the 
Government  of  the  United  States.  A  telegram  from  the  Navy  Depart- 
ment reads  as  follows: " 

Navy  Department,  WASHtNoroN  D.  C. 

Naoember  5,  1905. 

NashviUe,  Colon: 

In  the  interest  of  peace  make  every  effort  to  prevent  government  troops  at  Colon 
from  proceeding  to  Panama.  The  transit  of  the  Isthmus  must  be  kept  open  and  order 
maintained.    Acknowledge. 

Darling,  Acting  (Secretary). 

And  on  November  5th  another  telegram  read: 

Nashville,  Colon: 

Prevent  any  armed  force  of  either  side  from  landing  at  Cokm,  Porto  BdUo,  or 
vicinity. 

Moody  (Secretary  of  the  Navy). 

As  has  been  seen  from  Conamander  Hubbard's  report,  the  earlier  of 
these  telegrams  was  not  received  mitil  10:30  a.  m.  of  the  day  following 
the  arrival  of  the  Nashville,  after  500  (Colombian  troops  had  landed  at 
Colon.  Every  naval  oflScer  who  had  ever  performed  duty  on  the  Isth- 
mus knew  that  the  '^ traditional  policy''  of  the  United  States  was  to 
prevent  such  action,  on  the  part  of  any  troops  whatever,  if  it  was  likely 
to  interfere  with  the  free  and  uninterrupted  transit  over  the  railroad, 
but  as  yet  no  war  existed  which  would  warrant  interference  and  no 
attempt  was  made  to  prevent  the  landing.  This  policy  would  have  been 
carried  out  at  once  had  there  been  occasion,  without  orders  from  Wash- 
ington. 

TAKING  THE   PANAMA  CANAL 

The  facts  regarding  the  celebrated  "fifty  mile"  order  issued  by  Pres- 
ident Roosevelt,  are  as  follows:  The  order  m  question  read: 

Washington,  D.  C,  November  4,  190g. 
Prevent  the  landing  of  any  armed  force,  either  government  or  insurgent,  with 
hostile  intent,  at  any  point  within  fifty  miles  of  Panama. 

^^  Naval  Correspondence,  Captains'  letters. 
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This  telegram  was  sent  to  Rear  Admiral  Henry  Glass,  commanding 
the  United  States  naval  forces  on  the  Pacific  station,  then  on  board  the 
Marblehead  at  Acapulco,  Mexico,  some  thousand  miles  distant  from 
Panama,  with  orders  to  proceed  to  the  Isthmus  and  take  charge  of  the 
situation.  Admiral  Glass  did  not,  however,  reach  Panama  with  the 
gunboats  Marblehead  and  Concord^  imtil  November  10th,  several  days 
after  the  revolution  was  over  and  a  provisional  government  of  the 
Republic  of  Panama  had  been  inaugurated.  The  U.  S.  S.  Boston  of  the 
Pacific  fleet  received  the  news  of  the  insurrection  on  the  Isthmus  at 
San  Juan  del  Sud,  Nicaragua,  on  November  4th  and,  proceeding  at 
once,  reached  Panama  on  the  afternoon  of  the  7th.  This  was  the  first 
war  vessel  of  the  United  States  to  arrive  at  Panama  on  the  Pacific  side 
of  the  Isthmus,  and  consequently  Captain  Hubbard  of  the  NaakdUe,  at 
Colon,  was  the  only  United  States  officer  present  to  handle  the  trying 
situation  brought  about  by  the  revolution. 

Let  us  see  what  he  did.  A  force  of  over  500  Colombian  troops  had 
landed  at  Colon  and  taken  possession  of  the  town,  before  he  knew  there 
was  any  reason  why  he  should  take  action.  The  troopship  had  reached 
the  port  within  a  few  hours  of  the  arrival  of  the  NashmUe  in  the  harbor, 
and  he  had  caused  an  officer  to  board  her  at  six  o'clock  on  the  following 
morning  (November  3rd),  learned  the  object  of  the  expedition  and  took 
no  exception  to  the  landing  of  the  troops,  which  they  did  at  8:30  a.  m. 
At  10:30  A.  M.  the  Department's  telegram  not  to  allow  the  troops  to  land 
was  received;  but  by  that  time  the  Colombians  held  possession  of  the 
place  and  the  principal  Colombian  officers  had  gone  to  Panama  by  rail. 
Not  imtil  5:30  p.  m.  was  it  known  definitely  that  war  prevailed,  so  that 
practically  the  Colombian  force  had  nearly  a  full  day  to  entrain,  author- 
ity for  which  had  been  given,  and  to  reach  their  destination  at  Panama. 
Captain  Hubbard  was  now  in  an  extremely  difficult  situation.  With 
only  about  sixty  men  of  his  small  crew,  which  could  be  landed  to  meet 
a  force  of  500  disciplined  soldiers  who  held  possession  of  the  place,  he 
was  forced  to  resort  to  diplomacy;  and  his  ability  to  do  this  was  put 
to  a  severe  test.  After  much  discussion  of  the  treaty  rights  of  both 
parties,  he  practically  received  a  promise  from  the  Colombian  senior 
officer  to  reembark  the  troops  and  to  leave  the  port.  At  9:30  A.  M.  of  the 
following  day  the  transport  went  alongside  the  wharf  again  from  her 
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anchorage  in  the  bay,  apparently  to  receive  the  Colombian  battalion. 
Soon  after  noon,  however,  the  commander  of  the  NashviUe  was  signalled 
to  come  on  shore,  where  be  found  the  transport,  without  the  troops, 
just  about  to  leave  the  harbor,  which  she  did  at  1 30  p.  m.  The  Colom- 
bians were  now  threatening  to  attack  the  railroad  in  spite  of  his  protesta- 
tions and  prompt  and  drastic  action  was  necessary.  He  immediately 
landed  his  small  force,  took  possession  of  the  railroad  station,  and  got 
his  vessel  under  way  to  cover  the  approaches,  and  by  sheer  force  of  nerve 
subdued  his  opponents,  so  that  at  7:10  p.  m.  the  NasluriUe*8  crew  re- 
embarked,  with  peace  practically  assured. 

All  this  time  the  railroad  was  open  to  Panama,  for  the  station  occupied 
and  barricaded  by  the  seamen,  with  nearly  all  the  foreign  inhabitants 
of  the  place  assembled  in  it,  was  at  the  sea  end  of  the  line,  and  there  was 
no  means  of  guarding  the  rest  of  the  road  with  the  small  force  available. 
It  is  certain  that  the  Colombians,  if  at  all  resourceful,  might  have  seized 
enough  cars  to  transport  the  force  to  Panama,  had  they  wished  to  go 
there.  Three  of  their  officers  were  prisoners  (in  Panama)  and  the  in- 
surgents had  asked  that  the  Colombian  troops  should  be  allowed  to 
come  there  also;  but  it  was  evident  that  if  this  was  permitted  the  soldiers 
would  join  the  revolutionists,  as  that  portion  of  the  army  located  there 
had  already  done. 

At  7:05  p.  M.  November  5th,  the  U.  S.  S.  Dixie  arrived  at  Colon  with 
a  battalion  of  marines  on  board,  but  the  Colombian  force  had  made 
arrangements  to  leave  the  port  on  board  H.  B.  S.  S.  Orinoco  before  her 
arrival  and  the  vessel  steamed  out  of  the  harbor  at  7:35  p.  m.  with 
the  troops  on  board,  and  the  revolt  of  the  Panamans  was  a  faii 
accompli. 

For  once  the  United  States  did  not  make  use  of  ''sweet  words  and  a 
big  stick ''  to  carry  out  her  well  established  policy  regarding  Isthmian 
transit,  but  words  of  diplomacy,  uttered  by  a  "quarter  deck  diplo- 
mat'' carrying  a  very  small  stick  indeed,  accomplished  the  piur- 
pose. 

The  much  mooted  question  of  the  responsibility  of  the  United  States 
in  guarding  the  sovereignty  of  Colombia  under  the  treaty  of  1846,  was 
never  better  expressed  than  in  a  letter  from  the  Minister  of  Foreign 
Affairs  of  Colombia  to  the  United  States  Minister  at  Bogota.    This 
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letter  was  written  by  reason  of  the  action  of  Admiral  George  F.  Pearson, 
in  1865,  and  it  has  a  fitting  place  here.    It  is  as  follows:  ^^ 

Bogota,  September  I4,  t866. 

As  to  the  interposition  due  from  the  Government  of  the  United  States  by  the  treaty 
existing  between  the  two  nations  in  the  event  that  an  insurrection  by  armed  force 
should  take  place  upon  the  Isthmus  for  the  purpose  of  segregating  it  from  the  Union, 
the  Government  of  Colombia  understands  that,  if  such  a  movement  should  be  effected 
with  the  view  of  making  that  section  of  the  Republic  independent  and  attaching  it  to 
any  other  foreign  nation  or  power, — that  is  to  say,  in  order  to  transfer  by  any  means 
whatever  the  sovereignty  which  Colombia  justly  possesses  over  that  territory  to  any 
foreign  nation  or  power  whatever, — the  case  will  then  have  arisen  when  the  United 
States  of  America,  in  fulfilment  of  their  obligation  contracted  by  the  thirty-fifth 
article  of  the  treaty  existing  between  the  two  Republics,  should  come  to  the  assist- 
ance of  Colombia,  to  maintain  its  sovereignty  over  the  Isthmus,  but  not  when  the 
disturbances  are  confined  to  Colombian  citizens. 

Josf:  M.  RojAS  GABRn>o. 

As  to  the  right  and  duty  of  the  United  States  to  prevent  the  trans- 
portation of  Colombian  troops  across  the  Isthmus  of  Panama,  to  put 
down  a  rebellion  by  Colombian  citizens,  under  Article  35  of  the  treaty  of 
1846  between  New  Granada,  now  the  United  States  of  Colombia,  and 
the  United  States  of  America,  by  which  the  United  States  guarantees  to 
the  former  "the  perfect  neutrality  of  the  Isthmus  with  the  view  that  the 
free  transit  from  one  sea  to  the  other  may  not  be  interrupted  or  embar- 
rassed "  it  may  be  summed  up  in  the  words  of  Admiral  Pearson  in  his 
letter  of  September  26, 1865,  as  follows:  ^* 

I  look  upon  the  view  in  the  thirty-fifth  article  of  the  treaty  as  the  key 
to  the  whole  article,  "  with  the  view  that  the  free  transit  from  one  sea  to 
the  other  may  not  be  interrupted."  These  comprehensive  words  are 
explicit  and  in  my  opinion  convey  to  every  officer  of  the  United  States 
Government  at  Panama  precisely  the  course  to  be  pursued  by  him. 

This  understanding  of  the  obligation  of  the  United  States  was  con- 
firmed by  Secretary  Seward,  in  a  letter  to  Allen  A.  Burton,  United  States 
Minister  to  Colombia,  dated  October  9, 1866  in  these  words:  ^ 

"  Diplomatic  Correspondence,  Department  of  State,  Letter  No.  277,  Oct.  3,  1866, 
Exhibit  F. 
"See  ante. 
^  Diplomatic  Correspondence,  Department  of  State,  1866. 
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The  United  States  have  always  abstained  from  any  questions  of  mter- 
nal  revolution  m  the  State  of  Panama,  or  any  other  of  the  States  of  the 
United  States  of  Colombia,  and  will  continue  to  observe  a  perfect  neu- 
trality in  such  domestic  controversies.  In  the  case,  however,  that  the 
transit  trade  across  the  Isthmus  should  suffer  from  an  invasion  from 
either  domestic  or  foreign  disturbances  of  the  peace  in  the  State  of  Pan- 
ama, the  United  States  will  hold  themselves  ready  to  protect  the  same. 

Thb  rule  of  action  for  the  United  States  was  never  questioned  by  any 
constituted  authority  whatever,  until  after  Panama  secured  her  inde- 
pendence, and  had  not  Commander  Hubbard  followed  it,  with  or  without 
mstructions,  he  would  have  been  derelict  m  his  duty  and  liable  to  court 
martial. 

To  meet  some  of  the  fallacious  arguments  that  have  been  made  to 
demonstrate  that  the  Government  of  the  United  States  took  an  unfair,  if 
not  illegal,  attitude  against  Colombia  during  the  insurrection  which 
brought  about  the  independence  of  Panama,  it  may  be  said,  m  the 
significant  words  of  Mr.  Seward,  in  his  letter  of  November  9, 1865,  here- 
tofore quoted  in  this  article,  that  *'  It  could  not  have  been  contemplated 
that  we  were  to  become  a  party  to  any  civil  war  in  that  country  by  de- 
fending the  Isthmus  against  another  party,"  for  Judge  Guger,  the  Con- 
sul General  of  the  United  States  at  Panama  when  the  insurrection  took 
place,  and  the  only  official  outside  of  his  staff  empowered  to  act  for  his 
government  up  to  the  time  of  the  arrival  of  the  NaskviUe  at  Colon,  told 
me  when  I  was  on  a  visit  to  Panama  in  March  1912,  that  his  office  was 
entirely  unconscious  of  any  real  trouble  taking  place  at  the  time  it 
occurred.  There  were,  to  be  sure,  rumors  flying  aroimd  of  a  possibiUty 
of  a  revolution  taking  place,  but  as  this  simply  represented  the  normal 
condition  of  affairs  in  Colombia,  where  for  over  fifty  years  before  an 
average  of  nearly  one  political  disturbance  had  taken  place  annually, 
no  particular  attention  was  paid  to  the  reports  then  rife.  The  Consul 
General  himself  had  left  the  Isthmus  a  short  time  before  the  insurrection 
broke  out  and  was  in  the  United  States  on  his  annual  leave  of  absence. 
He  naturally  would  not  have  been  away  from  his  post  at  such  a  time  had 
he  expected  anything  of  serious  moment  to  occur  during  his  absence. 

It  seems  from  the  Consul  General's  statement  that  his  deputy,  his 
own  son,  who  was  left  in  charge  of  the  office,  at  about  noon  of  the  event- 
ful day,  November  2,  1903,  received  a  telegram  from  the  Secretary  of 
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State,  asking  if  accounts  of  an  uprising  at  Panama  published  in  the  New 
York  papers  on  the  morning  of  that  date  were  correct.  As  no  information 
relating  to  the  affair  had  come  to  his  knowledge,  he  proceeded  to  make 
an  investigation,  and  meeting  in  the  streets  of  Panama  a  friend  whom  he 
thought  might  know  about  it,  he  inquired  and  was  told,  in  apparent 
confidence,  that  a  proclamaticm  declaring  the  independence  of  the 
Republic  of  Panama  would  take  place  at  six  o'clock  that  evening,  which 
was  done  on  schedule  time.  The  Deputy  Consul  General  sent  a  cable 
report  of  what  he  had  learned  to  the  State  Department  at  about  4  p.  m., 
but  it  was  not  received  in  Washington  until  9  p.  m.  of  the  same  day. 
This  was  the  first  real  authoritative  knowledge  the  government  had  of  the 
revolution  at  Panama,  and  steps  were  at  once  taken  to  carry  out  the 
traditional  policy  in  such  matters. 

It  is  undoubtedly  true  that  private  parties  in  New  York  and  elsewhere 
did  assist  the  revolting  subjects  of  Colombia  in  their  efforts  to  secure 
their  independence  from  a  government  which  had  bled  the  people  of 
Panama  for  years,  and  from  which  they  had  repeatedly  attempted  to 
secure  the  freedom  authorized  by  the  constitution  of  the  country.  Until 
open  war  broke  out  between  the  contending  parties,  and  a  proclamation 
was  issued  by  the  President  of  the  United  States  calling  for  the  neutrality 
of  the  nation  in  the  strife,  our  people  had  as  much  right  to  extend  their 
Gfympathy  and  send  munitions  of  war  to  the  revolting  State  of  Panama, 
as  the  people  of  France  had  to  do  the  same  during  the  war  for  American 
independence.  It  could  as  well  be  said  that  Lafayette  was  debarred 
from  enlisting  in  the  just  cause  of  our  forefathers,  as  to  say  that  M. 
Bunau-Varilla  and  his  confreres,  for  instance,  might  not  take  up  the 
equally  just  claim  of  the  Panamanians  to  be  free  from  a  control  that  was 
sapping  the  very  vitality  of  the  state.  International  law  and  usage 
lends  its  support  to  this  view,  and  the  history  of  the  country  is  so  replete 
with  precedents  for  such  acts  as  may  have  been  conmiitted  that  no 
argument  is  needed  to  establish  the  legality  of  this  right  of  a  free  people. 

It  is  not  necessary  to  recite  all  the  events  which  followed  the  insurrec- 
tion at  Panama  to  meet  the  purpose  of  this  paper.  Its  object  will  have 
been  fulfilled  if  it  has  been  shown  that  every  act  of  the  United  States 
Government,  relating  to  the  "taking  of  Panama,''  was  done  in  strict 
accordance  with  its  "traditional  policy,"  agreed  to  by  Colombia,  as  well 
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as  in  accord  with  the  law  of  nations;  and  that  the  Panama  Canal  would 
never  have  been  constructed  but  for  the  prompt,  energetic  and  legal 
action  of  President  Roosevelt,  in  securing  a  workable  contract  with 
the  Republic  of  Panama,  making  possible  the  practical  solution  of  that 
stupendous  dream  of  the  ages — the  cutting  through  by  this  narrow 
thread  of  water,  of  the  two  great  continents  of  the  western  world. 

Ck)LBY  M.  Chester. 


OBSERVATIONS  ON  THE  NEW  GERMAN  LAW  OF 

NATIONALITY 

Among  the  most  noteworthy  phenomena  of  modem  times  are  the 
extensive  exploitation  of  new  and  thinly  settled  countries  by  citizens  of 
coimtries  older  and  more  thoroughly  developed,  and  the  vast  increase  in 
international  trade.  These  movements  are,  of  course,  due  largely  to 
the  improved  facilities  for  travel  and  conm[iunication,  which  have 
brought  nations  together  and  made  their  interests  coincide  in  a  way  and 
to  an  extent  imknown  to  former  generations.  One  of  the  resulting 
problems  is  the  question  as  to  the  attitude  which  a  given  country  is  to 
take  towards  its  citizens  who  have  settled  permanently  m  foreign  lands, 
without  any  definite  intention  of  obtahiing  naturalization  as  citizens 
thereof,  and  particularly  whether  it  is  to  undertake  to  extend  its  pro- 
tection to  them,  and,  if  so,  to  what  extent. 

In  considering  this  question,  it  is  obviously  important  to  bear  in  mind 
the  fact  that  persons  residing  in  foreign  lands  to  a  great  extent  stimulate 
trade  with  their  own  country,  not  only  by  acting  as  conm[iercial  agents, 
but  also  by  purchasing  its  products  for  their  own  use,  and  thereby,  con- 
sciously or  unconsciously,  advertising  them.  Sometimes,  perhaps,  a 
country  may  be  influenced  by  the  political  expediency  of  having  large 
numbers  of  its  citizens  established  in  certain  foreign  countries.  Viewing 
these  phases  of  the  matter,  it  may  appear  advantageous  to  any  country 
to  retain  the  allegiance  of  its  citizens  residing  abroad  as  long  as  possible, 
and  to  cover  them  with  its  protection  as  far  as  possible.  On  the  other 
hand,  governments  are  confronted  with  the  practical  difficulty  of  ex- 
tending a  protection  which  is  real,  and  not  merely  nominal,  to  citizens 
who  have  established  themselves  in  foreign  lands  in  large  numbers, 
especially  when  conditions  therein  are  unsettled.  Moreover,  assuming 
that  protection  by  a  country  should  be  reciprocated  by  the  performance 
of  the  ordinary  duties  of  citizenship  to  that  country,  the  right  of  persons 

permanently  residing  abroad  to  claim  its  protection  becomes  shadowy,  to 
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say  the  least,  unless,  indeed,  they  are  acting  as  actual  representatives  of 
commercial  or  other  concerns  in  their  country  of  origin.  As  a  general 
principle  it  may  be  said  that  all  persons  should  perform  civic  and  polit- 
ical duties  to  some  country,  and  when  persons  migrate  in  large  numbers 
to  a  foreign  land,  to  reside  there  indefinitely  and  avail  themselves  of  its 
resources  as  far  as  possible,  but  fail  to  acquire  its  nationality  or  take  a 
reasonable  and  responsible  part  in  carrying  on  its  government,  an 
anomalous  condition  ensues,  giving  rise  to  difiScult  questions,  for  which 
municipal  laws  and  international  agreements  have  not  as  yet  furnished 
a  satisfactory  solution. 

As  bearing  upon  the  serious  problems  just  mentioned,  the  new  German 
law  of  nationality,^  which  went  into  effect  January  1,  1914,  is  of  much 
interest,  especially  as  it  contains  some  striking  innovations. 

The  most  important  features  of  this  law  are  the  abandonment  of  the 
provision  of  the  old  law  of  nationality  that  residence  abroad  of  ten  years 
results  in  the  loss  of  German  nationality,^  and  the  introduction  of  a 
quite  novel  provision,  according  to  which  Germans  residing  in  foreign 
countries  may  retain  their  German  nationality,  under  certain  conditions, 
after  obtaining  naturalization  as  citizens  of  such  countries.  This  seems 
to  carry  the  principle  of  dual  nationality  further  than  it  has  ever  been 
carried  before. 

The  abrogation  of  Section  21  of  the  old  law  is  supplemented  by  the 
provision  of  Section  13  of  the  new,  under  which  persons  who  have  al- 
ready lost  the  German  nationality  by  residence  abroad  of  ten  years  may, 
without  returning  to  Germany,  resume  their  original  nationality. 

The  principle  underlying  these  changes  is  thus  expressed  by  Delius: 

Section  13  aims  to  facilitate  as  far  as  possible  the  reinstatement  of 
lost  members  of  our  population  as  citizens  again.  The  Federal  State 
may  (not  must),  accordingly,  renaturalize  its  former  citizens,  their 
descendants,  etc.,  who  have  not  resumed  their  residence  in  Germany. 
In  contrast  to  the  citizens  of  other  countries  Germans  are  not  in  the  habit, 
after  they  have  established  themselves  abroad,  of  returning  permanently 
to  their  homes.  Reference  is  made  especially  to  representatives  of 
commerce,  to  members  of  the  German  communities  m  Palestine,  to 
missionaries,  and  in  general  to  persons  who  by  being  especially  active  in 

^  Printed  in  the  Suppleuent  to  this  Joubnal,  page  217. 
>  Law  of  June  1, 1870,  $  21. 
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the  fostering  of  German-dom  abroad,  for  example  in  German  societies, 
and  particularly  by  maintaining  German  schools  and  churches,  do  a 
worthy  service. 

The  possibility  of  reinstatement  as  citizens  extends  not  only  to  per- 
sons who  have  no  citizenship  but  also  to  such  former  Germans  and  their 
descendants  as  have  acquired  a  foreign  citizenship.* 

The  writer  of  this  commentary  evidently  had  in  view  also  Section  14 
of  the  new  law,  which  reads  as  follows: 

Appointment  either  made  or  confirmed  by  the  government  or  by  the 
central  or  higher  administrative  authorities  of  a  State  to  a  position  in  the 
direct  or  indirect  service  of  the  State,  in  the  service  of  a  municipality  or 
municipal  association,  in  the  public  school  service  or  in  the  service  of  a 
religious  society  recognized  by  one  of  the  Federal  States,  counts  in  the 
case  of  a  Gennan  as  assumption  and  in  the  case  of  a  foreigner  as  natural- 
ization, except  in  so  far  as  a  reservation  is  made  in  the  instrument  of 
appointment  or  confirmation. 

These  provisions  do  not  apply  in  the  case  of  appointment  as  officer  or 
official  in  the  military  reserve. 

It  is  not  stated  in  the  foregoing  provision  that  foreigners  naturalized 
thereunder  are  obliged  to  divest  themselves  of  their  original  nationality, 
nor  indeed  is  this  anywhere  in  the  law  expressly  made  a  condition  to 
acquisition  of  German  nationality.  On  the  other  hand,  it  is  provided 
in  Section  28  of  the  law  that  ''a  German  who  enters  the  service  of  a 
foreign  country  without  the  permission  of  his  government  may  be 
declared  to  have  lost  his  citizenship  by  decision  of  the  central  authorities 
of  his  home  State,  if  he  does  not  comply  with  an  order  to  retire  there- 
from." 

It  is  noteworthy  that  in  several  of  its  provisions  the  German  law  has 
departed  from  the  principle  that  residence  in  the  country  is  a  prereq- 
uisite to  naturalization.  The  performance  of  services  to  the  state  rather 
than  domicil  within  its  territory  appears  to  be  made  the  basis  of  German 
nationality.  This  idea  is  carried  out  in  Sections  26  and  32,  under  which 
German  nationality  is  lost  by  Germans  residing  abroad  who  have  ac- 
tually deserted  from  the  army  or  failed  to  obtain  a  decision  as  to  their 
military  liability  at  the  proper  time,  and  by  Section  27,  under  which 
Germans  residing  abroad  may  be  declared  expatriated  m  case  they  fail, 

*  Reichs  und  Staatsangehorigkeitsgesetz,  Leipzig,  1913. 
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in  time  of  war  or  danger  of  war,  to  comply  with  an  order  of  the  Emperor 
to  return. 

The  most  remarkable  provision  of  this  law  is  found  m  Section  25, 
which,  after  stating  as  a  general  rule  that  Grerman  nationality  is  lost  by 
naturalization  abroad  (a  concession  long  ago  made  in  the  Bancroft 
treaties  in  cases  of  Germans  naturalized  in  this  country),  makes  the 
following  exceptional  provision: 

Citizenship  is  not  lost  by  one  who  before  acquiring  foreign  citizenship 
has  secured  on  application  the  written  consent  of  the  competent  au- 
thorities of  his  home  State  to  retain  his  citizenship.  Before  this  consent 
is  given  the  German  consul  is  to  be  heard. 

The  Imperial  Chancellor  may  order,  with  the  consent  of  the  Federal 
Council,  that  persons  who  desire  to  acquire  citizenship  in  a  specified 
foreign  country,  may  not  be  granted  the  consent  provided  for  in  par- 
agraph 2. 

According  to  this  provision,  a  German  residing  in  a  foreign  land  may 
acquire  naturalization  therein  without  giving  up  his  German  nationality 
unless  the  laws  of  that  country  require  the  renunciation  of  the  prior 
allegiance.  This  provision  is  apparently  intended  for  the  benefit  of 
Germans  residing  in  foreign  lands  which  extend  the  franchise,  the  right 
to  hold  real  property,  etc.,  only  to  their  citizens. 

''Dual  nationality"  in  cases  of  minors,  who  may  be  citizens  of  one 
country  under  the  jita  soli  and  citizens  of  another  under  the  jus  aanr 
QuiniSj  is  generally  recognized,  but  the  new  German  law  makes  it  pos- 
sible for  persons  who  have  attained  majority  to  assume  of  their  own 
volition  a  dual  nationality.  Perhaps  from  the  standpoint  of  the  two 
countries  concerned,  the  term  ''alternate  nationality"  might  be  appli- 
cable, at  least  so  far  as  the  actual  right  to  protection  on  the  one  hand  and 
duties  of  allegiance  on  the  other  are  concerned.  It  will  be  interesting 
to  learn  how  this  system,  under  which  a  man  may,  at  least  nominally, 
serve  two  political  masters,  works  out.  It  is  to  be  inferred  that  a  German 
who  acquires  a  foreign  citizenship  and  still  retains  his  German  nation- 
ality will  be  obliged  to  submit  himself  unreservedly  to  the  jurisdiction 
of  that  one  of  the  two  countries  concerned  in  which  he  happens  to  be 
residing.  While  he  is  residing  in  one  of  them,  he  presumably  cannot  call 
upon  the  other  for  any  protection  whatsoever.  On  the  other  hand,  it 
does  not  seem  reasonable  to  suppose  that  he  could  be  recalled  for  military 
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service  from  either  of  the  countries  concerned  by  the  other.  In  case  of 
war  between  the  two  countries,  his  position  would  seem  to  become 
anomalous.  One  obvious  question  is  whether  he  could  be  held  guilty 
of  treason  in  case  he  should  take  up  arms  against  either  country  in  the 
army  of  the  other. 

While  this  provision  of  law  may  possibly  help  in  some  respects  to  solve 
the  problem  mentioned  at  the  beginning  of  the  article,  it  will  doubtless 
be  the  cause  of  some  quite  difficult  questions.  It  may  be  added  that  this 
provision  can  have  no  appUcation  to  Germans  who  are  naturalized  as 
citizens  of  the  United  States,  since  it  is  a  specific  requirement  of  our 
naturalization  law  that  an  alien  who  applies  for  naturalization  must 
expressly  renounce  allegiance  to  all  other  sovereignties,  and  particularly 
by  name  to  the  sovereignty  to  which  he  at  the  time  owes  allegiance.  On 
the  other  hand,  it  is  provided  in  the  second  section  of  our  Expatriation 
Act  of  March  2, 1907,  that  an  American  expatriates  himself  by  obtaining 
naturalization  in  a  foreign  country  or  taking  an  oath  of  allegiance  thereto. 
In  this,  as  well  as  in  other  respects,  our  law  of  citizenship  differs  mate- 
rially from  the  new  German  law. 

Under  Sections  18  to  24  of  the  law  in  question,  Germans  may  obtain 
certificates  of  expatriation  upon  application,  except,  generally  speaking, 
those  who  are  liable  for  the  performance  of  military  service.  In  view  of 
the  provision  of  Section  25,  that  German  nationality  is  lost  by  naturaliza- 
tion abroad,  imless  specially  reserved,  these  provisions  for  obtaining 
certificates  of  expatriation  appear  at  first  sight  superfluous,  since  it  is 
hardly  conceivable  that  any  German  will  desire  to  divest  himself  of  his 
German  nationality  unless  he  expects  to  acquire  a  new  nationality. 
Doubtless  these  provisions  were  intended  to  apply  to  cases  of  transfer 
of  citizenship  from  one  Federal  State  to  another,  and  to  enable  a  person 
leaving  Germany  to  obtain  a  clean  bill  of  health,  so  to  speak,  as  to  his 
military  liability. 

The  only  provision  of  our  own  laws,  under  which  native  Americans 
may  lose  their  American  citizenship,  is  the  first  paragraph  of  Section  2  of 
the  Act  of  March  2,  1907,  which  reads  as  follows: 

That  any  American  citizen  shall  be  deemed  to  have  expatriated  him- 
self when  he  has  been  naturalized  in  any  foreign  state  in  conformity  with 
its  laws,  or  when  he  has  taken  an  oath  of  allegiance  to  any  foreign  state. 
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The  Department  of  State  has  ruled  ui  many  cases,  however,  that 
native  Americans  residing  abroad  permanently,  under  conditions  which 
make  it  apparent  that  they  have  abandoned  their  country,  are  not 
entitled  to  the  protection  of  the  United  States  Government.  In  former 
years  the  Department  held  that  a  definite  intention  to  return  to  this 
country  to  reside  on  the  part  of  Americans  residing  abroad  was  in  all 
cases  a  condition  precedent  to  protection  by  this  Government,  but  this 
hard  and  fast  rule  was  modified  by  a  circular  instruction  to  diplomatic 
and  consular  officers  of  July  26, 1910,  in  which  it  was  stated  in  e£fect  that, 
while  a  lack  of  intention  to  return  to  this  country  raises  a  presumption 
of  expatriation,  such  presumption  may  be  overcome.  In  making  this 
change  the  Department  doubtless  had  in  mind  the  same  conditions  of 
modem  intercourse  between  nations  which  lie  at  the  root  of  the  changes 
in  the  German  law  noted  above. 

While  protracted  residence  abroad  does  not,  under  any  statute  of  the 
United  States,  work  expatriation  in  the  case  of  a  native  American  citizen, 
it  may  in  the  case  of  a  naturalized  citizen,  for  the  second  paragraph  of 
Section  2  of  the  Act  of  March  2, 1907  provides  as  follows: 

When  any  naturalized  citizen  shall  have  resided  for  two  years  in  the 
foreign  state  from  which  he  came,  or  for  five  years  in  any  other  foreign 
state  it  shall  be  presumed  that  he  has  ceased  to  be  an  American  citLeen, 
and  the  place  of  his  general  abode  shall  be  deemed  his  place  of  residence 
during  said  years:  Provided j  however,  That  such  presumption  may  be 
overcome  on  the  presentation  of  satisfactory  evidence  to  a  diplomatic 
or  consular  officer  of  the  United  States,  under  such  rules  and  regulations 
as  the  Department  of  State  may  prescribe:  And  provided  (dsOf  That  no 
American  citizen  shall  be  allowed  to  expatriate  himself  when  this  coun- 
try is  at  war. 

Under  the  rules  prescribed  by  the  Department  of  State  in  pursuance 
of  this  law,  the  presumption  of  expatriation  arising  under  it  may  be 
overcome  by  showing  that  the  person  concerned  is  residing  abroad 
principally  as  a  representative  of  American  trade  and  commerce  and  in- 
tends to  retmn  to  this  coimtry,  or  that  he  is  residing  abroad  for  health  or 
education  and  intends  to  return,  or  that  he  has  been  prevented  by  some 
imf oreseen  and  controlling  exigency  from  returning  and  intends  to  return 
to  the  United  States  upon  the  removal  of  the  preventing  cause.  There 
are  some  special  rules  applicable  to  persons  residing  in  countries  in  which 
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the  United  States  exercises  extra-territorial  jurisdiction,  and  the  Depart- 
ment of  State  has  always  held  that  American  missionaries,  that  is, 
persons  residing  abroad  as  representatives  of  American  church  organiza- 
tions, do  not  expatriate  themselves  by  such  residence. 

The  precise  meaning  and  effect  of  the  statutory  provision  last  quoted 
was  for  some  time  in  doubt,  but  it  seems  to  be  pretty  generally  agreed 
now  that  its  object  is  to  furnish  a  definite  rule  for  determining  when 
protection  should  be  withdrawn  from  naturalized  citizens  residing 
abroad,  and  that  the  presumption  which  it  raises  never  becomes  con- 
clusive and  is  canceled  in  case  the  person  concerned  returns  to  this 
country  to  reside  permanently.^  It  has  been  contended  that  this  law  is 
unjust  in  that  it  draws  a  distinction  between  naturalized  and  native 
citizens.  However  plausible  this  argument  might  appear  in  theory,  it 
remains  true  that  the  adoption  of  the  law  as  it  stands  was  well  warranted 
by  actual  conditions.  It  was  intended,  as  stated,  to  furnish  a  definite 
rule  for  determining  the  status  of  naturalized  citizens  residing  abroad 
and  to  supply  a  clear  statutory  sanction  for  the  withdrawal  of  protection 
from  that  large  class  of  false  citizens,  who  have  acquired,  or  may  acquire, 
naturalization  in  the  United  States,  not  with  the  intention  of  casting  in 
their  lot  permanently  with  this  country  and  performing  the  usual  duties 
of  citizenship,  but  merely  in  order  to  avoid  the  performance  of  military 
and  other  duties  in  their  native  lands,  or  in  other  foreign  countries,  where 
they  may  wish  to  reside.    In  practice  the  law  has  clearly  been  justified. 

The  recent  changes  in  the  citizenship  laws  of  Germany  and  our  own 
coimtry  are  indications  that  citizenship  laws  in  general  are  still  in  a 
state  of  flux.  Other  changes,  resulting  from  further  political  and  com- 
mercial developments,  may  be  looked  for  in  the  future,  and  it  is  to  be 
hoped  that  they  will  be  accompanied  by  uitemational  agreements  under 
which  disputed  questions  of  citizenship  and  the  right  to  protection  may 
be  set  at  rest.  In  particular  more  satisfactory  laws  and  agreements  are 
needed  for  deciding  the  status  of  persons  who  are  bom  and  reside  in 
countries  of  which  their  parents  are  not  citizens,  and  who,  under  present 
laws,  have  a  dual  nationality. 

A  most  serious  and  far  reaching  problem  pertains  to  the  status  of 

^  See  opinion  of  the  Attorney  General  in  the  case  of  Nazara  Goesin,  28  Op.  Att'y 
Gen.  504. 
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persons  who  leave  their  native  land  and  settle  permanently  in  a  foreign 
country,  without  acquiring  its  citizenship  or  taking  part  in  its  political 
life.  When  such  persons  settle  in  large  numbers  in  any  country,  the 
question  becomes  vitally  important,  especially  when  the  immigrants  and 
their  children  form  a  distinct  community,  which,  as  in  some  cases,  be- 
comes practically  an  imperium  in  imperio.  As  a  result  of  the  "new 
immigration"  this  has  become  an  important  problem  in  our  own  coun' 
try.  While  it  is  true  that  our  Government  has  more  than  once  protested 
against  the  application  to  our  own  citizens  residing  in  foreign  countries 
of  laws  under  which  they  are  naturalized  against  their  will,^  there  is 
certainly  something  to  be  said  in  favor  of  such  laws,  provided  they  are 
not  too  stringent  and  make  exceptions  in  cases  of  persons  residing  abroad 
as  representatives  of  commercial  or  other  concerns  of  their  native  lands. 
It  is  difficult  to  understand  how  such  laws  can  be  reasonably  objected 
to  when  applied  to  ordinary  immigrants  or  "settlers." 

As  to  the  right  of  an  individual  to  throw  off  his  original  allegiance  at 
will  in  acquiring  a  new  citizenship  the  laws  of  different  nations  vary 
widely.  In  our  own  country  applicants  for  naturalization  were  never 
required  to  obtain  the  consent  of  their  original  sovereigns  before  ac- 
quiring American  citizenship,  but  our  courts  for  some  years  questioned 
or  actually  denied  the  right  of  Americans  to  throw  off  their  citizenship 
and  acquire  another  nationality.  Considering  the  fact  that  our  nation 
was  largely  made  up  of  voluntary  expatriates,  this  view  now  seems  in- 
consistent and  unreasonable.  In  a  joint  resolution  of  July  27,  1868, 
Congress  declared  that  'Hhe  right  of  expatriation  is  a  natural  and  in- 
herent right  of  all  people,  indispensable  to  the  enjoyment  of  the  rights 
of  life,  liberty  and  the  pursuit  of  happiness"  •  and  finally  in  Section  2 
of  the  Expatriation  Act  of  March  2, 1907,  it  was  definitely  declared  that 
"any  American  citizen  shall  be  deemed  to  have  expatriated  himself 
when  he  has  been  naturalized  in  any  foreign  state,  or  when  he  has  taken 
an  oath  of  allegiance  to  any  foreign  state."  This,  however,  is  qualified 
in  the  second  paragraph,  in  which  it  is  provided  "that  no  American 
citizen  shall  be  allowed  to  expatriate  himself  when  this  country  is  at 
war."    In  other  words,  the  right  of  Americans  to  expatriate  themselves 

*  See  Moore's  International  Law  Digest,  Vol.  Ill,  pages  302-311. 
•Revised  Statutes,  1999. 
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is  absolute  during  the  continuance  of  the  normal  condition  of  peace,  but 
this  right  is  suspended  when  the  country  is  in  the  abnormal  condition 
of  war.  The  reasons  for  the  limitation  are  obvious.  Such  is  also  British 
law  as  interpreted  and  applied  in  the  case  of  Rex  v.  Lynch  (L.  R.  1903, 
1  K.  B.  444).  The  law  of  Italy  permits  an  Italian  to  change  his  national- 
ity at  will,  but  denies  that  his  doing  so  relieves  him  from  the  obligation 
of  military  service  in  Italy  .^  Under  French  law  a  Frenchman  cannot 
expatriate  himself  unless  he  has  performed  the  prescribed  military  service 
in  France  or  has  obtained  the  express  permission  of  the  government.^ 
A  Swiss  citizen,  to  effectively  renounce  his  allegiance,  must  obtain  the 
approval,  not  of  the  Federal  Government,  but  of  the  Canton  to  which 
he  belongs.^  Russia  and  Turkey  still  hold  fast  to  the  doctrine  of  in- 
dissoluble allegiance,  denying  their  subjects  the  right  to  cast  o£f  their 
allegiance  without  special  permission. ^^  A  British  subject  expatriates 
himself  by  obtaining  naturalization  as  a  citizen  of  another  country. 
The  present  British  law  of  nationality  also  contains  a  peculiar  provision 
according  to  which  an  alien  who  acquires  British  nationality  ''shall  not, 
when  within  the  limits  of  the  foreign  state  of  which  he  was  a  subject  pre- 
vious to  obtaining  his  certificate  of  naturalization,  be  deemed  to  be  a 
British  subject  unless  he  has  ceased  to  be  a  subject  of  that  state  in 
pursuance  of  the  laws  thereof  or  in  pursuance  of  a  treaty  to  that  ef- 
fect." "  This  provision  will  be  abandoned  if  the  British  Nationality  and 
Status  of  Aliens  Act,  now  before  Parliament,  becomes  a  law,  for  Part  II, 
Section  3,  Sub-section  (1)  provides  as  follows: 

A  person  to  whom  a  certificate  of  naturalization  is  granted  by  a  Sec- 
retary of  State  shall,  subject  to  the  provisions  of  this  Act,  be  entitled 
to  all  political  and  other  powers  and  privileges,  and  be  subject  to  all  ob- 
ligations, duties  and  liabilities,  to  which  a  natural-bom  British  subject 
is  entitled  or  subject,  and  as  from  the  date  of  his  naturalization  have  to 
all  intents  and  purposes  the  status  of  a  natural-bom  British  subject. 

This  change,  it  will  be  observed,  is  in  the  contrary  direction  from  the 
change  in  the  new  German  law  mentioned  above. 

^  CivU  Code,  Articles  XI  and  XIL 

»  Law  on  Nationality  of  June  26, 1889,  Art.  XVII,  Sec.  I. 

•  Naturalization  Law  of  1903,  II,  Arts.  XIII  and  IX. 

w  Russian  Penal  Code,  Art.  325.    Ottoman  Law  of  Nationality  of  1869,  Art.  V. 

"  Naturalization  Act  of  1870,  Sec.  7. 
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The  United  States  has  treaties  of  naturalization  with  Great  Britain^ 
Austria-Hungary^  German  States,  Belgium,  Denmark,  Norway,  Sweden, 
Portugal  and  most  of  the  Latin  American  countries,  and  it  is  much  to 
be  desired  that  similar  treaties  be  obtained  with  France,  Italy,  Switzer- 
land, Turkey,  and  Russia,  and  indeed  all  of  the  countries  of  the  world 
which  have  not  yet  consented  to  enter  into  agreements  calculated  to  put 
an  end  to  controversies  concerning  expatriation.  It  is  also  to  be  hoped 
that  other  disputed  questions  of  citizenship,  some  of  which  have  been 
touched  upon  above,  may  be  settled,  and  that  a  harmony  which  does 
not  now  exist  may  be  attained,  through  legislation  and  international 
agreements.  If  such  a  consummation  is  to  be  reached  the  intereerts  of 
the  countries  of-  immigration  and  the  interests  of  the  countries  of 
emigration  must  be  equally  considered,  and  a  reasonable  compromise 
sought  between  the  rights  of  nations  and  the  rights  of  individual  mem- 
bers thereof.  The  whole  subject  of  the  law  of  citizenship,  in  which 
there  is  now  so  much  confusion,  or  at  least,  in  particular  phases  of  it, 
might  well  be  made  a  topic  of  discussion  by  the  Hague  Conference. 

Richard  W.  Floubnot,  Jb. 


NOTES  ON  THE  EXTRADITION  TREATIES  OF  THE  UNITED 

STATES 

1.    POLICY 

The  extradition  conventions  of  the  United  States,  from  the  Jay  treaty 
concluded  with  Great  Britain  November  19th,  1794,  down  to  the  present 
time  have,  with  a  single  exception,  contained  the  requirement  that  the 
surrender  of  a  fugitive  should  be  conditioned  upon  the  production  and 
presentation  to  the  coimtry  of  asylum  of  such  evidence  of  criminality 
as  would,  according  to  the  law  of  the  place  where  the  accused  might  be 
found,  justify  his  apprehension  and  conmiitment  for  trial. ^  This  implies, 
therefore,  that  the  conduct  of  the  accused  must  have  been  such  as  to 
violate  the  criminal  laws  of  the  country  of  asylum.  Only  upon  such  a 
theory  could  he  be  there  held  for  commitment  and  trial.* 

The  general  requirement  respecting  evidence  of  criminality  neces- 
sitates, furthermore,  a  decision  by  some  authority  in  the  country  of 
asylum  as  to  whether  the  evidence  presented  justifies  the  apprehension 

*  The  exception  is  the  convention  with  Uruguay,  March  II,  1905,  Malloy's 
Treaties,  II,  1825.  Notwithstanding  the  singular  omission,  it  is  not  believed  that  Uie 
hi^  contracting  parties  contemplated  any  departure  from  the  existing  practice,  or  a 
lessening  of  the  requirement  respecting  the  sufficiency  of  evidence  to  be  presented 
by  a  demanding  government.    Arts.  IV  and  V  justify  this  conclusion. 

In  his  work  on  extradition,  §  77,  Professor  Moore  adverts  to  the  fact  that  Thomas 
Pinckney,  in  his  negotiations  that  resulted  in  the  treaty  with  Spain  of  October  27, 
1795  (which  contained  no  provisions  relative  to  extradition),  declined  to  accede  to  the 
Spanish  suggestion  that  transgressors  should  be  surrendered  "  upon  a  single  demand  " ; 
and  that  he  proposed,  on  the  other  hand,  that  any  demand  should  be  ''supported  by 
testimony  of  the  commission  of  the  crime  which  should  be  sufficient  in  the  country 
to  which  the  fugitive  has  flown  to  cause  him  to  be  arrested  and  brought  before  the 
tribunals  of  justice  if  the  crime  had  there  been  committed,''  citing  despatches  from 
Madrid,  Vol.  VI,  MSS.  Department  of  State. 

*  ''The  general  principle  of  international  law  is  that  in  all  cases  of  extradition  the 
act  done  on  account  of  which  extradition  is  demanded  must  be  considered  a  crime  by 
both  parties,  and  as  to  the  offence  charged  in  this  case  the  treaty  of  1889  with  Great 
Britain  embodies  that  principle  in  terms.  The  offence  must  be  'made  criminal  by  the 
laws  of  both  countries.'*'    (Fuller,  C.  J.,  in  Wright  v.  Henkel,  190  U.  S.  40,  68.) 

487 
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and  commitment  of  the  accused  for  trial  according  to  the  local  law. 
This  involves  the  exercise  of  an  essentially  judicial  function. 

Although  the  early  treaties  of  the  United  States  made  no  provision 
respecting  procedure,  and  although  no  Act  of  Congress  offered  guidance 
or  direction,  the  weight  of  opinion  sanctioned  the  view  that  judicial 
rather  than  executive  authority  should,  in  the  first  instance,  pass  upon 
the  sufficiency  of  the  evidence  presented.'  An  Act  of  Congress  of  1848 
supplemented  by  later  legislation  has  since  that  time  provided  for  the 
performance  of  the  judicial  function  by  the  judicial  rather  than  the 
executive  branch  of  the  Government  of  the  United  States.  All  extradi- 
tion treaties  subsequent  thereto  have  been  regarded  as  having  been  con- 
cluded with  reference  to  and  in  harmony  with  the  statutory  law.^ 

2.   OFFENSES  GENERALLY 

Since  the  earliest  agreements  with  England  of  1794  and  1842,  and  with 
France  of  1843  and  1845,  there  has  been  a  constant  and  natural  increase 
in  the  number  of  offenses  made  extraditable.  Numerous  treaties  of 
the  Twentieth  Century  such  as  those  with  France  of  1909,  and  with  El 
Salvador  of  1911,  are  fully  responsive  to  the  elaborate  and  intricate 
needs  of  the  present  time.  Thus,  for  example,  among  the  offenses 
specified  are  'Hhe  willful  and  unlawful  destruction  or  obstruction  of 
railroads,  which  endangers  human  life,'*  and  imder  certain  circumstances, 
the  ''breach  of  trust  by  a  bailee,  banker,  agent,  factor,  executor,  admin- 
istrator, guardian,  trustee  or  other  person  acting  in  a  fiduciary  capac- 
ity." *    In  the  more  recent  treaties  the  offenses  set  forth  are  described 

*  See  the  Matter  of  Metzger,  5  How.  176, 18S-189,  where  the  Supreme  Court  of  the 
United  States  in  1847  approved  the  action  of  the  President  in  referring  to  the  judg- 
ment of  a  judicial  representative  the  evidence  offered  by  the  French  diplomatic 
officer  to  secure  the  extradition  of  an  individual  charged  with  forgery  under  treaty 
with  France  of  November  9,  1843. 

See  also  case  of  Nash  under  Art.  XXVII  of  the  Jay  treaty  November  19,  1794, 
Wharton's  State  Trials,  392. 

*  See  Mr.  Bayard,  Secy,  of  State,  to  Mr.  Romero,  Mexican  Minister,  Feb.  19, 1889, 
For.  Rel.  1889,  620-621,  Moore,  Dig.,  IV,  273. 

*  Convention  with  France,  Jan.  6,  1909,  Arts.  II,  sees.  12  and  7,  Charles'  Treaties, 
34.  See  also  editorial  comment,  this  Journal,  V,  1060.  See  also  convention  with 
Honduras,  Jan.  15,  1909,  Charles*  Treaties,  71. 
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with  greater  precision  and  comprehensiveness  than  in  the  earlier  agree- 
ments.' 

3.   POLITICAL  OFFENSES 

(a)  Development  of  the  rule 

Long  before  the  establishment  of  international  law  or  of  any  system 
of  extradition,  fugitives  were  frequently  surrendered  to  the  monarchs 
from  whose  control  they  had  fled.  Surrender  was  usually  induced  by  the 
power  of  the  sovereign  making  the  demand.  The  treatment  that  might 
await  the  fugitive  was  no  deterrent.  Hence  the  return  of  political 
offenders  bore  no  resemblance  to  the  modem  practice  of  extradition  and 
was  based  on  a  different  theory.^  Consistently  with  the  growth  of  the 
idea  that  no  fugitive  should  be  surrendered  unless  his  acts  were  regarded 
as  criminal  at  the  place  of  asylum  as  well  as  in  the  country  from  which  he 
had  fled,  and  with  a  reluctance  to  surrender  a  fugitive  who  might  be 
exposed  to  summary  and  arbitrary  treatment  if  restored  to  the  clutches 
of  the  demanding  government,  the  principle  of  grantmg  asylum  to 
political  offenders  became  general.  In  the  more  enlightened  states 
enjoying  liberal  laws  and  constitutional  government,  the  acts  of  an 
individual  participating  in  and  incidental  to  a  revolutionary  mov^nent 
abroad,  could  not  always  be  regarded  as  morally  wrongful  in  the  country 
of  asylum,  notwithstanding  its  own  laws  respecting  treason.  It  seemed 
inequitable  that*  the  fate  of  a  revolutionist  who  had  sought  refuge  in 
a  foreign  land,  should  hang  upon  the  success  or  failure  of  the  uprising 
in  which  he  had  been  a  participant.^ 

Thus  the  very  circumstances  that  rendered  the  modem  practice  of 
extradition  practicable  and  habitual  served  likewise  to  check  and  dis- 
courage the  surrender  of  the  political  fugitive.  The  municipal  laws  of 
certain  states,  such  as  Belgium,  Switzerland  and  England,  emphasized 

*  In  the  index  to  Malloy's  Treaties,  II,  2448-2449,  will  be  found  a  list  of  extradi- 
table crimes  contained  in  treaties  of  the  United  States,  and  references  to  the  conven- 
tions in  which  they  are  respectively  to  be  found. 

^  See  Albdric  Rolin,  Le8  infractions  poliUqueSj  Rev.  D.  I.,  1  ser.,  XV,  417;  Moore, 
Extradition,  Chap.  VIII,  also  id.  §§  5  and  6;  Oppenheim,  2  ed.,  I,  389-392;  W.  B. 
Lawrence,  Albany  L.  J.,  XIV.  85;  Biron  and  Chalmers,  7-12;  Bibliography  in  Clunet, 
Tables  G^n^ales,  I,  790-792,  978. 

•  See  Oppenheim,  2d  ed.,  I,  §  338 
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the  principle  involved  and  weakened  the  eflforts  of  Russia  to  disre- 
gard it.* 

(b)  Reservation  in  treaties  of  the  United  States 

In  almost  all  of  the  extradition  treaties  to  which  the  United  States 
has  been  a  party  there  is  a  provision  expressly  declaring  that  persons 
charged  with  the  commission  of  political  o£fenses  shall  not  be  surren- 
dered. With  respect  to  those  very  few  conventions  containing  no  such 
provision,  it  is  not  believed  that  the  contracting  parties  contemplated 
the  extradition  of  political  offenders.^® 

Without  attempting  to  define  the  term  ''political  offense/'  or  to 
enumerate  all  of  the  occasions  when  an  act  may  be  said  to  possess 
such  a  character,  the  effort  is  made  to  observe  the  circumstances  when 
a  fugitive  within  the  United  States,  whose  surrender  has  been  sought 
by  a  foreign  government,  has  been  regarded  by  the  executive  or  judicial 
department  of  the  former  as  a  political  offender  within  the  meaning  of  a 
treaty  provision,  and  therefore  discharged  from  custody.  In  every  case 
the  following  elements  have  been  present:  ^^ 

*  See  Oppenheim,  2d  ed.,  I,  §§  333-340. 

Although  Art.  IV  of  the  extradition  treaty  between  Russia  and  Spain  of  March  9, 
1S77  contained  a  reservation  respecting  political  offenses,  that  of  April  24,  1888  be- 
tween the  same  countries  made  no  similar  provision,  and  added  to  the  list  of  extradi- 
table offenses  in  Art.  II,  that  of  l^se  majesty  with  respect  to  the  sovereign  or  members 
of  his  family.    See  Tratados  de  Espafia,  VII,  221;  id.,  IX,  329. 

^^  Declared  Mr.  Fish,  Secretary  of  State,  in  a  oonmiunication  to  Mr.  Hoffman^ 
M^  22,  1876: 

'^Neither  the  extradition  clause  in  the  treaty  of  1794  nor  in  that  of  1842  contains 
any  reference  to  inmiunity  for  political  offenses,  or  to  the  protection  of  asylum  for 
political  or  religious  refugees.  The  public  sentiment  of  both  countries  made  it  unnec- 
sary.  Between  the  United  States  and  Great  Britain,  it  was  not  supposed,  on  either 
side,  that  guarantees  were  required  of  each  other  against  a  thing  inherently  impossible, 
any  more  than,  by  the  laws  of  Solon,  was  a  punishment  deemed  necessary  against  the 
crime  of  parricide,  which  was  beyond  the  possibility  of  contemplation."  (For.  Rel. 
1876,  233,  237,  Moore,  Dig.,  IV,  334.) 

See  also  message  of  President  Tyler,  August  11,  1842,  submitting  treaty  with 
Great  Britain  of  that  year  to  the  Senate,  Senate  Ex.  Docs.,  27  Cong.  3  Sess.,  Vol.  I, 
Doc.  2,  p.  22  quoted  in  Moore,  Extradition,  I,  §  152;  see  also  id.,  I,  $  206. 

"  The  American  cases  considered  are  the  following:  The  Mexican  revolutionists  of 
1680  (For.  Rel.  1880,  787-788,  Moore,  Extradition,  I,  §  216);  case  of  Francisco  J. 
Cazo,  Mexico  (Moore,  Extradition,  I,  $  217,  and  MSS.  there  cited  not  contained  in 
published  documents  of  the  United  States) ;  the  Salvadorean  refugees  (In  re  Eseta,  62 
Fed.  Rep.  972;  J.  B.  Moore,  in  American  Law  Review,  XXIX,  1;  For.  ReL  1894, 
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(1)  There  has  been  an  uprising  of  revolutionary  origin  and  purpose 
against  the  demanding  government.  In  some  cases  the  uprising  has' 
been  of  vast  dimensions,  such  as  that  which  swept  over  the  Baltic 
provinces  of  Russia  in  1906;  ^^  in  others  it  has  been  of  insignificant  pro- 
portions, as  in  the  case  of  Cazo,^^  and  in  that  of  the  San  Ignacio  raid.^^ 
In  one  case,  that  of  Lynchehoun,  the  act  of  the  accused  was  incidental 
to  a  popular  movement  to  "overthrow  landlordism"  in  Ireland,  as  a 
means  of  securing  reform  in  legislation,  a  change  in  the  governing  classes, 
and  possibly  independence  from  English  parliamentary  rule.^*^  It  has 
been  regarded  as  suflScient  if  there  were  in  fact  a  party  seeking  govern- 
mental control,  however  lacking  military  or  civil  organization.^* 

563-576);  the  San  Ignacio  raid,  Mexico  (Omelas  t;.  Ruiz,  161  U.  S.  502;  For.  ReL 
1897,  405-416,  Moore,  Dig.,  IV,  336-349);  case  of  James  Lynchehoun,  Great  Britain 
(Proceedings  in  the  case  of  James  Lynchehoun  containing  text  of  decision  by  Com- 
missioner Charles  W.  Moores,  Indianapolis,  1903);  case  of  Christian  Rudovitz, 
Russia,  1909  (Mr.  Root,  Secy,  of  State,  to  Baron  Rosen,  Russian  Ambassador,  Jan.  26, 
1909,  Dept.  of  State,  file  16649/9,  Serial  No.  121;  printed  Statement  and  Argument, 
and  Abstract  of  testimony  submitted  to  the  Secretary  of  State  in  behalf  of  the  accused, 
January,  1909;  E.  Maxey,  in  Green  Bag,  XXI,  147);  case  of  Pouren,  Russia,  1909. 

See  also  case  of  McKenzie  (Moore,  Extradition,  I,  $  211)  whose  extradition  was 
sought  by  Canada  in  1837  from  the  authorities  of  the  State  of  New  York,  and  refused 
by  the  latter  because,  as  the  acts  charged  against  the  accused  were  regarded  as 
political,  they  were  embraced  within  the  provisions  of  the  New  York  statute  excepting 
treason  from  the  crimes  on  account  of  the  conmiission  of  which  a  fugitive  might  be 
surrendered  by  the  governor  to  a  foreign  state. 

See  also  the  St.  Albans  raid  case  in  1864,  in  which  a  Canadian  court  ordered  the 
discharge  of  certain  prisoners  whose  extradition  was  sought  by  the  United  States. 
Moore,  Extradition,  §  215,  and  documents  there  cited. 

An  English  case  frequently  cited  by  American  authorities  is  that  of  re  Castioni, 
1891, 1  Q.  B.  149.    See  also  re  Meunier,  1894,  2  Q.  B.  415;  re  Arton,  1896, 1  Q.  B.  108. 

See  also  the  Swiss  case  of  WassiliefT,  1908,  Entscheidungen  des  Schweizerischen 
Bundesgerichtes,  XXXIV,  pt.  I,  533,  and  comments  thereon  by  Julian  W.  Mack, 
1909,  Proceedings  Am.  Soc.  of  Int.  Law,  III,  144,  153. 

^*  See  Abstract  of  testimony  in  the  Rudovitz  case  submitted  to  the  Secretary  of 
State  in  behalf  of  the  accused,  January,  1909. 

»  See  Moore,  Extradition,  I,  §  217. 

*<  See  statement  of  facts  in  Omelas  t;.  Ruiz,  161  U.  S.  502,  510-511.  See  also  J. 
Reuben  Clark,  Jr.,  Proceedings,  Am.  Soc.  of  Int.  Law,  III,  95, 120. 

^*  See  Opinion  of  Commissioner  Moores,  Proceedings  in  case  of  James  Lynchehoun, 
124-130. 

**  Declared  J.  Reuben  Clark,  Jr.,  1909,  Proceedings,  Am.  Soc.  of  Int.  Law,  III,  95, 
120. 

''It  would  also  appear  from  these  Russian  cases  that  the  party  to  which  the  fu- 
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(2)  The  fu;cused  has  been  connected  with  the  movement.  In  no  case 
has  there  been  any  serious  question  as  to  the  relation  of  the  accused  to 
the  uprising.  ^^ 

(3)  Either  the  acts  charged  against  the  accused  have  been  deaned 
incid^ital  to  the  movement;  ^^  or  the  evidence  has  failed  to  show  that 

gitive  belongs  need  not,  in  order  to  be  considered  revolutionary,  be  warlike,  that  is, 
it  need  not  at  the  moment  have  an  armed  force  in  the  field  or  be  engaged  in  military 
operatimifl. 

"  And  it  would  seem,  further,  that  such  a  party  need  not  have  control  of  any  of  the 
actual  governmental  machinery  even  in  the  district  in  which  the  acts  complained  of 
occurred.  It  would  appear  to  be  sufficient  if  it  were  an  actual  party,  its  operations 
as  well  as  its  organisation  being  secret.  It  should,  however,  be  noted  that  in  the 
Russian  cases  it  appeared  that  although  the  Russian  Government  was  in  actual  con- 
trol of  the  governmental  offices  of  the  revolutionary  provinces,  the  revolutionists 
maintained  among  themselves  a  more  or  less  effective  organisation  and  attempted, 
at  least,  to  govern  the  members  of  their  own  party  and  to  punish  those  inimicri  to  it." 

It  seems  clear  that  in  the  absence  of  an  uprising,  acts  of  violence,  whetber  for  the 
purpose  of  inciting  revolution,  or  spreading  anarchy,  would  not  be  regarded  as  polit- 
ical offenses  under  the  treaties  of  the  United  States.  See  J.  B.  Moore  in  Am.  L.  Rev., 
XXIX,  1&-17,  citing  re  Meunier,  IS94,  2  Q.  B.  415,  419.  As  the  anarchistic  theory 
precludes  the  idea  of  government,  an  avowed  anarchist  would  find  difficulty  in  shield- 
ing himself  from  the  consequences  of  his  acts,  by  asserting  a  connection  with  any 
movement,  the  object  of  which  was  to  gain  control  of  a  government  for  the  purpose 
of  exercising  governmental  functions. 

"  Declared  Denman,  J.,  in  re  Castioni,  (I89I)  1  Q.  B.  149,  159:  "The  question 
really  is,  whether,  upon  the  facts,  it  is  clear  that  the  man  was  acting  as  one  of  a  number 
of  persons  engsged  in  acts  of  violence  of  a  political  character  with  a  political  object, 
and  as  a  part  of  the  political  movement  and  rising  in  which  he  was  taking  part." 
(Cited  with  approval  by  Morrow,  J.,  in  re  Eseta,  62  Fed.  Rep.  972,  999;  also  by  Sec- 
retary Sherman  in  the  Guerra  case  (San  Ignacio  raid),  and  by  Secretary  Root  in  the 
Rudovitz  case. 

^  Declares  Prof.  Moore:  ''The  act  must  be  connected  with  the  contest;  it  must  be 
incidental  to  and  form  a  part  of  the  political  disturbance  in  order  to  be  classed  as  a 
political  offense."    (Am.  L.  Rev.  XXIX,  1,  17.) 

With  respect  to  the  Rudovitz  case  Mr.  Root,  Secretary  of  State,  declared  in  a 
oonmiimication  to  Baron  Rosen,  Russian  Ambassador,  Jan.  26,  1909: 

"  In  reply  I  have  the  honor  to  say  that  an  attentive  readix^  of  the  evidence  offered 
at  the  hearing  before  the  extradition  magistrate  goes  to  show, —  that  on  the  night 
of  January  3,  1906,  a  party  of  some  si^cteen  armed  men,  masked  and  disguised,  came 
to  the  little  village  of  Benen  on  the  estate  of  Benen  and,  having  gained  entraaoe  into 
certain  houses  of  the  village,  killed  a  man  (Christian  Leshinsky),  his  wife  (Trina 
Leshinsky),  and  their  married  daughter  (Wilhelmina  Kinze) ;  that  they  also  robbed 
the  Kinze  woman  and  her  husband  (Theodor  Kinze)  before  killing  her;  and  that 
some  time  during  the  oocunence  they  set  fire  to  the  house  in  which  they  had  found  and 
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acts  committ'ed  in  the  course  of  the  uprising  that  might  possibly  not  be 
justly  regarded  as  incidental  thereto,  were  in  fact  committed  by  the 
accused. 

While  the  connection  between  certain  acts,  however  much  to  be  de- 
plored, such  as  the  killing  of  spies  or  the  burning  of  houses,  with  a 
political  disturbance  has  oftentimes  been  apparent,  the  relation  thereto 
of  other  acts  such  as  robbery  committed  simultaneously  therewith  has 
been  less  easy  to  determine.  ^^  When  the  political  purpose  and  natiu^  of 
an  expedition  have  been  recognized,  there  has  been  a  tendency  on  the 
part  of  the  United  States,  in  the  absence  of  conclusive  evidence  to  the 
contrary,  to  regard  acts  of  plunder  as  incidental  to  the  contest.    Such  an 

killed  the  mother,  Trina.  It  does  not  appear  that  the  men  implicated  in  the  affair 
gave  at  the  time  any  reason  for  the  killing  of  Christian  and  Trina  Leshinaky,  though 
they  are  said  to  have  declared  that  they  killed  the  Kinze  woman  because  she  was  a 

'spy.' 

**  The  testimony  of  the  accused  given  before  the  extradition  oonunissioner  goes  to 
establish  that  the  accused  was  a  member  of  the  Benen  group  of  the  Social  Democratic 
Labor  party,  one  of  the  several  revolutionary  parties  in  Russia;  that  later  he  joined 
the  Zhagam  group  of  that  party;  that  at  a  regular  meeting  of  the  Zhagam  group,  the 
death  of  the  Leshinskys  and  Mrs.  Kinze  and  the  burning  of  the  premises,  were  voted 
as  revolutionary  acts  and  measures;  and  that  the  accused  participated  in  the  business 
before  this  meeting.  Other  witnesses  corroborated  his  testimony  that  the  aim,  pur- 
pose, and  work  of  the  Social  Democratic  Labor  party  were  revolutionary  and  that  the 
death  of  the  persons  above  named  was  ordered  by  one  of  the  organizations  of  that 
party.  Although  there  was  some  discrepancy  in  the  evidence  as  to  just  which  local 
organization  passed  the  original  death  decree,  this  has  appeared  to  be  immaterial  in 
view  of  the  evidence  to  the  fundamental  fact  that  some  organization  of  this  revolu- 
tionary party  did  actually  decree  that  the  persons  named  should  be  put  to  death. 
The  witnesses  testifying  to  these  matters  were  not  impeached  and  the  demanding 
Government  introduced  no  evidence  to  controvert  their  testimony. 

"  In  view  of  these  facts  and  circumstances  the  Department  after  a  mature  and  care- 
ful consideration  of  the  evidence  so  adduced  in  this  case,  finds  itself  forced  to  the 
conclusion  that  the  offenses  of  killing  and  burning  with  which  the  accused  is  charged 
are  clearly  political  in  their  nature."    (File  No.  16649/9,  Serial  No.  121.) 

**  Thus  in  the  Rudovitz  case  it  was  urged  by  counsel  for  the  demanding  govern- 
ment in  argimient  before  the  committing  magistrate,  that  the  prisoner  should  be  held 
to  answer  to  the  charge  of  robbery,  in  case  he  could  not  be  held  on  any  other,  on  the 
ground  that  the  acts  of  robbery  were  not,  in  the  judgment  of  counsel,  connected  with 
or  incidental  to  the  uprising  in  the  Baltic  provinces.  See  printed  Statement  and 
Argument  in  behalf  of  the  accused,  page  10.  See  also  Mr.  Romero,  Mexican  Minister, 
to  Mr.  Sherman,  Secy,  of  State,  November  15,  1897,  For.  Rd.  1897,  406,  Moore, 
Dig.,  IV,  337. 
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inference  has  been  reasonable  when  the  evidence  has  failed  to  disclose 
that  an  expedition  had  a  two-fold  purpose,  namely  the  private  enrich- 
ment of  the  participants  as  well  as  the  accomplishment  of  an  essentially 
public  purpose.  It  has  been  admitted  however,  that  in  the  course  of 
an  uprising,  wanton  acts  of  robbery  might  be  committed  for  purely 
private  ends,  and  so  render  the  actors  extraditable  on  such  a  charge.^  In 
certain  cases,  the  evidence  has  failed  to  show  that  the  accused  himself 
committed  such  acts,  and  the  United  States  has  declined  under  those 
circumstances,  to  impute  to  the  prisoner,  himself  a  participant  in  a 
political  uprising,  responsibility  for  an  extraditable  offense  committed 
by  a  comrade.*^ 

When  the  political  nature  of  an  uprising  has  been  recognized,  the 
connection  of  the  accused  therewith  established,  and  the  acts  charged 
against  him  regarded  as  incidental  thereto,  it  has  been  deemed  immate- 
rial whether  the  act  committed  was  such  as  might  under  normal  circum- 
stances be  looked  upon  as  a  common  crime,  such  as  murder  or  arson;  ^ 
whether  the  accused  bore  malice  towards  his  victim;  ^  whether  the  in- 
dividual against  whose  person  or  property  the  act  was  directed,  was  a 

*  See  Mr.  Sherman,  Secy,  of  State,  to  Mr.  Romero,  Mexican  Minister,  Dec  17, 
1897,  For.  Rel.  1897,  408,  414,  Moore,  Dig.,  IV,  340,  347. 

'^  See  id.;  also  Mr.  Root,  Secy,  of  State,  to  Baron  Rosen,  Russian  Ambassador, 
Jan.  26,  1909,  in  which  it  was  said: 

''The  robbery  committed  on  the  same  occasion  was  a  natural  incident  to  executing 
the  resolutions  of  the  revolutionary  group  and  can  not  be  treated  as  a  separate 
offense,  certainly  not  as  a  separate  offense  by  this  man  without  some  specific  identi- 
fication of  him  with  that  particular  act,  and  of  this  there  is  no  evidence  whatever. 
Therefore,  none  of  these  offenses  is  such  as  will  afford  a  proper  and  sufficient  ground 
for  the  extradition  of  the  accused  to  Russia."    (File  16649/9,  Serial  No.  121.) 

**  The  decisive  point  has  always  been  the  nature  of  the  expedition  and  the  relation 
thereto  of  the  actor  and  of  the  acts  chargeable  to  him,  rather  than  the  nature  of  what 
was  done.  This  has  been  true  even  when  the  case  arose  under  the  treaty  with  Mexico 
of  1861  reserving  from  its  application  offenses  of  a  ''purely  political  charactar.'^ 
(See  Mr.  Sherman,  Secy,  of  State,  to  Mr.  Romero,  Dec.  17, 1897,  For.  Rel.  1897, 408, 
Moore,  Dig.,  IV,  340.)  Compare  in  this  connection  articles  adopted  by  the  Institute 
of  International  Law,  Sept.  8,  1892,  Annuairef  XII,  182;  also  report  of  Albdric  Rolin 
relative  thereto,  id.,  156;  Frederic  R.  Coudert,  1909,  Proceedings  Am.  Soc.  of  Int. 
Law,  III,  124,  143. 

**  Towards  Mrs.  Kinze,  a  victim  of  the  expedition  in  the  Rudovitz  case,  there  was 
felt  the  deepest  malice  by  those  who  brought  about  her  death.  See  also  J.  B.  Moore, 
in  Am.  L.  Rev.  XXIX,  1,  17. 
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member  of  the  civil  or  military  branch  of  the  government  sought  to  be 
overthrown.^* 

Assassination  of  the  Head  of  a  State.  As  the  assassination  of  an 
individual  may  occur  under  circumstances  such  as  to  render  the  actor 
immune  from  extradition  as  a  political  offender,  numerous  treaties  of 
the  United  States  have  in  varying  form  provided  that  an  act  of  such  a 
kind,  directed  against  the  life  of  the  sovereign  or  head  of  a  foreign  state, 
or  a  member  of  his  family,  shall  not  be  deemed  to  be  of  a  political  char- 
acter.**^ No  cases  have  yet  arisen  where  pursuant  to  such  a  provision  the 
United  States  has  been  called  upon  to  surrender  an  assassin  whose 
victim  has  belonged  to  one  of  the  classes  enumerated.^ 

•*  See  J.  Reuben  Clark,  Jr.,  1909,  Proceedings,  Am.  Soc.  of  Int.  Law,  III,  95,  120, 
who,  after  stating  that  this  point  is  settled  by  the  recent  Russian  cases  (of  Rudovitz 
and  Pouren),  declares  that: 

''Moreover,  it  would  appear  from  the  cases  that  it  is  not  necessary  that  the  up- 
rising, if  it  actually  exists,  should  be  of  any  considerable  extent  or  that  it  give  par- 
ticular promise  of  being  successful.  This  seems  to  be  established  by  the  case  of 
Guerra,  in  which,  if  the  transactions  in  which  Guerra  took  part  be  divorced  from  the 
attending  circumstances,  the  expedition  in  which  he  was  engaged  resembles  raids  of  a 
marauding  band  rather  than  an  armed  expedition  of  a  warlike  party,  and  this  same 
observation  applies  with  equal  force  to  the  activities  of  Cazo,  the  defendant  in  an 
earlier  case." 

^  See,  for  example.  Art.  Ill,  treaty  with  Russia,  March  16, 1887,  Malloy's  Treaties, 
II,  1528;  Art.  IV,  treaty  with  Belgium,  Oct.  26,  1901,  id,,  1, 106;  Art.  IV,  treaty  with 
Guatemala,  Feb.  27,  1903,  id,,  I,  881;  Art.  Ill,  treaty  with  Spam,  June  15,  1904,  id,, 
II,  1714;  Art.  Ill,  treaty  with  El  Salvador,  April  11,  1911,  Charles'  Treaties,  108. 

Art.  Ill  of  the  treaty  with  Brazil,  May  14,  1897,  and  May  28,  1898,  declares  that 
acts  '*8uch  as  constitute  murder,  or  wilful  and  illegal  homicide,"  when  directed  against 
the  lives  of  specified  officials  *' shall  not  be  considered  political  crimes  when  they  are 
unconnected  with  political  movements."    Malloy's  Treaties,  I,  148. 

Concerning  the  so-called  attentat  clause  in  the  Belgian  Law  of  1856,  see  Oppenheim, 
2d  ed.,  §  335. 

See  also  Julian  W.  Mack,  1909,  Proceedings,  Am.  Soc.  of  Int.  Law,  144,  151-152, 
citing  the  Swiss  cases  of  Jaffai,  Entscheidungen  des  Schweizerischen  Bundesgerichtes, 
XXVII,  52,  and  of  Malatesta,  id,,  XVII,  450. 

See  also  §  852  (2)  of  the  Russian  Law  on  Extradition,  sanctioned  by  the  Czar 
Dec.  15,  1911,  Rev.  D.  I.,  2  ser.,  XIV,  187,  188. 

"Concerning  correspondence  with  Great  Britain  in  1865,  and  the  Papal  States  in 
1866,  respecting  the  surrender  to  the  United  States  of  persons  involved  in  the  assas- 
sination of  President  Lincoln,  see  Moore,  Extradition,  I,  §  208,  p.  308,  note  No.  4, 
citing  Dip.  Cor.  1865,  Part  I,  386;  id.,  Part  II,  142;  id.,  1866,  Part  II,  121-125.  See 
also  Moore,  Dig.,  IV,  352-353. 
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(c)  Burden  of  proof 

American  authority  indicates  cleariy  that  when  evidence  offered 
before  a  committing  magistrate  tends  to  show  that  the  offeDses  charged 
against  the  accused  are  of  a  political  character,  the  burden  rests  upon  the 
demanding  government  to  prove  the  contrary.^  Furthomore,  it  be- 
comes the  duty  of  the  magistrate  to  pass  upon  the  evidence  piesented 
as  to  the  political  character  of  the  acts  ccnnmitted.^  From  his  dedaon 
there  is  no  appeal  save  to  the  Secretary  of  State.'  In  all  cases,  what- 
soever be  the  nature  of  the  defense,  he  exercises  the  right  to  review  the 
decision  of  a  magistrate  committing  the  prisoner  to  await  extradition.* 

4.   CITIZENS 

(a)  Of  the  country  of  refuge 

In  negotiating  extradition  treaties  the  United  States  has  oftentiines 
sought  the  omission  of  a  common  provision  exempting  a  contraeting 
party  from  the  duty  to  surrender  its  own  citizens.'^    The  attempt  has 


^  See  Morrow,  J.,  in  Re  Eieta,  62  Fed.  Rep.  972,  999,  quoting  with  appiard  rec- 
ommendation of  International  American  Congress  of  1890;  Mr.  Shennan,  Secy,  of 
State,  to  Mr.  Romero,  Mexican  Minister,  Dec.  17, 1897,  For.  Rd.  1897, 406, 413, 414, 
Moore,  Dig.,  IV,  340,  346;  Commissioner  Moores,  ProoeedingB,  LomdiehoaQ  Oue^ 
124-125.  See  also  Hon.  Julian  W.  Mack,  1909,  IVoceedinss,  Am.  Soc.  of  Int.  Law, 
III,  144,  153-155;  and  compare  J.  Reuben  Clark,  Jr.,  id.,  96-102. 

*  Such  was  the  position  taken  by  Judge  Morrow,  in  the  Elieta  Case,  and  by  Com- 
missioners Moores  and  Foote,  respectively,  in  the  Lynchdioun  and  RiMkmti  cases. 

Declared  J.  B.  Moore,  in  Am.  L.  Rev.  XXIX,  1,  16: 

**  At  the  end,  extradition,  whatever  may  be  the  character  of  the  offense,  is  a  polHicftl 
act;  but,  prior  to  that  stage,  it  is,  both  in  the  United  States  and  Enghnd,  diiefly  a 
judicial  proceeding,  in  which  the  person  charged  is  entitled  to  be  set  at  liberty  when- 
ever he  has  shown  that  his  detention  is  not  warranted  by  the  treaty.'' 

*  See  Omelas  r.  Ruix,  161  U.  S.  502.  The  situation  would  be  otherwise,  however, 
in  the  fanciful  case  where,  irrespective  of  the  testimony  offered,  it  should  appear  horn 
the  allegations  of  the  complaint  that  extradition  of  the  accused  was  sougjit  in  order 
to  prosecute  him  for  a  political  offense,  and  the  decision  of  the  oommittiDg  magistrate 
was  adverse  to  the  contentions  of  the  prisoner. 

"  See  J.  Reuben  Clark,  Jr.,  1909,  Proceedings  Am.  Soc.  of  Int.  Law,  III,  95, 
114-118. 

"  See  Mr.  Fish,  Secy,  of  State,  to  Mr.  Delfosse,  Belgian  Minister,  Aug.  11,  1873» 
For.  ReL  1873,  I,  84;  Mr.  Gresham,  Secy,  of  State,  to  Mr.  Bartleman,  No.  110^ 
June  11,  1894,  MS.  Inst.  Venezuela,  IV,  304,  Moore,  Dig.,  IV,  288;  Mr.  Ofaiey,  Secy. 


NOTES  ON   THE  EXTRADITION  TREATIES  OF  THE  U.   8.  497 

however,  rarely  been  successful;  in  most  instances  the  United  States 
has  been  obliged  to  accept  the  restriction.'^  With  respect  to  treaties 
containing  no  restriction,  such  as  those  with  Switzerland  of  November  25, 
1850,  and  with  Italy  of  March  23, 1868,  the  United  States  has  uniformly 
contended  that  by  reason  of  the  general  terms  employed,  the  contracting 
parties  imdertook  to  surrender  their  respective  citizens.'*  The  highest 
court  of  Switzerland  in  1891  acquiesced  in  the  American  interpretation 
of  a  treaty  with  that  country,  as  it  appeared  that  such  was  the  clear 

of  State,  to  Mr.  Ransom,  Minister  to  Mexico,  Dec.  13,  1895,  For.  Rel.  1895,  II,  1008, 
1009,  Moore,  Dig.,  IV,  289. 

Declared  Mr.  Blaine,  Secy,  of  State,  to  Baron  Fava,  Italian  Minister,  June  23, 
1890: 

''But  the  chief  object  of  extradition  is  to  secure  the  punishment  of  crime  at  the 
place  where  it  was  committed,  in  accordance  with  the  law  which  was  then  and  there 
of  paramount  obligation.  It  is  for  this  purpose  that  extradition  treaties  are  made, 
and,  except  in  so  far  as  their  stipulations  may  prevent  the  realization  of  that  design, 
they  are  to  be  executed  so  as  to  give  it  full  effect.  It  is  at  the  place  where  the  offense 
was  committed  that  it  can  most  efficiently  and  most  certainly  be  prosecuted.  It  is 
there  that  the  greatest  interest  is  felt  in  its  punishment  and  the  moral  effect  of  ret- 
ribution most  needed.  There,  also,  the  accused  has  the  best  opportunity  for  defense, 
in  being  confronted  with  the  witnesses  against  him;  in  enjoying  the  privilege  of  cross- 
examining  them;  and  in  exercising  the  right  to  call  his  own  witnesses  to  give  their 
testimony  in  the  presence  of  his  judges.  These  and  other  weighty  considerations, 
which  it  is  not  necessary  to  state,  have  led  what  I  am  inclined  to  regard  as  the  great 
preponderance  of  authorities  on  international  law  at  the  present  day  to  condemn 
the  exception  of  citizens  from  the  operation  of  treaties  of  extradition.''  (For.  Rel. 
1890,  559,  566,  Moore,  Dig.,  IV,  290,  296.) 

See  also  admirable  statement  in  Moore,  Dig.,  IV,  287. 

**  The  existing  treaties  with  Great  Britain  and  Italy  contain  no  restriction.  The 
convention  with  France  of  Nov.  9,  1843,  was  similarly  free,  and  likewise  that  with 
Switzerland  of  Nov.  25,  1850.  Later  conventions,  however,  with  France  of  Jan.  6, 
1909,  and  with  Switzerland  of  May  14,  1900,  expressly  remove  any  obligation  to 
surrender  citizens.  According  to  Art.  Ill  of  the  treaty  with  the  Argentine  Republic 
of  Sept.  26,  1896,  Art.  VII  of  that  with  Japan  of  April  29,  1886,  and  Art.  IV  of  that 
with  Mexico  of  Feb.  22,  1899,  it  is  provided  in  differing  form  that  while  the  con- 
tracting parties  are  not  bound  to  surrender  their  respective  citizens,  each  party, 
("the  executive  authority  of  each,"  in  the  Mexican  treaty)  shall  have  the  power  to 
deliver  them  up,  if  in  its  discretion  it  should  be  deemed  proper  to  do  so. 

See  case  of  Mattie  D.  Rich,  an  American  citizen,  arising  under  the  Mexican  treaty. 
For.  Rel.  1899,  497-501,  Moore,  Dig.,  IV,  303;  also  case  of  Yoshitaro  Abe,  a  Japanese 
subject  extradited  from  Japan  to  Hawaii,  For.  Rel.  1908,  512-515. 

**  See  Mr.  Blaine,  Secy,  of  State,  to  Baron  Fava,  Italian  Minister,  June  23,  1890^ 
For.  ReL  1890,  559,  Moore,  Dig.,  IV,  290. 
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understanding  of  the  parties  when  the  agreement  was  concluded.'^ 
Italy,  however,  has  always  asserted  that  its  treaty  with  the  United 
States  imposed  no  duty  on  the  former  to  surrender  its  own  subjects. 
It  has  emphasized  the  fact  that  by  the  Italian  penal  code  in  force  at  the 
time  of  the  negotiation  of  the  treaty,  and  ever  since  in  force,  ''the  extra- 
dition of  a  citizen  is  not  admissible."  '^  The  United  States,  on  the  other 
hand,  has  contended  that  the  circumstances  attending  the  n^otiation 
indicate  a  different  imderstanding  by  both  parties.  Notwithstanding 
the  divergence  of  views,  the  United  States  has  not  treated  the  Italian 
practice  as  a  breach  of  the  contractual  obligation  requiring  abrogation 
of  the  treaty.  While  it  has  ceased  generally  to  make  requisition  for 
Italian  subjects,  it  has  not  regarded  itself  as  free  from  the  obligation 
of  surrendering  its  own  citizens.  On  the  theory,  therefore,  that  in  such 
matters  extradition  treaties  need  not  be  reciprocal  in  their  operation, 
Mr.  Knox,  Secretary  of  State,  in  1910  decided  that  the  United  States 
should  surrender  to  Italy  one  Charlton,  an  American  citizen,  charged 
with  the  commission  of  murder  in  that  country,*^  and  the  Supreme 
Court  of  the  United  States,  in  consequence  thereof,  declared  it  to  be  its 
duty  to  recognize  the  obligation  to  surrender  the  accused  ''as  one  im- 
posed by  the  treaty  as  the  supreme  law  of  the  land  and  as  affording 
authority  for  the  warrant  of  extradition."  ^ 

(b)  Of  a  third  country 

According  to  the  treaties  of  the  United  States,  the  fact  that  a  fugitive 
whose  surrender  is  demanded  by  a  contracting  party  is  a  citizen  of  a 
third  state  is  not  made  an  obstacle  to  extradition.  The  common  provi- 
sion respecting  the  situation  where  the  surrender  of  one  person  is  sought 
by  several  states  simultaiieously,  never  creates  a  preference  in  favor  of  a 
demanding  country  to  which  the  fugitive  may  belong.^  This  emphasizes 

*^Ca8e  of  Piguet,  1891,  Entscheidungen  des  Schweizerischen  Bunde^gerichtes, 
XVII,  85-91.  A  translation  of  the  major  portion  of  the  opinion  is  contained  in  Moore, 
Dig.,  IV,  298-300. 

'*  See  Baron  Fava,  Italian  Minister,  to  Mr.  Blaine,  Secy,  of  State,  April  20,  1890, 
For.  Rel.  1890,  555. 

*•  See  Memorandum  of  Mr.  Knox,  Secy,  of  State,  Dec.  9,  1910,  re  Porter  Charlton, 
this  Journal,  V,  188.    See  also  Ex  parte  Charlton,  186  Fed.  Rep.  880,  886-887. 

^  Charlton  v.  KeUy,  229  U.  S.  447,  476. 

"^  It  is  usually  provided  that  extradition  shall  be  granted  to  the  state  whose  de- 
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the  unimportance  of  bis  nationality  except  in  so  far  as  he  may  be  a 
citizen  of  the  state  of  refuge.^ 

The  United  States  does  not  question  the  right  of  a  foreign  state  to 
surrender  to  another  an  American  citizen  whose  extradition  from  the 
former  has  been  demanded.*®  This  is  true  even  where  the  state  of  refuge, 
according  to  its  own  laws,  habitually  surrenders  fugitives  in  the  absence 
of  extradition  treaties,  upon  a  stipulation  of  reciprocity  to  a  demanding 
government.*^  The  energies  of  the  Department  of  State  are  limited  to 
the  efifort  to  secure  for  the  accused  the  enjoyment  of  all  rights  which  are 
applicable  to  extradition  cases  in  the  country  where  the  fugitive  is 
apprehended,  and  upon  which  the  demand  for  surrender  is  made.*^ 

5.    IRREGULAR   RECOVERY   OF   FUGITIVE 

Oftentimes  by  processes  bearing  no  resemblance  to  extradition,  the 
fugitive  is  returned  to  the  country  from  which  he  has  fled  and  is  there 

mand  is  first  received,  provided  that  the  government  from  which  extradition  is  sought 
is  not  bound  by  treaty  to  give  preference  otherwise.  See,  for  example,  Art.  XI  of  the 
treaty  with  Peru,  Nov.  28, 1899,  Malloy's  Treaties,  II,  1448.  According  to  Art.  VIII 
of  the  treaty  with  Uruguay,  March  11,  1905,  the  fugitive  is  to  be  surrendered 
to  that  state  in  which  he  shall  have  committed  the  gravest  crime,  Malloy's  Treaties, 
II,  1828.    Compare  Art.  X,  treaty  with  France,  Jan.  6,  1909,  Charles'  Treaties,  36. 

See  also  Mr.  Marcy,  Secy,  of  State,  to  Mr.  Gadsden,  Minister  to  Mexico,  No.  54, 
Oct.  22,  1855,  MS.  Inst.  Mexico,  XVII,  54,  Moore,  Dig.,  IV,  305. 

^  As  the  existing  treaty  with  Mexico  (Feb.  22,  1899)  contemplates  the  surrender 
of  American  citizens,  under  circumstances  specified  in  Art.  IV,  and  also  provides  in 
Art.  XII  for  the  subsequent  surrender  to  a  third  Power,  of  a  person  who  has  been 
given  up,  an  American  citizen  surrendered  by  the  United  States  to  Mexico,  might, 
under  the  conditions  specified,  be  later  surrendered  by  Mexico  to  a  third  state. 

*  See  Moore,  Extradition,  §  143;  Mr.  Uhl,  Acting  Secy,  of  State,  to  Mrs.  Jewitt, 
April  13,  1894,  196,  MS.  Dom.  Let.  350,  Moore,  Dig.,  IV,  306. 

Declared  Mr.  Bacon,  Acting  Secy,  of  State,  to  Ambassador  White,  April  3,  1907: 

*'  Precisely  the  same  rule  obtains  in  the  United  States  where  the  surrender  of  citizens 
or  subjects  of  a  third  government  is  demanded.  The  diplomatic  representative  of 
such  government  has  sometimes  made  representations  to  this  department  with  a  view 
to  the  protection  of  its  national;  but  the  department  has  always  considered  that  his 
legitimate  functions  are  limited  to  safeguarding  the  fugitive's  rights  by  observing  the 
course  of  the  proceedings  so  as  to  satisfy  himself  that  all  the  forms  of  law  have  been 
comphed  with  before  extradition  is  granted."    (For.  Rel.  1907, 1,  425.) 

**  See  documents  relative  to  the  extradition  of  F.  L.  Jacobs,  an  American  citizen, 
to  the  Argentine  Republic  from  France.    For.  Rel.  1907, 1,  411-430. 

"See  Mr.  Wilson,  Third  Assist.  Secy,  of  State,  to  Mr.  Jacobs,  May  25,  1907. 
For.  Rel.  1907, 1,  428. 
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sought  to  be  prosecuted  criminally.  Thus  he  may  be  abducted  frcnn 
foreign  territory  by  agents  of  the  state  of  prosecution.  In  such 
event  the  state  whose  territory  has  been  invaded  may  demand  the 
return  of  the  individual,  or  the  extradition  of  those  who  removed  him 
from  its  domain.^  When  the  fugitive  is  taken  from  the  state  of  refuge 
by  its  own  citizens  or  by  persons  under  its  control,  and  by  th^n  placed 
within  the  territory  of  the  state  from  which  he  has  fled,  there  is  no 
reason  for  interposition  on  the  part  of  the  former.^  In  an  important 
case,  that  of  the  British  Indian  Savarkar,  which  became  the  subject  of 
adjudication  before  the  Hague  Tribunal,  it  was  held  that  the  arrest  and 
restoration  to  the  British  mail  steamer  Marea  at  Marseilles  July  7, 1910, 
by  a  French  police  ofiScer  of  the  fugitive  who  had  escaped  from  that 
vessel  where  he  was  in  custody  while  en  route  to  India  for  prosecution 
on  account  of  political  offenses,  did  not  impose  upon  the  British  Govern- 
ment a  duty  to  restore  him  to  France.  It  was  declared  that  while  it 
appeared  that  the  French  ofiScer  was  not  aware  of  the  nature  of  the 
charges  against  the  prisoner  and  so  made  a  mistake  in  giving  him  up, 
there  was  nevertheless  no  bad  faith  on  the  part  of  the  British  authorities 
who  participated  in  the  matter,  and  no  violation  of  the  sovereignty  of 
France;  and  that  imder  the  circumstances  there  was  no  rule  of  inter- 
national law  imposing  a  duty  upon  Great  Britain  to  give  Savarkar  up.^^ 

**  See  instructions  of  the  Department  of  State  to  the  American  Minister  at  Madrid, 
Aug.  18,  Sept.  12,  Sept.  16,  and  Dec.  8,  1891,  and  March  24,  1892,  MS.  Inst  Spain, 
XXI,  54,  65,  66,  91;  also  dispatch  No.  216,  of  March  5,  1892,  from  the  American 
legation  at  Madrid,  124  MS.  Despatches,  from  Spain,  Moore,  Dig.,  IV,  330;  Mr. 
Foster,  Secy,  of  State,  to  Mr.  Washburn,  Minister  to  Switzerland,  July  27,  1892, 
For.  Rel.  1894, 649, 650,  Moore,  Dig.,  IV,  330.  Compare  Mr.  Seward,  Secy,  of  State, 
to  Lord  Lyons,  British  Minister,  June  6, 1863,  MS.  Notes  to  Great  Britain,  X,  67, 
Moore,  Dig.,  IV,  329. 

^*  See  Mr.  Adams,  Secy,  of  State,  to  Mr.  Jackson,  Jan.  24, 1822, 19  MS.  Dom.  Let 
248,  Moore,  Dig.,  IV,  328;  also  facts  in  Ex  parte  Wilson,  140  S.  W.  Rep.  98. 

In  the  recent  case  of  Antonio  Martinez,  kidnapped  in  Mexico  by  a  Mexican, 
brought  into  the  United  States  and  prosecuted  in  California,  the  Department  of 
State  was  of  the  opinion  that  after  having  surrendered  to  Mexico  one  Felix,  the  kid- 
napper, the  United  States  was  under  no  obligation  to  comply  with  the  demand  of 
Mexico  for  the  surrender  of  Martinez  as  well.  It  was  observed  that  as  the  latter  was 
being  prosecuted  by  the  State  of  Califomia,  the  Federal  Government  felt  itself  un- 
able to  secure  his  release  from  custody.    For.  ReL  1906,  II,  1121-1122. 

*^  Award  of  the  Permanent  Court  of  Arbitration  of  the  Hague  in  the  case  of  Sav- 
arkar, between  Great  Britain  and  France,  Feb.  24,  1911,  this  Joubnal^  V,  520;  see 
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Whatever  may  be  the  right  of  the  state  from  which  he  has  been  with- 
drawn, the  prisoner  is  not  entitled  to  his  release  from  custody  merely 
by  reason  of  the  irregular  process  by  which  he  was  brought  into  the 
state  of  prosecution.^ 

6.  LIMITATIONS  AS  TO  TRIAL 

(a)  Offenses  other  than  those  for  which  accused  vxts  extradited 

The  Supreme  Court  of  the  United  States,  in  1886,  announced  the 
principle  that: 

A  person  who  has  been  brought  within  the  jurisdiction  of  the  court  by 
virtue  of  proceedings  under  an  extradition  treaty,  can  only  be  tried  for 
one  of  the  offences  described  in  that  treaty,  and  for  the  offence  with 
which  he  is  charged  in  the  proceedings  for  his  extradition,  until  a  reason- 
able time  and  opportunity  have  been  given  him,  after  his  release  or  trial 
upon  such  charge,  to  return  to  the  country  from  whose  asylum  he  has 
been  forcibly  taken  under  those  proceedings.^' 

The  decision  was  based  primarily  upon  existing  statutes  of  the  United 
States.  These  the  court  declared  might  be  regarded  as  a ''  Congressional 
construction  of  the  purpose  and  meaning  of  extradition  treaties,''  such 
as  the  one  imder  consideration;  but  whether  so  or  not,  the  Acts  of 
Congress  were  said  to  be  conclusive  upon  the  judiciary  as  to  the  right 
conferred  upon  persons  brought  from  a  foreign  country  into  the  United 

also  editorial  comment,  id.,  V,  208;  Oppenheim,  2d  ed.,  §  332,  and  pmodical  litera- 
ture there  cited. 

*•  See  Ker  ».  Illinob,  119  U.  S.  436;  Ex  parte  Wilson,  140  S.  W.  Rep.  98;  Mr.  Bacon, 
Acting  Secy,  of  State,  to  the  Mexican  Charg^,  June  22, 1906,  For.  Rel.  1906,  II,  1121. 

^  United  States  v,  Rauscher,  119  U.  S.  407,  430.  The  prisoner  having  be^i  sur- 
rendered by  Great  Britain  on  a  charge  of  the  murder  of  one  Janssen  on  the  high  seas, 
pursuant  to  the  treaty  of  1842,  was  indicted  and  tried  under  §  5347  Rev.  Stat,  charg- 
ing him  with  cruel  and  unusual  punishment  of  the  same  man.  This  offense  was  not 
embraced  in  those  made  extraditable  by  the  treaty,  which,  moreover  contained  no 
express  provision  relative  to  the  prosecution  of  a  person  surrendered  for  any  offense 
other  than  one  specified  in  the  agreement.  The  case  came  before  the  Supreme  Ck>urt 
of  the  United  States  on  a  certificate  of  division  of  opinion  between  the  judges  of  the 
United  States  Circuit  Court  for  the  Southern  District  of  New  York,  arising  after  ver- 
dict of  guilty  and  before  judgment,  on  a  motion  in  arrest  of  judgment. 

Concerning  the  Rauscher  case  and  for  a  sunmiary  of  the  judicial  history  of  the 
subject  in  the  United  States,  see  Moore,  Dig.,  IV,  310-^11;  also  Moore,  Elxtradition, 
I,  §  187,  pp.  276-280. 
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States,  under  extradition  proceedings.^  The  court  also  expressed  its 
own  view  as  to  the  interpretation  of  the  treaty  of  1842  with  Great 
Britain,  declaring  it  to  be  ''very  clear"  that  it  was  not  intended  that 
the  agreement  was  to  be  used  for  any  purpose  other  than  to  secure  the 
trial  of  the  person  extradited  for  one  of  the  offenses  enumerated  in  the 
treaty.  ^* 

The  decision  was  contrary  to  the  position  taken  by  Mr.  Fish,  Secretary 
of  State,  in  the  Winslow  case  in  1876.^  It  not  only  confirmed  the 
British  opinion  as  to  the  interpretation  of  the  treaty  of  1842,  but  also 
served,  in  the  minds  of  English  judges,  to  meet  the  requirements  of  the 
British  Extradition  Act  of  1870." 

The  treaties  of  the  United  States  commonly  provide  for  the  protection 
of  the  accused  against  prosecution  for  an  offense  committed  prior  to  his 
surrender  and  other  than  that  for  which  he  was  extradited.  Such  pro- 
visions lack  uniformity  in  scope  and  in  form.  Some  seem  to  prohibit  the 
prosecution  of  the  accused  for  any  offense  other  than  that  for  which  he 
was  surrendered.**^  Frequently  the  restriction  is  limited.  Thus  the 
fugitive,  according  to  some  conventions,  may  still  be  prosecuted  if  he 

^  119  U.  S.  407,  423-424.    See  also  opinion  of  Gray,  J.,  concurring,  id.,  433. 

« Id,,  419-420. 

w  Sec  Mr.  Fish,  Secy,  of  State,  to  Mr.  Hoffman,  Mar.  31,  1876,  For.  Rel.  1876^ 
210,  215.  Concerning  the  Winslow  case,  see  For.  Rel.  1876,  204-309,  Appendix  A, 
id.,  Moore,  Extradition,  I,  §  150;  Moore,  Dig.,  IV,  306-309  and  documents  there 
cited.    Concerning  case  of  one  Lawrence,  see  Moore,  Extradition,  I,  §  151. 

*'  See  report  of  proceedings  in  England  in  case  of  Alice  Woodhall,  Moore,  Extradi- 
tion, 1,  §  166 

Respecting  the  application  of  the  principle  announced  in  the  Rauscher  case,  in 
relation  to  certain  treaties,  see  Cosgrove  v.  Winney,  174  U.  S.  64;  In  re  Rawe,  77  Fed. 
Rep.  161;  Cohn  v.  Jones,  100  Fed.  Rep.  639;  Johnson  v,  Browne,  205  U.  S.  309; 
Collins  V.  O'Neil,  214  U.  S.  113;  also  Moore,  Dig.,  IV,  312-318,  and  documents  there 
cited;  Frederick  Van  Dyne,  in  Cyc.  of  Law  and  Procedure,  XIX,  81-82. 

Civil  Suits.  Relative  to  the  question  whether  a  fugitive  surrendered  pursuant  to 
the  terms  of  an  extradition  treaty  may,  prior  to  a  reasonable  opportunity  to  leave 
the  country  after  his  discharge  from  custody,  be  arrested  in  or  otherwise  be  made 
answerable  to  a  civil  action,  see  Moore,  Extradition,  I,  §§  178-187,  and  cases  there 
discussed;  documents  cited  in  Moore,  Dig.,  IV,  327-328;  cases  cited  by  Frederick 
Van  Dyne  in  Cyc.  Law  &  Proc.,  XIX,  82.  See  also  express  provision  in  Art.  VII, 
treaty  with  France,  Jan.  6,  1909,  Charles'  Treaties,  36. 

*sSee,  for  example.  Art.  Ill,  treaty  with  Italy,  March  23,  1868,  Malloy's  Trea- 
ties, 967;  Art  IV,  treaty  with  Portugal,  May  7,  1908,  id,,  1469. 
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has  had  an  opportunity  to  return  to  the  country  from  which  he  was 
surrendered,^'  or  if  he  has  been  given  a  month's  grace  after  trial,  con- 
viction or  pardon,  in  which  to  leave  the  country  to  which  he  was  sur- 
rendered.^* Sometimes  the  consent  of  the  accused  "freely  granted  and 
publicly  declared  by  him  "  suflSces.^^  Oftentimes  the  consent  is  reserved 
by  the  surrendering  state,^*  which,  in  some  instances,  is  given  the  right 
to  require  the  production  of  documents  respecting  prosecution  or  con- 
viction.^^ There  is  a  tendency  manifested  in  the  more  recent  treaties 
to  make  a  distinction  between  offenses  enumerated  in  the  agreement  to 
extradite  and  those  not  contained  therein.  Thus,  according  to  Art.  IV 
of  the  treaty  with  the  Netherlands  of  June  2,  1887,  the  restriction 
against  pimishing  the  accused  for  an  offense  other  than  that  for  which 
he  was  surrendered  is  removed  in  case  the  offense  charged  is  one  of  those 
embraced  in  the  convention.^    According  to  a  provision  appearing  in 

w  See  Art.  Ill,  treaty  with  Great  Britain,  July  12,  1889,  Malloy's  Treaties,  I,  741; 
Art.  Vlll,  treaty  with  the  Argentine  Republic,  Sept.  26,  1896,  id.,  I,  27.  Relative  to 
the  application  of  the  British  treaty,  see  Cosgrove  v.  Winney,  174  U.  S.  64;  Bryant 
c;.  United  States,  167  U.  S.  104;  Johnson  v.  Browne,  205  U.  S.  309;  Cohn  v.  Jones, 
100  Fed.  Rep.  639;  correspondence  with  Great  Britain  in  1891,  re  Leda  Lamontagne, 
Moore,  Dig.,  IV,  314-315  and  documents  there  cited. 

"  See  Art.  VII,  treaty  with  France  of  Jan.  6,  1909,  U.  S.  Treaty  Series,  No.  561, 
Charles'  Treaties,  36. 

See  also  correspondence  between  Mr.  Stemburg,  German  Ambassador,  and  Mr. 
Root,  Secretary  of  State,  in  1907,  with  respect  to  the  operation  of  the  existing  ex- 
tradition treaty  with  Germany,  containing  no  provision  as  to  the  circumstances 
when  a  person  extradited  thereunder  might  be  prosecuted  and  punished  for  an  offense 
committed  prior  to  extradition.    For.  Rel.  1907, 1,  517-519. 

»*See,  for  example  Art.  VIII,  treaty  with  Norway,  June  7,  1893,  Malloy's 
Treaties,  II,  1303;  Art.  VIII,  treaty  with  Denmark,  Jan.  6, 1902,  id.,  I,  393.  Accord- 
ing to  Art.  IX  of  the  treaty  with  Switzerland,  May  14,  1900,  the  consent  of  the 
accused  is  to  be  expressed  in  open  court  and  entered  upon  the  record,  id.,  II,  1774. 

••  See  Art.  IX,  treaty  with  Peru,  Nov.  28,  1899,  Malloy's  Treaties,  II,  1448;  Art. 
Ill,  treaties  with  Uruguay  and  Paraguay,  March  11,  1905,  id.,  II,  1826.  See  corre- 
spondence, 1894-1895,  with  the  German  Embassy  at  Washington  relative  to  the  con- 
sent of  Jacob  David  to  trial  in  Illinois  for  an  offense  other  than  that  for  which  he  was 
extradited  from  Prussia,  pursuant  to  the  treaty  of  June  16,  1852,  which  contained  no 
provision  relative  to  the  matter.  For.  Rel.  1895,  I,  488-497,  contained  in  part  in 
Moore,  Dig.,  IV,  320-326.    See  also  documents  id.,  IV,  319  and  326. 

"^  This  provision  frequently  appears.  See,  for  example.  Art.  IV,  treaty  with  £1 
Salvador,  April  11,  1911,  Charles'  Treaties,  109. 

"  Malloy's  Treaties,  II,  1268. 
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Art.  IV  of  the  treaty  with  Brazil  of  May  14,  1897,  the  right  given  the 
accused  to  a  month  of  grace  in  which  to  leave  the  country  to  which  he 
was  surrendered,  prior  to  his  prosecution  for  an  offense  other  than  the 
one  embraced  in  the  treaty,  may  be  lost  to  him,  should  the  attempt  be 
made  to  prosecute  him  for  an  offense  specified  in  the  convention  other 
than  that  for  which  he  was  surrendered,  and  provided  the  consent  of  the 
surrendering  government  be  given.  ^^  Certain  treaties  go  further,  and 
make  express  provision  that  the  accused  may  be  prosecuted  for  an 
offense  mentioned  in  the  agreement  other  than  that  for  which  he  was 
surrendered,  subject  to  notice  to  the  surrendering  state,  to  which  is 
reserved  the  right  to  demand  the  production  of  documents.^ 

The  treaties  of  the  United  States  do  not  purport  to  limit  in  any  way  the 
prosecution  of  the  accused  at  any  time  after  his  surrender  for  any  offense 
whatsoever  committed  subsequent  to  extradition,  against  the  laws  of  the 
state  to  which  he  has  been  given  up.  The  Supreme  Court  of  the  United 
States  has  clearly  declared  that  nothing  in  the  Rauscher  case  is  authority 
for  the  contention  that  any  duty  rests  upon  the  state  to  which  surrender 
has  been  made,  to  afford  the  accused  opportunity  after  his  trial  or  other 
termination  of  his  case,  to  return  to  the  country  from  which  he  was 
extradited.*^ 

(b)  Ldmitation  of  trial  by  prescription 

Provision  is  frequently  made  in  the  more  recent  treaties  of  the  United 
States  that  extradition  shall  not  be  granted  if  the  enforcement  of  the 

**  M  alloy's  Treaties,  I,  148.  Similar  provision  is  to  be  found  in  Art.  Ill,  treaty 
with  Belgium,  Oct.  26,  1901,  id.,  I,  107;  Art.  Ill,  treaty  with  Guatemala,  Feb.  27, 
1903,  id,,  I,  880;  Art.  Ill,  treaty  with  Nicaragua,  March  1,  1905,  id.,  II,  1295;  Art 
III,  treaty  with  San  Marino,  Jan.  10,  1906,  id,,  II,  1600. 

^  See  Art.  Ill,  treaty  with  Luxemburg,  Oct.  29,  1883,  Malloy's  Treaties,  I,  1055; 
Arts.  XII  and  XIII,  treaty  with  Mexico,  Feb.  22,  1899,  id,,  I,  1189. 

"Collins  V.  O'Neil,  214  U.  S.  113;  affirming  in  re  Collins,  151  Califofnia  840. 
Declared  Peckham,  J.,  in  the  course  of  the  opinion  of  the  court: 

"It  is  impossible  to  conceive  of  representatives  of  two  civilised  countries  solemnly 
entering  into  a  treaty  of  extradition,  and  therein  providing  that  a  criminal  sorreodered 
according  to  demand,  for  a  crime  that  he  has  committed,  if  subsequently  to  his 
surrender  he  is  guilty  of  murder  or  treason  or  other  crime  is,  neverthdees,  to  have  the 
right  guaranteed  to  him  to  return  unmolested  to  the  country  which  surrendered  him. 
We  can  imagine  no  country,  by  treaty,  as  desirous  of  exacting  such  a  oonditioD  of 
surrender  or  any  countiy  as  willing  to  accept  it.''    {Id,,  122-123.) 
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penalty  for  the  act  committed  by  the  accused  has  been  barred  by  limita- 
tion according  to  the  laws  of  the  country  to  which  the  requisition  is 
addressed.*^  According  to  a  very  few  conventions^  there  is  a  similar 
reservation,  if  from  lapse  of  time  (or  other  lawful  cause)  the  accused  is 
exempt  from  prosecution  according  to  the  law  of  the  place  where  the 
offense  is  committed.*'  By  one  treaty  extradition  is  precluded  when  by 
the  law  of  either  the  demanding  country  or  that  upon  which  extradition 
is  made  ''the  criminal  prosecution  or  penalty  imposed  is  barred  by 
limitation.''  ^ 

7.   REQUISITION.    MANDATE 

The  formal  demand  for  the  extradition  of  a  fugitive  is  known  as  the 
requisition  and  must  emanate  from  the  executive  authority  of  the  de- 
manding state.*^  The  treaties  of  the  United  States  commonly  provide 
that  requisition  shall  be  made  by  the  diplomatic  agents  of  the  con- 
tracting parties,  or  in  their  absence,  by  superior  consular  oflScers.** 

••See,  for  example,  Art.  VIII,  treaty  with  France,  Jan.  6,  1909,  Charles'  Treaties, 
36.    Concerning  this  treaty  see  editorial  comment,  this  Journal,  V,  1060. 

**  See,  for  example.  Art.  V,  treaty  with  the  Dominican  Republic,  June  19,  1909, 
Charles'  Treaties,  27;  Art.  V,  treaty  with  El  Salvador,  April  18, 1911,  id.,  109;  Art.  V, 
treaty  with  Spain,  June  15, 1904,  Malloy's  Treaties,  II,  1715. 

•*  Art.  VIII,  treaty  with  Switzerland,  May  14,  1900,  Malloy's  Treaties,  II,  1773. 
See  also  Art.  II,  convention  concluded  by  Central  American  States  at  Central  Amer- 
ican Peace  Conference,  Washington,  Dec.  20,  1907,  For  Rel.  1907,  II,  702. 

Miscellaneous  Provisions.  It  may  be  observed  that  the  more  recent  treaties 
of  the  United  States  make  provision  for  the  deferring  of  extradition  where  the  accused 
is  being  prosecuted  in  the  state  upon  which  requisition  is  made,  for  an  offense  there 
committed,  until  he  is  entitled  to  liberation.  (See,  for  example.  Art.  VI,  treaty  with 
Guatemala,  Feb.  27,  1903,  Malloy's  Treaties,  I,  881.) 

Provision  is  frequently  made  respecting  articles  found  in  the  possession  of  the 
accused  and  obtained  through  the  commission  of  the  act  with  which  he  is  charged 
(See,  for  example.  Art.  IX,  treaty  with  Brazil,  May  14,  1897,  Malloy's  Treaties,  I, 
149),  or  which  may  be  material  as  evidence  in  making  proof  of  the  crime.  (See,  for 
example,  Art.  X,  treaty  with  Spain,  June  15,  1904,  Malloy's  Treaties,  II,  1715.) 

•»  See  Cushing,  Atty-Gen.,  7  Cp.  6;  see  also  Moore,  Extradition,  §  219. 

••  See,  for  example.  Art.  X,  convention  with  Brazil,  May  14,  1897,  Malloy's  Trea- 
ties, I,  150. 

According  to  Art.  IX  of  the  treaty  with  Mexico  of  Feb.  22, 1899,  it  is  provided  that: 

*'  In  the  case  of  crimes  or  offenses  committed  or  charged  to  have  been  committed  in 
the  frontier  states  or  territories  of  the  two  contracting  parties,  requisitions  may  be 
made  either,  through  their  respective  diplomatic  or  consular  agents  as  aforesaid,  or 
through  the  chief  civil  authority  of  the  respective  state  or  territory,  or  through  such 
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While  a  formal  requisition  is  always  a  condition  precedent  to  the  final 
surrender  of  the  fugitive,  it  bears  no  such  relation  to  his  arrest  or  to  the 
judicial  proceedings  in  the  United  States  preliminaiy  to  commitment.^ 
Requisition  is  always  to  be  made  upon  the  foreign  offices  of  the  con- 
tracting parties,  and  hence,  when  the  demand  is  made  upon  the  United 
States,  it  must  be  addressed  to  the  Secretary  of  State.^ 

The  Federal  courts  and  the  Department  of  State  seem  at  the  present 
time  to  be  agreed  that  the  provisions  of  §  5270  of  the  Revised  Statutes 
render  unnecessary  the  issuance  of  a  mandate  or  a  certificate  of  requisi- 
tion by  the  Secretary  of  State  as  a  foundation  for  proceedings  in  the 
United  States  with  a  view  to  the  arrest  or  commitment  of  a  fugitive.^ 

chief  civil  or  judicial  authority  of  the  districts  or  couDties  bordeiiDg  on  the  frontier 
as  may  for  this  purpose  be  duly  authorised  by  the  said  chief  dvil  authority  of  the 
said  frontier  states  or  territories,  or  when,  from  any  cause,  the  civil  authority  of  such 
state  or  territory  shall  be  suspended,  through  the  chief  military  officer  in  command 
of  such  state  or  territory,  and  such  respective  competent  authority  shall  thereupon 
cause  the  apprehension  of  the  fugitive,  in  order  that  he  may  be  brought  before  the 
proper  judicial  authority  for  examination."    (Malloy's  Treaties,  1, 1188.) 

See  also  Art.  Ill  of  convention  with  the  Netherlands,  January  18, 1904,  extending 
to  the  island  possessions  and  colonies  of  the  contracting  parties  the  extradition  treaty 
of  June  2,  1887,  Malloy's  Treaties,  II,  1272;  also  Art.  XIII,  of  treaty  with  France  of 
January  6, 1909,  respecting  the  requisition  for  the  surrender  of  a  fugitive  criminal  who 
has  taken  refuge  in  a  colony  or  foreign  possession  of  either  contracting  party,  Charles' 
Treaties,  37. 

^  Provision  is  frequently  made,  as  in  Art.  IX  of  the  treaty  with  Nicaragua  of 
March  1,  1905  (M alloy's  Treaties,  II,  1296),  for  the  provisional  detention  of  the 
fugitive  prior  to  the  presentation  of  a  formal  demand  for  his  surrender.  See  also 
Benson  9.  McMahon,  127  U.  S.  457;  In  re  Adutt,  55  Fed.  Rep.  376;  In  re  Orpen,  86 
Fed.  Rep.  760;  In  re  Schlippenbach,  164  Fed.  Rep.  783. 

*■  See  Gushing,  Atty-Gen.,  8  Op.  40;  also  Bonaparte,  Atty-Gen.,  July  10,  1908, 
For.  Rel.  1908,  595. 

Relative  to  applications  by  the  United  States  for  the  extradition  from  foreign 
countries  of  fugitives  from  justice,  see  general  circular  of  the  Department  of  State, 
October,  1892,  Moore,  Dig.,  IV,  356;  circular  relative  to  the  extradition  of  fugitives 
from  the  United  States  in  British  jurisdiction.  May,  1890,  Moore,  Dig.,  IV,  359; 
documents  contained  and  cited  in  Moore,  Dig.,  IV,  362-368  relative  to  extraditicw 
of  fugitives  from  Mexico.  « 

"•See  Benson  v,  McMahon,  127  U.  S.  457;  In  re  Adutt,  55  Fed.  Rep.  376;  In  re 
Orpen.  86  Fed.  Rep  760;  In  re  Schlippenbach,  164  Fed.  Rep.  783;  Ex  parte  Charlton, 
185  Fed  Rep.  880. 

See  also  Mr.  Bayard,  Secy,  of  State,  to  Mr.  West,  Feb.  16,  1886,  MS.  Notes  to 
Great  Britain,  XX,  189,  Moore,  Dig.,  IV,  371. 
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Hence,  it  is  believed  that  the  provisions  of  certain  treaties  indicating 
that  judicial  proceedings  shall  be  dependent  upon  the  exhibition  of  a 
mandate  or  certificate  of  requisition  are  rendered  unimportant.^^ 

8.    PROVISIONAL  DETENTION 

Numerous  treaties  provide  for  the  detention  of  a  fugitive  on  proper 
application  prior  to  the  formal  requisition  for  surrender.  Such  provision 
is  commonly  followed  by  the  declaration  that  the  fugitive  shall  be  re- 
leased from  custody,  unless  formal  requisition  together  with  the  doc- 
umentary proofs  be  made  within  a  specified  period  after  the  date  of 
arrestJ^  As  the  Act  of  Congress  is  considered  applicable  to  such  cases, 
it  is  the  practice  in  the  United  States  to  make  provisional  arrest  irrespec- 
tive of  the  existence  of  appropriate  treaty  provisions  with  demanding 

^  See  Mr.  Frelinghuysen,  Secy,  of  State,  to  Mr.  Barca,  May  23,  1882,  MS.  Notes 
to  Spain,  X,  204,  Moore,  Dig.,  IV,  370;  Mr.  Gresham,  Secy,  of  State,  to  Prince 
Cantacuzene,  Russian  Minister,  Dec.  13,  1893,  MS.  Notes  to  Russia,  VIII,  32, 
Moore,  Dig.,  IV,  372. 

It  is  to  be  observed  that  Art.  VIII  of  the  treaty  with  Mexico  of  Feb.  22,  1809,  pro- 
vides that  after  the  demanding  country  has  fulfilled  specified  requirements  relative 
to  requisition  and  documentary  proofs,  "the  proper  executive  authority  of  the  United 
States  of  America,  or  of  the  United  Mexican  States,  as  the  case  may  be,  shaU  then 
cause  the  apprehension  of  the  fugitive."    (Malloy's  Treaties,  I,  1187). 

'^  The  conventions  of  the  United  States  providing  for  the  provisional  detention  of 
fugitives  are  not  uniform.  Thus,  for  example.  Art.  IV  of  that  with  Chile  of  April  17, 
1900,  declares  that  the  proper  course  in  the  United  States  shall  be  "to  apply  to  a 
judge  or  other  magistrate  authorized  to  issue  warrants  of  arrest  in  extradition  cases 
and  present  a  complaint  on  oath,  as  provided  by  the  statutes  of  the  United  States" 
(MaUoy's  Treaties,  1 ,  194) .  Others,  such  as  Art.  IV  of  the  treaty  with  Cuba  of  April  6, 
1904,  provide  that  a  complaint  "shall  be  made  by  an  agent"  of  the  demanding 
government  "before  a  judge  or  magistrate  etc."  (Malloy's  Treaties,  I,  369.)  In 
certain  other  conventions,  such  as  Art.  IX  of  convention  with  Guatemala  of  Feb- 
ruary 27,  1903,  it  is  declared  that  "each  government  shall  endeavor  to  procure  the 
provisional  arrest  of  such  criminal  and  to  keep  him  in  safe  custody"  for  a  specified 
period  of  time  to  await  the  production  of  documents  upon  which  the  claim  for  extra- 
dition is  founded.  (M alloy's  Treaties,  I,  882.)  It  is  not  believed  that  this  provision 
is  intended  to  contemplate  the  arrest  of  a  fugitive  in  the  United  States  save  on  a  com- 
plaint under  oath.  Nevertheless,  it  is  significant  of  what  the  political  department 
believes  to  be  a  sufficient  cpmpliance  with  the  existing  law.  When  the  United  States 
agrees  to  procure  the  arrest  of  a  fugitive,  it  seems  to  undertake  by  implication  that 
its  own  officers  shall,  under  certain  contingencies,  become  the  agents  of  the  demanding 
government  for  the  purpose  of  swearing  to  complaints. 
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countries.^'  While,  therefore,  a  demaDdmg  state  which  had  caused  the 
provisional  detention  of  a  fugitive  would  lack  the  right  to  complain 
that  its  treaty  was  violated,  if,  upon  its  own  failure  to  produce  the 
requisition  and  documentary  proofs  within  the  time  agreed  upon  after 
the  date  of  arrest,  the  fugitive  were  released,  it  is  not  believed  that  the 
fugitive  himself  would,  under  similar  circumstances,  be  necessarily 
entitled  to  his  discharge  from  custody,  if  it  appeared  that  the  effort  to 
secure  his  extradition  was  still  being  prosecuted  in  good  faith  by  the 
state  from  whose  territory  he  had  fledJ* 

9.    INTERPRETATION 

Treaties  of  extradition  are  to  be  interpreted  by  the  same  processes 
that  are  applicable  to  other  international  agreements.  There  is  always 
involved  a  two-fold  mquiry :  first,  respecting  the  standard  of  interpreta- 
tion; secondly,  concerning  the  sources  of  interpretation.^^  Thus,  in  case 
of  a  dispute,  proof  that  at  the  time  of  negotiation  the  contracting  parties 
did  in  fact  understand  that  a  certain  term  had  a  particular  signification, 
whatever  that  may  be,  should  be  decisive.^*  The  observance  by  the 
courts  of  so-called  rules  of  construction  is  not  believed  to  be  in  defiance 
of  this  requirement.  It  simply  indicates  that,  in  the  absence  of  evidence 
to  the  contrary,  a  single  reasonable  inference  must  be  deduced  from  the 
conduct  of  the  parties  as  expressed  in  their  agreement.  It  does  not 
signify  that  evidence  showing  a  contrary  understanding  should  be  re- 
jected or  unheeded.  When,  however,  under  similar  circumstances, 
there  is  habitual  failure  to  offer  such  evidence,  rules  of  construction 

'<  8ee  Mr.  Bayard,  Secy,  of  State,  to  Mr.  Parkhurst,  No.  18,  Jan.  28, 1889,  For.  Rd. 
1889, 50. 53.  Moore,  Dig.,  IV,  382;  Mr.  Moore,  Assist.  Secy,  of  State,  to  the  Attomey- 
General.  May  26,  1898,  227  MS.  Dom.  Let.  651,  Moore,  Dig.,  IV,  383.  See  also 
Moore,  Extradition,  I,  395-407. 

''  See  comment  of  Prof.  Moore,  relative  to  a  communication  of  Mr.  Hill,  Acting 
Secy,  of  State,  to  Mr.  Aspiroz,  Mexican  Ambassador,  No.  174,  May  14,  1901,  MS. 
Notes  to  Mexican  Legation,  X,  585,  Moore,  Dig.,  IV,  384. 

'*See  ''Concerning  the  Interpretation  of  Treaties,''  this  Journal,  III,  46;  also 
Wigmore,  Evidence,  IV,  3470. 

^*  This  is  substantially  the  position  taken  by  the  United  States  as  to  the  interpreta- 
tion of  its  extradition  treaty  with  Italy  of  February  8, 1868.  See  Moore,  Extradition, 
I,  §  141. 


NOTES  ON  THE  EXTRADITION  TREATIES  OF  THE  I7.  8.  609 

become  more  certain  of  application,  and  their  true  nature  is  obscured  by 
reason  of  the  frequency  with  which  they  are  observed^* 

When  the  municipal  laws  of  a  contracting  state  establish  the  procedure 
to  be  followed  in  extradition  cases,  in  order  to  facilitate  the  operation  of 
its  treaties,  it  must  be  inferred  that  the  requirements  of  those  laws  are 
had  in  contemplation  at  the  time  of  n^otiation,  and  that,  in  the  absence 
of  evidence  to  the  contrary,  there  has  been  no  attempt  to  nullify  them 
by  an  undertaking  inconsistent  therewith.  Thus,  it  is  generally  believed 
that  the  extradition  treaties  of  the  United  States,  however  differing 
in  scope  and  phraseology,  are  always  concluded  with  reference  to  the 
existing  Acts  of  Congress,  and  are  therefore  to  be  construed  in  harmony 
therewith,  and  that  they,  furthermore,  necessarily  indicate  the  con- 
struction placed  upon  the  local  laws  by  the  Department  of  State.^ 

The  Supreme  Court  of  the  United  States  is  emphatic  in  its  opinion 
that  there  should  be  imputed  to  the  contracting  parties  the  intention  that 
a  technical  non-compliance  with  some  formality  of  criminal  procedure 
should  not  be  allowed  to  stand  in  the  way  of  the  discharge  of  a  contrac- 
tual obligation  expressed  in  an  extradition  treaty.^ 

^  It  may  be  observed  that  under  certain  circumstances  a  national  court,  as  dis- 
tinguished from  an  international  tribunal,  may  feel  itself  fettered  in  the  task  of  in- 
terpretation by  the  position  taken  by  the  political  department  of  its  own  govern- 
ment, even  subsequent  to  the  time  of  negotiation.  See  Charlton  9.  Kelly,  229  U.  S. 
447,  476.    Compare,  Ex  yarte  Charlton,  185  Fed.  Rep.  880,  886. 

"  See  Johnson  v.  Browne,  205  U.  S.  309. 

'*  See  Grin  v.  Shine,  187  U.  S.  181, 184,  where  Brown,  J.,  speaking  for  a  unanimous 
court  declared: 

"In  the  construction  and  carrying  out  of  such  treaties  the  ordinary  technicalities  of 
criminal  proceedings  are  applicable  only  to  a  limited  extent.  Foreign  Powers  are  not 
expected  to  be  versed  in  the  niceties  of  our  criminal  laws,  and  proceedings  for  a 
surrender  are  not  such  as  put  in  issue  the  life  or  liberty  of  the  accused.  They  simply 
demand  of  him  that  he  shall  do  what  all  good  citizens  are  required,  and  ou^^t  to  be 
willing  to  do,  m.,  submit  themselves  to  the  laws  of  their  country.  Care  should 
doubtless  be  taken  that  the  treaty  be  not  made  a  pretext  for  collecting  private  debts, 
wreaking  individual  malice,  or  forcing  the  surrender  dP  political  offenders;  but  where 
the  proceeding  is  manifestly  taken  in  good  faith,  a  technical  non-compliance  with  some 
formality  of  criminal  procedure  should  not  be  allowed  to  stand  in  the  way  of  a  faithful 
discharge  of  our  obligations.  Presumably  at  least,  no  injustice  is  contemplated,  and 
a  proceeding  which  may  have  the  effect  of  relieving  the  country  from  the  presence  of 
one  who  is  likely  to  threaten  the  peace  and  good  order  of  the  community,  is  rather  to 
be  welcomed  than  discouraged.'' 

See  also  Benson  v.  McMahan,  127  U.  S.  457,  466-467;  Wright  v.  Henkd,  190  U  S. 
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Where  a  treaty  lacks  any  specific  reference  to  the  matter,  it  is  gen- 
erally believed  as  a  reasonable  rule  of  construction  that  the  agree- 
ment should  take  effect  from  the  date  of  signature,  and  thus  operate 
retroactively.'* 

40,  57;  Pierce  v.  Creecy,  210  U.  S.  387, 405.  Hohnes,  J.,  in  the  opinion  of  the  court  in 
Glucksman  v,  Henkel,  221  U.  S.  508,  512,  declared: 

"It  is  common  in  extradition  cases  to  attempt  to  bring  to  bear  all  the  factitious 
niceties  of  a  criminal  trial  at  conmion  law.  But  it  is  a  waste  of  time.  Fcx  while  of 
course  a  man  is  not  to  be  sent  from  the  country  mo^y  upon  demand  or  surmise,  yet 
if  there  is  presented,  even  in  somewhat  untechnical  form  according  to  our  ideas  such 
reasonable  ground  to  suppose  him  guilty  as  to  make  it  proper  that  he  should  be  tried, 
good  faith  to  the  demanding  government  requires  his  surrender.'' 

See  also  United  States  v,  Greene,  146  Fed.  Rep.  766. 

"  See  Moore,  Extradition,  I,  §  86  where  the  learned  writer  says:  ''The  principle 
that  a  treaty  is  not  to  be  held  to  operate  retroactively  in  respect  to  vested  rights  does 
not  apply  to  conventi(His  of  extradition.  It  is  a  general  principle  that  such  conven- 
tions apply  to  offences  committed  prior  to  their  conclusion,  unless  there  is  an  expnaa 
limitation.  A  fugitive  has  no  vested  right  of  asylum;  nor  does  the  provision  in  the 
Constitution  of  the  United  States  against  the  enactment  of  ex  poH  facto  laws  i^ply." 
Citing  In  re  Angelo  de  Giacomo,  12  Blatchf.  391,  also  Mr.  Evarts,  Secy,  of  State,  to 
Mr.  Seward,  Jan.  30,  1880;  MSS.  Dom.  Let. 

See  also  Mr.  Hay,  Secy,  of  State,  to  Mr.  Aspiroz,  Mexican  Ambassador,  No.  17, 
July  11,  1899,  MS.  Notes  to  Mexican  Legation,  X,  469,  Moore,  Dig.,  IV,  260,  con- 
cerning date  of  taking  effect  of  the  extradition  treaty  with  Mexico,  Fdxniary  22, 
1899. 

Most-Favored-Nation  Clause.  It  is  generally  believed  that  extradition  treaties 
do  not  fall  within  the  most-favored-nation  clause.  See  Cushing,  Atty-Gen.,  6  Op. 
148, 155;  Moore,  Dig.,  V,  311. 

Desertinq  Seamen.  Numerous  consular  conventions  and  commercial  treaties  of 
the  United  States  make  provision  for  the  surrender  of  deserting  seam^i  throu|^  the 
intervention  of  consular  officers.  As  the  end  sought  to  be  accomplished  and  the 
procedure  prescribed  differ  sharply  from  those  which  characterise  extradition,  the 
agreements  of  the  United  States  have  not  been  embraced  in  extradition  eonventioas. 
The  statutory  law  of  the  United  States  is,  however,  contained  in  the  duster  on 
extradition. 

Expenses.  "Every  treaty  of  extradition  to  which  the  United  States  is  a  party 
contains  a  provision  that  the  expenses  of  extradition  shall  be  borne  by  the  demanding 
government,  and  it  is  the  practice  for  the  demanding  government  to  defray  the  ex- 
penses of  the  proceedings  whether  the  fugitive  is  eventually  surrendered  or  not." 
(Frederick  Van  Dyne  in  Cyc.  Law  &  Proc.,  XIX,  79.)  For  the  texts  of  the  provisions 
of  the  several  extradition  conventions  of  the  United  States  see  Malloy's  Treaties. 
See  also  Moore,  Extradition,  Chap.  XVIII,  I,  598-610;  Mocve,  Dig.,  IV,  409-411, 
and  documents  there  cited. 
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Conviction  par  Contumace 

The  agreement  expressed  in  numerous  conventions  ^  to  deliver  up  per- 
sons convicted  of  crimes  is  interpreted  both  by  the  political  and  judicial 
departments  of  the  United  States  as  applicable  solely  to  a  fugitive  whose 
conviction  took  place  while  he  was  in  the  custody  of  the  demanding 
govemment.^^  In  case  the  trial  and  conviction  are  subsequent  to  the 
escape  of  the  accused,  so  that  the  judicial  decree  is  par  contumace,  he  is 
regarded  as  one  merely  charged  with  the  commission  of  the  crime. 
Hence  in  the  judicial  proceedings  following  the  requisition  for  his  sur- 
render, such  evidence  of  criminality  must  be  offered  as  is  required  in  any 
case  of  one  charged  with  the  commission  of  an  extraditable  offense.^^ 

10.   SCOPE  OF  TREATIES  WITH  RESPECT  TO  AREAS  COVERED 

The  extradition  treaties  of  the  United  States  commonly  declare  that  a 
person  whose  surrender  may  be  demanded  shall  be  either  charged  with 
or  convicted  of  an  offense  committed  in  the  ''jurisdiction''  of  one  of  the 
contracting  parties,  and  who  seeks  an  asylum  or  who  may  be  found 
within  the  "territories"  of  the  other.^ 

The  term  jurisdiction  appears  to  have  been  employed  to  designate 
any  place  lawfully  subject  to  the  control  for  purposes  of  jurisdiction  of 
the  demanding  state  at  the  time  when  the  act  was  committed,  such  as  a 
public  vessel,^^  or  a  merchant  vessel  on  the  high  seas,^  as  well  as  the  na- 

'^See,  for  example  Art.  I  of  convention  with  Italy,  March  23,  1868,  Malloy's 
Treaties,  I,  967;  also  Art.  1  of  treaty  with  San  Marino,  Jan.  10,  1906,  id.,  II,  1598. 

*>  See  Mr.  Blaine,  Secy,  of  State,  to  the  Minister  of  the  Netherlands,  May  6,  1889, 
relative  to  the  case  of  C.  E.  Plugge,  Moore,  Extradition,  1, 133;  telegram  of  the  Acting 
Secretary  of  State,  to  Mr.  Leishman,  Ambassador  to  Turkey,  Oct.  10, 1907,  For.  Rel. 
1907,  II,  1070.  See  also  Ex  patie  Fudera,  162  Fed.  Rep.  591,  in  which  the  learned 
Judge  cites  Moore,  Extradition,  §  102;  "  Report  of  a  Recent  Extradition  Case,  re 
Macaluso,"  Ills.  L.  R.,  VII,  237;  Ex  parte  La  Mantia,  206  Fed.  Rep.  330. 

**  That  this  requirement  has  not  always  been  appreciated  by  demanding  govern- 
ments is  apparent  from  Ex  parte  Fudera,  162  Fed.  Rep.  591,  and  Ex  parte  La 
Mantia,  206  Fed.  Rep.  330. 

^  See,  for  example,  Art.  I,  treaty  with  Brazil,  May  14, 1897,  Malloy's  Treaties,  1, 147. 

•*  See  President  Adams,  to  Mr.  Pickering,  Secy,  of  State,  May  21,  1799,  relative 
to  the  case  of  one  Nash,  alias  Robbins,  8  John  Adams's  Works,  651,  Moore,  Dig.,  IV, 
281-282;  Moore,  Extradition,  §§  105  and  106,  concerning  the  cases  respectively  of 
Kent  and  of  Markham. 

MSee  Gushing,  Atty-Gen.,  8  Op.  73,  84.    See  also  Mr.  Buchanan,  Minister  to 
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tional  domain.^  On  the  other  hand,  an  offense  perpetrated  by  a  dtisen 
of  a  demanding  state  in  foreign  territory  not  subject  to  its  control,  is 
not  believed  to  have  been  committed  within  the  jurisdiction  of  that 
state,  even  though  it  asserts  the  right  to  punish  the  offender  for  his 
misconduct  as  an  act  in  defiance  of  its  own  commands.^ 

The  term  "territories''  as  descriptive  of  the  place  where  a  fugitive 
seeks  asylum  or  is  found,  is  regarded  as  referring  to  a  place  subject  to  the 
control  of  the  state  upon  which  requisition  is  made,  such  as  its  own 
domain,  or  foreign  territory  under  its  military  occupation,^  or  a 
foreign  merchant  vessel  within  its  harbors,^  or  its  own.  public  vessels. 
Difficulties  that  may  arise  respecting  the  surrender  of  the  fugitive  when 

Ekigland,  to  Mr.  Marcy,  Secy,  of  State,  Aug.  3, 1855,  67  MS.  Deqiatches  from  Great 
Britain,  Moore,  Dig.,  IV,  282. 

In  a  case  of  concurrent  jurisdiction,  such  as,  for  example,  where  an  offense  was 
committed  on  a  merchant  vessel  of  the  demanding  state  on  the  hig)i  aeas,  resulting 
in  the  death  of  the  victim  after  the  vessel  reached  a  port  of  the  state  aa  which  leq- 
uisition  was  made,  the  latter  would  doubtless  be  justified  in  asserting  itself  the  rigjit 
to  prosecute  the  offender,  and  in  declining  to  surrender  him,  if  its  authorities  saw  fit 
to  take  such  a  course.  See  Mr.  Fish,  Secy,  of  State,  to  Mr.  Watson,  Aug.  15, 1874^ 
MS.  Notes  to  Great  Britain,  XVI,  413,  Moore,  Dig.,  IV,  281.  See  also  Stenuunan 
V.  Peck,  83  Fed.  Rep.  690.  Compare  situation  in  case  of  Peter  Lynch,  Moore,  Ebctra- 
dition,  I,  S  107. 

*  See  the  decision  of  Lowell,  J.  in  re  Taylor,  118  Fed.  Rep.  106,  and  the  comment 
thereon  in  Moore,  Dig.,  IV,  280. 

"  See  Williams,  Atty-Gen.,  14  Op.  281,  re  Case  of  Carl  Vogt;  Compare  In  r»  Stupp, 
11  Blatch.  124. 

*'It  has  been  announced  by  the  Department  of  State  that  an  offence  committed 
in  a  country  where  extraterritorial  jurisdiction  is  exercised  by  foreign  Fowers  is  not 
committed  within  the  jurisdiction  of  such  Powers  in  the  sense  of  the  extnulitioii 
treaties,  so  as  to  give  the  government  of  the  country  of  which  the  offender  is  a  dtiaen 
or  subject  the  right  to  demand  his  surrender  from  the  territory  of  the  United  States," 
(Moore,  Extrad.  I,  §  108)  quoting  Mr.  Cadwalader,  Acting  Secy,  of  State,  to  &fr. 
Bingham,  American  Minister  to  Japan,  Aug.  18, 1875,  For.  Rel.  1875,  II,  821. 

"  See  report  of  Jan.  9, 1900,  Magoon's  Reports,  523,  Moore,  Dig.,  IV,  285;  letter  of 
the  Secy,  of  War,  Aug.  17,  1900,  quoted  in  Mr.  Hill,  Acting  Secy,  of  State,  to  Mr. 
Aspiroz,  Mexican  Ambassador,  No.  101,  Sept.  4,  1900,  MS.  Notes  to  Meadcan  Leg*- 
tion,  X,  537,  Moore,  Dig.,  IV,  285. 

It  is  not  believed  that  the  term  ''territories"  has  reference  to  a  foreign  eountiy 
where  rights  of  extraterritorial  jurisdiction  are  exercised  by  the  state  on  which  req- 
uisition is  made.  See  Mr.  Hunter,  Second  Assist.  Secy,  of  State,  to  Mr.  G.  F.  Sew- 
ard, Consul-General,  Aug.  31,  1874,  For.  Rel.  1874,  338;  Mr.  Cadwalader, 
Secy,  of  State,  to  same,  Oct.  23,  1874,  id.,  347;  Moore,  Extradition,  I,  §  109. 

»  See  /n  re  Newman,  79  Fed.  Rep.  622. 
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be  18  found  on  a  public  Tessel,"^  or  concerning  his  arrest  when  he  is  on 
board  a  foreign  merchant  vessd  in  a  port  of  the  state  upon  which  req- 
nisitian  is  made/^  are  unrelated  to  the  question  as  to  whether  the  case 
falls  within  the  scope  of  the  treaty.  If  it  does,  any  problem  rdating  to 
surrend^  b  always  capable  of  adjustment. 

11.   FUGITIVES  FROM  JUSTICE 

The  treaties  of  the  United  States  are  deemed  to  apply  ''not  only  to 
persons  seeking  an  asylum  here  professedly,  but  to  such  as  may^  be 
found  in  the  country."*^  The  reasons  that  may  induce  offenders  to 
enter  are  unimportant.*'  There  is,  howeyer,  a  disposition  on  the  part  of 
the  United  States  to  make  the  requirement  that  the  person  found  within 
its  territories  shall  have  entered  therein  after  having  been  himself  within 
the  "jurisdiction  "  of  the  state  demanding  his  surrender.    Consequently, 

••  See  Mr.  Blaine,  Secy,  of  State,  to  Mr.  Denby,  Minister  to  China,  No.  680,  Dec.  7, 
1891,  For.  ReL  1892,  74,  Moore,  Dig.,  IV,  283. 

*^  See  Mr.  Lincoln,  Minister  to  England,  to  Mr.  Blaine,  Secy,  of  State,  No.  480, 
June  24, 1891,  MS.  Despatches  from  England,  Mo(xe,  Dig.,  IV,  284. 

Domestic  Legislation  for  Extradition  to  Foreign  Terrttort  under  Miu- 
TART  Occupation.  The  enactment  by  a  state  of  a  law  such  as  the  amendment  by 
CkmgresB  of  June  6, 1900  of  §  5270  R.  S.,  providing  for  the  arrest  within  its  territory  of 
persons  found  therein  after  having  violated  certain  criminal  laws  within  foreign  terri- 
tory occupied  by  or  under  the  control  of  the  state,  and  establishing  appropriate  pro- 
cedure for  the  surrender  of  such  persons  to  the  military  governor  of  such  territory,  is 
merely  an  assertion  of  a  right  of  jurisdiction  by  the  sovereign  in  actual  control  of  the 
place  of  refuge,  and  that  also  where  the  crime  was  committed.  It  is  not  based  upon 
treaty.  Nor  is  it  responsive  to  any  international  obligation.  In  so  far  as  the  law  of  na- 
tions is  concerned  such  legislation  is  essentially  domestic  in  character.  See  Neely  v. 
Henkel,  180  U.  S.  109,  in  which  the  Act  of  June  6,  1900,  was  applied  to  Cuba,  while 
occupied  by  the  United  States.  See  also  Mr.  Hay  to  Mr.  von  Mumm,  Oct.  25, 1899, 
For.  Rd.  1899, 318-319,  Moore,  Dig.,  IV,  265-266. 

The  Panama  Canal  Act  of  August,  1912,  extends  the  operation  of  the  extradition 
treaties  of  the  United  States  to  the  territory  embraced  within  the  Isthmian  Canal 
Zone.    (Session  Laws,  62  Cong.,  2  Sess.,  1912,  p.  569.) 

•*  The  language  in  the  text  is  that  employed  in  the  caption  of  the  opmion  by  Cush- 
ing,  Atty-Gen.,  8  Op.  306,  cited  in  Moore,  Dig.,  IV,  286. 

••  See  J.  B.  Moore,  as  to  the  case  of  Salvadorean  refugees,  Am.  L.  Rev.  XXIX, 
1,  5,  where  the  learned  writer  declares  that  "There  is  no  requirement  in  the  treaties 
that  the  individual  whose  surrender  is  demanded  shall  have  'fled'  from  justicei  and 
nothing  is  more  common  than  to  deliver  up  under  their  stipulations  persons  who  are 
not  fugitives  in  fact.''    See  also  In  re  Ezeta,  62  Fed.  Rep.  972,  978. 


514  THE  AMERICAN  JOURNAL  OF   INTERNATIONAL  LAW 

a  person  who  while  in  the  United  States  and  without  leaving  its  domain, 
participated  in  a  conspiracy  to  commit  murder  in  a  foreign  state,  within 
whose  territory  the  conspiracy  was  carried  into  effect,  would  not  be 
regarded  as  liable  to  extradition  upon  the  demand  of  that  state.^ 

Charles  Cheney  Htde. 

**See  Mr.  Hay,  Secy,  of  State,  to  Baron  Fava,  Italian  Ambaasador,  No.  65i, 
March  8,  1901,  MS.  Notes  to  Italian  Legation,  IX,  506,  Moore,  Dig.,  IV,  286. 


THE  PAN  AMERICAN  ORIGIN  OF  THE  MONROE  DOCTRINE 

So  much  has  been  written  regarding  the  origin  of  the  Monroe  Doctrine 
and  on  the  supposed  effects  of  the  various  causes  contributing  to  its 
origin,  toward  its  application  at  various  times  to  different  situations, 
that  the  only  excuse  that  can  be  offered  for  discussing  this  phase  of  it 
must  be  to  cover  it  from  some  fresh  point  of  view. 

The  distinguished  Peruvian  diplomatist  and  author,  Dr.  Anibal  Maur- 
tua,  on  page  20  of  his  book  La  Idea  Panamericana  y  la  cuestian  de  Arbi- 
traje,  published  in  Lima  in  1901,  refers  to  President  Monroe's  message 
of  December  2,  1823,  announcing  the  Monroe  Doctrine,  as  a  ''Pan- 
American  Declaration."  The  great  Argentine  international  jurist, 
Carlos  Calvo,  called  it  ''declaratory  of  complete  American  independ- 
ence," and  the  Peruvian  author,  Carlos  Arenas  y  Loayza,  states  in  his 
excellent  monograph  on  the  Monroe  Doctrine,  published  in  Lima  in  1905, 
that  "the  Monroe  Doctrine  is  linked  with  our  past  and  with  our  present, 
and  gives  us  the  key  of  the  future  of  these  Republics,  considered  in 
relation  to  the  events  of  our  times  and  the  indications  of  the  future; 
which  republics,  extending  over  the  same  continent,  form  one  sole  body, 
are  called  on  to  have  one  and  the  same  spirit  and  to  work  in  accord,  in 
edifying  friendship  for  justice  and  peace  on  earth." 

Whence  comes  this  Pan  American  nature  of  the  Monroe  Doctrine? 
It  comes  from  its  Pan  American  origin. 

In  the  instructions  of  Secretary  Monroe  to  Alexander  Scott,  agent  of 
the  United  States  of  America  to  Venezuela,  dated  May  14, 1812,  we  find 
the  following  statement: 

The  United  States  are  disposed  to  render  to  the  Government  of 
Venezuela,  in  its  relations  with  foreign  Powers,  all  the  good  offices  that 
they  may  be  able.  Instructions  have  been  already  given  to  their  Min- 
isters at  Paris,  St.  Petersburg,  and  London,  to  make  known  to  those 
Courts  that  the  United  States  take  an  interest  in  the  independence  of 
the  Spanish  Provinces. 

515. 
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The  next  link  in  the  chain  occurs  in  July,  1821,  two  years  and  six 
months  before  the  famous  Doctrine  was  actually  issued,  in  a  despatch 
from  Mr.  Thomas  L.  L.  Brent,  American  charge  d'affaires  at  Madrid, 
to  the  Secretary  of  State,  dated  July  10, 1821  : 

As  far  as  I  have  been  able  to  form  an  opinion,  it  is,  that  the  foreign 
Powers,  during  the  agitation  of  the  American  question,  have  endeavored 
to  prevent  any  arrangement  between  the  parties. 

On  the  9th  of  July,  Mr.  Brent  had  an  interview  with  Mr.  Ravenga^ 
one  of  the  commissioners  of  Bolivar,  at  Mr.  Ravenga's  request. 

He  calculated,  he  said,  upon  the  friendship  of  the  United  States  to 
promote  the  independence  of  the  Republic  of  Colombia;  he  had  a  full 
conviction  that  he  could  rely  upon  it.  Mr.  Monroe,  when  Secretary  of 
State,  had  informed  him  that  all  the  Ministers  of  the  United  States  in 
Europe  had  instructions  to  advance  the  acknowledgment  of  their  in« 
dep)endence  by  foreign  Powers. 

I  sympathized  with  him  in  the  unpleasant  situation  in  which  he  was 
placed,  and  feared  that  the  sentiment  in  Spain  was  not  as  favorable  as 
could  be  desired.  He  was  perfectly  justified,  I  said,  in  relying  upon  the 
good  dispositions  of  the  United  States.  It  was  their  interest  and  their 
sincere  wish  that  the  acknowledgment  of  the  independence  of  South 
America  should  be  accelerated.  The  United  States  had  not  only  b^n 
more  forwa^  than  any  other  Power  in  publishing  to  the  world  their 
wishes  with  respect  to  her,  but  had  accompanied  them  with  actions, 
which  certainly  afforded  the  best  proof  of  their  sincerity;  and  among 
them,  I  adverted  to  the  message  of  the  President  to  the  Congress  of  the 
United  States  at  the  commencement  of  its  last  session,  in  whidi,  alluding 
to  the  proposed  negotiation  between  the  late  colonies  and  Spain,  the 
basis  of  which,  if  entered  upon,  would  be  the  acknowledgment  of  their 
independence,  he  says — "  To  promote  that  result  by  friendly  counsels, 
including  Spain  herself,  has  been  the  uniform  policy  of  the  Government 
of  the  United  States.'' 

The  friendship  of  the  United  States,  he  said,  was  very  grateful  to  the 
Republic  of  Colombia,  and  he  hoped  and  expected  that,  at  the  com- 
mencement of  the  next  meeting  of  Congress,  the  acknowledgment  of  its 
independence  would  be  decided  upon;  the  moment  had  arrived  when  all 
the  Powers  of  the  world  would  see  the  propriety  of  it.  He  calculated 
that  the  United  States  would  be  the  first  to  take  this  step;  hoped  to  see  a 
confederacy  of  republics  through  North  and  South  America,  united  by 
the  strongest  ties  of  friendship  and  interest;  and  he  trusted  that  I  would 
use  my  exertions  to  promote  the  object  he  so  much  desired. 

I  heartily  concurred  with  him  in  the  hope  that  all  governments  would 
resolve  to  adopt  a  measure  so  conformable  to  justice;  joined  with  him 
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in  the  agreeable  anticipations  of  the  progress  of  free  principles  of  govern- 
ment, of  the  intimate  union  and  brilliant  prospects  of  the  states  of  our 
new  world.  I  presumed,  I  said,  it  was  not  necessary  to  bring  to  his  mind 
the  high  interest  felt  by  the  United  States  in  their  welfare — an  interest 
in  which  I  deeply  participated,  and  desired,  as  much  as  he  possibly 
could,  the  happiness  of  our  Spanish  American  brethren.  What  would  be 
the  determination  of  the  United  States  at  the  period  of  the  commence- 
ment of  Congress,  it  was  impossible  for  me  to  foresee;  whether  they  would 
consider  it  a  seasonable  moment  for  doing  that  which  was  so  much 
desired,  was  a  point  I  could  not  resolve. 

Six  months  later  a  request  came  from  the  first  Latin  American  minister 
ever  received  by  the  United  States  of  America,  Manuel  Torres,  of 
Colombia  (see  the  article  on  the  "Pan  Americanism  of  Henry  Clay"  in 
the  BvUetin  of  the  Pan  American  Union,  May,  1913),  for  the  United 
States  to  announce  the  Monroe  Doctrine: 

The  glory  and  the  satisfaction  of  being  the  first  to  recognize  the  in- 
dependence of  a  new  republic  in  the  south  of  this  continent  belongs,  in 
all  respect  and  considerations,  to  the  Government  of  the  United  States. 
The  present  political  state  of  New  Spain  requires  the  most  earnest 
attention  of  the  Government  of  the  United  States.  There  has  occurred 
a  project,  long  since  formed,  to  establish  a  monarchy  in  Mexico,  on  pur- 
pose to  favor  the  views  of  the  Holy  Alliance  in  the  New  World;  this  is  a 
new  reason  which  ought  to  determine  the  President  of  the  United  States 
no  longer  to  delay  a  measure  which  will  naturally  establish  an  American 
Alliance,  capable  of  counteracting  the  projects  of  the  European  Powers, 
and  of  protecting  our  republican  institutions.  My  government  has 
entire  confidence  in  the  prudence  of  the  President,  in  his  disposition  to 
favor  the  cause  of  the  liberty  and  of  the  independence  of  South  America, 
and  his  great  experience  in  the  management  of  public  business. — (17th 
Congress,  1st  Session,  No.  327 — Manuel  Torres  to  the  Secretary  of 
State,  Philadelphia,  Nov.  30th,  1821.) 

It  will  be  noted  that  this  was  written  over  two  years  before  the  Monroe 
Doctrine  was  actually  declared  on  December  2, 1823. 

The  following  extract  from  an  instruction  from  Secretary  of  State 
John  Quincy  Adams  to  the  first  United  States  minister  to  Colombia, 
Richard  C.  Anderson,  dated  May  27, 1823,  six  months  before  the  declara- 
tion of  the  Monroe  Doctrine,  continues  the  trend  of  events: 

The  Colombian  Government,  at  various  times,  have  manifested  a 
desire  that  the  United  States  should  take  some  further  and  active  part 


518  THE  AMERICAN  JOURNAL  OP  INTERNATIONAL  LAW 

in  obtaining  the  recognition  of  their  independence  by  the  European 
Governments,  and  particularly  by  Great  Britain.  Thb  has  been  done 
even  before  it  was  solicited.  All  the  Ministers  of  the  United  States  in 
Europe  have  for  many  years  been  instructed  to  promote  the  cause,  by 
any  means  consistent  with  propriety,  and  adapted  to  their  end.  at  the 
respective  places  of  their  residence.  The  formal  proposal  of  a  concerted 
recognition  was  made  to  Great  Britain  before  the  CJongress  of  Aix-la- 
Chapelle.  At  the  request  of  Mr.  Torres,  on  his  dying^  bed  [be  died 
July  15, 1822,  at  Philadelphia],  and  signified  to  us  after  his  decease,  Mr. 
Rush  was  instructed  to  give  every  aid  in  his  power,  without  offense  to  the 
British  Government,  to  obtain  the  admission  of  Mr.  Ravenga  [see  Mr. 
Brent's  despatch  regarding  Mr.  Ravenga,  printed  i^ve];  of  which 
instruction,  we  have  recent  assurances  from  Mr.  Rush  that  he  is  con- 
stantly mindful.  Our  own  recognition,  undoubtedly,  opened  all  the 
ports  of  Europe  to  the  Colombian  flag,  and  your  mission  to  Ck>lombia, 
as  well  as  those  to  Buenos  Aires  and  Chile,  cannot  fail  to  stimulate  the 
cabinets  of  maritime  Europe,  if  not  by  the  liberal  motives  that  influenced 
us,  at  least,  by  selfish  impulses,  to  a  direct,  simple  and  unconditional 
recognition.  We  shall  pursue  this  policy  steadily  tnrough  all  the  changes 
to  be  foreseen,  of  European  affairs.  There  is  every  reason  to  believe  that 
the  preponderating  tendency  of  the  war  in  Spain,  will  be  to  promote  the 
universal  recognition  of  the  South  American  Governments,  and  at  all 
events,  our  course  will  be  to  promote  it  by  whatever  influence  we  may 
possess. 

In  this  connection  the  following  extract  from  a  letter  from  Lafayette 
to  Henry  Clay,  dated  December  29, 1826,  is  interesting: 

How  do  you  find  Mr.  Canning's  assertion  in  the  British  Parliament, 
that  he,  Mr.  Canning,  has  called  to  existence  the  new  Republics  of  the 
American  Hemisphere?  when  it  is  known  by  what  example,  what  declara- 
tion, and  what  feelings  of  jealousy  the  British  Government  has  been 
dragged  into  a  slow,  gradual,  and  conditional  recognition  of  that  in- 
dependence.   (Vol.  IV,  page  154,  Works  of  Clay,  18&6  edition.) 

From  the  foregoing  it  will  be  deduced  that — 

(1)  The  South  Americans  asked  for  the  Monroe  Doctrine; 

(2)  Their  doing  so  gave  it,  from  its  inception,  a  Pan  American  nature; 

(3)  Their  asking  for  it  furnishes  an  additional  argument  for  its  purely 
American,  as  contrasted  with  its  supposedly  Americo-British,  origin. 

(4)  Such  early  action  on  the  part  of  Latin  America  should  not  be  lost 
sight  of  in  present  day  applications  of  the  Monroe  Doctrine. 

The  following  quotation  from  a  pamphlet  published  in  1902  by  the 


THE   PAN   AMERICAN   ORIGIN   OF  THE  MONROE   DOCTRINE  519 

late  William  L.  Scruggs,  formerly  United  States  minister  to  Colombia 
and  Venezuela,  supports  the  foregoing  sentiments  of  Lafayette: 

It  has  been  said,  and  repeated  often  enough  to  gain  some  degree  of 
credence,  that  the  first  suggestion  of  the  Monroe  Doctrine  had  an 
European  origin.  The  claim  is  that  the  British  Premier,  Mr.  Canning, 
suggested  it  to  Mr.  Rush,  during  their  personal  conference  m  September, 
1823,  relative  to  the  desipis  of  the  so-called  "Holy  Alliance'*  upon  the 
newly  enfranchised  Spamsh-American  republics. 

The  absurdity  of  this  claim  is  too  manifest  for  serious  consideration. 
In  the  first  place,  the  Canning-Rush  conference  did  not  take  place  until 
two  months  after  the  date  of  Mr.  Adams'  note  to  Mr.  Rush  nor  until  a 
month  and  a  half  after  Mr.  Adams'  oral  declarations  to  the  Russian 
Minister.  Hence  the  impossibility  that  the  suggestion  could  have  come 
from  Mr.  Canning  and  at  the  time  and  place  indicated;  and  it  has  never 
been  intimated,  much  less  asserted,  that  it  came  from  him  at  any  time 
prior  to  that.  In  the  second  place,  we  have  Mr.  Canning's  own  words  in 
refutation  of  the  claim,  which,  in  the  absence  of  rebutting  evidence,  ought 
to  be  conclusive.  In  a  letter  addressed  to  the  British  Minister  at  Madrid, 
dated  December  21, 1823  (see  Stapleton's  Canning  and  his  Times,  p.  395; 
Wharton's  Digest,  Sec.  57)  he  uses  this  language: 

"Monarchy  in  Mexico  and  Brazil  would  cure  the  evils  of  universal 
democracy,  and  prevent  the  drawing  of  a  demarcation  which  I  most 
dread,  America  versus  Europe." 

And  further  on,  in  the  same  letter,  speaking  of  his  conference  with 
Mr.  Rush,  he  says:  "While  I  was  yet  hesitating,  in  September  last,  what 
shape  to  give  the  proposed  declaration  and  protest"  (against  the  designs 
of  the  Holy  Alliance)  **I  sounded  Mr.  Rush,  the  American  Minister  here, 
as  to  his  powers  and  disposition  to  join  in  any  step  which  we  might  take 
to  prevent  a  hostile  enterprise  by  European  powers  against  Spanish 
America.  He  had  no  powers;  but  he  would  have  taken  upon  himself  to 
join  us  if  we  would  have  begun  by  recognizing  the  independence  of  the 
Spanish-American  States.  This  we  could  not  do,  and  so  we  went  on 
without.  But  I  have  no  doubt  that  his  report  to  his  Government  of  this 
sounding,  which  he  probably  represented  as  an  overture,  had  something 
to  do  in  hastening  the  explicit  declaration  of  the  President." 

This  letter,  it  will  be  observed,  was  written  nineteen  days  after  the 
date  of  Mr.  Monroe's  message  to  Congress. 

The  point  is  that  Mr.  Canning  deliberately  placed  himself  on  record 
as  opposed  to  the  Doctrine  enunciated  in  both  the  message  and  the  note, 
and  hence  could  not  have  inspired  either. 

Charles  Lyon  Chandler. 
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PART  II  ♦ 

UNNEUTRAL  SERVICE 

Chapter  3,  devoted  to  unneutral  service,  has  only  three  articles;  but 
they  are  important  and  were  debated  perhaps  with  more  spirit  than  any 
other  articles  of  the  Declaration.  The  general  subject  is  one  which  has 
been  treated  by  Lord  Stowell  in  a  series  of  masterly  judgments,  and  it  is 
believed  that  an  examination  of  two  or  three  of  them  would  form  the 
best  introduction  to  this  chapter. 

In  the  case  of  the  Carolina  (4  C.  Robinson,  256),  decided  in  1802,  a 
Swedish  vessel  captured  at  the  taking  of  Alexandria  and  lost,  while  in  the 
possession  of  the  captors,  by  accident  and  stress  of  weather,  before  the 
validity  of  the  capture  was  passed  upon  by  the  court,  had  served  as  a 
transport  in  the  French  expedition  to  Alexandria  and,  upon  suit  brou^t 
by  its  owners,  Lord  Stowell  said: 

If  an  act  of  force,  exercised  by  one  belligerent  on  a  neutral  ship  or 
person,  is  to  be  deemed  a  sufficient  justification  for  any  act  done  by 
him,  contrary  to  the  known  duties  of  the  neutral  character,  there  would 
be  an  end  of  any  prohibition  under  the  law  of  nations  to  carry  contra- 
band, or  to  engage  in  any  other  hostile  act.  If  any  loss  is  sustained  in 
such  service,  the  neutral  yielding  to  such  demands,  must  seek  redress 
against  the  Government  that  has  imposed  the  restraint  upon  him.  He 
has  no  right  to  expect  that  the  British  Government  should  pay  for  the 
injustice  of  its  public  enemy.  If  this  vessel  had  been  taken  in  delicto^ 
I  should  have  felt  no  hesitation  in  saying,  that  she  must  have  be^i  sub- 
ject to  condemnation.  Whether  the  troops  were  received  on  board 
voluntarily,  or  involuntarily,  could  make  no  difference." 

In  the  case  of  the  Friendship  (6  C.  Robinson,  420),  decided  in  1807, 
an  American  ship  was  engaged  as  a  transport  in  the  military  service  of 
the  enemy.    In  addition  to  a  small  cargo,  there  were  ninety  passengers, 

*  The  first  part  of  this  article  appeared  in  the  April  1914  Joubnal,  pp.  274-329. 
••  4  C.  Robinson,  260. 
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of  whom  one  was  an  American,  five  French  merchants,  and  the  rest 
French  military  officers  and  mariners.  To  the  objection  that  the  French 
passengers  were  not  transported  for  a  specific  active  service  of  the 
enemy,  his  lordship  said: 

The  substance  of  the  thing  is  this,  whether  they  are  vessels  hired  by 
the  agents  of  the  Government,  for  the  purpose  of  conveying  soldiers  or 
stores  in  the  service  of  the  state?  That  is  the  substance;  and  it  signified 
nothing  whether  the  men  so  conveyed  are  to  be  put  into  action  on  an 
immediate  expedition  or  not.  The  mere  shifting  of  draughts  in  detach- 
ments, and  the  conveyance  of  stores  from  one  place  to  another,  is  an 
ordinary  emplojmoient  of  transport  vessels,  and  it  is  a  distinction  totally 
unimportant,  whether  this  or  that  case  may  be  connected  with  the  im- 
mediaie  active  service  of  the  enemy.  In  removing  forces  from  distant 
settlements,  there  may  be  no  intention  of  immeSate  action:  but  still 
the  general  importance  of  having  troops  conveyed  to  places,  where  it  is 
convenient  that  they  should  be  collected,  either  for  present,  or  future 
use,  is  what  constitutes  the  object  and  employment  of  transport  vessels.*<^ 

And  in  a  later  passage  of  the  same  judgment,  his  lordship  says: 

Under  these  circumstances,  I  am  of  opinion  that  this  vessel  is  to  be 
considered  as  a  French  transport.  It  would  be  a  very  different  case  if  a 
vessel  appeared  to  be  carrying  only  a  few  individual  irwalided  soldiers, 
or  discharged  sailors,  taken  on  board  by  chance,  and  at  their  own  charge. 
Looking  at  the  description  given  of  the  men  on  board,  I  am  satisfied  t^t 
they  are  still  as  effective  members  of  the  French  marine  as  any  can  be. 
Shall  it  be  said  then  that  this  is  an  innoxious  trade,  or  that  it  is  an  inno- 
cent occupation  of  the  vessel?  What  ace  arms  and  ammunition  in  com- 
parison with  men,  who  may  be  going  to  be  conveyed,  perhaps,  to  renew 
their  activity  on  our  own  shores?  They  are  persons  in  a  military  ca- 
pacity, who  could  not  have  made  their  escape  in  a  vessel  of  their  own 
country.  Can  it  be  allowed  that  neutral  vessels  shall  be  at  liberty  to 
step  in  and  make  themselves  a  vehicle  for  the  liberation  of  such  persons, 
whom  the  chance  of  war  has  made,  in  some  measure,  prisoners  in  a 
distant  port  of  their  own  colonies  in  the  West  Indieat  It  is  asked,  will 
you  lay  down  a  principle  that  may  be  carried  to  the  length  of  preventing 
a  military  officer,  in  the  service  of  the  enemy,  from  finding  his  way  home 
in  a  neutral  vessel  from  America  to  Evropet  If  he  was  going  merely  as 
an  ordinary  passenger,  as  other  passengers  do,  and  at  hii3  own  expense, 
the  question  would  present  itself  in  a  very  different  form.  Neither  this 
Court,  nor  any  other  British  Tribunal  has  ever  laid  down  the  principle 
to  that  extent.  This  is  a  case  differently  composed.  It  is  the  case  of  a 
vessel  letting  herself  out  in  a  distinct  manner,  under  a  contract  with  the 

M  6  C.  Robinson,  426. 
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enemy's  government,  to  convey  a  number  of  persons,  described  as  being 
in  the  service  of  the  enemy,  with  their  military  character  travelling  with 
them,  and  to  restore  them  to  their  own  country  in  that  character.  I  do 
with  perfect  satisfaction  of  mind,  pronounce  this  to  be  a  case  of  a  ship 
engaged  in  a  course  of  trade,  which  cannot  be  considered  to  be  permitted 
to  neutral  vessels,  and  without  hesitation  pronoimce  this  vessel  subject 
to  condemnation.*^ 

In  the  case  of  the  Orazembo  (6  C.  Robinson,  430),  decided  in  the  same 
year,  it  appears  that  an  American  vessel,  chartered  by  a  merchant  at 
Lisbon,  was,  to  quote  the  language  of  the  report,  "fitted  up  for  the 
reception  of  three  military  officers  of  distinction,  and  two  persons  in  civil 
departments  in  the  government  of  Bataviaf  who  had  come  from  HcUand 
to  take  their  passage  to  Bataviaf  under  the  appointment  of  the  Govern- 
ment of  HoUand.  There  were  also  on  board  a  lady,  and  some  persons  in 
the  capacity  of  servants,  making  on  the  whole  seventeen  passengers." 
On  the  question  of  numbers  and  of  the  knowledge  of  the  character  of 
the  persons  so  transported  on  the  part  of  the  master  or  owner,  Sir 
William  Scott  said: 

What  is  the  number  of  military  persons  that  shall  constitute  such  a 
case,  it  may  be  difficult  to  define.  In  the  former  case  there  were  many, 
in  the  present  there  are  much  fewer  in  number;  but  I  accede  to  what  has 
been  observed  in  argument,  that  number  alone  is  an  insignificant  cir- 
cumstance in  the  considerations,  on  which  the  principle  of  law  on  this 
subject  is  built;  since  fewer  persons  of  high  quality  and  character  may 
be  of  more  importance,  than  a  much  greater  number  of  persons  of  lower 
condition.  To  send  out  one  veteran  general  of  France  to  take  the  com- 
mand of  the  forces  at  BaUma,  might  be  a  much  more  noxious  act  than 
the  conveyance  of  a  whole  regiment.  The  consequences  of  such  assist- 
ance are  greater;  and  therefore  it  is  what  the  belligerent  has  a  stronger 
right  to  prevent  and  punish.  In  this  instance  the  military  persons 
are  three,  and  there  are,  besides,  two  other  persons,  who  are  going  to 
be  employed  in  civil  capacities  in  the  government  of  Batama.  Whether 
the  principle  would  apply  to  them  alone,  I  do  not  feel  it  necessary  to 
determine.  I  am  not  aware  of  any  case  in  which  that  question  has 
been  agitated;  but  it  appears  to  me,  on  principle^  to  be  but  reasonable 
that,  whenever  it  is  of  sufficient  importance  to  the  enemy,  that  such 
persons  should  be  sent  out  on  the  public  service,  at  the  public  expense, 
it  should  afford  equal  ground  of  forfeiture  against  the  vessel,  that  may 
be  let  out  for  a  purpose  so  intimately  connected  with  the  hostile  opera- 
tions.   ♦    ♦    * 

"  6  C.  Robinson,  428-9. 
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It  has  been  argued  thFOUghout,  as  if  the  ignorance  of  the  mdster  alone 
would  be  sufficient  to  exempt  the  property  of  the  owner  from  confisca- 
tion. But  may  there  not  be  other  persons,  besides  the  master,  whose 
knowledge  and  privity  would  carry  with  it  the  same  consequences?  Sup- 
pose the  owner  himself  had  knowledge  of  the  engagement,  would  not 
that  produce  the  mens  rea,  if  such  a  thing  is  necessary?  or  if  those  who 
had  been  employed  to  act  for  the  owner,  had  thought  fit  to  engage  the 
ship  in  a  service  of  this  nature,  keeping  the  master  in  profound  igno- 
rance, would  it  not  be  just  as  effectual,  if  the  mens  rea  is  necessary,  that 
it  should  reside  in  those  persons,  as  in  the  owner?  The  observations 
which  I  shall  have  occasion  to  make  on  the  remaining  parts  of  this  case 
will,  perhaps,  appear  to  justify  such  a  supposition,  either  that  the  owner 
himself,  or  those  who  acted  for  him  in  lAsban  or  in  Holland,  were  con- 
nusant  of  the  nature  of  the  whole  transaction.  But  I  will  first  state 
distincUy,  that  the  principle  on  which  I  determine  this  case  is,  that  the 
canying  military  persons  to  the  colony  of  an  enemy,  who  are  there  to 
take  on  them  the  exercise  of  their  military  functions,  will  lead  to  con- 
denmation,  and  that  the  Court  is  not  to  scan  with  minute  arithmetic 
the  number  of  persons  that  are  so  carried.  If  it  has  appeared  to  be  of 
sufficient  importance  to  the  Government  of  the  enemy  to  send  them,  it 
must  be  enough  to  put  the  adverse  Government  on  the  exercise  of  their 
right  of  prevention;  and  the  ignorance  of  the  master  can  afford  no  ground 
of  exculpation  in  favour  of  the  owner,  who  must  seek  his  remedy  in 
cases  of  deception,  as  well  as  of  force,  against  those  who  have  imposed 
upon  him.«« 

In  the  case  of  the  Atalanta  (6  C.  Robinson,  440),  decided  in  1808,  the 
same  eminent  judge  held,  upon  an  elaborate  review  of  authorities,  that 
the  carriage  of  despatches  of  the  enemy  affecting  the  war  was  unneutral 
conduct  and  as  such  punishable.  In  the  course  of  his  judgment  his 
lordship  said: 

The  question  then  is,  what  are  the  legal  consequences  attaching  on 
such  a  criminal  act?  for  that  it  is  criminal  and  most  noxious  is  scarcely 
denied.  What  might  be  the  consequences  of  a  simple  transmission  of 
dispatches,  I  am  not  called  upon  by  the  necessities  of  the  present  case 
to  decide,  because  I  have  already  pronounced  this  to  be  a  fratulvlent 
case.  That  the  simple  carrying  of  dispatches,  between  the  colonies  and 
the  mother  country  of  the  enemy,  is  a  service  highly  injurious  to  the 
other  belligerent,  is  most  obvious.  In  the  present  state  of  the  world, 
in  the  hostilities  of  European  powers,  it  is  an  object  of  great  importance 
to  preserve  the  connection  between  the  mother  country  and  her  colonies; 
and  to  interrupt  that  connection,  on  the  part  of  the  other  belligerent,  is 

"  6  C.  Robinson,  433-6. 
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one  of  the  most  energetic  operations  of  war.  The  importance  of  keeping 
up  that  connection,  for  the  concentration  of  troops,  and  for  various 
military  purposes,  is  manifest;  and  I  may  add,  for  the  supply  of  civil 
assistance  also,  and  support,  because  the  infliction  of  civil  distress,  for 
the  purpose  of  compelling  a  surrender,  forms  no  inconsiderable  part  of 
the  operations  of  war.  It  is  not  to  be  argued,  therefore,  that  the  im- 
portance of  these  dispatches  might  relate  only  to  the  civil  wants  of  the 
colony,  and  that  it  is  necessary  to  show  a  military  tendaoicy;  because 
the  object  of  compelling  a  surrender  being  a  measure  of  war,  whatever 
is  conducive  to  that  event  must  also  be  considered,  in  the  contonplation 
of  law,  as  an  object  of  hostility,  although  not  produced  by  operations 
strictly  military.  How  is  this  intercourse  with  the  mother  ooimtry  kept 
up,  in  time  of  peace?  by  ships  of  war,  or  by  packets  in  the  service  of 
the  state.  If  a  war  intervenes,  and  the  other  belligerent  prevails  to  in- 
terrupt that  communication,  any  person  stepping  in  to  lend  himself  to 
effect  the  same  purpose,  under  the  privilege  of  an  ostensible  neutral 
character,  does,  in  fact,  place  himself  in  the  service  of  the  en^ny-state, 
and  is  justly  to  be  considered  in  that  character.  Nor  let  it  be  supposed, 
that  it  is  an  act  of  light  and  casual  importance.  The  consequence  of 
such  a  service  is  indefinite,  infinitely  beyond  the  effect  of  any  contra- 
band that  can  be  conveyed.  The  carrying  of  two  or  three  cargoes  of 
stores  is  necessarily  an  assistance  of  a  limited  nature;  but  in  the  trans- 
mission of  dispatches  may  be  conveyed  the  entire  plan  of  a  campaign, 
that  may  defeat  all  the  projects  of  the  other  belligerent  in  that  quarter 
of  the  world.  It  is  true,  as  it  has  been  said,  that  one  ball  might  take  off 
a  Charles  the  Xllth,  and  might  produce  the  most  disastrous  effects  in  a 
campaign;  but  that  is  a  consequence  so  remote  and  accidental,  that 
in  the  contemplation  of  human  events,  it  is  a  sort  of  evanescent  quantity 
of  which  no  account  is  taken;  and  the  practice  has  been  accordingly,  that 
it  is  in  considerable  quantities  only  that  the  offense  of  contralMmd  is 
contemplated.  The  case  of  dispatches  is  very  different;  it  is  impossible 
to  limit  a  letter  to  so  small  a  size,  as  not  to  be  capable  of  producing  the 
most  important  consequences  in  the  operations  of  the  enemy:  It  is  a 
service  therefore  which,  in  whatever  degree  it  exists,  can  only  be  con- 
sidered in  one  character,  as  an  act  of  the  most  noxious  and  hostile  na- 
ture.w 

We  are  now  prepared  to  consider  briefly  the  provisions  of  the  chapter. 
The  first  article  (Article  45)  reads  as  follows: 

A  neutral  vessel  will  be  condemned  and  will,  in  a  general  way,  receive 
the  same  treatment  as  a  neutral  vessel  liable  to  condemnation  for  car- 
riage of  contraband: 

(1)  If  she  is  on  a  voyage  specially  undertaken  with  a  view  to  the 
transport  of  individual  passengers  who  are  embodied  in  the  armed 

•*  6  C.  Robinson,  454-5. 
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forces  of  the  enemy,  or  with  a  view  to  the  transmission  of  intelligence  in 
the  interest  of  the  enemy. 

(2)  If,  to  the  knowledge  of  either  the  owner,  the  charterer,  or  the 
master,  she  is  transporting  a  military  detachment  of  the  enemy,  or  one 
or  more  persons  who,  in  the  course  of  the  voyage,  directly  assist  the 
operations  of  the  enemy. 

In  the  cases  specified  under  the  above  heads,  goods  belonging  to  the 
owner  of  the  vessel  are  likewise  liable  to  condemnation. 

The  provisions  of  the  present  article  do  not  apply  if  the  vessel  is  en- 
countered at  sea  unaware  of  the  outbreak  of  hostiUties,  or  if  the  master, 
after  becoming  aware  of  the  outbreak  of  hostilities,  has  had  no  oppor- 
tunity of  disembarking  the  passengers.  The  vessel  is  deemed  to  be 
aware  of  the  existence  of  a  state  of  war  if  she  left  an  enemy  port  subse- 
quently to  the  outbreak  of  hostilities  or  a  neutral  port  subsequently  to 
the  notification  of  the  outbreak  of  hostilities  to  the  power  to  which  such 
port  belongs,  provided  that  such  notification  was  made  in  sufficient  time. 

Ck>ndemnation  follows,  because  the  vessel,  although  in  the  employ 
and  control  of  the  neutral,  nevertheless  knowingly  and  in  violation  of 
neutral  duty,  directly  luids  and  abets  the  enemy.  As  condemnation  is 
permissible  in  such  case,  it  is  easily  comprehended  that  condemnation 
follows  where  the  neutral  vessel  under  the  exclusive  control  of  the  enemy 
takes  a  direct  part  in  the  hostilities.  The  vessel  has  ceased  to  be  neutral 
in  any  fair  sense  of  the  word,  and  is  properly  assimilated  to  enemy 
property  and  shares  its  fate. 

Article  46 

A  neutral  vessel  will  be  condemned  and,  in  a  general  way,  receive  the 
same  treatment  as  would  be  applicable  to  her  if  she  were  an  enemy  mer- 
chant vessel: 

(1)  If  she  takes  a  direct  part  in  the  hostilities. 

(2)  If  she  is  under  the  orders  or  control  of  an  agent  placed  on  board  by 
the  enemy  government. 

(3)  If  she  is  in  the  exclusive  employment  of  the  enemy  government. 

(4)  If  she  is  exclusively  engaged  at  the  time  either  in  the  transport 
of  enemy  troops  or  in  the  transmission  of  intelligence  in  the  interest  of 
the  enemy. 

In  the  cases  covered  by  the  present  article,  goods  belonging  to  the 
owner  of  the  vessel  are  likewise  liable  to  condemnation. 

But  it  may  happen  that  a  neutral  unwittingly  does  a  service  to  the 
enemy:  for  example,  the  vessel  has  on  board  an  individual  embodied  in 
the  armed  forces  of  the  enemy.    In  such  a  case  the  individual  in  question 
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may  be  removed  from  the  vessel  and  made  a  prisoner  of  war,  even  al- 
though there  be  no  ground  for  the  capture  of  the  vessel.  This  cajse 
suggests  that  of  the  TrerU,  although  it  is  not  identicali  because  Mason 
and  Slidell  formed  no  part  of  the  military  forces  of  the  enemy.  In 
speaking  of  the  relation  between  the  provisions  of  the  article  and  the 
action  of  the  American  Government  in  removing  Mason  and  Slidell 
from  the  Trent,  a  British  and  therefore  a  neutral  vessel,  during  the 
Civil  War,  Mr.  Root,  in  an  address  on  the  Declaration  of  London,  felt 
justified  in  saying  that 

It  is  also  interesting  that  the  question  so  much  discussed  at  the  time 
of  the  Trent  a£Fair  between  England  and  the  United  States  has  been 
dbposed  of  by  the  provision  of  Article  47  that  ''any  individual  embodied 
in  the  armed  forces  of  the  enemy  who  is  found  on  board  a  neutral  mer- 
chant vessel,  may  be  made  a  prisoner  of  war,  even  though  there  may 
be  no  ground  for  the  capture  of  the  vessel." 

This  by  implication  excludes  civil  agents  such  as  Mason  and  Slidell 
from  capture  but  approves  the  method  followed  by  Captain  Wilkes  in 
taking  persons  assumed  to  be  liable  to  capture  from  the  vessel  and  re- 
leasing the  vessel.** 

It  should  be  said,  before  leaving  the  article,  that  the  United  States 
was  strongly  opposed  to  this  provision,  holding  that,  if  the  capture  of 
the  individual  did  not  justify  the  seizure  and  condemnation  of  the  vessel, 
he  should  not  be  removed  from  it.  The  whole  proceeding  calls  up  un- 
pleasant memories  of  visit  and  search;  but  as  the  Conference  was  set 
upon  the  article  and  urged  the  American  del^ation  to  accept  it,  the 
United  States  yielded  in  the  interest  of  unanimity. 

DESTRUCTION  OF  NEUTRAL  PRIZES 

Chapter  4  of  the  Declaration  deals  with  the  destruction  of  neutral 
prizes,  a  subject  discussed  at  great  length,  with  much  feeling  and  with 
some  bitterness  of  expression  at  the  Second  Hague  Peace  Conference, 
which,  however,  was  unable  to  reach  an  agreement  upon  the  propriety 
or  illegality  of  the  destruction  of  neutral  property  captured  upon  the 
high  seas,  or  within  the  territorial  waters  of  the  enemy.  The  enemy 
prize  may  be  sunk  or  destroyed,  but  as  title  passes  to  neutral  properly 

**  Proceedings  of  American  Society  of  International  Law,  1912,  p.  9. 


THE  DECLARATION  OF  LONDON  OF  FEBRUABY  26,  1909     527 

only  by  the  decision  of  a  prize  court,  it  seems  unjustifiable  and  question- 
able in  practice  to  destroy  the  property  of  the  neutral  merely  because 
its  possession  encumbers  the  belligerent.  If  preservation  of  the  property 
hampers  naval  operations  or  is  otherwise  burdensome,  the  simplest 
solution  is  found  in  its  release.  At  least  such  was  the  opinion  and  advice 
of  the  British  and  American  delegations  at  the  Second  Hague  Conference, 
but  some  of  the  Continental  Powers  stood  upon  the  extreme  belligerent 
right  of  destruction  or  sought  to  create  and  justify  it,  if  it  could  not  be 
said  generally  to  exist.  The  question  is  far  from  academic,  because  the 
right  to  destroy  neutral  prizes  is  claimed  by  some  of  the  greatest  and 
most  enlightened  Powers,  and  the  right  itself  was  exercised,  to  the 
annoyance  of  neutrals,  by  Russia  in  its  recent  war  with  Japan.  Thus, 
to  cite  but  a  single  example,  a  British  ship,  the  Knight  Commander,  on 
its  voyage  from  New  York  to  Japan,  was  stopped  by  a  Russian  cruiser 
on  July  23, 1904.  Her  cargo,  consisting  largely  of  railway  material,  was 
regarded  as  contraband;  the  ship's  papers  and  the  crew  were  removed, 
and  the  vessel  was  sunk  by  the  cruiser.  The  official  justification  for 
this  action  was  stated  as  follows:  "The  proximity  of  the  enemy's 
port,  the  lack  of  coal  on  board  the  vessel  to  enable  her  to  be  taken  into  a 
Russian  port,  and  the  impossibility  of  supplying  her  with  coal  from  one 
of  the  Russian  cruisers,  owing  to  the  high  seas  running  at  the  time, 
obliged  the  conuuander  of  the  Russian  cruiser  to  sink  her."  •* 

This  action  was  in  accordance  with  Article  21  of  the  Russian  Regula- 
tions as  to  Naval  Prize,  which  authorize  a  commander  to  destroy  the 
prize  "in  exceptional  cases,  when  the  preservation  of  a  captured  vessel 
appears  impossible  on  account  of  her  bad  condition  or  entire  unworth- 
iness,  the  danger  of  her  recapture  by  the  enemy,  or  the  great  distance  or 
blockade  of  ports,  or  else  on  account  of  danger  threatening  the  ship 
which  has  made  the  capture,  or  the  success  of  her  operations."  ^ 

Geography  is  pressed  into  service  by  some  nations  to  justify  the  de- 
struction of  neutral  prizes,  as  it  is  difficult  and  said  to  be  impossible  in 
certain  cases  to  take  the  vessel  into  a  port  of  the  home  coimtry,  to  have 
the  validity  of  the  capture  passed  upon  by  a  prize  court.    Thus,  the 

**  The  account  of  this  case  and  the  law  on  the  question  are  taken  from  Professor 
Holland,  Letters  on  War  and  Neutrality,  2d  ed.,  1914,  pp.  161-170. 
M  Holland,  Letters  on  War  and  Neutrality,  2nd  ed.,  p.  161. 
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distinguished  Russian  publicist,  the  late  Frederic  de  Martens,  says  in  bis 
treatise  on  international  law  that 

Given  the  great  distance  between  Russian  ports  on  the  principal  seas 
and  on  the  ocean,  the  vessels  that  Russia  may  have  occasion  to  send  on 
cruises  will  often  be  obliged  to  sink  their  prizes.  This  measure  of  a 
general  nature  will  undoubtedly  bring  upon  our  coimtry  the  displeasure 
of  the  world  at  large. 

In  effect,  what  the  maritime  law  of  all  States  considers  a  measure 
to  be  resorted  to  only  in  the  last  extremity  necessarily  becomes  with  us 
the  normal  rule.  This  fact  increases  the  responsibility  of  Russia  with 
respect  to  neutrals,  and  it  follows  that  the  Russian  Government  must 
select  with  extreme  care  the  officers  entrusted  with  the  command  of  its 
cruisers." 

Whether  or  not  the  learned  publicist  was  correct  in  lajdng  down  the 
destruction  of  neutral  prizes  as  essential  to  his  country  in  naval  warfare^ 
he  showed  himself  gifted  with  the  power  of  prophecy  when  he  declared 
that  'Hhis  measure  of  a  general  nature  will  undoubtedly  bring  upon 
our  country  the  displeasure  of  the  world  at  large."  It  must  be  admitted, 
however,  that  he  has  respectable  authority  for  his  contention.  Thus,  in 
the  instructions  issued  by  France  in  1870  and  by  the  United  States  in 
1898,  and  in  the  Naval  War  Code  of  the  United  States,  promulgated  on 
June  7, 1900,  and  revoked  four  years  later,  destruction  of  neutral  prizes 
was  permitted  in  extreme  cases;  but  the  exercise  of  the  right  was  sub- 
ordinated to  the  indemnification  of  the  neutrals.  Destruction  is,  how- 
ever, forbidden  by  Great  Britain  and  Japan,  and  the  American  del^ar 
tions  to  the  Second  Hague  Conference  and  to  the  Naval  Conference  at 
London  were  instructed  to  oppose  in  all  cases  and  under  all  circumstances 
the  destruction  of  neutral  prizes.  The  great  authority  of  Lord  Stowell, 
whose  decisions  are  looked  upon  as  law  by  the  United  States  and  Great 
Britain,  and  are  treated  with  great  respect  by  Continental  jurists,  has 
been  invoked  on  both  sides  of  the  question.  His  views  have  been  ac- 
curately and  briefly  summarized  by  Professor  Holland,  who  says: 

The  statement  of  these  rules  by  Lord  Stowell,  who  speaks  of  them  as 
"clear  in  principle  and  established  in  practice,"  may  *  *  ♦  be 
summarized  as  follows:  An  enemy's  ship,  after  her  crew  has  been  placed 
in  safety,  may  be  destroyed.    Where  there  is  any  ground  for  believing 

«  De  Martens,  TraiU  de  Droit  International,  Vol.  3,  pp.  29S-9. 
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that  the  ship,  or  any  part  of  her  cargo,  is  neutral  property,  such  action 
is  justifiable  only  in  cases  of  **the  gravest  importance  to  the  captor's 
own  State,"  after  securing  the  ship's  papers  and  subject  to  the  right  of 
neutral  owners  to  receive  full  compensation  (Actceofiy  2  Dods.  48;  Felicity , 
ib.  381;  substantially  followed  by  Dr.  Lushington  in  Leucade,  Spinks, 
221.)  •• 

In  view  of  these  authorities,  it  cannot  be  said  that  the  destruction  of 
neutral  prizes  was  forbidden  by  international  law,  although  we  are 
justified  in  maintaining  that  the  practice  is  so  abhorrent  in  principle  and 
so  open  to  abuse  that  it  should  be  not  only  condemned  but  rejected. 
We  cannot,  however,  close  our  eyes  to  the  fact  that  self-preservation  is  a 
law  unto  itself  and  that  nations  will  invoke  self-preservation  in  the  teeth 
of  an  international  agreement,  however  carefully  drawn  and  solenmly 
promulgated.  The  Naval  Conference  acted  wisely,  it  is  believed,  when 
it  controlled  and  regulated  the  exercise  of  a  right  which  it  could  not 
abolish.  It  was  universally  admitted  that  the  non-destruction  of  neu- 
tral prizes  was  the  rule  and  that  their  destruction  should  be  the  excep- 
tion, with  the  distinct  proviso  that  the  necessity  of  the  act  should  be 
established,  its  validity  passed  upon  in  a  judicial  proceeding,  and  that 
the  neutral  should  in  any  event  be  fully  indemnified. 

The  rule  is  thus  stated  in  Article  48: 

A  neutral  vessel  which  has  been  captured  may  not  be  destroyed  by 
the  captor;  she  must  be  taken  into  such  port  as  is  proper  for  the  deter- 
mination there  of  all  questions  concerning  the  validity  of  the  capture. 

Article  49  states  the  exception: 

As  an  exception,  a  neutral  vessel  which  has  been  captured  by  a  belliger- 
ent warship,  and  which  would  be  liable  to  condemnation,  may  be  de- 
stroyed if  the  observance  of  Article  48  would  involve  danger  to  the  safety 
of  the  warship  or  to  the  success  of  the  operations  in  which  she  is  engaged 
at  the  time. 

But  it  will  be  noted  that  the  vessel  destroyed  must  be  liable  to  con- 
denmation,  and  in  addition  to  the  proof  required  to  establish  this  con- 
tention the  captor  must  establish  as  a  fact  that  the  failure  to  destroy  the 
prize  would  endanger  the  safety  of  the  warship  or  the  success  of  the  naval 

••  Holland,  Letters  on  War  and  Neutrality,  2d  ed.,  pp.  163-4. 
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operations.  As  said  by  the  learned  reporter,  ''It  is,  of  course,  the  situa- 
tion at  the  moment  when  the  destruction  takes  place  which  must  be 
considered  in  order  to  decide  whether  the  conditions  are  or  are  not 
fulfilled." 

That  this  interpretation  of  the  article  is  correct  is  clear  from  Article 
51,  which  says  that 

A  captor  who  has  destroyed  a  neutral  vessel  must,  prior  to  any  deci- 
sion respecting  the  validity  of  the  prize,  establish  that  he  only  acted  in 
the  face  of  an  exceptional  necessity,  of  the  nature  contemplated  in  Arti- 
cle 49.  If  he  fails  to  do  this,  he  must  compensate  the  parties  interested, 
and  no  examination  shall  be  made  of  the  question  whether  the  capture 
was  valid  or  not. 

It  is  therefore  evident  that  the  burden  of  proof  is  shifted  from  the 
neutral  to  the  captor,  and  that  the  latter  must  justify  his  action  by 
proving  danger  to  the  vessel  and  to  the  success  of  the  military  operation 
in  which  he  was  engaged,  without  considering  whether  or  not  the  neutral 
was  at  fault.  There  is,  therefore,  no  connection  between  the  action  of 
the  captor  and  the  conduct  of  the  neutral;  the  captor  must  depend  upon 
the  strength  of  his  own,  not  upon  the  weakness  of  the  neutral's,  case. 
A  failure  to  establish  the  facts  which  constitute  the  exception  to  the 
general  rule  renders  ipso  facto  the  captor  liable  to  the  neutral,  and  the 
validity  of  the  capture  will  be  neither  considered  nor  passed  upon  by  the 
court.  If,  however,  "the  act  of  destruction  has  been  held  to  have  been 
justifiable,"  to  quote  the  language  of  Article  52,  that  is  to  say,  if  the 
facts  constituting  the  exception  have  been  made  out,  the  question  of  the 
propriety  of  the  capture,  based  upon  the  conduct  of  the  neutral,  is  then 
considered  for  the  first  time;  and,  if  the  capture  of  the  vessel  which  has 
been  destroyed,  is  held  to  be  invalid  in  a  judicial  proceeding  and  accord- 
ing to  the  principles  of  law,  ''the  captor  must  pay  compensation  to  the 
parties  interested,  in  place  of  the  restitution  to  which  they  would  have 
been  entitled"  had  the  vessel  been  taken  into  a  port,  as  is  the  rule,  in- 
stead of  being  destroyed,  as  is  the  exception.  In  the  same  way,  neutral 
goods  not  liable  to  condemnation,  which  have  been  destroyed  with  the 
vessel,  must  be  paid  for  by  the  captor,  as  by  the  express  provision  of 
Article  53,  "the  owner  of  such  goods  is  entitled  to  compensation." 

But  these  provisions  would  be  unavailing,  if  the  captor  were  not  re- 
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quired  to  remove  from  the  neutral  vessel  and  to  lay  before  the  court 
''all  the  ship's  papers  and  other  documents  which  the  parties  interested 
consider  relevant,  for  the  purpose  of  deciding  on  the  validity  of  the 
capture"  (Article  50),  and  humanity  would  be  shocked  unless,  "before 
the  vessel  is  destroyed  all  persons  on  board  must  be  placed  in  safety," 
as  is  required  by  the  same  article.  It  is  thus  seen  that  the  right  to  destroy 
a  neutral  prize,  instead  of  bringing  it  into  court,  is  conditioned  upon  the 
presence  of  exceptional  conditions,  which  must  be  found  to  exist  at  the 
time  of  the  destruction,  and  that  all  necessary  and  reasonable  safeguards 
are  devised  for  the  neutral's  protection. 

But  this  is  not  all,  for  it  may  be  that  but  a  fraction  of  the  cargo  is 
subject  to  seizure  and  confiscation,  in  which  event  the  innocent  would 
suffer  with  the  guilty,  if  the  vessel  were  seized  and  the  voyage  broken. 
It  is  therefore  wisely  provided  in  Article  54  that 

The  captor  has  the  right  to  demand  the  handing  over,  or  to  proceed 
himself  to  the  destruction,  of  any  goods  liable  to  condemnation  found 
on  board  a  vessel  not  herself  liable  to  condemnation,  provided  that  the 
circumstances  are  such  as  would,  under  Article  49,  justify  the  destruc- 
tion of  a  vessel  herself  liable  to  condemnation. 

If  the  captor  has  demanded  and  the  goods  have  been  handed  over  to 
him,  the  vessel  has,  as  it  were,  purged  itself  of  the  ofifense,  and  "the 
master  must  be  allowed  to  continue  his  voyage."  But  the  captor  is  not 
to  pass  upon  the  legality  of  his  action.  He  must  place  the  vessel  in  a 
position  to  contest  its  legality,  and  he  must  provide  himself  with  the 
proof  necessary  to  enable  a  court  to  determine  it.  Thus,  to  quote  the 
text  of  Article  54,  "The  captor  must  enter  the  goods  surrendered  or 
destroyed  in  the  log-book  of  the  vessel  stopped,  and  must  obtain. duly 
certified  copies  of  all  relevant  papers."  And  in  the  proceeding  to  test  the 
validity  of  the  captor's  action,  the  article  specifically  provides  that  "The 
provisions  of  Articles  51  and  52  respecting  the  obligations  of  a  captor 
who  has  destroyed  a  neutral  vessel  are  applicable." 

On  this  point  the  official  report  says: 

The  reasons  for  which  the  right  to  destroy  the  vessel  has  been  recog- 
nized may  justify  the  destruction  of  the  contraband  goods,  the  more  so 
as  the  considerations  of  humanity  which  can  be  adduced  against  the 
destruction  of  a  vessel  do  not  in  this  case  apply.    Against  arbitrary  de- 
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mands  by  the  cruiser  there  are  the  same  guaranties  as  those  which  made 
it  possible  to  recognize  the  right  to  destroy  the  vessel.  The  captor  must, 
as  a  preliminary,  prove  that  he  was  really  faced  by  the  exceptional 
circumstances  specified;  failing  this,  he  is  condemned  to  pay  the  value 
of  the  goods  handed  over  or  destroyed,  and  the  question  whether  they 
were  contraband  or  not  will  not  be  gone  into.** 

It  is  believed  that  the  providons  of  this  chapter  are  a  happy  com- 
promise between  the  apparently  irreconcilable  contentions  that  a  right 
to  destroy  a  neutral  prize  does  not  exist,  and  that  such  a  right  does  exist, 
and  the  Conference  is  to  be  congratulated  upon  producing  order  and 
harmony  from  chaos. 

TRANSFER  TO  A   NEUTRAL  FLAG 

International  law  as  at  present  understood  and  practised  subjects  to 
capture  innocent  property  of  the  enemy  upon  the  high  seas,  whether  the 
property  belongs  to  the  state  or  to  its  citizens  and  subjects.  On  the  other 
hand,  the  property  of  neutrals,  unless  it  is  contraband  or  destined  to  a 
blockaded  port,  is  exempt;  but  the  desire  of  the  merchant  to  protect  his 
goods  from  seizure  and  confiscation  often  leads  him  to  invest  them  with 
a  neutral  character  which  they  do  not  in  fact  possess.  Sales  before  the 
war  are  legitimate,  and  the  policy  of  the  law  is  and  should  be  to  protect 
them.  Sales  in  anticipation  of  war  are  more  questionable,  because  the 
enemy  feels  that  he  is  thus  prevented  from  intercepting  commerce 
which,  had  it  not  been  transferred,  he  might  capture  and  by  so  doing 
exert  a  pressure  in  favor  of  peace,  if  war  has  not  actually  broken  out,  or 
shorten  the  war,  if  its  exists,  by  means  of  the  anxiety  natural  to  mer- 
chants to  save  their  ventures  from  capture.  It  may  well  be  doubted 
whether  the  pressure  is  not  more  specious  than  real,  because  it  is  be- 
lieved that  nations  and  their  citizens  or  subjects  are  not  in  the  frame  of 
mind  either  before  war  or  after  its  outbreak  to  yield  to  argument  and 
the  appeal  to  reason.  If  the  capture  of  enemy  property  is  to  be  effective, 
the  belligerent  must  possess  the  right  to  visit  the  suspected  vessel  and  to 
determine  its  nationality  and  to  search  the  cargo,  in  order  to  decide 
whether  it  is  in  effect  innocent. 

••  Treaties,  Conventions,  etc.,  Vol.  3  (Charles),  p.  311. 
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It  becomes,  therefore,  a  matter  of  great  importance  to  determine 
whether  the  transfer  occurred  before  the  war  and  was  in  good  faith;  that 
is  to  say,  that  the  original  owner  parted  with  title  without  reserving  or 
seeking  to  reserve  an  interest  in  the  property  and  the  right  to  resume 
ownership  at  some  subsequent  time;  whether  the  transfer  was  so  close 
to  the  outbreak  of  hostilities  as  to  appear  to  have  been  made  in  con- 
templation of  war;  or  whether  the  transfer  took  place  during  the  progress 
of  hostilities.  These  private  and  intricate  transactions,  with  the  pre- 
sumptions they  inevitably  raise  or  suggest,  are  dealt  with  in  Articles  55 
and  56  of  the  Declaration,  and  form  Chapter  5,  entitled  '^  Transfer  to  a 
Neutral  Flag."  The  subject  matter  of  the  chapter  is,  however,  so  closely 
connected  with  the  determination  of  enemy  character,  forming  Chapter  6, 
that  the  order  might  properly  have  been  reversed;  but  the  sequence 
established  by  the  Conference  will  be  observed  in  the  present  discussion. 

Article  55  deals  with  the  transfer  of  an  enemy  vessel  to  a  neutral  flag 
before,  Article  56  with  the  transfer  of  an  enemy  vessel  after,  the  out- 
break of  hostilities.  The  transfer  before  war  is  valid,  unless  it  appear 
that  it  was  made  in  bad  faith,  that  is  to  say,  to  escape  the  consequences 
to  which  an  enemy  vessel  would  be  exposed;  but  the  fact  that  war 
followed  on  the  heels  of  the  transfer  generates  suspicion  and  gives  rise, 
to  quote  the  Declaration,  to  ^'a  presumption,  if  the  bill  of  sale  is  not  on 
board  a  vessel"  transferred  to  a  neutral  less  than  sixty  days  before  the 
war,  that  the  transfer  is  void — a  presumption,  however,  which  may  be 
rebutted.  It  will  be  noted  that  the  transfer  is  valid  with  a  presumption 
of  invalidity,  in  the  absence  of  the  bill  of  sale;  that  the  burden  of  proof 
is  upon  the  captor,  who  seeks  to  set  it  aside  as  tainted  with  fraud,  and 
that  the  presumption  raised  by  the  absence  of  the  bill  of  sale  can  be 
rebutted.  But,  as  has  frequently  been  pointed  out,  the  neutral  desires, 
above  all  things,  certainty,  for,  if  he  knows  the  law  and  its  consequences, 
he  can  conform  his  actions  to  them.  Therefore,  a  second  paragraph  of 
Article  55  endeavors  to  meet  his  needs  by  providing  that  a  bona  fide  trans- 
fer efifected  more  than  thirty  days  before  war  is,  imless  the  bill  of  sale 
be  not  on  board,  to  be  considered  valid,  and  that  the  presumption  of  its 
validity  is  absolute,  if  the  transfer  is,  in  the  language  of  the  Declaration, 
''unconditional,  complete,  and  in  conformity  with  the  laws  of  the  coun- 
tries concerned,  and  if  its  effect  is  such  that  neither  the  control  of,  nor 
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the  profits  earned  by,  the  vessel  remain  in  the  same  hands  as  before 
the  transfer.'^ 

The  failure,  however,  to  have  the  bill  of  sale  on  board  when  the  trans- 
fer has  occurred  less  than  sixty  days  before  the  outbreak  of  hostilities, 
is  regarded  as  a  circumstance  of  such  a  suspicious  nature  as  to  show 
probable  cause  for  capture;  but,  as  pointed  out  by  the  report,  the  vessel 
must  be  released  if  the  evidence  shows  the  transfer  to  have  been  com- 
plete and  absolute,  although  in  this  case  damages  cannot  be  claimed. 
In  other  words,  if  the  transfer  is  actual  and  complete,  and  the  provisicms 
of  law  complied  with,  title  passes  and  the  transfer  will  be  recognized  as 
valid  in  judicial  proceedings.  The  case,  however,  is  more  suspicious  and 
the  presumption  of  invalidity  more  justifiable  if  made  during  war.  The 
purpose  of  the  Declaration,  however,  is  not  to  prevent  legitimate  trans- 
actions between  citizens  or  subjects  of  the  belligerent  and  the  neutral, 
but  to  see  to  it  that  the  transfer  was  not  merely  for  the  purpose  of  avoid- 
ing capture,  to  which  enemy  property  is  exposed.  Therefore,  the  trans- 
fer is  void  unless  it  be  proved  that  it  was  not  made  in  contemplation  of 
war.  The  burden  of  proof  properly  shifts  to  those  who  maintain  the 
validity  of  the  transaction. 

There  are,  however,  certain  attendant  circumstances  which  raise  a 
presumption  so  strong  that  it  cannot  be  rebutted;  namely,  transfer 
during  a  voyage  to  or  in  a  blockaded  port;  reservation  by  the  vendor  of  a 
right  to  recover  the  vessel,  for  in  this  case  the  transfer  is  colorable,  not 
absolute  or  complete,  as  is  also  the  case  '^  if  the  requirements  of  municipal 
law  covering  the  right  to  fly  the  flag  under  which  the  vessel  is  sailing 
have  not  been  fulfilled." 

The  desire  of  the  Conference  evidently  was  to  protect  valid  trans- 
fers entered  into  in  good  faith,  whether  before  or  during  the  war,  but 
to  unmask  fraud  and  bad  faith,  whether  committed  in  anticipation  of 
hostilities  or  during  their  actual  existence.  The  articles  are,  it  is  be- 
Ueved,  imobjectionable,  supposing  that  private  property  of  the  enemy 
is  to  remain,  as  is  at  present  the  case,  subject  to  capture.^ 


^  On  the  question  of  transfer  to  a  neutral  flag  covered  by  Articles  55  and  56, 
for  English  cases:  The  Benedict^  Spinks,  314;  Ballicaf  11  Moore  P.  C,  141;  Minerva, 
6  C.  Robinson,  396  (1807);  General  Hamilton,  6  C.  Robinson,  62  (1805);  Jan  Frederick, 
5  C.  Robinson,  128  (1804);  Seeks  GeschwUtem,  4  C.  Robinson,  100  (1801);  VigOanUa, 


THE  DECLARATION  OP  LONDON  OF  FEBBUART  26,  1909     635 

ENEMY  CHARACTER 

It  has  not  escaped  observation  that  the  Declaration  bristles  with  the 
term  "enemy"  applied  to  property,  and  it  is  therefore  of  fundamental 
importance  that  its  meaning  be  determined  if  we  are  to  talk  in  terms  of 

1 C.  Robinson,  1  (1798).  The  English  rule  is,  in  effect,  that  the  sale  of  an  enemy  vessel 
to  a  neutral  may  be  made  at  any  time  or  place  except  a  blockaded  port.  It  must, 
however,  as  against  a  captor  be  complete  and  bona  fide^  and  if  made  in  time  of  war 
the  purchaser  must  have  taken  possession.  Russia  and  France  do  not  recognize 
transfers  to  neutrals  unless  unconditional  and  made  before  the  war;  Holland  recog- 
nizes such  transfers  without  restriction  if  not  made  in  a  blockaded  port;  Spain  and 
other  states  follow  in  the  main  the  British  practice.  (See  Parliamentary  Papers, 
Miscellaneous  No.  5,  1909,  pp.  27,  31,  52,  56.) 

The  American  law  is  stated  in  the  Benito  Estenger  (1899),  176  U.  S.  668.  The 
Benito  Estenger,  which  was  captured  by  the  U.  S.  S.  Hornet  June  27,  1898,  was,  prior 
to  June  9, 1898,  the  property  of  Spanish  subjects.  On  that  day  a  bill  of  sale  was  made 
to  a  British  subject,  and,  on  compliance  with  the  requirements  of  the  British  law 
governing  registration,  the  Benito  Estenger  was  registered  as  a  British  vessel  in  the 
port  of  Kingston,  Jamaica.  Chief  Justice  Fuller,  citing  the  English  cases,  held  that 
transfers  of  vessels  flagranti  beUo  cannot  be  sustained  if  subjected  to  any  condition 
by  which  the  vendor  retains  an  interest  in  the  vessel  or  its  profits,  a  control  over  it, 
or  a  right  to  its  restoration  at  the  close  of  the  war;  and  that  the  burden  of  proof  in 
respect  of  the  validity  of  such  transfers  being  on  the  claimant,  the  requirements  of  the 
law  of  prize  were  not  satisfied  by  the  proofs  in  this  case. 

See  also  the  interesting  case  of  The  Georgia  (1868),  74  U.  S.  132. 

Tfie  Georgia  was  a  war  vessel  of  the  Confederate  States  which  entered  the  port  of 
Liverpool  to  escape  from  the  vessels  of  the  United  States  in  pursuit.  It  was  there 
purchased  by  a  British  subject,  transformed  into  a  merchant  vessel  under  the  British 
flag  and,  on  its  issue  from  the  port  of  Liverpool,  it  was  captured  by  the  United  States 
ship  of  war  Niagara f  September  15,  1864,  off  the  coast  of  Portugal.  Justice  Nelson, 
in  delivering  the  opinion  of  the  court  confirming  the  condemnation  of  the  Georgia 
by  the  District  Court  for  Massachusetts,  said  (p.  42): 

''It  has  been  suggested  that,  admitting  the  rule  of  law  as  above  stated,  the  pur- 
chase should  still  be  upheld,  as  the  Georgia ^  in  her  then  condition,  was  not  a  vessel 
of  war,  but  had  been  dismantled,  and  all  guns  and  munitions  of  war  removed;  that 
she  was  purchased  as  a  merchant  vessel,  and  fitted  up,  bona  fidCj  for  the  merchant 
service.  But  the  answer  to  the  suggestion  is,  that  if  this  change  in  the  equipment  in 
the  neutral  port,  and  in  the  contemplated  employment  in  future  of  the  vessel,  could 
have  the  effect  to  take  her  out  of  the  rule,  and  justify  the  purchase,  it  would  always 
be  in  the  power  of  the  belligerent  to  evade  it,  and  render  futile  the  reasons  on  which 
it  is  founded.  The  rule  is  founded  on  the  propriety  and  justice  of  taking  away  from 
the  belligerent,  not  only  the  power  of  rescuing  his  vessel  from  pressure  and  impend- 
ing peril  of  capture,  by  escaping  into  a  neutral  port,  but  also  to  take  away  the  facility 
which  would  otherwise  exist,  by  a  collusive  or  even  actual  sale,  of  again  rejoining 
the  naval  force  of  the  enemy.' 


it 
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the  known.  Two  principles  struggle  for  mastery — ^nationality  and 
domicile — and  each  has  its  partisans.  Nothing  seems  fairer  at  first 
sight  than  that  nationality  should  follow  person  and  property  and  furnish 
the  test  of  character  as  well  as  of  protection.  It  has  the  advantage  of 
apparent  simplicity,  but  simplicity  is  not  the  only  element  entering  into 
the  problem.  Person  and  property  are  subject  to  the  municipal  law  of 
the  home  country,  supposing  that  both  person  and  property  are  within 
its  jurisdiction,  but  municipal  rights  and  privil^es  do  not  cross  the 
frontier.  The  stranger  within  the  gates  cannot  well  ask  greater  rights 
than  the  native,  and  that  his  property  receive  a  protection  unknown  to 
the  property  of  the  native  in  like  circumstances.  The  foreigner  should 
not  be  discriminated  against  either  in  person  or  property,  but  equality 
of  treatment  is  the  most  that  can  be  expected.  This  view  is  all  the  more 
rational  because  the  alien  is  not  forced  to  locate  in  a  foreign  country.  He 
may  stay  at  home;  but,  if  he  has  chosen  residence  in  foreign  parts,  he 
should,  it  is  believed,  be  held  to  a  performance  of  all  the  duties  and 
should  enjoy  all  the  rights  and  privileges  not  inconsistent  with  foreign 
allegiance.  A  foreign  resident  in  the  United  States  cannot,  it  is  believed, 
reasonably  hope  for  greater  rights  than  the  American  citizen,  and  in 
time  of  war  he  should  not  be  permitted  to  separate  himself  and  his 
fortune  from  the  fate  of  the  community.  If  we  are  unfortunately  at  war, 
his  property  is,  for  the  purposes  of  war,  American  property,  enjoying 
the  benefit  of  protection  as  such  and  suffering  the  consequences.  Enemy 
character  would,  for  the  purposes  of  the  war,  thus  depend  upon  domicile, 
and  as  the  principle  of  nationality  conflicts  with  or  may  be  opposed  to 
domicile,  it  is  evident  that  the  acceptance  of  the  one  involves  the  re- 
jection of  the  other  principle. 

The  Conference  was  unable  to  adopt  one  or  the  other  principle,  as 
unanimity  so  essential  to  the  Conference  could  not  be  obtained.  Given 
the  success  in  reconciling  divergent  views  on  the  destruction  of  neutral 
prizes,  and  harmonizing  practices  which  seemed  at  variance  in  theory 
if  not  in  fact  ui  matters  of  blockade  and  contraband,  it  would  appear 
that  the  trouble  was  with  the  subject  rather  than  with  the  Conference, 
and  that  compromise  was  excluded  in  the  very  nature  of  things.  As  the 
purpose  of  this  article  is  rather  to  explain  and,  in  a  large  and  ungrudging 
measure,  to  justify  the  Declaration,  it  seems  best  to  consider  the  articles 
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dealing  with  enemy  character,  which  it  was  able  to  adopt,  without 
declaring  either  in  favor  of  nationality  or  domicile,  rather  than  to  in- 
dulge in  criticism  at  the  expense  of  either  principle,  as  it  is  to  be  feared 
that  criticism  would  result  in  little  more  than  a  personal  preference  and 
fail  to  produce  conviction.  It  must  be  admitted,  however,  that  the 
inability  of  the  Conference  to  define  enemy  character  in  such  a  manner 
as  to  meet  with  the  approval  of  the  Conference  and  thus  to  supply  the 
law  for  the  proposed  Prize  Court,  to  be  interpreted  and  applied  by  it 
under  Article  7  of  the  Prize  Court  Convention,  furnishes  the  opponents 
of  both  the  Court  and  the  Convention  with  arguments;  for  the  law 
on  this  point  not  having  been  determined  by  the  Conference  and  in- 
corporated in  its  Declaration,  leaves  the  Court  without  law  or  forces  it 
to  legislate,  to  prevent  which  the  Conference  was  called. 

The  Declaration  of  Paris,  stating  in  its  preamble  that  "maritime  law 
in  time  of  war  has  long  been  the  subject  of  deplorable  disputes,  that  the 
imcertainty  of  the  law  and  of  the  duties  in  such  a  matter  gives  rise  to 
differences  of  opinion  between  neutrals  and  belligerents,  which  may 
occasion  serious  difficulties  and  even  conflicts,"  declared  that  ''the 
neutral  flag  covers  enemy  goods  with  the  exception  of  contraband  of 
war;"  that  "neutral  goods,  with  the  exception  of  contraband  of  war,  are 
not  liable  to  capture  under  the  enemy's  flag."  Although  the  Declaration 
of  Paris  has  not  been  signed  by  every  civilized  nation,  so  that  in  theory 
its  provisions  are  not  universal  law,  it  has  nevertheless  been  followed  in 
practice,  and  the  two  principles  may  be  considered  law  without  fear  of 
contradiction.  But  that  Declaration  did  not  define  enemy  goods,  so 
that  to  interpret  and  to  apply  this  very  important  instrument,  it  is 
necessary  to  determine  enemy  character;  otherwise  we  are  speaking 
in  terms  of  the  unknown;  and  enemy  character  will,  it  is  believed,  be  an 
indefinite  term  as  long  as  nationality  and  domicile  are  competing  doc- 
trines. As  the  naval  Conference  was  unable  to  declare  itself  squarely 
in  favor  of  one  or  the  other,  and  as  all  efforts  to  compromise  the  differ- 
ences failed,  it  is  evident  that  its  treatment  of  enemy  character  is  frag- 
mentary, if  not  superficial  and  provisional,  instead  of  definitive.  It  is 
perhaps  well  to  state,  before  considering  the  articles  upon  which  the 
Conference  agreed,  that  the  participation  of  a  neutral  in  trade  close  to 
it  in  time  of  war — the  so-called  rule  of  1756 — ^was,  upon  the  request  of 
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the  British  Govermnent,  which  created  the  doctrine,  spedfically  excluded 
from  the  deliberations  of  the  Conference  and  is  unaffected  by  its  Dec- 
laration. In  view  of  this  fact,  it  seems  unwise  to  dwell  at  any  lengtii 
upon  the  rule,  and  yet  it  requires  more  than  a  passing  notice. 

In  the  case  of  the  Emanuel  (1  C.  Robinson,  296),  decided  in  1799,  Sir 
William  Scott  refused  freight  to  a  neutral  ship  carrying  salt  bom  one 
Spanish  port  to  another  during  the  war  between  Great  Britain  and 
Spain,  and  in  the  course  of  his  judgment  he  said: 

As  to  the  coasting  trade,  supposing  it  to  be  a  trade  not  usually  open  to 
foreign  vessels,  can  there  be  described  a  more  effective  accommodation 
that  can  be  given  to  an  enemy  during  a  war  than  to  undotake  it  for 
him  during  his  own  disability?  Is  it  nothing  that  the  commodities  of 
an  extensive  empire  are  conveyed  from  the  parts  where  they  grow  and 
are  manufactured,  to  other  parts  where  they  are  wanted  for  use?  '^ 

And  in  the  leading  case  of  the  Immanud  (2  C.  Robinson,  186),  decided 
in  the  same  year,  the  same  learned  judge  elaborately  stated  the  doctrine 
which  he  applied  in  the  previous  case.  Bri^y  stated,  the  Immanud  was 
a  neutral  ship  of  Hamburg,  which  on  a  voyage  to  Santo  Domingo  touched 
at  Bordeaux,  selling  a  part  of  its  cargo  from  Hamburg  and  taking  on  a 
quantity  of  iron  ores  and  other  articles  for  San  Domingo.  The  question 
arose  and  was  elaborately  argued  '' whether  the  trade  from  the  mother 
country  of  France  to  St  Domingo,  a  French  colony,  was  not  an  illegal 
trade,  and  such  as  would  render  the  property  of  neutrals  engaged  in  it 
liable  to  be  considered  as  the  property  of  enemies,  and  subject  to  con- 
fiscation." In  the  course  of  his  judgment  Sir  William  Scott  stated  the 
rights  of  neutrals  in  the  following  passage,  which  is  a  classic  of  Anglo- 
American  jurisprudence: 

Upon  the  breaking  out  of  a  war,  it  is  the  right  of  neutrals  to  carry 
on  their  accustomed  trade,  with  an  exception  of  the  particular  cases  of  a 
trade  to  blockaded  places,  or  in  contraband  articles  (in  both  which 
cases  their  property  is  liable  to  be  condemned),  and  of  their  ships  being 
liable  to  visitation  and  search;  in  which  case  however  they  are  entitled 
to  freight  and  expenses.  I  do  not  mean  to  say  that  in  the  accidents 
of  a  war  the  property  of  neutrals  may  not  be  variously  entangled  and  en- 
dangered; in  the  nature  of  human  connections  it  is  hardly  possible  that 
inconveniences  of  this  kind  should  be  altogether  avoided.   Some  neutrals 

"  1  C.  Robinson,  300. 
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will  be  unjustly  engaged  in  covering  the  goods  of  the  enemy,  and  others 
will  be  unjustly  suspected  of  doing  it;  these  inconveniences  are  more 
than  fully  balanced  by  the  enlargement  of  their  commerce;  the  trade  of 
the  belligerents  is  usually  interrupted  in  a  great  degree,  and  falls  in  the 
same  degree  into  the  lap  of  neutrab.  But  without  reference  to  acci- 
dents of  the  one  kind  or  other,  the  general  rule  is,  that  the  neutral  has  a 
right  to  carry  on,  in  time  of  war,  his  accustomed  trade  to  the  utmost 
extent  of  which  that  accustomed  trade  is  capable.  Very  dififerent  is  the 
case  of  a  trade  which  the  neutral  has  never  possessed,  which  he  holds 
by  no  title  of  use  and  habit  in  times  of  peace,  and  which,  in  fact,  can 
obtain  in  war  by  no  other  title,  than  by  the  success  of  the  one  belligerent 
against  the  other,  and  at  the  expense  of  that  very  belligerent  under  whose 
success  he  sets  up  his  title;  and  such  I  take  to  be  the  colonial  trade, 
generally  speaking.'* 

After  discussing  the  conditions  of  colonial  trade  and  the  benefits  which 
would  accrue  to  the  belligerent  by  withdrawing  such  trade  from  capture 
by  entrusting  it  to  neutrals,  he  says: 

Upon  these  grounds,  it  cannot  be  contended  to  be  a  right  of  neutrals, 
to  intrude  into  a  conmierce  which  had  been  uniformly  shut  against  them, 
and  which  is  now  forced  open  merely  by  the  pressure  of  war;  for  when 
the  enemy,  under  an  entire  inability  to  supply  his  colonies  and  to  export 
their  products,  afifects  to  open  them  to  neutrals,  it  is  not  his  will  but  his 
necessity  that  changes  his  system;  that  change  is  the  direct  and  un- 
avoidable consequence  of  the  compulsion  of  war,  it  is  a  measure  not  of 
French  councils,  but  of  British  force." 

Sir  William  Scott  in  a  later  case  {The  WiUidmina,  4  C.  Robinson, 
Appendix  4),  stated  that  his  action  was  based  upon  the  British  insUxLC- 
tions  of  1793,  but  he  was  careful  to  add  that. 

Although  the  instructions  of  1793,  could  not  be  said  to  make  property 
so  engaged  liable  to  confiscation,  if  it  were  not  so  by  the  general  law;  it 
will  not  be  too  much  to  attribute  to  those  instructions,  to  say,  that  they 
are  to  be  taken  as  proof,  that  the  Government  of  this  Country  under- 
stood such  to  be  the  law  of  nations,  at  the  time  when  those  instructions 
issued.  From  the  conduct  of  France  also,  in  opening  the  ports  of  her 
colonies  a  short  time  previous  to  the  breaking  out  of  the  American  war, 
for  the  purpose  of  avoiding  the  application  of  this  principle,  it  is  manifest 

"  2  C.  Robinson,  197-8. 

"  Ibid.,  200.  See  on  this  question  the  case  of  the  Wilhdmina,  4  C.  Robinson, 
Appendix,  pp.  4-15,  in  which  Sir  William  Scott  examines  the  criticisms,  reconsiders^ 
and  reaffirms  the  doctrine. 
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that  the  principle  itself  was  thoroughly  understood,  by  that  Govem- 
menty  to  be  agreeable  to  the  law  of  nations.^^ 

Sir  William  Scott  evidently  agreed  with  ais  great  contemporary, 
Chief  Justice  Marshall,  that ''  as  no  nation  can  prescribe  a  rule  for  others, 
none  can  make  a  law  of  nations;''  ^^  and  he  also  agreed  with  him  that 
each  nation  may  and  must  interpret  international  law.  But  whether  the 
principle  alleged  to  be  international  law  is  really  so  or  whether  the  in- 
terpretation is  correct  is  of  course  a  different  matter.  But  however  this 
may  be,  the  principle  itself  and  its  application  form  no  part  of  and  are 
not  affected  by  the  Declaration,  and  in  so  far  as  the  rule  of  1756  is  con- 
cerned, the  Declaration  is  fragmentary  or  defective. 

Passing  now  to  the  articles  of  the  Declaration  on  enemy  character. 
Article  57  states  in  clear  and  acceptable  terms  that  ''the  neutral  or 
enemy  character  of  a  vessel  is  determined  by  the  flag  which  she  is  en- 
titled to  fly,"  and  properly  makes  the  transfer  of  an  enemy  vessel  to  a 
neutral  flag  dependent  upon  the  provisions  of  Articles  55  and  56.  The 
difficulty  arises  when  the  character  of  the  goods  foimd  upon  an  enemy 
vessel  is  broached.  The  Conference  contented  itself  with  the  statement 
that ''the  neutral  or  enemy  character  of  goods  ♦  ♦  ♦  is  determined 
by  the  neutral  or  enemy  character  of  the  owner"  (Article  58);  but  as 
there  is  no  definition  of  the  character  of  "the  owner,"  it  is  evident  that 
enemy  character  is  expressed  in  terms  of  the  unknown,  a  fact  due  to  the 
inability  of  the  Conference  to  agree  upon  nationality  or  domicile  as  a 
test.  The  Conference  had  no  illusion  on  this  point,  and  Professor  Re- 
nault in  his  report,  adopted  by  the  Conference  as  its  official  interpreta- 
tion of  the  Declaration,  says: 

But  it  cannot  be  concealed  that  Article  58  solves  no  more  than  a  part 
of  the  problem,  and  that  the  easier  part;  it  is  the  neutral  or  enemy  charac- 
ter of  the  owner  which  determines  the  character  of  goods,  but  what  is  to 
determine  the  neutral  or  enemy  character  of  the  owner?  On  this  point 
nothing  is  said,  because  it  was  found  impossible  to  arrive  at  an  agree- 
ment.   Opinions  were  divided  between  domicile  and  nationality.'* 

^*  4  C.  Robinson,  Appendix,  p.  11. 

^*  The  Antelope,  10  Wheaton,  122  (1825). 

^  Treaties,  Conventions,  etc.,  Vol.  3  (Charles),  p.  315.  The  following  oomproniise 
was  proposed  but  not  accepted: 

The  neutral  or  enemy  character  of  goods  found  on  board  an  enemy  vessel  is  deter- 
mined by  the  neutral  or  enemy  nationality  of  their  owner,  or,  if  he  is  of  no  nationality 
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The  Conference,  however,  stated  the  traditional  rule,  subject  to 
rebuttal,  that  goods  "found  on  board  an  enemy  vessel  ♦  ♦  ♦  are 
presumed  to  be  enemy  goods;"  in  the  absence  of  proof  to  the  contrary. 
The  conflict  between  nationality  and  domicile  is  again  apparent. 

Article  60  applies  to  enemy  goods — ^whatever  this  phrase  may  mean — 
on  board  an  enemy  vessel  the  provisions  of  Article  55  regarding  the 
invalidity  of  transfer  during  war,  by  providing  that  they  "retain  their 
enemy  character  imtil  they  reach  their  destination,  notwithstanding 
any  transfer  effected  after  the  outbreak  of  hostilities  while  the  goods  are 
being  forwarded."  It  was  recognized  however,  that,  to  quote  the  lan- 
guage of  the  report, 

In  a  great  number  of  countries  an  impaid  vendor  has,  in  the  event  of 
bankruptcy  of  the  buyer,  a  recognized  legal  right  to  recover  the  goods 
which  have  already  become  the  property  of  the  buyer  but  [which  have] 
not  yet  reached  him  (stoppage  in  transitu.) " 

This  is  a  formal  recognition  of  the  doctrine  of  stoppage  in  transitu.  It 
is  admitted  that  in  times  of  peace  title  may  pass  to  the  consignee  upon 
delivery  to  the  master  or  that  it  may  be  retained  by  the  vendor  imtil 
actual  delivery.  This  is  a  matter  of  convenience,  and  for  the  determina- 
tion of  the  parties  to  the  transaction.  Nations  as  such  are  not  involved. 
If,  however,  the  neutral  vendor  were  allowed  in  time  of  war  to  retain 
title  until  actual  delivery  to  the  consignee  of  the  goods  in  question,  the 
neutral  character  would  be  preserved  during  the  voyage  and  the  goods 
thus  would  be  exempt  from  capture.  Hence  the  reason  for  the  rule  that 
delivery  to  the  master  is  delivery  to  the  consignee.  But,  if  the  enemy 
purchaser  had  not  paid  the  price,  the  capture  would  not  affect  him,  but 
would  saddle  the  neutral  with  the  loss.  Hence  the  Conference  adopted 
the  doctrine  of  stoppage  in  transitu,  which  allows  in  case  of  bankruptcy 
of  the  enemy  consignee  "a  recognized  legal  right  to  recover  the  goods," 
by  the  exercise  of  which  they  regain  the  neutral  character  which  they 
had  lost  in  theory  but  not  in  fact. 

or  of  double  nationality  (t.  e.,  both  neutral  and  enemy),  by  his  domicile  in  a  neutral 
or  enemy  country; 

Provided  that  goods  belonging  to  a  limited  liability  or  joint  stock  company  are 
considered  as  neutral  or  enemy  according  as  the  company  has  its  headquarters  in  a 
neutral  or  enemy  country.    {Ibid.) 

"  Treaties,  Conventions,  etc.,  Vol.  3  (Charles),  page  316. 
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In  discussiDg  this  question,  Sir  William  Scott  said  in  the  case  of  the 
Vraw  Margaretha  (1  C.  Robinson,  2i36),  decided  in  1799,  and  which 
concerned  a  transfer  in  transitu  to  a  neutral  before  the  outbreak  of 
hostilities: 

In  the  ordinary  course  of  things  in  time  of  peace — (for  it  is  not  denied 
that  such  a  contract  may  be  made,  and  effectually  made  according  to 
the  usage  of  merchants)  such  a  transfer  in  transitu  might  certainly  be 
made.  It  has  even  been  contended  that  a  mere  delivering  oi  the  bill 
of  lading  is  a  transfer  of  the  property.  But  it  might  be  more  correctly 
expressed,  perhaps,  that  it  transfers  only  the  right  of  delivery;  but  that 
a  transf^  of  the  bill  of  lading,  with  a  contract  of  sale  accompan3ring  it, 
may  transfer  the  property  in  the  ordinary  course  of  things,  so  as  effec- 
tually to  bind  the  parties,  and  all  others,  cannot  well  be  doubted.  When 
war  intervenes,  another  rule  is  set  up  by  Courts  of  Admiralty,  which 
interferes  with  the  ordinary  practice.  In  a  state  of  war,  existjng  or 
imminent,  it  is  held  that  the  property  shall  be  deemed  to  continue  as 
it  was  at  the  time  of  shipment  till  the  actual  delivery;  this  arises  out  of 
the  state  of  war,  which  gives  a  belligerent  a  right  to  stop  the  goods  of 
his  enemy.  If  such  a  rule  did  not  exist,  all  goods  shipped  in  an  enemy's 
country,  would  be  protected  by  transfers  which  it  would  be  impossible 
to  detect.  It  is  on  that  principle  held,  I  believe,  as  a  general  nde,  that 
property  cannot  be  converted  in  transitu;  and  in  that  sense  I  recognize 
it  as  the  rule  of  this  Court.  But  this  arises,  as  I  have  said,  out  of  a 
state  of  war,  which  creates  new  rights  in  other  parties,  and  cannot  be 
applied  to  transactions  originating,  like  this,  in  a  time  of  peace.  The 
transfer,  therefore,  must  be  considered  as  not  invalid  in  point  of  law,  at 
the  time  of  the  contract;  and  being  made  before  the  war,  it  must  be 
judged  according  to  the  ordinaiy  rules  of  commerce.'* 

To  the  same  effect  is  the  law  laid  down  by  an  illustrious  American 
judge,  Mr.  Justice  Story,  who  said  in  the  case  of  the  ship  Ann  Green 
(1  Gallison,  274,  291),  decided  m  1812: 

The  cases  are,  as  I  think,  settled  upon  just  principles,  that  decide  that 
in  time  of  war,  property  shall  not  be  permitted  to  change  charact^  in 
its  transit;  nor  shall  property  consigned,  to  become  the  property  of  the 
enemy  on  arrival,  be  protected  by  the  neutrality  of  the  shipper.  Such 
contracts,  however  valid  in  time  of  peace,  are  considered,  if  made  in 
war  or  in  cont^nplation  of  war,  as  infringements  of  belligerent  rights, 
and  calculated  to  introduce  the  grossest  frauds.  In  fact,  if  they  could 
prevail,  not  a  single  bale  of  enemy's  goods  would  ever  be  found  upon 
the  ocean. 

**  1  C.  Robinson,  33^-9. 
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The  chapter  dealing  with  enemy  character  is,  for  the  reasons  which 
have  been  stated,  fragmentary  in  character;  but  it  is  clearly  no  objection 
to  the  acceptance  of  the  chapter  that  it  does  not  cover  the  entire  field, 
if,  so  far  as  it  goes^  its  actual  provisions  are  reasonable  and  satisfactory, 
for  the  law  unchanged  by  the  Declaration  remains  as  it  was. 

CONVOY 

Regarding  the  chapter  on  convoy,  little  need  be  said  except  that  many 
nations  regarded  neutral  vessels  under  the  convoy  of  vessels  of  war  as 
exempt  from  search,  on  the  theory  that  the  word  of  the  commander  as 
to  their  neutral  character  and  as  to  their  cargo  was,  as  the  act  of  a 
responsible  officer,  an  act  of  state,  whereas  some  nations  refused  to 
accept  the  word  of  the  officer  as  a  bar  to  visit  the  vessels  and  to  examine 
their  cargoes,  in  order  to  determine  their  neutral  character.  There  can 
clearly  be  no  objection  to  accepting  the  word  of  the  commander  of  the 
neutral  man-of-war,  provided  that  he  act  in  good  faith,  and,  as  his  state- 
ment is  to  be  taken  as  an  act  of  state  for  which  his  government  is  re- 
sponsible, the  belligerent  has  his  remedy  against  the  neutral  government 
and  is  saved  the  delay  and  annoyance  involved  in  ascertaining  the  facts 
for  himself.  But  the  aim  of  the  belligerent  is  to  prevent  unneutral 
trade,  and  a  claim  for  damages  against  the  neutral  nation  is  not  synon- 
ymous with  prevention. 

The  views  of  the  United  States,  differing,  as  will  be  seen,  from  those 
of  Great  Britain,  are  thus  briefly  stated  in  Article  30  of  the  Naval  War 
Code  of  1900: 

The  exercise  of  the  right  of  search  during  war  shall  be  confined  to 
properly  commissioned  and  authorized  vessels  of  war.  Convoys  of 
neutral  merchant  vessels,  under  escort  of  vessels  of  war  of  their  own 
state,  are  exempt  from  the  right  of  search,  upon  proper  assurances,  based 
on  thorough  examination,  from  the  commander  of  the  convoy. 

The  English  law  is  contained  in  the  leading  case  of  The  Maria,  decided 
by  Lord  Stowell  in  1799,  who  said: 

This  being  the  actual  stat^  of  the  fact,  it  is  proper  for  me  to  examine, 
2dly,  what  is  their  legal  state.  Or,  in  other  words,  to  what  considera- 
tions they  are  justly  subject  according  to  the  law  of  nations;  for  which 
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purpose  I  state  a  few  principles  of  that  system  of  law  which  I  take  to  be 
incontrovertible. 

1st,  That  the  right  of  visiting  and  searching  merchantHships  upon  the 
high  seas,  whatever  be  the  ships,  whatever  be  the  cargoes,  whatever  be 
the  destinations,  is  an  incontestible  right  of  the  lawfully  commissioned 
cruisers  of  a  belligerent  nation.  I  say,  be  the  ships,  the  cargoes,  and  the 
destination  what  they  may,  because,  till  they  are  visited  and  searched, 
it  does  not  appear  what  the  ships,  or  the  cargoes,  or  the  destinations  are; 
and  it  is  for  the  purpose  of  ascertaining  these  points  that  the  necessity 
of  this  right  of  visitation  and  search  exists.  This  right  is  so  clear  in 
principle,  that  no  man  can  deny  it  who  admits  the  Ic^lity  of  maritime 
capture;  because  if  you  are  not  at  liberty  to  ascertain  by  sufSicient  in- 
quiry whether  there  is  property  that  can  legally  be  captured,  it  is  im- 
possible to  capture.  Even  those  who  contend  for  the  inadmissible  rule, 
that  free  ships  make  free  goods,  must  admit  the  exercise  of  this  right  at 
least  for  the  purpose  of  ascertaining  whether  the  ships  are  free  stupe  or 
not.  The  right  is  equally  clear  in  practice;  for  practice  is  unifonn  and 
universal  upon  the  subject.  The  many  European  treaties  which  refer 
to  this  right,  refer  to  it  as  pre-existing,  and  merely  regulate  the  exercise 
of  it.  All  writers  upon  the  law  of  nations  unanimously  acknowledge  it, 
without  the  exception  even  of  Hvbner  himself,  the  great  champion  of 
neutral  privileges.    ♦    ♦    ♦ 

2dly,  That  the  authority  of  the  Sovereign  of  the  neutral  country 
being  interposed  in  any  manner  of  mere  force  cannot  legally  vary  the 
rights  of  a  lawfully-commissioned  belligerent  cruiser;  I  say  legally,  be- 
cause what  may  be  given,  or  be  fit  to  be  given,  in  the  administration  of 
this  species  of  law,  to  considerations  of  comity  or  of  national  policy,  are 
views  of  the  matter  which,  sitting  in  this  Court,  I  have  no  right  to 
entertain.  All  that  I  assert  is,  that  legally  it  cannot  be  maintained,  that 
if  a  Swedish  commissioned  cruiser,  during  the  wars  of  his  own  country, 
has  a  right  by  the  law  of  nations  to  visit  and  examine  neutral  ships,  the 
King  of  England,  being  neutral  to  Sweden,  is  authorized  by  that  law  to 
obstruct  the  exercise  of  that  right  with  respect  to  the  merchant-ships 
of  his  country.  I  add  this,  that  I  cannot  but  think  that  if  he  obstructed 
it  by  force,  it  would  very  much  resemble  (with  all  due  reverence  be  it 
spoken)  an  opposition  of  illegal  violence  to  legal  right.  Two  sovereigns 
may  unquestionably  agree,  if  they  think  fit,  as  in  some  late  instances 
they  have  agreed,  by  special  covenant,  that  the  presence  of  one  of  their 
armed  ships  along  with  their  merchant-ships  shall  be  mutually  under- 
stood to  imply,  that  nothing  is  to  be  found  in  that  convoy  of  merchant- 
ships  inconsistent  with  amity  or  neutrality;  and  if  they  consent  to  ac- 
cept this  pledge,  no  third  party  has  a  right  to  quarrel  with  it,  any  more 
than  with  any  other  pledge  which  they  may  agree  mutually  to  accept. 
But  surely  no  sovereign  can  legally  compel  the  acceptance  of  such  a 
security  by  mere  force.'* 

«  1  C.  Robinson,  340,  360-362.    See  also  The  Elsabe  (1803),  4  C.  Robinaon,  408. 
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Agreement  was  facilitated  by  the  instructions  to  the  British  delegates 
on  the  matter  in  hand.    They  said: 

The  question  of  the  right  to  visit,  search,  and  seize  neutral  ships  when 
under  convoy  is  one  on  which  there  has  been  a  clear  divergence  between 
the  old  Continental  system  and  the  British  doctrine.  That  doctrine 
has  however  not  been  enforced  in  any  recent  war.  In  1854  the  right  to 
visit  ships  under  convoy  was  specifically  waived,  owing  to  the  diflSculty 
inherent  in  naval  co-operation  with  an  allied  Power  which  did  not  recog- 
nize that  right.  Nor  have  His  Majesty's  Government  since  attempted 
to  exercise  it.  The  situation  was  radically  changed  by  the  Declaration 
of  Paris,  which  put  an  end  to  the  right  formerly  enjoyed,  of  seizing  enemy 
goods  other  than  contraband,  under  whatever  flag  carried,  and  His 
Majesty's  Government  are  now  desirous  of  limiting  as  much  as  possible 
the  right  to  seize  for  contraband,  if  not  eliminating  it  altogether." 

There  were  then  two  sides  to  the  question,  but  it  is  believed  that  the 
word  of  the  commander  of  the  neutral  vessel  may  properly  be  accepted, 
if  the  rights  of  the  belligerent  are  safeguarded  by  apt  provisions.  This 
seems  to  have  been  accomplished  by  the  Declaration,  the  provisions  of 
which  on  this  point  are  quoted  without  comment: 

Article  61 

Neutral  vessels  under  national  convoy  are  exempt  from  search.  The 
commander  of  a  convoy  gives,  in  writing,  at  the  request  of  the  com- 
mander of  a  belligerent  warship,  all  information  as  to  the  character  of 
the  vessels  and  their  cargoes  which  could  be  obtained  by  search. 

Article  62 

If  the  commander  of  the  belligerent  warship  has  reason  to  suspect 
that  the  confidence  of  the  commander  of  the  convoy  has  been  abused, 
he  communicates  his  suspicions  to  him.  In  such  a  case  it  is  for  the  com- 
mander of  the  convoy  alone  to  investigate  the  matter.  He  must  record 
the  result  of  such  investigation  in  a  report,  of  which  a  copy  is  handed  to 
the  officer  of  the  warship.  If,  in  the  opinion  of  the  commander  of  the 
convoy,  the  facts  shown  in  the  report  justify  the  capture  of  one  or  more 
vessels,  the  protection  of  the  convoy  must  be  withdrawn  from  such 
vessels. 

RESISTANCE  TO   SEARCH 

In  the  same  way  there  seems  to  be  no  serious  objection  to  Chapter  7 
dealing  with  the  resistance  to  search,  although  this  question  was  not 

*  Parliamentary  Papers,  Miscellaneous  No.  4,  1909,  p.  25. 
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included  in  the  call  of  the  Conference.  It  is  so  closely  connected  with 
the  subject  matter  of  the  Declaration  and  the  right  itself  is  so  clearly 
recognized  and  admitted,  that  the  Conference  was  cleariy  within  its 
rights,  and  indeed  it  is  to  be  commended  for  its  formulation  and  express 
statement.   The  article  is  as  follows. 

Article  63 

Forcible  resistance  to  the  legitimate  exercise  of  the  right  of  stoppage, 
search,  and  capture  involves  in  all  cases  the  condemnation  of  the  vessel. 
The  cargo  is  liable  to  the  same  treatment  as  the  cargo  of  an  enemy  vessel. 
Goods  belonging  to  the  master  or  owner  of  the  vessel  are  treated  as 
enemy  goods. 

There  seems  to  be  less  reason  for  commenting  upon  this  article  than  on 
the  one  relating  to  convoy,  and  yet,  for  purposes  of  clearness,  a  paragraph 
is  quoted  from  the  official  report,  in  order  to  clear  up  certain  doubts 
that  might  present  themselves. 

What  must  be  decided  with  regard  to  the  cargo?  The  rule  which  ap- 
peared to  be  the  best  is  that  according  to  which  the  cargo  will  be  treated 
like  the  cargo  on  board  an  enemy  vessel.  This  assimilation  involved 
the  following  consequences.  A  neutral  vessel,  which  has  offered  re- 
sistance becomes  an  enemy  vessel  and  the  goods  on  board  are  presumed 
to  be  enemy  goods.  Neutrals  who  are  interested  may  claim  their  prop- 
erty, in  accordance  with  Article  3  of  the  declaration  of  Paris,  but  enemy 
goods  will  be  condemned,  since  the  rule  that  the  flag  covers  the  goods 
can  not  be  adduced,  because  the  captured  vessel  on  board  which  they 
are  found  is  considered  to  be  an  enemy  vessel.  It  will  be  noticed  that 
the  right  to  claim  the  goods  is  open  to  all  neutrals,  even  to  those  whose 
nationality  is  that  of  the  captured  vessel ;  it  would  seem  to  be  an  excess 
of  severity  to  make  such  persons  suffer  for  the  action  of  the  master. 
There  is,  however,  an  exception  as  regards  the  goods  which  belong  to  the 
owner  of  the  vessel;  it  seems  natural  that  he  should  bear  the  conse- 
quences of  the  acts  of  his  agent.  His  property  on  board  the  vessel  is 
therefore  treated  as  enemy  goods.  A  fortiori  the  same  rule  applies  to 
the  goods  belonging  to  the  master.'^ 

COMPENSATION 

The  final  chapter  of  the  Declaration,  in  so  far  as  its  subject  matter 
is  concerned,  deals  with  compensation  to  be  allowed  to  claimants  whose 
just  rights  have  been  disregarded,  a  question  so  important  that  the 

**  Treaties,  CJonventions,  etc.,  Vol.  3  (Charles),  p.  319. 
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Declaration  would  have  been  faulty  without  it;  for,  if  its  provisions  are 
to  be  enforced,  there  should  be  a  sanction,  that  is  to  say  a  penalty,  at- 
tached to  their  violation.    Article  64  is  thus  worded : 

If  the  capture  of  a  vessel  or  of  goods  is  not  upheld  by  the  prize  court, 
or  if  the  prize  is  released  without  any  judgment  being  given,  the  parties 
interested  have  the  right  to  compensation,  unless  there  were  good  reasons 
for  capturing  the  vessel  or  goods. 

Notwithstanding  the  importance  of  this  provision,  it  will  not  be  dis- 
cussed in  detail,  for  it  is  remedial  rather  than  substantive  in  its  nature, 
to  use  a  term  dear  to  the  analytical  jurist.  It  should  be  said,  however, 
that  its  terms  presuppose  that  the  question  involved  in  the  capture  of 
the  vessel  or  goods  is  tested  in  a  judicial  proceeding.  If  the  action  of  the 
belligerent  is  upheld  by  the  national  court,  the  neutral  nevertheless, 
thanks  to  the  Second  Hague  Conference,  is  to  have  another  and  an 
additional  remedy,  because  the  proposed  International  Prize  Court  is, 
by  Article  3  of  the  convention,  .competent  to  pass  not  only  upon  judg- 
ments of  national  courts  affecting  neutral  property,  but  also  upon  judg- 
ments involving  enemy  property  in  certain  specified  cases.   Thus : 

The  judgments  of  national  prize  courts  may  be  brought  before  the 
International  Prize  Court: 

1.  When  the  judgment  of  the  national  prize  courts  affects  the  property 
of  a  neutral  Power  or  individual; 

2.  When  the  judgment  affects  enemy  property  and  relates  to — 

(a)  Cargo  onboard  a  neutral  ship; 

(b)  An  enemy  ship  captured  in  the  territorial  waters  of  a  neutral 
Power,  when  that  Power  has  not  made  the  capture  the  subject 
of  a  diplomatic  claim ; 

(c)  A  claim  based  upon  the  allegation  that  the  seizure  has  been 

effected  in  violation,  either  of  the  provisions  of  a  convention 
in  force  between  the  belligerent  Powers,  or  of  an  enactment 
issued  by  the  belligerent  captor. 
The  appeal  against  the  judgment  of  the  national  court  can  be  based 
on  the  ground  that  the  judgment  was  wrong  either  in  fact  or  in  law." 

The  liability  of  the  belligerent  to  make  good  its  wrong  acts  was  stated 
in  the  penal  section  attached  to  the  laws  of  war  on  land  drafted  by  the 
Institute  of  International  Law  in  1880,  and  known  as  the  Oxford  Manual 
of  War  on  Land: 

**  Treaties,  CJonventions,  etc.,  Vol.  3  (Charles),  p.  250. 
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If  any  of  the  foregoing  rules  be  violated,  the  offending  parties  should 
be  punished  after  a  judicial  proceeding  by  the  belligerent  in  whose  hand 
they  are. 

This  provision,  reasonable  in  itself  and  representing  the  consensus  of 
opinion  of  enlightened  publicists,  was  carried  over  and  incorporated  in 
the  Convention  Respecting  the  Laws  and  Customs  of  War  on  Land, 
as  revised  by  the  Second  Hague  Conference,  in  which  it  appears  in  the 
following  language  as  Article  3  thereof: 

A  belligerent  party  which  violates  the  provisions  of  the  said  r^ula- 
tions  shall,  if  the  case  demands,  be  liable  to  pay  compensation.  It  shall 
be  responsible  for  all  acts  committed  by  persons  forming  part  of  its  armed 
forces. 

The  principle,  therefore  is  admitted;  the  proposed  Prize  Court  provides 
the  machinery. 

The  convention  establishing  the  Prize  Court  allows  a  national  decision 
and  one  national  appeal,  but  provides  in  any  case  that  the  appeal  will 
lie  to  the  International  Court  within  two  years  from  the  date  of  capture, 
even  although  the  national  courts  have  not  given  final  judgment  in  the 
case  (Article  6).  But  this  is  not  all;  the  appeal  may  not  only  be  made  by 
a  neutral  Power,  in  accordance  with  Article  3  of  the  convention,  but  by  a 
neutral  individual,  subject,  however,  to  the  right  of  his  government  to 
forbid  the  appeal;  or,  finally,  by  an  individual,  subject  or  citizen  of  an 
enemy  Power,  in  accordance  with  the  provisions  of  Article  3,  section  2, 
omitting  therefrom  the  case  mentioned  in  paragraph  (b)  thereof.  It 
appears,  therefore,  that  not  merely  is  there  to  be  a  judicial  determination 
of  the  legality  or  illegality  of  the  capture  of  vessels  or  of  goods,  but  also 
that  the  question  involved  in  the  capture  is  to  be  passed  upon,  not,  as 
formerly,  by  courts  of  the  captor's  country,  with  every  presumption  in 
favor  of  its  validity,  but  by  an  international  court,  without  belligerent 
bias,  as  it  is  to  be  composed  of  an  overwhelming  majority  of  neutrals. 

The  captor  cannot  escape  by  the  mere  fact  that  the  national  court  has 
failed  to  act  or  that  a  final  judgment  has  not  been  rendered,  and  by 
Article  64  of  the  Declaration  a  release  of  the  prize  ''without  any  judg- 
ment being  given"  does  not  end  matters.  The  validity  or  invalidity  of 
the  belligerent  act  must  be  passed  upon,  whether  there  is  or  is  not  a 
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judicial  proceeding  in  the  captor's  country,  and  whether  or  not  there  has 
or  has  not  been  a  final  judgment.    The  avenues  of  escape  are  closed. 

But  the  law  is  properly  tempered  with  mercy.  Human  frailty  is 
recognized  in  that  probable  cause  for  capture  precludes  damages.  The 
question  of  compensation  is  apparently  left  to  national  determination, 
with  redress  through  diplomatic  channels. 

FINAL   PROVISIONS 

The  balance  of  the  Declaration  will  be  treated  briefly,  as  its  final  pro- 
visions are,  generally  speaking,  of  a  formal  character.  Article  65  states 
that  the  provisions  of  the  present  Declaration  must  be  treated  as  a  whole, 
and  cannot  be  separated.  Professor  Renault  rightly  considers  this 
article,  borrowed  from  the  Declaration  of  Paris,  as  of  great  importance. 
But  the  precedent  is  less  important  than  the  reason;  for,  if  the  nations 
participating  in  the  Conference  could  accept  it  piecemeal  and  ratify 
some  of  its  provisions  to  the  exclusion  of  others,  the  purpose  of  the  Con- 
ference would  have  been  frustrated,  which  was  to  supply  the  law  to  be 
administered  by  the  proposed  Prize  Court  under  Article  7  of  the  con- 
vention to  establish  the  international  prize  court  and,  by  supplying 
the  law  universally  acknowledged  as  such,  to  reconcile  divergences  of 
practice,  and  to  obtain  an  official  and  authoritative  interpretation  and 
application  of  it  to  the  concrete  case.  It  would  have  been  manifestly  un- 
fair to  allow  a  nation,  satisfied  with  some  of  its  provisions,  to  accept  the 
benefits  secured,  perhaps  by  concession,  and  to  reject  the  concession 
which  made  the  Declaration  in  other  parts  acceptable  to  the  partici- 
pating Powers.  It  is  of  course  proper  to  consider  whether  the  price 
paid  is,  on  the  whole,  too  great,  and  to  reject  the  Declaration  in  toto;  but 
even  here  it  would  be  better  to  attempt  to  reach  an  agreement  for  the 
exclusion  of  the  obnoxious  article  or  by  negotiation  to  obtain  its  modifica- 
tion. It  hardly  needs  to  be  stated  that  only  the  Powers  taking  part  m 
the  Conference  and  which  have  ratified  the  Declaration  as  a  whole  are 
bound  by  its  provisions,  and,  as  far  as  they  are  concerned,  Article  66 
requires  neither  explanation  nor  comment. 

Article  66 

The  signatory  Powers  undertake  to  insure  the  mutual  observance  of 
the  rules  contained  in  the  present  declaration  in  any  war  in  which  all 
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the  belligerents  are  parties  thereto.  They  will  thaiefore  issue  the  neces- 
sary instructions  to  their  authorities  and  to  their  armed  forces,  and 
will  take  such  measures  as  may  be  required  in  order  to  insure  that  it 
will  be  applied  by  their  courts,  and  more  particularly  by  their  prize 
courts. 

The  same  may  be  said  of  Article  67  providing  that  the  Declaration 
shall  be  ratified  as  soon  as  possible  and  that  the  ratifications  thereof 
shall  be  deposited  in  London.  This  is  of  a  purely  formal  character  and 
has  been  taken  with  but  slight  and  necessary  modifications  from  the 
formula  adopted  by  the  Second  Hague  Conference.  The  same  may  be 
said  of  Articles  68  and  69,  referring  to  the  date  at  which  the  Declaration 
shall  become  effective  and  the  right  to  denounce — ^that  is,  abrogate — 
the  Declaration,  in  so  far  as  any  particular  party  thereto  is  concerned. 

But  Article  70  is  not  of  a  purely  formal  nature  and  requires  considera- 
tion. It  goes  without  saying  that  the  Powers  represented  at  the  London 
Naval  Conference  attach  particular  importance  to  the  general  recogni- 
tion of  the  rules  which  they  have  adopted;  otherwise  they  would  either 
condemn  in  advance  the  results  of  their  labors,  which  was  not  to  be 
expected,  or  regard  their  situation  as  so  exceptional  in  the  society  of 
nations  as  to  justify  preferential  treatment.  It  is  unfortunately  the 
case  that  the  latter  supposition  is  not  without  basis,  for  a  declaration  in- 
tended to  adopt  the  law  to  be  generally  applied  not  merely  by  them- 
selves but  by  the  proposed  Court  was  drafted  by  but  a  fraction  of  the 
Powers,  albeit  a  very  important  fraction,  without  any  request  on  the 
part  of  the  nations  generally  and  without  any  mandate  from  them  to 
legislate  for  the  world  at  large.  Larger  Powers  may  prefer  to  exclude 
the  smaller  nations  on  the  principle  that  birds  of  a  feather  flock  together, 
but  they  should  neither  feel  astonishment  nor  express  regret  that  the 
Powers  excluded  from  the  Conference — and  Great  Britain  in  the  first 
instance  committed  the  blunder,  of  excluding  Holland,  in  which  country 
the  proposed  Court  was  to  be  established  and  the  law  drafted  by  the 
Conference  to  be  applied — should  look  upon  their  action  as  high-handed 
and  arbitrary,  if  not  presumptuous.  It  is  no  doubt  true,  as  stated  by  the 
learned  reporter,  that  the  Declaration  of  Paris  was  drafted  by  the  rep- 
resentatives of  Great  Britain,  Austria,  France,  Prussia,  Russia,  Sardinia, 
and  Turkey,  assembled  in  congress  in  Paris  in  1856,  and  that  the  plen- 
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ipotentiaries  engaged  **  to  bring  the  present  Declaration  to  the  knowledge 
of  the  states  which  have  not  been  called  upon  to  take  part  in  the  congress 
of  Paris  and  invite  them  to  accede  to  it,"  in  the  conviction  that  it  would 
be  received  with  gratitude  by  the  whole  world,  and  that  they  expressed 
the  hope  that  '*the  efforts  of  their  governments  to  obtain  the  general 
adoption  thereof  will  be  crowned  with  full  success."  It  was  eminently 
reasonable  that  the  Powers  engaged  in  the  Crimean  War  should  meet  in 
conference  to  decide  upon  the  terms  of  peace,  and  that  in  the  course  of 
their  negotiations  they  might,  without  summoning  other  representatives, 
draft  a  declaration  on  points  of  maritime  law,  which  had  either  arisen 
in  the  course  of  the  war  or  which  were  of  particular  importance  to  them 
to  have  settled. 

But  the  world  has  moved  since  1856,  and  the  Naval  Conference  of 
1908-9  was  not  composed  of  belUgerents  ending  a  war.  The  convention 
which  their  labors  would,  it  was  hoped,  tend  to  render  effective  was  it- 
self negotiated  at  an  international  conference  composed  of  represent- 
atives of  nations  rec(^nizing  and  applying  international  law  in  their 
foreign  intercourse.  It  is  difficult  to  overcome  the  belief  that  all  parties 
to  the  original  Prize  Court  Convention  were  entitled  to  be  heard  upon 
the  rules  of  law  which  were  to  be  adopted  and  applied  by  the  Court,  and 
it  is  believed  also  that  the  nations  not  invited  will  be  slow  to  adhere  to  a 
Declaration  which  must  be  accepted  in  toto,  prepared  by  a  Conference 
from  which  they  were  excluded.  If  it  were  true  in  1825,  as  stated  by 
Chief  Justice  Marshall,  that  no  nation  can  prescribe  a  rule  for  others  and 
that  no  one  nation  can  make  a  law  of  nations,  it  was  doubly  true  in 
1908-9,  and  it  requires  no  argument  to  show  that  a  group  of  nations 
cannot  do  collectively  what  no  one  nation  can  do  singly.  The  present 
writer  believes  that  the  excluded  nations  are  justified  in  not  accepting 
the  invitation  of  the  participants  in  the  Naval  Conference  to  adhere  to 
the  Declaration,  nay  more,  that  they  would  stultify  themselves,  if  they 
did  so  adhere.  The  day  has  fortunately  passed  when  a  number  of  nations 
can,  as  it  were,  get  into  a  comer  and  in  undertones  decide  the  law  which 
others  than  themselves  are  to  obey.  The  r^ulation  of  international  law 
is  an  international  matter  and  is  of  concern  to  all  nations,  whether  they 
be  large  or  small,  and  machinery  (the  Hague  Conference)  fortunately 
exists  which  allows  nations  peaceably  to  assemble  and  not  merely  to 
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petition,  but  to  redress  their  grievaDces.  Without  under^timatiDg  the 
value  of  the  Declaration  and  the  advantages  which  a  small  conference 
may  have  over  a  large  one,  it  is  better  to  recognize  the  change  that  has 
come  over  the  world  and,  if  small  conferences  of  an  international  nature 
are  held,  to  consider  their  conventions  or  declarations,  if  they  are  to 
buid  all,  as  proposals  to  be  submitted  to  a  future  Hague  Conference  for 
discussion,  amendment  and  universal  acceptance.  Otherwise  the  Hague 
Conference  is  stripped  of  its  power,  and  its  partisans  are  expected  to 
admit  their  incapacity  to  develop  a  system  of  international  law  fitted  to 
the  needs  of  the  nations  as  a  whole  and  binding  upon  all,  because  drafted 
and  accepted  in  conference. 

There  is  another  reason  which  of  itself  would  suggest  that  matters 
of  this  nature  be  submitted  to  the  Hague  Conference,  instead  of  to 
smaller  bodies,  even  although  they  should  be  made  up  of  e3q)ert8  and 
therefore  appear  to  be  more  competent  and  the  conventions  adopted  by 
them  more  technical,  more  applicable,  in  a  word,  more  perfect.  The 
Hague  Conference  has  a  prestige  which  no  other  assemUage  posseaaes, 
and  what  has  the  stamp  of  its  approval  carries  with  it  an  authority 
which  cannot  be  gainsaid.  It  has  every  presumption  in  its  favor,  and 
ratified  or  unratified,  it  reaches  the  conscience  and  controls  the  conduct 
of  nations.  The  Hague  Conference  has  not  only  prestige,  but  it  has  an 
educational  influence  quite  apart  from  the  value  of  its  work.  It  i^peals 
to  the  imagination  of  nations  as  well  as  of  men.  Preparation  for  it  is  a 
privilege  as  well  as  a  duty.  Delegates  are  influenced  by  delegates,  and 
they  return  to  their  respective  homes  changed,  if  not  better,  men.  They 
are,  as  it  were,  a  center  from  which  internationalism  spreads,  like  the 
little  leaven  that  leavens  the  lump,  until  little  by  little  the  whole  mass 
is  permeated  with  the  newer  spirit.  We  cannot  afford  to  for^o  these 
advantages.  We  must  sustain  the  Conferences;  we  must  supply  them 
with  work;  we  dare  not  lessen  their  prestige  by  withdrawing  from  them 
the  consideration  of  important  questions;  and  we  must  enhance,  not 
neutralize,  their  educational  influence  by  creating  rivals,  which,  although 
they  cannot  do  their  work,  may  go  far  to  undo  it.  The  Hague  Conference 
may  work  more  slowly  than  the  smaller  one,  and  difficulties  and  delays 
may  mark  the  one  which  are  foreign  to  the  other.  We  must,  however, 
not  forget  the  beautiful  remark  of  the  enlightened  initiator  of  the  Con- 


THE   DECLARATION    OF  LONDON   OF   FEBRUARY  26,   1909  553 

ferences,  the  Czar  Nicholas,  as  quoted  by  Ambassador  Jusserand  in  an 
address  before  the  American  Society  for  Judicial  Settlement  of  Inter- 
national Disputes  in  1910:  ''One  must  wait  longer  when  planting  an  oak 
than  when  planting  a  flower." 

It  is  fortunate,  however,  that  the  effect  of  an  international  conven- 
tion does  not  depend  exclusively  upon  its  ratification.  From  the  legal 
standpoint,  a  convention  which  has  not  been  ratified  may  be  considered 
as  non-existent,  or  at  most  as  a  project.  From  the  moral  standpoint, 
it  is  regarded  as  a  consensus  of  enlightened  opinion  and,  although  its 
provisions  are  not  binding  upon  the  nations,  they  are  strongly  inclined 
to  give  effect  to  them.  Thus,  in  the  recent  war  between  Italy  and 
Turkey,  both  belliger^its,  one  a  signatory  to  the  Declaration  which  it 
had  not  ratified,  the  other  neither  a  signatory  nor  an  adherent,  never- 
theless c<Hiducted  their  operations  in  accordance  with  its  terms.  Thus, 
an  Italian  royal  decree,  dated  October  13,  1911,  prescribed  the  observ- 
ance of  the  Declaration  of  London,  hi  so  far  as  Italian  laws  permitted, 
although  the  Declaration  had  not  been  ratified.  In  like  manner  Russia 
insisted  upon  the  observance  of  the  Declaration  of  London,  stating  that 

The  Imperial  Government,  basing  itself  on  the  Declaration  of  Paris 
of  1856  and  on  Articles  24  and  33  of  the  Declaration  of  London,  con- 
siders that  cargoes  of  com  are  subject  neither  to  arrest  nor  to  confisca- 
tion when  addressed  from  Russian  ports  on  the  Black  Sea  to  Italian  or 
other  ports  so  long  as  such  cargoes  are  not  destined  for  Italian  field 
forces  or  for  Italian  official  consignees.  Any  attempt  to  arrest  or  con- 
fiscate the  above-mentioned  cargoes  the  Russian  Government  will 
regard  as  a  violation  of  the  rights  of  Russia,  and  the  Government  gives 
warning  of  the  heavy  responsibility  which  the  Turkish  Government 
would  incur  in  such  circumstances. 

The  wammg  did  not  fall  upon  deaf  ears,  for  on  October  13, 1911,  the 
Turkish  Government  issued  a  report  of  the  Council  of  Ministers  to  the 
effect  that,  although  Turkey  had  not  adhered  to  the  Declaration  of 
London,  it  nevertheless  intended  to  comply  with  its  provisions.  Upon 
this  state  of  affairs  Sur  Thomas  Barclay  thus  conmients: 

It  is  interesting  to  note  that  one  of  the  consequences  of  the  war  has 
been  the  adoption  by  Russia  and  Turkey  of  the  rules  of  the  Declara- 
tion of  London  relating  to  contraband,  although  it  has  not  yet  been  rati- 
fied by  either  Power,  and  that  the  first  country  to  benefit  by  its  clauses 
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is  Great  Britain  and  this  in  connection,  with  the  food  supply  of  these 
islands.** 

CONCLUSION 

In  speaking  of  the  Declaration  of  London,  Professor  Renault  says  in 
his  report,  and  in  language  which  was  not  only  approved  by  the  Con- 
ference, but  which  doubtless  expressed  the  views  of  its  members  as  to 
the  nature  and  value  of  their  work: 

The  solutions  have  been  extracted  from  the  various  views  or  prac- 
tices which  prevail  and  represent  what  may  be  called  the  media  serUeniia. 
They  are  not  always  in  absolute  agreement  with  the  views  peculiar  to 
each  country,  but  they  shock  the  essential  ideas  of  none.  They  must 
not  be  examined  separately,  but  as  a  whole;  otherwise  thane  is  a  risk 
of  the  most  serious  misunderstandings.  In  fact,  if  one  or  more  isolated 
rules  are  examined  either  from  the  belligerent  or  the  neutral  point  of 
view,  the  reader  may  find  that  the  interests  with  which  he  is  especially 
concerned  are  jeopardized  by  the  adoption  of  these  rules.  But  they  have 
another  side.  The  work  is  one  of  compromise  and  mutual  concessions. 
Is  it,  as  a  whole,  a  good  one?  " 

After  expressing  the  hope  that  a  serious  study  of  the  Declaration  will 
result  in  an  affirmative  answer  to  his  question,  the  reporter  proceeds  to 
state  some  of  the  reasons  which  justify  his  expectation: 

The  declaration  puts  uniformity  and  certainty  in  the  place  of  the 
diversity  and  obscurity  from  which  international  relations  have  too  long 
suffered.  The  Conference  has  tried  to  reconcile  in  an  equitable  and  prac- 
tical way  the  rights  of  belligerents  with  those  of  neutral  commerce;  it 
consists  of  Powers  whose  conditions,  from  the  political,  economic,  and 
geographical  points  of  view,  vary  considerably.  There  is  therefore 
reason  to  suppose  that  the  rules  on  which  these  Powers  have  agreed 
take  sufficient  account  of  the  different  interests  involved,  and  hence 
may  be  accepted  without  objection  by  all  others." 

The  commendation  of  eminent  publicists  could  be  quoted  in  favor  of 
the  Declaration  and  criticisms,  particularly  of  English  publicists,  mig^t 
be  cited  against  it;  but  the  Declaration  must  stand  by  itself  and  as  a 
whole,  irrespective  of  the  praise  of  its  partisans  or  of  the  censure  oi  its 

»  Barclay,  Turoo-Italian  War  and  Its  Problems  (1912),  p.  100. 
^  Treaties,  Conventions,  etc.,  Vol.  3  (Charles),  p.  284. 
•»  Ibid.,  page  284. 


THE  DECLARATION   OF  LONDON   OF  FEBRUARY  26,   1909  555 

opponents.  The  question  put  by  the  learned  reporter — Is  it,  as  a  whole, 
good? — must  be  answered,  and  it  is  only  from  the  Declaration  and  its 
provisions,  considered  as  a  whole,  that  the  answer  can  come.  It  was 
proposed  at  one  time  by  the  British  Government  that  "two  instruments 
should  be  negotiated,  one  a  declaration  of  existing  law,  the  other  a 
convention,  ancillary  thereto,  and  supplementing  its  provisions  by  addi- 
tional rules,  accepted  as  operative  between  the  parties."  A  single 
document  was  preferred,  and  it  was  found  possible  by  compromise  and 
mutual  concessions  to  choose  what  the  reporter  calls  the  media  sentential 
and  the  partisans  agreed,  as  stated  in  the  preliminary  provision  of  the 
report,  that  "the  rules  contained  in  the  following  chapters  correspond 
in  substance  to  the  generally  recognized  principles  of  international  law;" 
that  is  to  say,  notwithstanding  compromise  and  concession,  the  Declara- 
tion is  a  codification  of  generally  recognized  principles,  not  necessarily 
principles  recognized  by  all  nations  so  as  to  be  properly  considered 
universal,  but  recognized  by  so  many  nations  as  to  justify  the  statement 
that  they  are  generally  recognized.  That  the  Declaration  does  so 
correspond  in  substance,  if  not  in  form,  to  the  generally  recognized 
principles  of  international  law  must  be  taken  as  the  view  of  the  Confer- 
ence, because  the  reporter  specifically  says  that  "this  provision  dom- 
inates all  the  rules  which  follow,"  and,  in  pursuance  of  this  general 
belief,  the  purpose  of  the  Conference,  to  quote  the  language  of  the  report, 
"has  above  all  been  to  note,  to  define,  and,  where  needful,  to  complete 
what  might  be  considered  as  customary  law;"  or,  as  stated  in  the  pre- 
amble, its  purpose  was  "to  arrive  at  an  agreement  as  to  what  are  the 
generally  recognized  rules  of  international  law  within  the  meaning  of 
Article  7  of  the  Convention  of  the  18th  October,  1907,  relative  to  the 
establishment  of  an  International  Prize  Court."  This  statement  of  the 
learned  reporter  and  of  the  preamble  has  been  criticized  and  the  Declara- 
tion pronounced  "a  heterogeneous  assemblage  of  old  and  new  rules."  *• 
But  a  careful  examination  of  the  Declaration  as  a  whole  and  of  each  of 
its  provisions  in  the  light  of  international  law  and  of  the  practice  of  the 
states  represented  at  the  Conference,  not  merely  of  Anglo-American 
doctrine  and  practice,  justifies,  in  the  opinion  of  the  writer,  the  state- 

*  Professor  Holland's  "Proposed  Changes  in  Naval  Prize  Law/'  an  address  read 
before  the  British  Academy,  May  31,  1911,  p.  8  in  the  separate  reprint. 
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ment  of  the  learned  reporter  that  the  Declaratioii  actually  does,  as  the 
prelimmary  provision  of  the  Declaration  itself  states,  ''correiqx>nd  in 
substance  with  the  generally  recognized  principles  of  intemati(uial  law/' 
and  that  it  is  based  upon  fundamental  conceptions  of  what  may  be 
considered  customary  law. 

It  should  be  borne  in  mind  that  the  reporter  said  in  substance;  he  did 
not  say  in  theory  or  inform.  A  careful  examination  of  blockade  as  prao« 
tisedy  not  as  theoretically  expounded,  convinced  the  Conference  that 
Continental  practice  and  what  may  be  called  Anglo-Amaicaa  practice 
did  not  differ  so  radically  as  it  was  gaierally  supposed,  as  appears  from 
the  explanation  of  the  area  of  (^rations  within  which  the  blockade 
could  be  made  effective,  presented  by  the  French  delegation  as  the 
practice  of  the  French  Government  as  distinct  from  theory.  In  the 
same  way  an  examination  of  the  adjudged  cases  of  British  prize  courts 
showed  that  whatever  might  be  the  theory,  the  fact  was  that  the  neutral 
vessel  carrying  contraband  was  invariably  captured  within  ea^  range 
of  the  enemy's  territory.  The  concession  in  the  light  <^  adjudged  cases 
seems  therefore  to  be  rather  a  surrender  of  a  cherished  theory  and  of  a 
legal  right,  if  right  it  be,  to  do  what  in  practice  was  not  done. 

Again,  for  these  examines,  although  not  takai  at  random,  are  never- 
theless not  designed  to  illustrate  special  provisions  of  the  Declaration 
much  less  to  i^ply  to  the  fcmnal  expression  of  g^ierally  recognized 
principles,  it  is  evident  that  a  right  to  sink  neutral  prises  under  special 
circumstances  was  claimed  in  theory  and  sometimes  put  into  practice, 
with,  however,  a  full  recognition  of  the  exceptional  nature  of  the  right 
claimed  and  of  the  responsibilities  which  its  commission  entailed.  And, 
finally,  the  opposition  in  certain  quarters  to  convoy  cannot  be  considered 
as  inconsistent  with  the  contention  that  the  right  of  convoy  was  generally 
recognized.  If  no  one  nation  can  make  a  law  of  nations,  it  would  for- 
tunately seem  to  follow  in  theory  and  in  fact  today  that  no  <me  nation 
can  unmake  international  law.  It  would  appear,  therefore,  that  the 
Conference  was  justified  in  stating  that  the  Declaratioii  correqxxads  in 
substance  with  what  may  be  considered  as  customary  law,  if  that  term 
is  to  be  r^arded  as  synonymous  with  the  practice  of  nations  or  to  bear 
a  close  and  direct  relation  to  it. 

Admitting  that  the  Declaration  is  good  so  far  as  it  goes,  although 
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its  opponents  do  not  make  this  adnussion,  an  objection  to  its  acceptance 
b  found  in  the  fact  that  it  is  fragmentary  and  incomplete^  in  the  sense 
that  it  covers  but  a  small  portion  of  the  field  of  maritime  warfare,  and 
that  certain  important  subjects  have  not  been  mcluded  in  it;  that  is  to 
say,  there  are  sins  of  omission  which  should  prevent  its  acceptance,  as 
well  as  sins  of  commission.  These  sins  of  omission  are  stated  by  Pro- 
fessor Holland  to  be  threefold:  "It  is  beyond  controversy,"  he  says, 
"that  on  three  points  the  Declaration  will  afford  no  gmdance  to  a  Court 
which,  from  its  composition,  would,  if  unguided,  be  almost  certain  to 
decide  them  adversely  to  British  views;"  namely  the  failure  to  recognize 
the  rule  of  the  war  of  1756;  the  absence  of  a  "criterion  of  the  belligerent 
or  the  neutral  character  of  owners  of  cargoes;"  and  the  omission  of  a 
specific  provision  as  to  the  transformation  of  merchantmen  into  vessels 
of  war  and  the  place  where  such  transformation,  if  permitted,  can  take 
place.  It  is  to  be  observed,  in  the  first  place,  that  the  goodness  or  bad- 
ness of  the  Declaration  is  made  to  depend  upcm  the  acceptance  or  rejec- 
tion of  British  views  and,  while  it  is  admitted  that  the  acceptance  of  a 
convention  may  be  made  to  depend  upon  the  acceptance  or  rejection  of 
national  views,  as  far  as  any  one  country  is  concerned,  it  is  necessary 
so  far  as  the  society  of  nations  is  concerned,  to  approach  the  oonvaition 
with  what  Dr.  Nicholas  Murray  Butler  has  aptly  termed  "the  inter- 
national mind."  In  the  second  place,  it  would  seem  difficult  to  under- 
stand why  a  convention  should  be  rejected,  because  certain  subjects 
are  omitted  from  it,  as  we  are  asked  to  ratify  not  what  it  omits  but  what 
it  contains.  The  absence  of  provisions  of  an  important  kind  militates 
against  the  completeness  of  the  instrument  and  may  justly  lead  to  the 
negotiation  of  a  supplementary  convention  dealing  with  them. 

Now,  as  to  the  omissions.  The  rule  of  1756  was  omitted  at  the  express 
request  of  the  British  del^ation,  which  means  that  the  rule  stands  upon 
its  merits,  irrespective  of  the  Declaration,  and  that  the  ratification  or 
rejection  of  the  Declaration  neither  affects  in  theory,  in  law,  or  in  fact 
the  rule.  And  the  same  may  be  said  of  enemy  character  and  ot  the 
transformation  of  merchantmen.  It  is  well  known  that  the  Second 
Hague  Conference,  as  well  as  the  London  Naval  Conference,  was  imable 
to  reach  an  agreement  upon  these  questions,  a  fact  stated  by  Professor 
Renault  in  his  official  report.    If  it  be  objected  that  the  proposed  Court 
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would  decide  against  Anglo-American  contentions  on  these  points,  for 
Great  Britain  and  the  United  States  are  at  one  upon  them,  it  is  diflScult 
to  see  wherein  the  newer  situation  would  differ  from  the  old^,  because 
the  nations  are  opposed  to  these  views,  and  an  attempt  on  the  part  of 
either  Great  Britam  or  the  United  States  to  enforce  them  in  practice 
would  be  opposed  through  diplomatic  channels  and  mi^t  in  the  future, 
as  m  the  past,  lead  to  combinations  such  as  the  armed  neutodity  of 
1780  and  1800.  Sooner  or  later  we  of  the  Englishnspeaking  world  must 
learn  that  the  whole  is  greater  than  any  of  its  parts. 

The  chapter  on  contraband  is,  as  has  been  said,  the  head  and  front  ci 
British  opposition  to  the  Declaration,  more  especially  Article  34  thereof. 
Little  or  no  objection  is  made  to  the  list  of  absolute  contraband  (Article 
22)  and  the  right  reserved  in  Article  24  to  add  to  this  list  is  a  right  which 
nations  have  exercised  in  the  past,  subject  to  diplomatic  protest.  The 
right  remains,  but  in  addition  thereto  there  is,  under  the  Declaration,  a 
guarantee  of  no  slight  value,  for  Article  27  declares  that  "articles  which 
are  not  susceptible  of  use  m  war  may  not  be  declared  contraband  of 
war,"  which  of  course  can  only  mean  that  the  propriety  of  the  action 
shall  be  decided  by  the  proposed  Court  in  a  judicial  proceeding.  But 
this  is  not  all;  a  free  list  of  objects  that  cannot  possibly  be  declared  con- 
traband of  war  is  drawn  up  in  Article  28,  and,  as  the  Declaration  is  to 
be  accepted  as  a  whole,  this  list  can  properly  be  looked  upon  as  definitely 
acquired.  Leaving  out  of  consideration  the  element  of  certainty  which 
neutral  merchants  thus  acquire  in  trade  which  is  and  should  be  neutral, 
it  is  necessary  to  state  in  this  connection  that  calculations  made  by  the 
leading  delegations  before  and  during  the  Conference  show  by  facts  and 
figures  that  the  immunity  of  these  different  articles  from  capture  is  in 
itself  an  economic  gain  and  calculated  to  tip  the  balance  of  convenience 
in  favor  of  the  Declaration. 

It  has  been  stated  that  the  Declaration  must  rise  or  fall  by  itself,  and 
that  statements  of  publicists,  however  eminent,  should  not  influence 
us  to  accept  or  to  reject  it,  and  yet  such  statements  are  not  without  their 
value.  Of  the  opponents  of  the  Declaration,  Professor  Holland  is  eamly 
first  in  rank  and  influence  and,  as  his  views  have  deservedly  more  weight 
in  the  international  forum  than  the  pronouncements  of  politicians,  it  is 
believed  that  they  should  be  quoted  in  preference  to  parliamentary 
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denunciations.  But  before  quoting  his  views,  it  should  be  borne  in 
mind  that  the  British  delegation  to  the  Second  Hague  Conference, 
acting  under  instructions  from  the  home  government^  introduced  Article 
7  of  the  Prize  Court  Convention,  which  has  since  been  found  objection- 
able; that  the  Naval  Conference  was  called  by  Great  Britain  to  reach 
an  agreement  upon  principles  of  international  law  to  be  administered  by 
the  Court;  and  that  the  British  delegation  to  this  Conference,  likewise 
acting  under  instructions,  approved  the  Declaration.  It  would  seem 
that  a  failure  to  ratify  the  Declaration  imder  such  circumstances  may 
lead  foreign  governments  to  question  the  good  faith  of  Great  Britain,  or 
at  least  the  advisability  of  entering  into  negotiations  with  her.  Pro- 
fessor Holland  does  not  share  these  views,  which  are,  however,  generally 
regarded  as  conclusive.    Thus,  he  says: 

The  objection  that,  should  we  eventually  decline  to  ratify  the  instru- 
ments [the  Prize  Court  Convention  and  the  Declaration  of  London]  we 
should  discourage  future  attempts  at  international  legislation,  or  even 
''incur  a  serious  loss  of  prestige,"  is  to  me  unintelli^ble.  By  inviting  a 
group  of  nations  to  endeavour  to  come  to  an  agreement  on  certain  ques- 
tions, and  even  by  allowing  its  own  Delegates  to  sign  an  agreement  so 
arrived  at,  as  embodying  the  best  bargain  which  they  were  able  to  ob- 
tain, our  Government  incurs  no  obligation  whatever  to  advise  the 
Sovereign  to  accept  the  agreement  as  binding  upon  the  country.*^ 

No  nation  liveth  to  itself  alone. 

After  stating  various  objections  to  the  Declaration,  Professor  Holland 
thus  expresses  his  matured  judgment: 

That  the  Declaration,  which  must,  by  Art.  65,  be  accepted  as  a  whole 
or  not  at  all,  apart  from  any  question  as  to  its  sufficiency  for  the  needs 
of  an  International  Court  is,  from  obscurities  of  expression  as  well  as 
from  defects  of  substance,  unfit  for  ratification  even  as  an  instalment 
of  a  revised  system  of  Prize  law." 

The  late  Professor  Westlake,  no  less  mindful,  it  is  believed,  of  the 
rights  and  duties  of  his  country,  but  more  inclined  to  view  them  from 
the  international  standpoint,  declared  roundly  in  favor  of  the  Declara- 

^  Holland,  Proposed  Changes  in  Naval  Prise  Law,  p.  16. 
» Ibid.,  p.  16. 
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tion  and  of  its  ratification.    Thus,  in  an  article  in  the  Nineleenih  Century 
he  felt  justified  in  saying: 

That  the  ten  greatest  naval  Powers  of  the  world  should  have  met 
in  conference  on  the  laws  of  naval  war  as  affecting  neutrals,  and  that 
after  careful  consideration  they  should  have  agreed  upon  a  code  so  comr 
prehensive  as  that  contained  in  the  Declaration  of  London,  would  alone 
suffice  to  make  the  year  nineteen  hundred  and  nine  memorable  to  all 
who  are  interested  in  the  improvement  of  international  relations.  It 
remains  for  the  year  nineteen  hundred  and  ten  to  make  that  code  binding 
on  the  parties  by  ratification,  after  which  the  natural  course  of  events 
will  speedily  make  it  the  binding  cckle  of  the  world.*^ 

The  hope  of  ratification  expressed  by  the  learned  writer  has  not  yet 
been  realized,  but  whether  ratified  or  not,  the  importance  <rf  the  doc- 
ument was  not  overstated  in  another  passage  from  the  same  article, 
which  deserves  not  merely  quotation,  but  careful  considerati(m  at  the 
hands  of  opponents: 

The  conclusion  [he  says]  so  arrived  at,  regarded  both  in  itself,  and  in 
view  of  the  difficulties  surmounted,  may,  when  ratified,  be  not  unfairly 
regarded  as  the  greatest  step  yet  made  in  the  systematic  improvement 
of  international  relations.*^ 

Such  are  the  views  expressed  by  writers  of  what  may  be  considered  the 
older  school.  The  following  quotation  is  from  a  writer  of  the  newer 
school,  who,  not  unmindful  of  the  past,  examines  the  Declaraticm  in  the 
light  of  present  conditions  and  with  a  keen  eye  to  the  future.  Mr. 
Norman  Bentwich,  to  whom  reference  is  made,  thus  sums  up  the  oon- 
troversy,  and  in  his  conclusions  the  present  writer  respectfully  concurs: 

Great  Britain  should  now  be  in  a  position  to  ratify  the  Hague  Priie 
Court  Convention,  when  at  least  she  has  made  the  necessaiy  changes  in 
her  national  prize  law.  She  has  come  out  veiy  well  indeed  from  the 
international  bargaining;  she  had  most  to  lose  by  the  previous  uncer- 
tainty; she  has  gained  most  by  the  settlement.  At  Paris,  in  1856,  she 
gave  up  one  of  her  most  powerful  belligerent  rights — ^the  ri^t  to  cap- 
ture enemy  property  in  neutral  ships.  Now  in  London  she  has  not  ^ven 
up  a  single  established  belligerent  right  of  value,  her  sole  concession 
being  on  the  question  of  convoy  which  is  more  apparent  than  real;  and, 

»  The  Nineteenth  Century,  March  1910,  p.  506.  . 
» Ibid.,  p.  506. 
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on  the  other  hand,  she  has  gained  a  number  of  safeguards  for  her  neutral 
commerce,  and  a  number  of  limitations  of  the  alleged  belligerent  rights 
of  other  Powers.  There  is  indeed  a  naval  school  which  is  bitterly  hostile 
to  the  ratification  of  the  Declaration,  on  the  groimd  that  by  it  England 
gives  up  certain  national  claims  of  long  standing  and  oonoedes  certain 
rights  against  which  she  has  long  struggled.  But  the  claims  we  give  up 
have  not  been  effectively  exercised  by  us,  the  rights  we  concede  have 
regularly  been  practised  against  us.'^ 

Perhaps  the  view  of  a  person  foreign  to  the  controversy  but  versed  in 
international  affairs  of  the  greatest  pith  and  moment  may  be  quoted,  es- 
pecially as  he  considers  the  Declaration,  not  merely  by  its  provisions, 
which  he  considers  both  wise  and  just,  but  as  a  part  of  the  large  move- 
ment which  is  taking  visible  form  and  shape  under  our  very  eyes.  In 
an  address  on  the  Declaration  of  London  before  the  American  Society 
of  International  Law,  Mr.  Root  said: 

This  review  of  the  origin  and  nature  of  the  Declaration  of  London 
and  of  the  attendant  conditions  exhibits  the  true  significance  of  the 
De^ilaration.  It  is  not  merely  a  code  of  useful  rules.  It  is  necessary 
to  the  existence  of  the  International  Prize  Court  and  therefore  to  the 
existence  of  any  Judicial  Arbitral  Court.  It  is  the  one  indispensable 
forward  step  without  which  no  practical  progress  can  now  be  made  in 
the  further  development  of  a  system  of  peaceable  settlement  of  inter- 
national disputes.  It  is  to  be  hoped  that  a  fuller  realisation  of  its  far- 
reaching  importance  will  soon  lead  to  its  acceptance.  I  cannot  avoid 
the  conviction  that  a  broad-minded  and  statesmanlike  treatment  of 
this  constructive  measure  for  practical  progress  in  international  rela- 
tions, is  of  greater  value  than  merely  benevolent  but  academic  declarar 
tions  in  favor  of  peace  which  are  to  be  found  in  general  treaties  of  arbi- 
tration and  in  diplomatic  correspondence  and  in  public  speeches. 

Indeed,  the  whole  practice  of  making  general  treaties  of  arbitration 
cannot  fail  to  be  discredited  by  the  failure,  if  there  is  to  be  a  failure, 
of  the  Prize  Court  Convention,  for  the  cynical  are  sure  to  question  the 
sincerity  of  general  treaties  of  arbitration  covering  the  whole  field  of 
international  relations  between  nations  which  refuse  to  assent  to  this 
convention  covering  but  a  small  part  of  the  same  field.'* 

The  subjects  codified  by  the  Declaration  have  bothered  and  perplexed 
foreign  offices  and  text  writers  ever  since  international  law  has  been  a 

**  Quoted  from  address  of  Hon.  Elihu  Root,  Proceedings  of  the  American  Society 
of  International  Law  (1912),  pp.  11-12. 
**  Proceedings  of  the  American  Society  of  International  Law  (1912),  pp.  14-15. 
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science.  Differences  of  time  and  place,  as  well  as  the  means  of  warfare, 
have  resulted  in  a  divergence  of  views  and  a  difference  of  practice  which 
seemed  impossible  of  reconciliation  or  of  compromise.  National  prej- 
udice and  bias  and  a  supposed  benefit  resulting  frmn  the  maintenance  of 
a  particular  doctrine  and  its  recognition  by  international  law,  have  con- 
verted philosophic  observers  and  writers  of  authority  into  advocates 
rather  than  scientific  expoimders  of  a  reasonable  and  therefore  acceptable 
system  of  international  law;  the  uncertainty  of  the  law  and  the  lack  of 
xmiformity  in  its  mterpretation  and  application  have  confused  a  subject 
sufficiently  complicated  in  itself,  and  have  paralyzed  industry  and  com- 
merce, if  they  have  not  wholly  crushed  them.  It  may  well  be  that  the 
Anglo-American  system  of  jurisprudence  is  more  precise  and  logical  in 
theory  and  more  efficient  m  practice  than  Continental  theory  and  prac- 
tice, and  that  the  interests  of  the  belligerent  would  be  better  served  by  its 
universal  acceptance.  But  the  neutral  desires  certauity  and  uniformity 
rather  than  logical  precision,  and  a  uniform  practice  is  to  him  a  GiBtt 
necessity,  for,  as  pointed  out  by  Lord  Mansfield,  it  is  more  important 
that  a  rule  of  law  be  estabhshed  and  known  than  that  it  be  correct,  fen* 
mdustry  and  commerce  will  accommodate  themselves  to  the  rule  of  law 
if  known,  and  the  embarrassments,  risks  and  delays  incident  to  a  state 
of  confusion  will  be  obviated. 

The  recent  Naval  Conference  composed  of  specialists  did  not  meet  for 
an  academic  purpose.  It  was  not  their  avowed  object,  although  it  has 
been  the  result  of  their  labors,  to  produce  at  once  a  reasonable  and  a 
scientific  code.  Their  purpose  was  eminently  practical;  namely,  to  reach 
an  agreement  upon  certain  fundamental  doctrines  of  international  law, 
so  that  the  International  Court  of  Prize  established  by  the  Second  Hague 
Peace  Conference  should  have  for  its  guidance  and  interpretation  a  code 
of  law  truly  international  because  accepted  by  the  community  of  nations; 
for  the  nations  were  imwilling  to  entrust  to  the  jurists  composing  the 
Court  the  codification  of  principles  of  law  which  they  themselves  had 
been  unable  to  codify,  and  to  permit  the  judges  to  harmonize  divergences 
of  practice  which  had  baffled  statesmen,  diplomats,  publicists,  and 
judges  for  centuries.  They  were  unwilling  to  take  a  "leap  in  the  dark," 
to  use  a  familiar  expression,  although  willing  to  proceed  from  the  known 
to  the  unknown. 
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Leaving  out  the  differences  of  doctrine  and  the  divergences  of  practice, 
the  Conference  was  confronted  by  a  difficulty  which  has  always  existed 
and  which  must  exist  as  long  as  war  is  a  recognized  means  of  settling 
international  controversies,  namely,  the  seemingly  irreconcilable  in- 
terests of  the  belligerent,  on  the  one  hand,  and  of  the  neutral  on  the  other, 
for  the  purpose  of  the  belligerent  is  to  crush  the  enemy  by  a  direct  blow, 
if  possible,  or  by  the  slower  but  not  less  sure  method  of  impoverishment 
and  starvation.  If  the  enemy  is  forced  to  rely  upon  his  immediate 
resources,  he  may  soon  be  exhausted  and  the  war  come  to  an  abrupt  end; 
for  our  experience  in  the  Civil  War  shows  that  the  nation  in  the  field 
cannot  in  times  of  storm  and  stress  create  supplies  of  arms  and  anununi- 
tion  necessary  for  a  prolonged  contest.  If  the  neutral  be  permitted  to 
supply  arms  and  ammunition,  he  strengthens  the  army  of  resistance,  and, 
if  in  addition  he  furnish  food  and  clothing  and  the  necessities  of  life,  he 
not  only  supports  the  army  in  the  field,  but  he  recruits  it  by  withdrawing 
labor  from  the  factory  and  field,  thus  permitting  it  to  enter  the  army  and 
remove  pressure  upon  non-combatants  to  conclude  peace.  The  Civil 
War  was  not  won  upon  the  battlefield,  as  the  layman  would  have  us 
believe.  Lee's  army  did  not  surrender  at  Appomattox  because  it  was 
wasted  in  numbers  and  lacked  arms  and  ammunition.  The  South  fell 
because  its  resources  were  exhausted,  its  industry  found  no  outlet,  and 
its  ports  were  closed  to  the  neutral.  Its  courage  was  undaunted,  its 
soldiers,  although  reduced  in  number,  were  eager  for  the  conflict;  its 
leaders,  trained  in  the  field  and  enriched  by  four  years  of  experience, 
were  able  and  willing  to  continue  the  contest;  but  the  armies  were  des- 
titute, the  supplies  were  exhausted,  and  the  empty  stomachs  overcame 
the  indomitable  will,  the  strong  arm  and  the  unconquerable  purpose. 
The  blockade  of  the  Southern  ports  left  the  South  dependent  upon  itself, 
and  it  fell.  As  the  purpose  of  war  is  to  overcome  resistance,  it  is  self- 
evident  that  the  belligerent  will  not  willingly  renounce  a  right  or  a 
practice  which  weakens  the  enemy,  and  he  will  not,  if  he  can  prevent  it, 
permit  the  neutral  to  become  a  base  of  supplies  for  the  enemy.  He  will, 
therefore,  subject  neutral  trade  and  commerce  to  close  supervision;  he 
will  seize  and  confiscate  arms  and  ammunition  destined  for  the  enemy 
port;  he  will  prevent,  as  far  as  neutrals  permit,  trade  in  objects  suscep- 
tible of  warlike  use;  he  will  blockade  enemy  ports  and  prevent  the  in- 
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gresfi  of  supplies  to  replace  the  losses  of  war;  and  he  will  prohibit  the 
egress  of  merchandise  with  which  the  wasted  resources  may  be  repaired. 
He  will  blockade  the  ports  and  isolate  his  enemy,  and  the  ocmtest  thus 
limited  will  be  a  trial  of  endurance  between  the  belliga'ents.  On  the 
other  hand,  the  neutral  will  insist,  and  properly,  that  his  industry  and 
commerce  be  not  ruined  because  two  nations  have  been  minded  to  break 
the  peace,  and  he  will  maintain  that  he  be  not  made  a  party  to  the  war 
and  su£fer  its  losses  and  privations,  unless  by  his  own  consent.  The 
belligerents  and  the  neutrals  are  thus  opposed  in  their  interests,  for  the 
belligerent  seeks  to  restrain  the  industry  and  conmierce  of  the  neutral 
and  to  bring  the  enemy  to  terms,  whereas  the  neutral  proclaims  the  un- 
tranuneled  freedom  of  trade.  Both  views  cannot  prevaiL  The  past 
belongs  to  the  belligerent;  the  neutral  claims  the  present  and  the  future 
as  his  own.  A  balance  must  be  struck.  And  it  is  no  small  tribute  to  the 
London  Naval  Conference  that  it  considered  the  rights  and  duties  of 
both  parties  and  devised  a  code  reasonably  acceptable  to  both. 

James  Brown  Scott. 
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EDITORIAL  COMMENT 

SECRETARY  BRYAN's  PEACE   FLAN 

As  the  Journal  has  devoted  two  editorial  comments  to  Secretary 
Bryan's  peace  plan — that  is  to  say,  the  conventions  negotiated  by  him 
as  Secretary  of  State  with  foreign  countries,  providing  for  commissions 
of  inquiry  to  pass  upon  international  disputes  which  may  arise  between 
them — it  is  not  necessary  to  restate  the  terms  of  the  treaties  or  the  ad- 
vantages which  are  expected  to  flow  from  their  ratification  and  applica- 
tion in  practice.  The  Journal,  however,  is  pleased  to  print  the  follow- 
ing list  of  countries,  chronologically  arranged,  which  have  indicated 
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acceptance  in  principle  of  the  peace  plan  up  to  June  29, 1914,  furnished 
by  the  courtesy  of  the  Secretary  of  State: 


1.  Italy 

2.  Great  Britain 

3.  France 

4.  Brazil 

5.  Sweden 

6.  Norway 

7.  Russia 

8.  Peru 

9.  Austria-Hungary 

10.  Netherlands 

11.  Bolivia 


13.  Argentina 

14.  Chma 

15.  Dominican  Republic 

16.  Guatemala 

17.  Haiti 

18.  Spain 

19.  Portugal 

20.  Belgium 

21.  Denmark 

22.  Chile 

23.  Cuba 


24.  Costa  Rica 

25.  Salvador 

26.  Switzerland 

27.  Paraguay 

28.  Panama 

29.  Honduras 

30.  Nicaragua 

31.  Persia 

32.  Ecuador 

33.  Venezuela 

34.  Greece 


12.  Germany 

The  following  is  likewise  an  official  list,  furnished  by  the  Secretary 
of  State,  of  countries,  chronologically  arranged,  which  have  entered  into 
treaties  endorsing  the  principles  and  details  of  the  peace  plan  up  to 
July  24,  1914: 


1.  Salvador 

2.  Guatemala 

3.  Panama 

4.  Honduras 

5.  Nicaragua 

6.  Netherlands 

7.  Bolivia 

8.  Portugal 

9.  Persia 

10.  Denmark 

11.  Switzerland 

12.  Costa  Rica 

13.  Dominican  Republic 

14.  Venezuela 

15.  Italy 

16.  Norway 

17.  Peru 

18.  Uruguay 

19.  Argentina 

20.  Brazil 

21.  Chile 


August  7,  1913 
September  20,  1913 
September  20,  1913 
November  3,  1913 
December  17,  1913 
December  18, 1913 
January  22,  1914 
February  4,  1914 
February  4,  1914 
February  5,  1914 
February  13,  1914 
February  13, 1914 
February  17,  1914 
March  21,  1914 
May  5,  1914 
June  24,  1914 
July  14,  1914 
July  20,  1914 
July  24,  1914 
July  24,  1914 
July  24,  1914 
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Treaties  with  France  and  Great  Britain  have  been  agreed  upon  and 
will,  it  is  expected,  be  signed  in  a  few  days.  It  is  thus  seen  that  twenty- 
one  treaties  have  actually  been  signed,  and  on  July  24,  1914,  twenty 
of  these  were  laid  before  the  Senate  for  its  advice  and  consent.  As  the 
Senate  Committee  on  Foreign  Relations  has  already  approved  them  in 
principle,  it  is  believed  that  they  will  shortly  be  ready  for  ratification. 
The  treaty  with  Peru,  owing  to  delay  in  transmission,  will  be  sent  to 
the  Senate  later. 

The  provisions  of  the  treaties  differ,  although  the  principle  is  invari- 
ably the  same,  and  through  the  courtesy  of  the  Secretary  of  State  the 
Journal  is  enabled  to  give  the  text  of  what  Mr.  Bryan  regards  as  repre- 
sentative of  the  entire  group,  namely,  the  convention  between  The 
Netherlands  and  the  United  States  of  December  18,  1913.  The  pre- 
amble states — and  the  preamble  is  true  in  this  case — ^that  the  United 
States  and  Her  Majesty  the  Queen  of  The  Netherlands  are  "desirous 
to  strengthen  the  bonds  of  amity  that  bind  them  together  and  also  to 
advance  the  cause  of  general  peace.'^  It  would  be  a  waste  of  time  to 
comment  upon  this  simple  sentence,  for  since  the  Jay  Treaty  of  1794, 
which  introduced  arbitration  into  the  modem  practice  of  nations,  the 
United  States  has  been  a  leader,  as  well  as  a  pioneer  in  the  peaceful 
settlement  of  international  disputes,  and  since  the  meeting  of  the  First 
Peace  Conference  at  The  Hague  in  1899  Holland  has  been  and  is  the 
center  of  international  development.  It  is  perhaps  not  too  much  to 
say  that  the  little  city  of  The  Hague  has  become  the  unofficial  capital 
of  the  society  of  nations. 

It  may  be  permissible  to  quote,  in  support  of  these  views,  a  passage 
from  an  address  of  Mr.  Frederic  R.  Coudert,  introducing  His  Excellency 
Mr.  Loudon,  then  Netherland  Minister  to  the  United  States,  but  now 
Minister  of  Foreign  Affairs  of  his  country,  who  in  his  present  capacity 
authorized  the  Netherland  Minister  to  negotiate  the  treaty  in  question 
with  the  United  States: 

There  is  in  Europe  one  country — I  was  going  to  say  a  little  country,  but  that  is 
not  the  word,  because  if  bigness  consists  of  high  principles,  if  it  consists  of  altruism, 
if  it  consists  of  spiritual  power,  if  it  consists  of  standing  for  the  right  and  for  fairness 
among  men,  then  Holland  is  a  great  country,  and  always  has  been.  It  was  great  in 
the  days  when  the  military  ideal  stood  high,  and,  if  I  remember  rightly,  none  other 
than  Hollanders  were  accustomed  to  carrying  brooms  at  their  mastheads  in  a  oer- 
tidn  historic  channel.  But  times  pass  along,  and  having  excelled  in  the  ideals  of  the 
Middle  Ages,  they  left  them  to  excel  in  the  ideals  of  modem  times.  ^ 

>  Proceedings,  American  Society  of  International  Law  (1913),  pp.  265-266. 
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But  to  the  treaty.    By  its  first  article 

The  high  contracting  parties  agree  that  all  dilutee  between  them,  of  every  nature 
whatsoever,  to  the  settlement  of  which  previous  arbitration  treatiee  at  agreements 
do  not  apply  in  their  t^ms  or  are  not  applied  in  fact,  shall,  vrhext  di]doaiatic  methods 
of  adjustment  have  failed,  be  referred  for  investigatioii  and  repent  to  a  permanent 
international  commission,  to  be  constituted  in  the  manner  presoribed  in  the  next 
succeeding  article;  and  they  agree  not  to  declare  war  or  begin  hostilities  during  such 
investigation  and  before  the  report  is  submitted. 

It  is  believed  that  this  article  defines  in  the  clearest  and  most  unmis- 
takable language  the  relation  of  the  international  commiaekm  to  arbi- 
tration, for  it  is  expressly  stated  that  diplomatic  methods  shall  have 
been  used  to  produce  agreement  and  that  they  have  failed;  that  arbi- 
tration is  not  rejected  in  favor  of  a  conmiissicm,  because  the  disputes 
to  be  submitted  to  it  are  either  those  not  covered  by  a  treaty  of  arbi- 
tration, or,  if  included,  are  not  actually  arbitrated.  That  is  to  say, 
disputes  of  whatsoever  nature,  not  included  in  arbitratioQ  treaties, 
are  to  be  submitted  to  the  commission,  so  that  the  new  agency  is  to 
supplement  the  defects  or  shortcomings  of  such  treaties  and  to  bring 
to  discussion  all  matters  of  controversy  between  the  two  ecfuntries  in 
excess  of  the  obligation  assumed  in  treaties  of  arbitration. 

As  will  be  seen  in  Article  III,  the  two  coimtries  do  not  oonfuse  the 
proceedings  before  the  commission  with  the  consequences  of  aiiHtration, 
because  the  conmiission  reports;  the  arbitral  tribunal  deddea.  Tlie 
contracting  parties  believe,  and  it  would  appear  properly,  that  a  report 
based  upon  careful  investigation  is  tantamount  to  a  setticoient,  and 
it  is  to  be  hoped  that  this  belief  will  be  justified  by  the  facts.  It  will  be 
noted  that  the  ooncludmg  clause  of  Article  I  provides  that  war  shall 
not  be  declared  or  hostilities  begun  before  the  report  of  the  oommis- 
sion  is  submitted.  While  war  between  The  Netherlands  and  the  United 
States  is  imthinkable,  such  an  agreement  is  far  from  useless.  Its  veiy 
presence  is  an  mvitation  to  other  nations,  with  which  war  is  not  un- 
thinkable, to  investigate  before  they  fight,  or  rather  to  investigite  in- 
stead of  fighting.  Its  presence  in  many  instruments  of  this  kmd  will 
reinforce  its  influence  m  this  one,  and  it  will  be  harder  in  the  future 
than  in  the  past  to  refuse  the  reasonable  demand  of  a  foreign  nation 
to  submit  a  controversy  such  as  the  blowing  up  of  the  Maine  to  an  inter- 
national commission  of  inquiry. 

The  next  article  deals  with  the  composition  of  this  important 
body: 
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The  interDational  oommission  shall  be  composed  of  five  members,  to  be  appointed 
as  f  oUows:  One  member  shall  be  chosen  from  each  country,  by  the  government  thereof; 
one  member  shall  be  chosen  by  each  government  from  some  third  country;  the  fifth 
member  shall  be  chosen  by  common  agreement  between  the  two  governments,  it 
being  understood  that  he  shall  not  be  a  citixen  of  either  country.  The  expenses  of 
the  commission  shall  be  paid  by  the  two  governments  in  equal  proportion. 

The  international  commis»on  shall  be  appointed  within  ax  months  after  the  ex- 
change of  the  ratifications  of  this  treaty;  and  vacancies  shall  be  filled  according  to 
the  manner  of  the  original  appointment. 

In  the  first  place,  it  is  to  be  observed  that  the  commission  is  to  be 
permanent  (Article  I) ;  that,  although  each  country  is  to  be  represented 
in  it  by  a  citizen  or  subject  of  its  choice,  the  other  members,  including 
the  fifth,  who  may  probably  be  chairman,  are  to  be  foreigners,  so  that 
control  of  the  national  element  is  excluded;  for,  say  what  we  will,  a 
citizen  or  subject  remains  in  international  matters  a  citizen  or  subject. 
His  presence  in  a  commission  of  this  kind,  however,  may  well  be  helpful 
rather  than  detrimental,  because  the  report,  as  will  be  seen  in  Article  III, 
is  not  binding  upon  the  governments.  This  article  is  very  import- 
ant, because  it  contains  an  obligation  on  the  part  of  the  governments 
and  vests  the  commission  with  the  initiative,  if  the  governments  do  not 
themselves  lay  the  dispute  before  it.  But  it  will  be  well  to  quote  the 
article  in  full  before  commenting  upon  it: 

In  case  the  high  contracting  parties  shall  have  failed  to  adjust  a  dilute  by  dip- 
lomatic methods,  they  shall  at  once  refer  it  to  the  international  oonunission  for  in- 
vestigation and  report.  The  international  commission  may,  however,  spontaneously 
offer  its  services  to  that  effect,  and  in  such  case  it  shall  notify  both  governments  and 
request  their  co-operation  in  the  investigation. 

The  high  contracting  parties  agree  to  furnish  the  Pennanent  International  Com- 
mission with  all  the  means  and  facilities  required  for  its  investigation  and  report. 

The  report  of  the  international  commission  shall  be  completed  within  one  year  after 
the  date  on  which  it  shall  declare  its  investigation  to  have  begun,  unless  the  high 
contracting  parties  shall  limit  or  extend  the  time  by  mutual  agreement.  The  report 
shall  be  prepared  in  triplicate;  one  copy  shall  be  presented  to  each  government,  and 
the  third  retained  by  the  conmiission  for  its  files. 

The  high  contracting  parties  reserve  the  right  to  act  independentiy  on  the  subject- 
matter  of  the  dispute  after  the  report  d  the  conmiission  shall  have  been  submitted. 

The  first  sentence  should  be  construed  with  Article  I,  for  standing 
alone,  it  might  seem  that  arbitration  was  to  be  excluded.  By  so  doing 
it  appears  that,  if  there  be  no  treaty  of  arbitration  covering  the  dispute, 
or  if  the  duty  to  arbitrate  has  not  been  complied  with,  diplomacy  is  not 
to  drag  on  interminably,  for  upon  its  failure  the  governments  agree  to 
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refer  the  dispute  "at  once"  for  investigation  and  report.  It  may  hap- 
pen, however,  that  one  of  the  governments  may  be  unwilling  to  do  this 
and,  were  it  not  for  the  second  sentence  of  Article  III,  we  would  have, 
as  it  were,  a  deadlock.  This  sentence,  however,  allows  the  commission 
on  its  own  initiative — "spontaneous"  is  the  word  in  the  tesrt — "to 
offer  its  services,"  and  the  second  paragraph  of  the  article  apparently 
binds  the  contracting  parties  to  furnish  the  commission  ^'with  all  the 
means  and  facilities  required  for  its  investigation  and  report"  as  fully 
as  if  the  reference  were  with  the  consent  and  upon  the  motion  of  the 
two  governments.  There  would  seem,  therefore,  to  be  no  escape  from 
arbitration,  on  the  one  hand,  if  a  treaty  exists,  or  from  the  investigation 
and  report  of  a  commission,  whether  the  government  will  or  no.  Herein 
lies  the  great  importance  of  the  treaties,  for  investigation  must  in  many 
cases  amount  to  settlement;  for  no  nation,  however  powerful,  can  in 
the  long  run  withstand  public  opinion,  and  pubUc  opinion  wiU  no  doubt 
be  created  by  this  article. 

It  will  be  observed  that  the  provision  found  m  some  of  the  treaties 
not  to  declare  war  and  begin  hostilities  within  a  year,  absent  in  express 
terms  from  this  treaty,  is  nevertheless  read  into  it  indirectly,  for  the 
commission  has,  by  Article  III,  a  year  after  the  beginning  of  its  investi- 
gation to  prepare  its  report.  The  advantage  of  such  a  provision  is  too 
evident  to  need  comment. 

The  concluding  paragraph  of  Article  III  is  hardly  less  important  than 
the  power  of  the  commission  to  act  spontaneously— that  is,  on  its  own 
initiative — and  this  although  it  does  not  attach  any  obligation  on  the 
part  of  the  governments  to  put  into  effect  the  conclusions  of  the  report. 
Indeed  this  seeming  defect  is  its  crowning  glory,  for  we  know  from 
eveiy-day  experience  how  imwilling  we  are  to  do  that  which  we  are 
bound  to  do,  and  how  often  we  do  volimtarily  what  we  do  not  need  to 
do.  There  is  no  escape  from  the  investigation,  for,  if  the  governments 
are  recalcitrant,  the  commission  itself  may  step  in,  and  it  is  interesting 
to  note  that  in  public  documents  "may"  is  not  permissive,  but  man- 
datory. If  therefore  the  case  is  before  the  commission,  and  its  sub- 
mission does  not  depend  upon  the  two  governments  or  upon  their  na- 
tional representatives,  for  they  are  a  minority  of  two  in  a  body  of  five, 
a  report  is  inevitable,  supposing  that  the  foreign  members  are  set  upon 
a  report,  and  it  is  believed  that  compliance  with  the  report  is  inevitable, 
because  of  the  pressure  of  public  opinion  which  will  be  in  this  case  en- 
lightened. 
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For  the  sake  of  completeness  Article  IV  is  quoted,  although  the  last 
two  paragraphs  of  it  deal  with  its  signature: 

The  present  treaty  shall  be  ratified  by  the  President  d  the  United  States  of  Amer- 
ica, by  and  with  the  advice  and  consent  of  the  Senate  thereof;  and  by  Her  Majesty 
the  Queen  of  the  Netherlands;  and  the  ratifications  shall  be  exchanged  as  soon  as 
possible.  It  shall  take  effect  immediately  after  the  exchange  of  ratifications,  and 
shall  continue  in  force  for  a  period  of  five  years;  and  it  shall  thei^ter  remain  in  force 
imtil  twelve  months  after  one  of  the  high  contracting  parties  have  given  notice  to 
the  other  of  an  intention  to  terminate  it. 

In  witness  whereof  the  respective  plenipotentiaries  have  signed  the  present  treaty 
and  have  affixed  thereunto  their  seals. 

Done  in  Washington  on  the  eighteenth  day  of  December,  in  the  year  of  our  Lord 
nineteen  hundred  and  thirteen. 

The  treaty,  it  will  be  noted,  is  concluded  for  a  period  of  five  years, 
but  in  reality  it  is  for  six  years,  as  it  remains  in  force  for  a  twelvemonth 
after  one  or  the  other  party  may  have  given  notice  of  an  intention  to 
terminate  it. 

From  this  brief  analysis  of  the  convention,  it  is  evident  that  it  does 
not  interfere  with  any  existing  agency  of  peace,  because  the  nations 
are  always  free,  through  the  channels  of  diplomacy,  to  adjust  their  dis- 
putes by  direct  negotiations  or  by  some  other  means,  if  they  so  desire. 
Arbitration  is  expressly  reserved,  so  that  the  present  treaty  supple- 
ments, but  does  not  modify,  a  duty  to  arbitrate.  It  does  bind  the  na- 
tions, however,  to  submit  their  other  disputes  without  reservation  to 
the  investigation  and  report  of  a  permanent  commission,  which  can 
act  upon  their  mutual  request,  or  indeed  without  their  request,  and 
Mr.  Bryan  is  to  be  congratulated  upon  having  secured  the  discussion  of 
all  disputes  between  the  contracting  parties,  not  otherwise  provided 
for,  by  the  apparently  simple  yet  effective  device  of  an  investigation 
and  report,  which  is  believed  to  be  tantamount  to  settlement. 


THE  AMERICAN-JAPANESE  DISCUSSIONS  RELATING  TO  THE  LAND  TBNT7RB 

LAW   OF  CALIFORNIA 

The  question  of  the  California  land  tenure  law  as  it  affects  the  sub- 
jects of  Japan  has  recently  again  been  brought  into  prominence  and  in 
a  way  to  attract  as  much  as  possible  the  attention  of  the  public  in  the 
two  countries.  It  seems  that,  after  the  exchange  of  diplomatic  notes 
last  year  between  the  Secretary  of  State  and  the  Japanese  Ambassador 
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at  Washington,  the  two  Governments  entertained  a  proporal  to  adjust 
the  matter  by  the  conclusion  of  a  special  convention.  How  far  negotia- 
tions looking  to  this  end  had  progressed  has  not  been  divulged.  In  any 
event,  the  proposed  solution  was  apparently  not  relished  in  Japan,  for, 
with  the  change  in  the  ministry  at  Tokio,  came  also  a  change  in  the 
attitude  of  the  Government  there.  This  was  indicated  in  an  instruction 
from  the  Minister  for  Foreign  Affairs  to  the  Japanese  Ambassador  at 
Washington,  delivered  to  the  Department  of  State  on  June  10,  1914, 
in  which  the  Minister  for  Foreign  Affairs,  referring  to  the  proposed  con- 
vention, stated  that  it  appeared  to  be  calculated  to  create  new  difficul- 
ties instead  of  composing  existing  misunderstandings.  He  therefore 
declined  to  proceed  with  the  negotiations  and  requested  a  continuance 
of  the  previous  correspondence  looking  toward  a  diplomatic  settlement. 
At  the  same  time,  he  suggested  that  the  correspondence  be  made  public, 
in  the  belief  that  fuller  and  more  accurate  information  regarding  the 
matter  will  contribute  to  the  final  settlement  of  the  controversy.  The 
correspondence  was,  accordingly,  given  to  the  press  by  the  Secretary 
of  State  a  few  days  later,  and  the  exact  issues  between  the  two  Govern- 
ments are  for  the  first  time  available  for  public  discussion  and  considera- 
tion. 

The  act  of  the  legislature  of  California  which  is  the  subject  of  the 
controversy  is  entitled  ''An  act  relating  to  the  rights,  powers  and  dis- 
abilities of  aliens  and  of  certain  companies,  associations  and  corpora- 
tions with  respect  to  property  in  this  State,  providing  for  escheats  in 
certain  cases,  prescribing  the  procedure  therein,  and  repealing  all  acts 
or  parts  of  acts  inconsistent  or  in  conflict  herewith.''  The  act  was  ap- 
proved on  May  19,  1913,  and  constitutes  Chapter  113  of  the  Statutes 
of  California.  Briefly,  the  act  provides  that  all  aliens  eligible  to  citisen- 
ship  under  the  laws  of  the  United  States  may  acquire,  possess,  enjoy, 
transmit  and  inherit  real  property,  or  any  interest  therein,  in  the  same 
manner  and  to  the  same  extent  as  American  citizens;  but  that  all  other 
aliens  shall  have  and  enjoy  such  rights  with  respect  to  real  property  in 
the  manner  and  to  the  extent  and  for  the  purposes  prescribed  by  any 
treaty  now  existing  between  the  governments  of  such  aliens  and  the 
United  States,  and  may  in  addition  thereto  lease  lands  for  agricultural 
purposes  for  a  term  not  exceeding  three  years.  The  act  includes  compan- 
ies, associations  and  corporations  and  provisions  are  inserted  for  the  sale 
of  real  property  and  distribution  of  the  proceeds  where  the  heir  or  de- 
visee is  disqualified  to  take  imder  the  act  and  for  the  escheat  of  real  prop- 
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erty  acquired  by  companies,  associations  or  corporations,  in  violation  of 
the  act.   The  act  is  printed  in  the  supplement  to  this  Journal,  page  177. 

Upon  the  passage  of  the  act  by  the  legislature  and  before  its  approval 
by  the  Governor,  the  Japanese  Ambassador  at  Washington  on  May  9, 
1913,  filed  a  protest  with  the  Department  of  State,  in  which  he  termed 
the  act  as  ''imfair,  imjust,  inequitable  and  discriminatory,"  ''primarily 
directed  against  Japanese  and  prejudicial  to  their  existing  rights," 
''inconsistent  with  the  provisions  of  the  treaty  in  force,"  and  "opposed 
to  the  spirit  and  fundamental  principles  of  amity  and  good  understand- 
ing upon  which  the  conventional  relations  of  the  two  countries  depend." 
He  then  enumerated  certain  specific  objections  to  the  legislation,  which 
will  be  discussed  later  on.  The  Secretary  of  State  replied  on  May  19th, 
stating  that  Japan  had  been  misled  in  its  interpretation  of  the  spirit 
and  object  of  the  legislation;  that  it  is  not  political  nor  a  part  of  any 
general  national  policy  of  unfriendliness.  He  referred  to  the  efforts  of 
the  President  and  himself  to  induce  the  California  legislature  to  modify 
the  legislation,  which,  he  stated,  was  wholly  economic  and  based  upon 
the  particular  economic  conditions  existing  in  California. 

The  Japanese  Ambassador  cabled  the  Secretary's  reply  to  his  Govern- 
ment and  on  June  4th,  by  its  direction,  he  presented  another  note,  ac- 
companied by  an  aide-m&noire  and  telegram  from  the  Minister  for 
Foreign  Affairs,  in  which  the  previous  objections  were  maintained  and 
the  law  referred  to  as  "intentionally  racially  discriminatory,"  and, 
basing  his  statement  on  the  small  number  of  Japanese  who  own  land 
and  the  inconsiderable  amount  of  such  land  and  the  annually  decreasing 
number  of  Japanese  who  enter  the  United  States,  he  denied  that  the 
law  had  any  economic  basis.  On  July  16th,  the  Secretary  of  State  re- 
plied in  detail  and  likewise  accompanied  his  note  with  an  aide4n6sioire. 
In  reply  to  the  allegation  that  the  legislation  was  racially  discrimina- 
tory, the  Secretary  of  State  said: 

I  can  not  help  feeling  that  in  the  representations  submitted  by  your  excellency  the 
supposition  of  racial  discrimination  occupies  a  position  of  prominence  which  it  does 
not  deserve  and  which  is  not  justified  by  the  facts.  I  am  quite  prepared  to  admit 
that  all  differences  between  human  beings — differences  in  appearance,  differences  m 
manner,  differences  in  speech,  differences  in  opinion,  differences  in  nationality,  and 
differences  in  race — may  provoke  a  certain  antagonism;  but  none  of  these  differences 
IB  likely  to  produce  serious  results  unless  it  becomes  associated  with  an  interest  of 
a  contentious  nature,  such  as  that  of  the  struggle  for  existence.  In  this  economic 
contest  the  division  no  doubt  may  often  take  place  on  racial  lines,  but  it  does  so 
not  because  of  racial  antagonism  but  because  of  the  circumstance  that  the  traditions 
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Mid  DMmB  €f  diffacut  twBtM  hxwe  deiclu|ied  or  tfaBOMlMd  onpelitTfv 


TIk  crmtisC  ii  eeoocaue;  the  rsdal  dilfcicuce  ■  a  mere  maik  or  iiicwfcm  of  the 
Domk  flCmggle. 

An  oaUciDs  retngniie  this  Isci,  mod  h  is  for  xim  remmm  ihml  taA  im$km  «  prr- 
mitted  to  detennine  who  aiudl  mod  wbo  ahall  not  be  prmiitifd  to  settle  in  its  domiDiofis 
sod  beeoiDe  s  part  of  the  bodj  pofitic,  to  the  end  thst  it  msj  tsismi  intcmsl  prsee 
sod  SToid  the  eootentkfis  wlncfa  sre  so  Ekelj  to  Alnib  the  !*■■■■■< "ij  of  intent- 
tioDsl  rdstioiis. 

In  support  of  this  statement  he  cited  the  ezdnsion  of  ChoieBe  Ubor»8 
from  Japan,  under  an  Imperial  ofdinance  of  1899,  and  added: 


The  DepsrtnMDt  is,  honrercr,  fsr  from  impiitiiig  to  the  Impcrisl  Gofqimient  in 
its  enforcement  of  the  ordinsnee  s  design  to  mske  a  incisl  disaimiiistiop.  On  the 
oontrarj,  the  Department  sswimes  thst  the  qnestioo  with  which  the  Imperial  Gor- 
cmment  were  seeking  to  deal  wss  in  its  esKooe  ewwiomic  and  rsdal  only  incidentallj, 
and  that  this  would  continue  to  be  the  ease  even  if  the  oidinanee,  akhoa^  it  was  no 
doubt  originally  designed  to  ezdnde  Chinese  laboroB,  should  be  ^ipfied  to  lahoros 
of  another  race. 

The  reply  to  this  note  was  the  last  ocHnmunication  in  the  oone^Mmd- 
ence  prior  to  the  consideration  of  the  prq[X)6al  for  a  new  treaty.  It  was 
delivered  to  the  Department  of  State  on  August  26,  1913,  and  in  it  the 
Minister  for  Foreign  Affiurs  stated  that  the  gravamen  of  the  Japanese 
comfdaint  is  that  the  legislation  is  "ex  indtuiria  discriminatory  against 
this  Empire  as  compared  with  other  states"  and  "mortifying  to  the 
nation  and  disregardful  of  the  national  susceptibilities  of  the  Japanese 
people."    He  added: 

Whatever  causes  may  have  been  responsible  for  the  measure,  it  can  not  be  denied 
that,  in  its  final  manifestation,  it  b  clearly  indicative  of  racial  antagonism.  Nor,  in 
the  opinion  of  the  Imperial  Government,  can  any  justification  for  such  enactment  be 
found  in  the  assertion  that  it  was  "the  emanation  of  economic  conditions."  It  is  the 
hifl^  office  of  modem  treaties  of  commerce  to  prevent  undue  international  discrimina- 
tions, and  the  most  favored  nation  principle,  which  finds  a  place  in  nearly  all  such 
compacts,  has  had  the  effect,  in  an  international  sense,  of  equalising  opportunities 
in  all  the  various  avenues  of  commercial  and  industrial  fife.  It  is  true  that  q>edal 
privileges  are,  in  exceptional  circumstances,  sometimes  granted  by  one  nation  in 
favor  of  another,  but  the  present  case  stands  out,  it  is  befieved,  as  the  one  flin^  in- 
stance without  historical  parallel,  in  which  a  state  maintaining,  by  treaty,  the  re- 
ciprocal most  favored  nation  relations  with  another  state,  has  ever,  in  a  matter  sudi 
as  that  under  discussion,  essayed  to  discriminate  against  such  other  state^  as  com* 
pared  with  third  powers  ^ith  which  no  such  relations  exist. 

The  Ambassador  further  added  that  his  Government  did  not  understand 
the  reason  or  necessity  for  the  allusion  to  the  exclusion  of  Chinese  la- 
borers from  Japan  for  'Hhe  question  of  immigration  has  nothing  what- 
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ever  to  do  with  the  present  controversy,  and  any  reference  to  it  only 
tends  to  obscure  the  real  issue.*'  He  referred  to  the  satisfaction  with 
which  both  Governments  viewed  the  existing  arrangement  concerning 
the  emigration  of  laborers  to  the  United  States  and  said: 

In  order  to  correct  and  finally  dispel  the  popular  error,  I  wish  to  say  that  there  is 
no  question  whatever  between  Japan  and  the  United  States  on  the  subject  of  the 
Japanese  labor  immigration  into  the  United  States  The  present  controversy  relates 
exclusively  to  the  question  of  the  treatment  of  the  Japanese  subjects  who  are  lawfully 
in  the  United  States  or  may  hereafter  lawfully  become  resident  therein  consistently 
with  the  existing  regulations. 

Japan  specifically  objects  to  the  California  legislation  because,  it  is 
asserted,  it  threatens  the  rights  vested  in  Japanese  subjects  under  the 
treaty  of  commerce  and  navigation  of  November  22,  1894,  and  impairs 
the  rights  and  privileges  granted  to  them  by  the  treaty  of  commerce  and 
navigation  of  February  21,  1911,  which  superseded  the  former  treaty. 
Both  treaties  are  printed  in  full  in  the  supplement  to  this  Journal, 
Volume  5,  pages  100,  106.  The  United  States  denies  generally  that 
these  allegations  are  well  founded,  and  points  to  the  express  terms  of 
the  law  which  purport  to  respect  and  preserve  all  existing  treaty  rights. 
If  the  law  fails  to  do  this,  it  is  pointed  out  that  treaties  are  the  supreme 
law  of  the  land  and  rights  acquired  under  them  will  be  protected  and 
enforced  in  the  courts,  both  State  and  Federal.  While  admitting  that 
an  effort  was  made  to  bring  the  law  into  accord  with  treaty  stipulations, 
the  Japanese  contend  that  the  actual  provisions  of  the  law  can  not  be 
reconciled  with  those  stipulations.  As  to  the  suggestion  that  the  ques- 
tion be  referred  to  the  courts,  Japan  declines  to  accept  it  on  two  grounds: 
first,  because  the  question  at  issue  is  between  the  two  Governments 
as  to  the  true  intent  and  meaning  of  the  treaty,  a  question  properly 
amenable  to  ordinary  diplomatic  processes;  and,  secondly,  because  the 
burden  of  the  delay  and  hardships  involved  in  private  litigation,  not 
being  thrown  upon  other  aliens,  will  work  to  the  disadvantage  of  the 
Japanese  and  operate  as  a  discrimination.  The  counter-suggestion  is 
made  that  any  procedure  in  the  courts  looking  to  the  preservation  of 
treaty  rights  should  be  initiated  by  the  Federal  Government,  to  which 
the  United  States  replies  that  questions  concerning  private  titles  to  land, 
whether  such  titles  be  assured  by  treaty  or  not,  are  adjudicated  upon 
the  suit  of  the  parties  in  interest,  without  any  interposition  on  the  part 
of  the  United  States  Government,  and  it  gives  reasons  why  such  prac- 
tice works  greatly  to  the  advantage  of  the  individual  suitors. 
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In  this  connection,  Japan  raises  the  further  question  as  to  what  will 
become  of  the  rights  which  Japanese  subjects  now  have  in  California  un- 
der the  treaty  and  the  law  in  case  the  treaty  should  cease  to  be  in  force, 
and  points  out  that  the  rights  assured  to  other  aliens  in  tliis  respect  are 
not  dependent  upon  treaty  engagements.  As  to  this,  the  Secretary  of 
State  assures  the  Ambassador  that,  in  the  event  of  such  a  contingency, 
the  Government  of  the  United  States  would  safeguard  the  rights  now 
secured  by  treaty. 

More  particularly,  the  Japanese  Government  alleges  that  the  legisla- 
tion violates  the  express  stipulations  of  the  treaty  of  commerce  and 
navigation  of  1911  in  the  following  respects: 

(a)  That  so  far  as  the  act  takes  away  from  Japanese  subjects  the  oapacity,  hitherto 
freely  enjoyed  by  them,  to  acquire,  by  devise  and  descent,  houses  for  all  purposes, 
and  leasehold  of  land  for  residential  and  commercial  purposes,  it  is  in  conflict  with 
the  first  clause  of  Article  I  of  said  treaty,  since  that  clause  accords  to  Japanese  sub- 
jects liberty  to  own  houses  and  to  lease  lands  upon  the  same  terms  as  American 
citizens,  and  it  will  not  be  contended  that  the  liberty  of  such  dtiaens  in  that  respect 
has  been  annulled  or  abridged; 

(b)  That,  so  far  as  the  act  deprives  Japanese  subjects  of  the  capacity  to  bequeath 
and  transmit  to  their  devisees  and  hdrs  real  property  and  interest  therein,  duly  ac- 
quired by  them  under  said  treaty,  it  is  inoonsistoit  with  the  first  and  third  clauses  of 
Article  I,  since,  in  addition  to  the  guarantee  of  equal  treatment  which  is  contained  in 
the  first  clause  above  mentioned,  property  of  Japanese  subjects  is,  by  the  third  clause 
aforesaid,  assured  of  the  same  most  constant  protection,  the  same  equal  protection 
of  equal  laws,  that  is  accorded  to  the  property  of  American  dtisens,  and  it  goes  with- 
out saying  that  property  rights  of  such  citisens  still  remain  complete  and  undistiirbed; 
and 

(c)  That,  so  far  as  the  act  takes  away  from  Japanese  subjects  the  dpad^  of  be- 
queathing and  transmitting  real  property  and  interest  therdn,  already  duiy  acquired 
by  them  under  the  laws  of  Califomia,  it  is  repugnant  to  the  abovennentioned  third 
clause  of  Article  I  of  the  treaty,  since  it  impairs  obligations  of  the  contracts  under 
which  such  property  was  acquired  and  is  held,  and  thus  deprives  Japanese  subjects 
of  that  equal  protection  f  ot  their  property  which  the  treaty  extends  to  them. 

It  is  also  contended: 

(d)  That  the  act  in  question,  so  far  as  it  takes  away  from  Japanese  subjects  the 
right  to  dispose.  In  any  manner  whatsoever,  of  the  real  property  or  interest  therein, 
lawfully  acquired  by  them  prior  to  July  17,  1911  [the  date  on  which  the  ttetAy  of 
1911  went  into  effect],  is  an  impairment  of  vested  rights  created  under  the  treaty  of 
1894. 

(e)  That  the  le^slation  discriminates  against  Japanese  subjects  not  only  as  com- 
pared with  American  citizens,  but  as  compared  with  the  subjects  of  other  countries, 
and  is  therefore  a  denial  of  the  most  favored  nation  treatment  guaranteed  by  Arti- 
cle XIV  of  the  treaty. 
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The  United  States  answers: 

(a)  That  Article  I  of  the  treaty,  which  refers  to  real  property,  makes 
no  reference  to  the  ownership  of  land,  but  merely  stipulates  that  the 
citizens  or  subjects  of  the  contracting  parties  shall  have  the  liberty 
''to  own  or  lease  and  occupy  houses,  manufactories,  warehouses,  and 
shops"  and  ''to  lease  land  for  residential  purposes." 


The  Secretary  continues: 

The  question  of  the  ownership  of  land  was,  in  pursuance  of  the  desire  of  the  Japa- 
nese Government,  dealt  with  by  an  exchange  of  notes  in  which  it  was  acknowledged 
and  agreed  that  this  question  should  be  regulated  in  each  country  by  the  local  law, 
and  that  the  law  applicable  in  the  United  States  in  this  regard  was  that  of  the  re- 
spective States.  This  clearly  appears  from  the  note  of  Baron  Uchida  to  Mr.  Knox  of 
February  21, 1911,  in  which,  in  reply  to  an  inquiry  of  the  latter  on  the  subject,  Baron 
Uchida  said: 

**  In  return  fw  the  rights  of  land  ownership  which  are  granted  Japanese  by  the 
laws  of  the  various  States  of  the  United  States  [of  which,  I  may  observe,  there 
are  now  about  30]  the  Imperial  Government  will  by  Hberal  interpretation  of  the 
law  be  prepared  to  grant  land  ownership  to  American  cilizens  from  aU  the  States, 
reserving  for  (hefuture^  however  ^  the  right  of  maintaining  the  candUion  qf  reciprocity 
with  respect  to  the  separate  StatesJ* 

From  the  foregoing  the  Secretary  of  State  concludes: 

First,  that  the  California  statute,  in  extending  to  aliens  not  eligible  to  citizenship 
of  the  United  States  the  right  to  lease  lands  in  that  State  for  agricultural  purposes  (or 
a  term  not  exceeding  three  years,  may  be  held  to  go  beyond  the  measure  of  privilege 
established  in  the  treaty,  which  does  not  grant  the  right  to  lease  agricultural  lands 
at  all;  and  secondly,  that,  so  far  as  the  statute  may  abridge  the  right  of  such  aliens 
to  own  lands  within  the  State,  the  right  has  been  reserved  by  the  Imperial  Govern- 
ment to  act  upon  the  principle  of  exact  reciprocity  with  respect  to  citizens  of  the  in- 
dividual State.  In  a  word,  the  measure  of  privilege  and  the  measure  of  satisfaction 
for  its  denial  were  perfectly  understood  and  accepted. 

(b)  The  Department  reiterates  its  assertion  that,  inasmuch  as  the 
California  statute  in  express  terms  requires  the  recognition  of  treaty 
rights,  it  is  not  to  be  assumed  that  any  such  right  would  not  be  fully 
protected. 

(c)  That  the  Japanese  contention  extends  "too  far  the  theory  that 
the  ownership  of  property  carries  with  it  a  vested  right  to  dispose  of 
such  property  in  all  the  ways  in  which  property  may  be  transferred,  by 
sale,  by  gift,  or  devise,  or  by  descent,  without  future  limitation  or  re- 
striction."   It  is  added  that  "such  a  theory  would  render  it  impossible 
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for  a  country  to  alter  its  laws  with  regard  to  the  transmission  of  prop- 
erty." 

(d)  As  to  the  fear  of  the  Japanese  Government  that  vested  rights  of 
property  are  impaired  by  the  statute,  the  Secretary  of  State  assures  that 
Government  that  such  rights  will  be  fully  protected  by  the  courts.  He 
goes  further  and  states  that : 

If  a  case  should  ever  be  disclosed  in  which  it  was  maintained  by  the  Imperial 
Government  that  the  existing  property  rights  of  one  of  its  subjects  had  been  impaired 
by  the  statute,  this  Government  would  stand  ready  to  compensate  him  for  any  loss 
which  he  might  be  shown  to  have  sustained,  or  even,  in  order  to  avoid  any  possible 
allegation  of  injury,  to  purchase  from  him  his  lands  at  their  full  market  value  prior 
to  the  enactment  of  the  statute. 

(e)  In  answer  to  the  allegation  that  the  act  is  repugnant  to  the  most 
favored  nation  clause  of  the  treaty,  the  Department  points  out  that 
most  favored  nation  clauses  universally  relate  to  matters  of  commerce 
and  navigation;  that  the  alien  ownership  of  land  has  seldom  been  treated 
in  the  practice  of  the  United  States  as  a  matter  of  most  favored  nation 
treatment  but  has  been  secured  only  by  special  treaty  stipulations. 

In  the  course  of  the  discussion  the  Japanese  Ambassador  referred  to 
the  naturalization  laws  of  the  United  States  under  which,  he  stated, 
''Japanese  subjects  are  as  a  nation,  apparently  denied  the  right  to  ac- 
quire American  nationality."  This,  he  said,  was  "mortifying  to  the 
Government  and  people  of  Japan,  since  the  racial  distinction  inferable 
from  those  provisions  is  hurtful  to  their  just  national  susceptibilities.'^ 
In  reply,  the  Secretary  of  State  denied  that  the  naturalization  laws  of 
the  United  States  make  any  distinction  that  may  be  considered  as  na- 
tional, and  stated  that  an  historical  examination  of  them  would  show 
that  the  Government  and  people  of  Japan  have  no  ground  to  feel  that 
any  discrimination  against  them  was  intended.  Inasmuch  as  the  Am- 
bassador had  acknowledged  that  the  question  of  naturalization  "is  a 
political  problem  of  national  and  not  international  concern/'  the  sub- 
ject was  not  further  alluded  to. 

From  the  point  of  view  of  international  law,  the  issues  thus  raised  be- 
tween the  two  governments  are  very  interesting  and  important,  but  it 
would  not  be  possible  within  the  limits  of  these  columns  to  enter  into 
a  discussion  of  the  questions  involved  with  any  expectation  of  satisfac- 
torily treating  them.  The  correspondence  has  been  summarized  in  such 
a  way,  it  is  hoped,  as  to  give  to  our  readers  a  clear  idea  of  the  problem 
before  the  two  governments  for  solution. 
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MEDIATION  IN  MEXICO 

A  comment  on  the  situation  in  Mexico  at  the  time  of  going  to  press 
(July  1)  must  necessarily  be  fragmentary  and  unsatisfactory,  because 
of  the  lack  of  authentic  and  ofiScial  information.  It  seems  unwise,  how- 
ever, not  to  note  the  changes  in  the  situation  since  the  last  comment, 
which  appeared  in  the  October  number  of  the  Journal  for  1913;  but 
any  statements  made  are  subject  to  correction,  and  it  seems  only  fair 
to  inform  the  reader  of  this  fact. 

Leaving  aside  for  the  moment  the  mediation  of  Argentina,  Chile,  and 
Brazil,  the  events  of  the  past  few  months  have  not  changed  materially 
the  attitude  of  the  United  States.  It  has  refused,  and  does  still  refuse, 
to  recognize  General  Huerta's  government.  The  General  has  steadily 
refused  to  comply  with  the  suggestions  of  the  United  States  that  elec- 
tions be  held  and  that  he  be  not  a  candidate  and  he  still  controls  the 
City  of  Mexico  and  a  large  portion  of  the  country.  General  Carranza, 
the  choice  of  the  Constitutionalists  for  President,  exercises  the  func- 
tions of  such  within  the  territory  opposed  to  the  Huerta  r^ime,  and 
the  leader  of  the  constitutionalist  army  in  the  field.  General  Villa,  has 
had  many  notable  successes,  mcluding  the  taking  of  Zacatecas,  claimed 
to  be  the  key  to  the  City  of  Mexico. 

The  United  States  stands  ready  to  recognize  any  government  which, 
in  its  opinion,  represents  the  Mexican  people  and  which  in  fact  exercises 
authority  throughout  the  country.  General  Huerta  appears  steadily 
to  have  lost  ground.  The  Constitutionalists  appear  to  have  gained;  but 
neither  party  has  as  yet  obtained  or  exercises  that  control  which,  in 
the  opinion  of  the  United  States,  would  justify  its  recognition  as  the 
actual  and  existing  government  of  Mexico.  Such  appears  to  be  the 
situation,  irrespective  of  mediation. 

It  is  therefore  necessary  to  inquire  what  change  has  been  produced 
by  mediation  and  the  results  which  have  already  flowed  from  it.  To 
understand,  however,  the  task  of  the  mediators  it  is  necessary  to  con- 
sider some  events  which  may  be  said  to  have  led  up  to  it.  President 
Wilson  stated  in  his  address  to  Congress  on  August  27,  1913,^  that  he 
would  observe  a  strict  impartiality  in  his  treatment  of  the  contending 
factions.    He  said : 

I  deem  it  my  duty  to  exercise  the  authority  conferred  upon  me  by  the  law  of 
March  14,  1912,  to  see  to  it  that  neither  side  to  the  struggle  now  going  on  in  Mexico 

^  American  Journal  of  International  Law,  Supplement,  1913,  pp.  279  et  seq. 
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receive  any  assistance  from  this  side  of  the  border.  I  shalT  follow  the  best  practice 
of  nations  in  the  matter  of  neutrality  by  forbidding  the  exportation  of  anns  or  muni- 
tions of  war  of  any  kind  from  the  United  States  to  any  part  of  tiie  Republic  of  Mexico 
— a  policy  suggested  by  several  interesting  precedents  and  certainly  dictated  by 
many  manifest  considerations  of  practical  expediency.  We  can  not  in  the  circum- 
stances be  the  partisans  of  either  party  to  the  contest  thai  now  distracts  Mexico,  or 
constitute  ourselves  the  virtual  umpire  between  them. 

Had  President  Wilson  recognized  the  government  of  General  Huerta, 
the  forces  of  Carranza  and  his  followers,  so  far  as  the  United  States  is 
concerned,  would  have  been  regarded  as  rebels  in  arms  against  a  Inti- 
mate government.  The  situation  was  anomalous  in  that  neither  party 
having  been  recognized,  there  existed,  in  the  view  of  the  United  States, 
no  legal  government.  President  Wilson,  therefore,  considered  that  the 
proclamation  putting  into  effect  the  law  of  March  14,  1912,  operated 
against  the  Constitutionalist  party  and  in  favor  of  General  Huerta  and 
his  partisans,  who,  recognized  as  the  legitimate  government  by  many 
nations,  were  in  a  position  to  obtain  arms  and  ammimition.  Therefore, 
on  February  3,  1914,  he  withdrew  the  embargo  on  the  importation  of 
arms  into  Mexico,  thus  placing,  as  far  as  he  could,  the  contending  fac- 
tions upon  an  equality.  So  matters  stood  until  April  9,  1914,  when 
certain  blue-jackets  from  the  United  States  man-of-war  Dolphin  were 
arrested  at  Tampico.  The  facts  surrounding  this  incident  and  the  con- 
clusions drawn  from  them  are  stated  in  the  President's  address  to  Con^ 
gress  of  April  20,  1914: 

On  the  9th  of  April  a  paymaster  of  the  U.  S.  S.  Dolphin  landed  at  the  Iturbide 
Bridge  landing  at  Tampico  with  a  whaleboat  and  boat's  crew  to  take  off  certain  sup- 
plies needed  by  his  ship,  and  while  engaged  in  loading  the  boat  was  arrested  by  an 
oflScer  and  squad  of  men  of  the  army  of  Gen.  Huerta.  Neither  the  paymaster  nor 
anyone  of  the  boat's  crew  was  armed.  Two  of  the  men  were  in  the  boat  when  the 
arrest  took  place,  and  were  obliged  to  leave  it  and  submit  to  be  taken  into  custody, 
notwithstanding  the  fact  that  the  boat  carried,  both  at  her  bow  and  at  her  stem, 
the  flag  of  the  United  States.  The  officer  who  made  the  arrest  was  proceeding  up 
one  of  the  streets  of  the  town  with  his  prisoners  when  met  by  an  officer  of  hi|^er  au- 
thority, who  ordered  him  to  return  to  the  landing  and  await  orders;  and  within  an 
hour  and  a  half  from  the  time  of  the  arrest  orders  were  received  from  the  commander 
of  the  Huertista  forces  at  Tampico  for  the  release  of  the  paymaster  and  his  men. 
The  release  was  followed  by  apologies  from  the  commander  and  later  by  an  eipreaBion 
of  regret  by  Gen.  Huerta  himself.  Gen.  Huerta  urged  that  miotial  law  obtained  at 
the  time  at  Tampico;  that  orders  had  been  issued  that  no  one  should  be  allowed  to 
land  at  the  Iturbide  Bridge;  and  that  our  sailors  had  no  right  to  land  there.  Our 
naval  commanders  at  the  port  had  not  been  notified  of  any  such  prohibition;  and, 
even  if  they  had  been,  the  only  justifiable  course  open  to  the  local  authoritieB  would 
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have  been  to  request  the  paymaster  and  his  crew  to  withdraw  and  to  lodge  a  protest 
with  the  commanding  officer  of  the  fleet.  Admiral  Mayo  regarded  the  arrest  as  so 
serious  an  affront  that  he  was  not  satisfied  with  the  apologies  offered,  but  demanded 
that  the  flag  of  the  United  States  be  saluted  with  special  ceremony  by  the  military 
commander  of  the  port. 

It  appeared  that  General  Huerta  was  willing  to  fire  a  salute  of  twenty- 
one  guns,  but  insisted  that  the  United  States  should  fire  a  like  salute, 
and  that  the  guns  of  the  respective  countries  should  be  fired  alternately. 
This  suggestion  was  unacceptable  to  the  United  States,  and  the  Presi- 
dent, after  setting  forth  the  facts  surrounding  the  incident  and  calling 
attention  to  acts  of  aggression  on  the  part  of  General  Huerta,  thus  con- 
tinued: 

I  therefore  come  to  ask  your  approyal  that  I  should  use  the  armed  forces  of  the 
United  States  in  such  ways  and  to  such  an  extent  as  may  be  necessary  to  obtain 
from  Gen.  Huerta  and  his  adherents  the  fullest  recognition  of  the  rights  and  dignity 
of  the  United  States. 

Objection  was  made  in  Congress  to  the  fact  that  the  flag  incident, 
however  unpardonable,  was  not  in  itself  a  sufiScient  justification  for 
the  use  of  the  armed  forces  of  the  United  States,  and  that  instead  of 
confinmg  the  use  of  the  armed  forces  to  this  incident  and  to  their  use 
against  General  Huerta  and  his  followers,  the  resolution  should  be 
broadened  by  such  an  enumeration  of  events  in  Mexico  as  might  in 
after  days  justify  the  United  States  before  the  bar  of  history.  This 
view  was  especially  voiced  by  Senator  Root,  who  said  on  this  point: 

The  insult  to  the  flag  is  but  a  part — ^the  culmination,  if  you  please — of  a  long 
series  of  violations  of  American  rights,  a  long  series  of  violations  of  those  rights  which 
it  is  the  duty  of  our  country  to  protect — violations  not,  for  the  most  part,  of  govern- 
ment, but  made  possible  by  the  weakness  of  government,  because  through  that 
country  range  bands  of  freebooters  and  chieftains  like  the  captains  of  free  companies, 
without  control  or  responsibility.  Lying  back  of  this  incident  is  a  condition  of 
things  in  Mexico  which  absolutely  prevents  the  protection  of  American  life  and  prop- 
erty except  through  respect  for  the  Ammcan  flag,  the  American  uniform,  the  Amer- 
ican Government. 

It  is  that  which  gives  significance  to  the  demand  that  public  respect  shall  be  paid 
to  the  flag  of  the  United  States.  There  is  our  justification.  It  is  a  justification  lying 
not  in  Victoriano  Huerta  or  in  his  conduct  alone,  but  in  the  universal  condition  of 
affairs  in  Mexico.  The  real  object  to  be  attained  by  the  course  which  we  are  asked 
to  approve  is  not  the  gratification  of  personal  pride;  it  is  not  the  satisfaction  of  an 
admiral  or  a  Government.  It  is  the  preservation  of  the  power  of  the  United  States 
to  protect  its  citizens  under  those  conditions. 

If  we  omit  from  the  resolution  that  shall  be  passed  to-night  all  reference  to  the 
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matters  that  are  ehumerated  in  the  substitute,  we  omit  the  real  object  which  forms 
the  only  justification  for  action.  Without  that,  sir,  upon  the  showing  of  the  resolu- 
tion reported  by  the  committee  we  would  be  everlastingly  wrong.  With  the  facts 
that  are  enumerated  in  the  substitute  the  action  of  the  United  States  will  rest  with 
becoming  sense  of  proportion  and  national  dignity  upon  adequate  foundation  and 
cause. 

The  proposition  to  amend  the  resolution  proposed  by  the  House  in 
such  a  way  as  to  include  the  Mexican  situation  in  its  entirety,  instead 
of  obtaining  reparation  for  the  conduct  of  General  Huerta,  referred  to 
in  the  President's  address,  was  voted  down,  and  on  April  22,  1914,  the 
following  jomt  resolution  was  passed: 

In  view  of  the  facts  presented  by  the  President  of  the  United  States  in  his  address 
delivered  to  the  Congress  in  joint  session  on  the  twentieth  day  of  April,  nineteen  hun- 
dred and  fourteen,  with  regard  to  certain  affronts  and  indignities  committed  against 
the  United  States  in  Mexico:    Be  it 

Resolved  by  the  Senate  and  House  of  Represenlaiives  of  the  Untied  Stales  cf  America 
in  Congress  assembled,  That  the  President  is  justified  in  the  employment  of  the  armed 
forces  of  the  United  States  to  enforce  his  demand  for  unequivocal  amends  for  cer- 
tain affronts  and  indignities  committed  against  the  United  States. 

Be  it  further  resolved^  That  the  United  States  disclaims  any  hostility  to  the  Mexican 
people  or  any  purpose  to  make  war  upon  Mexico. 

In  the  meantime,  Admiral  Fletcher,  commanding  the  American  navy 
oflF  Vera  Cruz,  was  directed  by  the  President  to  land  a  force  of  marines 
at  that  place  and  to  seize  the  customs  house  so  as  to  prevent  expected 
arms  and  ammimition  from  Germany  from  falling  into  the  hands  of 
Huerta  and  his  followers.  This  was  done  on  April  21,  1914,  with  a  loss 
on  the  part  of  the  United  States  of  four  killed  and  twenty  wounded. 
The  next  day  General  Huerta  handed  his  passports  to  Mr.  O'Sbaugh- 
nessy,  the  charg^  d'affaires  ad  interim  of  the  United  States,  who  had 
remained  in  the  Mexican  capital,  and  General  Carranza  declared  the 
seizure  of  Vera  Cruz  an  act  of  hostility.  President  Wilson  answered  the 
action  of  the  Mexican  aspirant  for  the  presidency  by  restoring  on  the 
23rd  the  embargo  on  arms  which  he  had  withdrawn  on  February  3, 
1914. 

So  matters  stood  on  April  25, 1914;  but  forces  were  at  work  to  prevent 
a  continuation  of  hostilities  between  the  United  States  and  General 
Huerta.  At  the  banquet  of  the  American  Society  of  International  Law 
on  the  evening  of  this  day,  Secretary  of  State  Bryan  announced  the 
offer  and  acceptance  of  the  good  ofiSces  of  the  diplomatic  representatives 
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of  Argentina,  Brazil  and  Chile.    Mr.  Bryan  first  read  the  offer  and  fol- 
lowed it  with  his  reply: 

Mr.  Secretary  of  State: 

With  the  purpose  of  suhserving  the  interests  of  peace  and  civilization  in  our  con- 
tinent, and  with  the  earnest  desire  to  prevent  any  further  blood-shed,  to  the  prej- 
udice of  the  cordiality  and  union  which  have  always  surrounded  the  relations  of 
the  governments  and  peoples  of  America,  we,  the  plenipotentiaries  of  Brazil,  Aiv 
gentina,  and  Chile,  duly  authorized  thereto,  have  the  honor  to  tender  to  your  Ex- 
cellency's Government  our  good  offices  for  the  peaceful  and  friendly  settlement  of 
the  conflict  between  the  United  States  and  Mexico. 

This  offer  puts  in  due  form  the  suggestions  which  we  had  occasion  to  offer  hereto- 
fore on  the  subject  to  the  Secretary,  to  whom  we  renew  the  assurances  of  our  highest 
and  most  distinguished  consideration. 

D.  DA  Gama, 

R.  S.  Naon, 

Eduardo  Suarez  Mujica. 

To  this  important  document  Mr.  Bryan  replied  as  follows: 

The  Government  of  the  United  States  is  deeply  sensible  of  the  friendliness,  the 
good  feeling,  and  the  generous  concern  for  the  peace  and  welfare  of  America  mani- 
fested in  the  joint  note  just  received  from  your  Excellencies,  tendering  the  good 
offices  of  your  Governments  to  effect,  if  possible,  a  settlement  of  the  present  difficul- 
ties between  the  Government  of  the  United  States  and  those  who  now  claim  to  repre- 
sent our  sister  Republic  of  Mexico. 

Conscious  of  the  purpose  with  which  the  proffer  is  made,  this  Government  does  not 
feel  at  liberty  to  decline  it.  Its  own  chief  interest  is  in  the  peace  of  America,  the 
cordial  intercourse  of  her  republics  and  their  people,  and  the  happiness  and  pros- 
perity which  can  spring  only  out  of  frank,  mutual  imderstandings  and  the  friendship 
which  is  created  by  common  purpose. 

The  generous  offer  of  your  Governments  is  therefore  accepted.  This  Government 
hopes  most  earnestly  that  you  may  find  those  who  speak  for  the  several  elements 
of  the  Mexican  people  willing  and  ready  to  discuss  terms  of  satisfactory,  and  there- 
fore permanent,  settlement.  If  you  should  find  them  willing,  this  Government  will 
be  glad  to  take  up  with  you  for  discussion  in  the  frankest  and  most  conciliatory  spirit 
any  proposals  that  may  be  authoritatively  formulated,  and  will  hope  that  they  may 
prove  feasible  and  prophetic  of  a  new  day  of  mutual  co-operation  and  confidence  in 
America. 

This  Government  feels  bound  in  candor  to  say  that  its  diplomatic  relations  with 
Mexico  being  for  the  present  severed,  it  is  not  possible  for  it  to  make  sure  of  an  un- 
interrupted opportunity  to  carry  out  the  plan  of  intermediation  which  you  propose. 
It  is,  of  course,  possible  that  some  act  of  aggression  on  the  part  of  those  who  control 
the  military  forces  of  Mexico  might  oblige  the  United  States  to  act,  to  the  upsetting 
of  hopes  of  immediate  peace;  but  this  does  not  justify  us  in  hesitating  to  accept  your 
generous  suggestion. 

We  shall  hope  for  the  best  results  within  a  time  brief  enough  to  relieve  our  anxiety 
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lest  iU-oonsidered  hostile  demonatrations  should  interrupt  negotiaUons  and  diaai^wini 
our  hopes  of  peace. 

On  April  26th  General  Huerta  accepted  mediation  and  appointed 
delegates.  The  mediators,  with  representatives  of  General  Huerta  and 
of  the  United  States,  met  at  Niagara  in  Canada  on  May  20th.  The 
mediators  invited  General  Carranza  to  participate  in  the  proceedings  by 
appointing  and  sending  delegates,  and  asked  both  parties  to  proclaim 
an  armistice.  The  Huertista  delegates  appeared  and  General  Huerta 
declared  an  armistice  in  accordance  with  the  request  of  the  mediators. 
General  Carranza  did  not  send  delegates  nor  did  he  consent  to  an  armis- 
tice. Notwithstanding  this  fact,  the  representatives  of  the  three  powers, 
of  General  Huerta  and  of  the  United  States  met  in  conference.  The 
incident  of  the  flag  seems  to  have  been  brushed  aside,  and  larger  meas- 
ures of  a  kind  to  restore  order  were  considered.  General  Huerta  agreed 
to  withdraw  as  President  and  thus  open  the  way  for  settlement.  General 
Carranza,  however,  was  unwilling  and  continues  so  at  the  present  writ- 
ing to  send  delegates  or  to  participate  in  a  conference  which  would 
discuss  the  internal  conditions  of  Mexico,  as  he  regards  such  questions  as 
matters  solely  for  the  people  of  Mexico  to  determine.  He  has  been, 
however,  willing  to  discuss  the  flag  incident  and  to  make  adequate  rep- 
aration, as  the  constitutional  President  of  Mexico. 

It  cannot  be  said,  however,  that  the  labors  of  the  mediators  have 
been  in  vain,  for  a  continuation  of  hostilities  between  the  United  States, 
on  the  one  hand,  and  General  Huerta  and  his  supporters,  on  the  other, 
has  been  prevented,  and  a  protocol,  agreed  to  by  the  representatives 
of  the  United  States  and  of  General  Huerta,  was  drawn  up  and  signed 
by  the  mediators  and  the  delegates  on  June  24,  1914.  This  protocol  is 
as  follows: 

Article  1. — The  provisional  government  referred  to  in  the  protocol  No.  3  shall  be 
constituted  by  agreement  of  the  delegates  representing  the  parties  between  wbidi 
the  internal  struggle  in  Mexico  is  taking  place. 

Article  2. — (a)  Upon  the  constitution  of  the  provisional  government  in  the  CSty 
of  Mexico  the  Government  of  the  United  States  of  America  will  recognize  it  im- 
mediately, and  thereupon  diplomatic  relations  between  the  two  countries  wSl  be 
restored. 

(b)  The  Government  of  the  United  States  of  America  will  not  in  any  form  what- 
soever claim  a  war  indemnity  or  other  international  satisfaction. 

(c)  The  provisional  government  will  proclaim  an  absolute  anmesty  to  all  foreigners 
for  any  and  all  close  political  offenses  committed  during  the  period  of  civil  war  in 
Mexico. 

(d)  The  provisional  government  will  negotiate  for  the  constitution  of  international 
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oommissioiis  for  the  settlement  of  the  cliums  of  foreigners  on  account  of  damages 
sustained  during  the  period  of  civil  war,  as  a  consequence  of  military  acts  or  the 
acts  of  national  authorities. 

Article  3. — The  three  mediating  governments  agree  on  their  part  to  recognize  the 
provisional  government  organized  as  provided  by  section  1  of  this  protocol. 

As  far  as  the  United  States  and  General  Huerta's  government  are 
concerned,  the  differences  between  them  appear  to  be  adjusted.  The 
internal  questions  are  relegated  to  the  Mexicans  for  such  decision  as 
they  may  deem  proper  to  take.  The  mediators  therefore  adjourned 
on  June  30th,  in  order  to  allow  the  representatives  of  the  contending 
Mexican  factions  to  come  together  and  agree  upon  terms  acceptable  to 
them,  with  the  understanding  that  the  mediators  will  reassemble  in 
order  to  put  the  agreements  into  formal  and  final  shape.  Whether  the 
adjournment  is  temporary  or  sine  die,  it  is  impossible  to  say  at  present. 
In  any  event  there  appears  to  be  no  immediate  prospect  of  a  resumption 
of  hostilities  against  General  Huerta's  government,  and  representatives 
of  Latin  America  have  been  called  into  conference  to  settle  American 
controversies. 

THE  ORIGIN  AND   PURPOSE  OF  THE  PLATT  AMENDMENT 

From  time  to  time  the  Piatt  Amendment  is  referred  to  as  indicating 
the  policy  which  the  United  States  should  adopt  toward  the  Latin 
American  states  in  and  bordering  on  the  Caribbean  Sea  and  to  the 
north  of  the  Panama  Canal.  In  view  of  this  fact,  it  seems  proper  to 
state  the  origin  and  nature  of  the  amendment,  the  purposes  for  which 
it  was  devised,  and  the  interpretation  put  upon  it  by  the  United  States 
and  accepted  by  Cuba,  so  as  to  see  whether  the  amendment  is  capable 
of  a  larger  usefulness  in  the  field  of  international  relations. 

It  frequently  happens  that  persons  in  public  life  are  credited  with 
projects  which  they  did  not  originate,  and  naturally  so,  as  the  superior 
must  needs  accept  responsibility  for  a  line  of  conduct  which  he  carries 
out,  even  although  it  may  have  been  proposed  in  the  first  instance  by  a 
subordinate.  The  authorship  is  merged  in  the  result.  This  is  neces- 
sarily so  in  questions  of  administration.  It  should  not  be  so  in  ques- 
tions of  policy  outlined  by  the  head  of  a  department,  either  as  regards 
the  President,  whose  approval  is  necessary,  or  as  regards  Congress,  whose 
action  is  required  for  legislation. 

The  so-called  Piatt  Amendment  is  a  striking  example  of  this.  It 
was  thought  out  by  Mr.  Root  as  Secretary  of  War.    It  was  contained 
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in  all  its  essentials  in  Secretary  Root's  letter  of  instructions,  dated  Febru- 
ary 9,  1901,^  to  General  Wood,  the  Military  Governor  of  Cuba.  This 
important  document,  which  gives  in  detail  the  reasons  for  the  proposed 
amendment,  was  submitted  by  President  McKinley  to  his  cabinet 
and  approved  by  the  President  and  his  advisers,  and  thus  approved, 
was  handed  by  President  McKinley,  in  the  presence  of  the  Secretary 
of  War,  to  the  late  Senator  Orville  H.  Piatt,  of  Connecticut,  to  be 
introduced  into  Congress  and  incorporated  in  the  legislation  required 
for  the  transfer  of  Cuba  to  its  people.  Senator  Piatt  introduced  the 
amendment,  as  requested,  and  it  is  attached  as  a  proviso  to  the  act  of 
March  2,  1901,  entitled  ''An  act  making  appropriation  for  the  army 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  two." 

The  amendment  was  formally  communicated  by  the  Military  Gover- 
nor, acting  under  instructions  of  the  War  Department,  to  the  Cuban 
convention,  then  in  session,  assembled  to  draft  a  constitution  for  the 
young  republic,  and  it  was  briefly  and  officially  interpreted  by  Mr.  Root 
as  Secretary  of  War  in  a  despatch,  dated  April  3,  1901,  to  the  Military 
Governor  and  by  him  communicated  to  a  committee  of  the  constitutional 
convention.  On  June  12, 1901,  the  amendment  was  adopted,  in  expressis 
verbis,  by  the  convention  as  an  appendix  to  the  constitution.  The 
constitution  was  promulgated,  with  the  amendment  as  an  int^ral  part 
thereof,  and  went  into  force  on  May  20, 1902.  The  Military  Governor 
transferred  the  government  of  Cuba  to  its  people  on  May  20, 1902;  the 
American  army  of  occupation  withdrew  on  the  afternoon  of  the  same 
day;  and  on  May  22,  1903,  a  treaty  was  concluded  between  Cuba  and 
the  United  States,  incorporating  the  Piatt  Amendment,  in  expressis 
verbis,  which,  approved  by  the  Senate,  was  proclaimed  as  the  law  of 
the  land  on  July  2,  1904. 

It  is  believed  that  the  sequence  of  events  thus  briefly  stated  shows 
that  the  amendment  originated  in  the  War  Department;  that  its  author 
was  the  then  Secretary  of  War,  Mr.  Root;  and  that  Senator  Piatt,  pos- 
sessing the  confidence  of  the  administration,  introduced  the  amendment 
which  bears  his  name,  an  amendment  thought  out,  drafted,  and  incor- 
porated in  the  Cuban  constitution  by  the  initiative  and  skill,  the  wisdom 
and  foresight  of  Mr.  Root  when  Secretary  of  War.  It  is  not  the  purpose 
of  the  {)resent  comment,  however,  to  question  the  services  rendered  by 
Senator  Piatt,  but  it  seems  eminently  proper  to  state,  by  way  of  intro- 
duction, that  the  amendment,  which  bears  his  honored  name — and 
1  See  Annual  Reports  of  the  Secretary  of  War,  1899-1903,  pp.  187  et  seq. 
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properly  enough,  because  it  was  introduced  by  him  as  an  amendment 
to  the  Army  bill — was  nevertheless  the  work  of  Mr.  Root. 

But  to  return  to  the  subject  in  hand.  The  determination  of  the 
United  States  that  Cuba  should  be  free  and  independent  was  stated 
in  clear  and  unmistakable  terms  in  the  joint  resolution  of  Congress, 
approved  by  President  McKinley  April  20,  1898,  authorizing  him  to 
use  the  land  and  naval  forces  of  the  United  States  against  Spain,  and 
the  authorization  was  coupled  with  an  express  disclaimer  to  acquire 
the  island  which  the  army  and  navy  of  the  United  States  were  to  free 
from  Spain.    The  relevant  portions  of  the  resolutions  are: 

First,  tliat  the  people  of  the  island  of  Cuba  are  and  of  right  ought  to  be  free  and 
independent.    ♦    ♦    ♦ 

Fourth.  That  the  United  States  hereby  disclaims  any  disposition  or  intention  to 
exercise  sovereignty,  jurisdiction  or  control  over  said  island. 

As  a  result  of  the  use  of  the  land  and  naval  forces  of  the  United  States 
for  the  purposes  set  forth  in  the  joint  resolution,  Spain  was  forced  to  re- 
nounce any  and  all  claims  to  Cuba,  and  in  the  first  article  of  the  treaty 
signed  December  10,  1898,  between  the  two  countries,  commonly  called 
the  Treaty  of  Paris,  Spain  "relinquishes  all  claims  of  sovereignty  over 
and  title  to  Cuba."  The  island  was  taken  in  trust  by  the  United  States 
for  the  people  of  Cuba  and  was  occupied  by  the  armed  forces  of  the 
United  States  until  such  time  as  reforms  had  been  made,  a  constitution 
framed,  and  a  government  organized  of  a  kind  to  justify  the  United 
States  in  withdrawing  its  army  and  transferring  the  government  of  the 
island  to  its  people. 

As  this  period  was  approaching,  the  Secretary  of  War,  within  whose 
jurisdiction  the  island  lay,  considered  the  terms  upon  which  the  transfer 
could  be  made  and  the  conditions  upon  which  the  independence  and 
prosperity  of  Cuba  would  depend  in  the  future,  as  it  seemed  evident 
that  Cuba  might  not  be  able  to  maintain  its  independence  without  a 
guarantee  thereof  on  the  part  of  the  United  States.  Mr.  Root  con- 
sidered, as  stated  in  his  instructions,  dated  February  9,  1901,  to  the 
Military  Governor,  that  the  government  should  be  one  "based  upon 
the  peaceful  suffrages  of  the  people  of  Cuba,  representing  the  entire 
people  and  holding  their  power  from  the  people,  and  subject  to  the 
limitations  and  safeguards  which  the  experience  of  constitutional  gov- 
ernment has  shown  to  be  necessary  to  the  preservation  of  individual 
rights."  After  stating  the  traditional  policy  of  the  United  States  that 
we  "would  not  imder  any  circumstances  permit  any  foreign  power  other 
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than  Spain  to  acquire  possession  of  the  island  of  Cuba,"  he  then  said 
that — 

The  United  States  has,  and  always  will  have,  the  most  vital  interest  in  the  preser- 
vation of  the  independence  which  she  has  secured  for  Cuba,  and  in  preserving  the 
people  of  that  island  from  the  domination  and  control  of  any  foreign  power  whatever. 
The  preservation  of  that  independence  by  a  country  so  small  as  Cuba — so  incapable, 
as  she  must  always  be,  to  contend  by  force  against  the  great  powers  of  the  world — 
must  depend  upon  her  strict  performance  of  international  obligations,  upon  her 
giving  due  protection  to  the  lives  and  property  of  the  citizens  of  all  other  countries 
within  her  borders,  and  upon  her  never  contracting  any  public  debt  which  in  the 
hands  of  the  citizens  of  foreign  powers  shall  constitute  an  obligation  she  is  unable 
to  meet.  The  United  States  has,  therefore,  not  merely  a  moral  obligation  arising 
from  her  destruction  of  Spanish  authority  in  Cuba,  and  the  obligations  of  the  treaty 
of  Paris  for  the  establishment  of  a  stable  and  adequate  government  in  Cuba,  but 
it  has  a  substantial  interest  in  the  maintenance  of  such  a  government. 

We  are  placed  in  a  position  where,  for  our  own  protection,  we  have,  by  reason  of 
expelling  Spain  from  Cuba,  become  the  guarantors  of  Cuban  independence  and  the 
guarantors  of  a  stable  and  orderly  government  protecting  life  and  property  in  that 
island.  Fortunately  the  condition  which  we  deem  essential  for  our  own  interests  is 
the  condition  for  which  Cuba  has  been  struggUng,  and  which  the  duty  we  have  as- 
sumed toward  Cuba  on  Cuban  grounds  and  for  Cuban  interests  requires.  It  would 
be  a  most  lame  and  impotent  conclusion  if,  after  all  the  expenditure  (A  blood  and 
treasure  by  the  people  of  the  United  States  for  the  freedom  of  Cuba  and  by  the  people 
of  Cuba  for  the  same  object,  we  should,  through  the  constitution  of  the  new  govern- 
ment, by  inadvertence  or  otherwise,  be  placed  in  a  worse  condition  in  regard  to  our 
own  vital  interests  than  we  were  while  Spain  was  in  possession,  and  the  people  of 
Cuba  should  be  deprived  of  that  protection  and  aid  from  the  United  States  which  is 
necessary  to  the  maintenance  of  their  independence. 

Mr.  Root  then  proceeded  to  state  the  conditions  essential  to  the  es- 
tablishment of  law  and  order  in  Cuba,  upon  the  acceptance  of  which 
the  United  States  could  properly  base  its  guarantee  of  the  independence 
of  Cuban  sovereignty .   He  said : 

The  people  of  Cuba  should  desire  to  have  incorporated  in  her  fundamental  law 
provisions  in  substance  as  follows: 

1.  That  no  government  organized  under  the  constitution  shall  be  deemed  to  have 
authority  to  enter  into  any  treaty  or  engagement  with  any  foreign  power  which  may 
tend  to  impair  or  interfere  with  the  independence  of  Cuba,  or  to  confer  upon  such 
foreign  power  any  special  right  or  privilege  without  the  consent  of  the  United  States. 

2.  That  no  government  organized  under  the  constitution  shall  have  authority  to 
assume  or  contract  any  public  debt  in  excess  of  the  capacity  of  the  ordinary  revenues 
of  the  island  after  defraying  the  current  expenses  of  government  to  pay  the  interest. 

3.  That  upon  the  transfer  of  the  control  of  Cuba  to  the  government  established 
under  the  new  constitution  Cuba  consents  that  the  United  States  reserve  and  retain 
the  right  of  intervention  for  the  preservation  of  Cuban  independence  and  the  main- 
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tenance  of  a  stable  government  adequately  protecting  life,  property,  and  individual 
liberty,  and  discharging  the  obligations  with  respect  to  Cuba  imposed  by  the  treaty 
of  Paris  on  the  United  States  and  now  assumed  and  undertaken  by  the  government 
of  Cuba. 

4.  That  all  acts  of  the  military  government,  and  all  rights  acquired  thereunder, 
shall  be  valid  and  shall  be  maintained  and  protected. 

5.  That  to  facilitate  the  United  States  in  the  performance  of  such  duties  as  may 
devolve  upon  her  under  the  foregoing  provisions,  and  for  her  own  defense,  the  United 
States  may  acquire  and  hold  the  title  to  land  for  naval  stations,  and  maintain  the 
same  at  certain  specified  points. 

The  instructions  of  Secretary  Root  contemplated  Congressional  ac- 
tion, and  the  views  expressed  in  them  were  incorporated  in  the  following 
proviso,  commonly  known  as  the  Piatt  Amendment  to  the  Army  Ap- 
propriation Act  of  March  2,  1901 : 

Provided  further j  That  in  fulfillment  of  the  declaration  in  the  joint  resolution  ap- 
proved April  twentieth,  eighteen  hundred  and  ninety-eight,  entitled  '*  For  the  recog- 
nition of  the  independence  of  the  people  of  Cuba,  demanding  that  the  Government 
of  Spain  relinquish  its  authority  and  government  in  the  island  of  Cuba,  and  to  with- 
draw its  land  and  naval  forces  from  Cuba  and  Cuban  waters,  and  directing  the  Presi- 
dent of  the  United  States  to  use  the  land  and  naval  forces  of  the  United  States  to 
carry  these  resolutions  into  effect,"  the  President  is  hereby  authorized  to  "leave  the 
government  and  control  of  the  island  of  Cuba  to  its  people"  so  soon  as  a  government 
shall  have  been  established  in  said  island  under  a  constitution  which,  either  as  a 
part  thereof  or  in  an  ordinance  appended  thereto,  shall  define  the  future  relations 
of  the  United  States  with  Cuba,  substantially  as  follows: 

I 

That  the  government  of  Cuba  shall  never  enter  into  any  treaty  or  other  compact 
with  any  foreign  power  or  powers  which  will  impair  or  tend  to  impair  the  independ- 
ence of  Cuba,  nor  in  any  manner  authorize  or  permit  any  foreign  power  or  powers 
to  obtain,  by  colonization  or  for  military  or  naval  purposes  or  otherwise,  lodgment 
in  or  control  over  any  portion  of  said  island. 

II 

That  said  government  shall  not  assume  or  contract  any  public  debt,  to  pay  the 
interest  upon  which,  and  to  make  reasonable  sinking-fund  provision  for  the  ultimate 
discharge  of  which  the  ordinary  revenues  of  the  island,  after  defraying  the  current 
expenses  of  government,  shall  be  inadequate. 

Ill 

That  the  government  of  Cuba  consents  that  the  United  States  may  exercise  the 
right  to  intervene  for  the  preservation  of  Cuban  independence,  the  maintenance  of 
a  government  adequate  for  the  protection  of  life,  property,  and  individual  liberty, 
and  for  discharging  the  obligations  with  respect  to  Cuba  imposed  by  the  treaty  of 
Paris  on  the  United  States,  now  to  be  assumed  and  undertaken  by  ihe  government 
of  Cuba. 
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IV 

That  all  acts  of  the  United  States  in  Cuba  dtiring  its  military  occupancy  thereof 
are  ratified  and  validated,  and  all  lawful  rights  acquired  thereund^  shall  be  main- 
tained and  protected. 

V 

That  the  govenunent  of  Cuba  will  execute,  and,  as  far  as  neceasary,  esctend,  the 
plans  already  devised  or  other  plans  to  be  mutually  agreed  upon,  for  the  sanitation 
of  the  cities  of  the  island,  to  the  end  that  a  recurrence  of  epidemic  and  infectious 
diseases  may  be  prevented,  thereby  assuring  protection  to  the  people  and  commerce 
of  Cuba,  as  well  as  to  the  conmierce  of  the  Southern  ports  of  tiie  Umted  States  and 
the  people  residing  therein. 

VI 

That  the  Isle  of  Pines  shall  be  omitted  from  the  proposed  constitutional  bouttdaries 
of  Cuba,  the  title  thereto  being  left  to  future  adjustment  by  treaty. 

VII 

That  to  enable  the  United  States  to  maintain  the  independence  of  Cuba,  and  to 
protect  the  people  thereof,  as  well  as  for  its  own  defense,  the  government  of  Cuba 
will  sell  or  lease  to  the  United  States  lands  necessary  for  coaling  or  naval  stations 
at  certain  specified  points,  to  be  agreed  upon  with  the  President  oi  the  United  States. 

VIII 

That  by  way  of  assurance  the  government  of  Cuba  will  embody  the  foregoing 
provisions  in  a  permanent  treaty  with  the  United  States. 

A  comparison  of  Mr.  Root's  instructions  with  the  Piatt  Amendment 
shows  that  in  substance  as  well  as  in  form  the  instructions  and  the 
amendment  are  practically  identical.  As  previously  stated,  the  amend- 
ment was  communicated  to  the  constitutional  convention  and,*in  order 
to  clear  up  any  doubts  or  misunderstanding  as  to  the  interpretation 
of  the  third  article  both  of  the  instructions  and  of  the  amendment, 
Secretary  Root  sent  the  following  despatch,  dated  April  3, 1901,  to  Gen- 
eral Wood,  to  be  communicated  to  the  constitutional  convention,  and 
which  was  actually  communicated  to  a  committee  thereof: 

You  are  authorized  to  state  officially  that  in  the  view  of  the  President  the  inter- 
vention described  in  the  third  clause  of  the  Piatt  amendment  is  not  synonymous 
with  intermeddling  or  interference  with  the  affairs  of  the  Cuban  government,  but 
the  formal  action  of  the  Government  of  the  United  States,  based  upon  just  and  sub- 
stantial grounds,  for  the  preservation  of  Cuban  independence,  and  the  maintenance  of 
a  government  adequate  for  the  protection  of  life,  property,  and  individual  liberty, 
and  adequate  for  dischar^g  the  obligations  with  respect  to  Cuba  imposed  by  the 
treaty  of  Paris  on  the  United  States. 

This  interpretation  of  the  third  article  is  of  the  utmost  importance, 
as  it  shows  the  sense  in  which  it  was  understood  by  the  United  States 
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and  Cuba,  disclaiming,  as  it  does,  "intermeddling  or  interference  with 
the  a£Fairs  of  the  Cuban  government,"  and  declaring  the  right  of  in- 
tervention to  be  "for  the  preservation  of  Cuban  independence  and  the 
maintenance  of  a  government  adequate  for  the  protection  of  life,  prop- 
erty, and  individual  liberty."  It  is  thus  a  guarantee  of  Cuban  sover- 
eignty, with  the  right  of  intervention  to  prevent  action  on  the  part  of 
Cuban  authorities,  which,  if  permitted  or  continued,  would  jeopardize  the 
independence  which  Cuba  struggled  so  long  and  so  manfully  to  obtain, 
and  to  secure  which  the  United  States  intervened  by  force  of  arms  in  1898. 
As  the  amendment,  as  drafted  and  interpreted  by  Mr.  Root,  was 
accepted  and  incorporated  in  the  constitution,  and  the  constitution  it- 
self was  promulgated  by  General  Wood  as  Military  Governor,  on 
May  20,  1902,  General  Wood  transferred  the  government  in  the  fol- 
lowing manner  on  May  20, 1902,  to  the  President  and  Congress  of  the 
Republic  of  Cuba: 

Under  the  direction  of  the  President  of  the  United  States,  I  now  transfer  to  you 
as  the  duly  elected  representatives  of  the  people  of  Cuba  the  government  and  con- 
trol of  the  island,  to  be  held  and  exercised  by  you,  under  the  provisions  of  the  con- 
stitution of  the  Republic  of  Cuba,  heretofore  adopted  by  the  constitutional  conven- 
tion and  this  day  promulgated;  and  I  hereby  declare  the  occupation  of  the  island  to 
be  ended. 

This  transfer  of  government  and  control  is  upon  the  express  condition,  and  the 
Government  of  the  United  States  will  understand,  that  by  the  acceptance  thereof 
you  do  now,  pursuant  to  the  provisions  of  the  said  constitution,  assume  and  under- 
take all  and  several  the  obligations  assumed  by  the  United  States  with  respect  to 
Cuba  by  the  treaty  between  the  United  States  of  America  and  Her  Majesty  the 
Queen  Regent  of  Spain,  signed  at  Paris  on  the  10th  day  of  December,  18dS. 

On  behalf  of  Cuba,  President  Palma  replied: 

As  President  of  the  Republic  of  Cuba,  I  hereby  receive  the  government  of  the 
island  of  Cuba  which  you  transfer  to  me  in  compliance  with  orders  communicated  to 
you  by  the  President  of  the  United  States,  and  take  note  that  by  this  act  the  mili- 
tary occupation  of  Cuba  ceases. 

Upon  accepting  this  transfer  I  declare  that  the  Government  of  the  Republic  as- 
sumes, as  provided  for  in  the  constitution,  each  and  every  one  of  the  obligations 
concerning  Cuba  imposed  upon  the  United  States  by  virtue  of  the  treaty  entered  into 
on  the  10th  of  December,  1898,  between  the  United  States  and  Her  Majesty  the 
Queen  Regent  of  Spain. 

It  has  been  thought  timely  to  state  the  origin  and  nature  of  the  Piatt 
Amendment  in  a  brief  but  connected  narrative,  leaving  to  a  subsequent 
comment  the  applicability  of  its  essentials  to  the  Latin  American  re- 
publics to  the  north  of  the  Panama  Canal. 
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THE  REPEAL  OF  THE  PROVISION  OF  THE  PANAMA  CANAL  ACT  EXEMPTINO 
AMERICAN   COASTWISE   VESSELS   FROM   THE   PAYMENT  OF  TOLLS 

When  the  Act  "to  provide  for  the  opening,  maintenance,  protection, 
and  operation  of  the  Panama  Canal,  and  the  sanitation  and  government 
of  the  Canal  Zone,"  the  short  title  for  which  is  "  The  Panama  Canal  Act," 
was  passed  by  the  Congress  of  the  United  States  and  approved  by  the 
President  on  August  24,  1912,  an  editorial  appeared  in  the  October  num- 
ber of  the  Journal  for  that  year  commenting  upon  the  passage  of  the  Act 
through  Congress,  and  especially  upon  the  provision  that  exempted 
American  vessels  engaged  in  the  coastwise  trade  from  the  payment  of 
tolls.  Since  that  time  this  provision  of  the  Act  has  been  the  subject  of 
international  controversy  between  the  United  States  and  Great  Britain 
and  an  issue  debated  at  great  length  and  with  much  earnestness  in  the 
internal  politics  of  the  United  States. 

It  is  not  necessary  for  our  readers  that  we  restate  the  positions  of  the 
two  governments  or  recount  the  elaborate  and  at  times  heated  arguments 
which  have  been  elsewhere  advanced  on  both  sides  of  the  question  as 
to  whether  the  provision  referred  to  was  in  contravention  of  the  Hay- 
Pauncefote  Treaty.  The  substance  of  the  first  protest  of  Great  Britain, 
dated  July  8,  1912,  which  was  filed  with  the  Department  of  State  while 
the  Act  was  pending  in  Congress,  and  the  text  of  the  memorandum  of 
President  Taft  which  accompanied  his  signature  of  the  Act  by  way  of 
answer  to  the  British  protest,  are  contained  in  the  editorial  referred  to.* 
The  formal  protest  of  Great  Britain  dated  November  14,  1912,  and 
handed  to  Secretary  of  State  Knox  by  the  British  Ambassador  on 
December  9,  1912,  the  answer  of  the  United  States,  dated  January  17, 
1913,  and  the  reply  of  Great  Britain  of  February  27,  1913,  are  printed 
in  full  in  the  Supplement  for  1913,  pages  46,  208  and  100,  respectively. 
The  subject  was  put  on  the  program  of  the  Seventh  Annual  Meeting  of 
the  Society,  held  in  Washmgton  in  April,  1913,  and  the  printed  Proceed- 
ings of  that  meeting  contain  the  discussions  in  full  on  both  sides  of  the 
question  and  upon  all  the  points  involved  in  the  dispute. 

The  diplomatic  correspondence  had  lagged  for  a  little  over  a  year 
when  President  Wilson,  on  March  5,  1914,  took  a  decisive  step  toward 
ending  the  international  problem  which  he  had  found  unsolved  upon  his 
assumption  of  office  a  year  previous.    On  this  date  he  appeared  before 

^  The  text  of  the  British  note  is  printed  in  the  Supplement  for  1913,  page  46. 
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Congress  and  made  an  address  in  which  he  expressed  his  personal  opinion 
that  discrimination  in  favor  of  American  ships  was  prohibited  by  the 
treaty.  But  without  urging  this,  his  personal  view,  upon  Congress,  he 
earnestly  requested  for  other  reasons  the  repeal  of  the  objectionable 
clause.  The  President's  address  is  so  very  brief  and  concise  that  it  is 
printed  textually,  as  follows: 

Mr.  Speaker,  Mr.  President,  gentlemen  of  the  Congress:  I  have  come  to  you  upon 
an  errand  which  can  be  very  briefly  performed,  but  I  beg  that  you  will  not  measure  its 
importance  by  the  number  of  sentences  in  which  I  state  it.  No  oonununication  I  have 
addressed  to  the  Congress  carried  with  it  graver  or  more  far-reaching  implications 
as  to  the  interest  of  the  country,  and  I  come  now  to  speak  upon  a  matter  with  regard 
to  which  I  am  charged  in  a  peculiar  degree,  by  the  Constitution  itself,  with  personal 
responsibility. 

I  have  oome  to  ask  you  for  the  repeal  of  that  provision  of  the  Panama  Canal  Act 
of  August  24,  1912,  which  exempts  vessels  engaged  in  the  coastwise  trade  of  the 
United  States  from  payment  of  tolls,  and  to  urge  upon  you  the  justice,  the  wisdom, 
and  the  large  policy  of  such  a  repeal  with  the  utmost  earnestness  of  which  I  am  ca- 
pable. 

In  my  own  judgment,  very  fully  considered  and  maturely  formed,  that  exemption 
constitutes  a  mistaken  economic  policy  from  every  point  of  view,  and  is,  moreover, 
in  plain  contravention  of  the  treaty  with  Great  Britain  concerning  the  canal  con- 
cluded on  November  18,  1901.  But  I  have  not  come  to  urge  upon  you  my  personal 
views.  I  have  come  to  state  to  you  a  fact  and  a  situation.  Whatever  may  be  our 
own  difference  of  opinion  concerning  this  much-debated  measure,  its  meaning  is  not 
debated  outside  the  United  States.  Everywhere  else  the  language  of  the  treaty  is 
given  but  one  interpretation,  and  that  interpretation  precludes  the  exemption  1  am 
asking  you  to  repeal.  We  consented  to  the  treaty;  its  language  we  accepted,  if  we 
did  not  originate;  and  we  are  too  big,  too  powerful,  too  self-respecting  a  Nation  to 
interpret  with  too  strained  or  refined  a  reading  the  words  of  our  own  promises  just 
because  we  have  power  enough  to  give  us  leave  to  read  them  as  we  please.  The  large 
thing  to  do  is  the  only  thing  that  we  can  afford  to  do,  a  voluntary  withdrawal  from 
a  position  everywhere  questioned  and  misunderstood.  We  ought  to  reverse  our  action 
without  raising  the  question  whether  we  were  right  or  wrong,  and  so  once  more  de- 
serve our  reputation  for  generosity  and  for  the  redemption  of  every  obligation  without 
qiubble  or  hesitation. 

I  ask  this  of  you  in  support  of  the  foreign  policy  of  the  administration.  I  shall  not 
know  how  to  deal  with  other  matters  of  even  greater  delicacy  and  nearer  consequence 
if  you  do  not  grant  it  to  me  in  ungrudging  measure. 

A  bill  to  carry  out  the  President's  request  was  immediately  introduced 
in  the  House  of  Representatives  and  promptly  passed.  In  the  Senate, 
however,  it  met  a  formidable  and  determined  opposition,  and  was  not 
passed  until  June  11th,  after  three  months  of  debate,  and  then  only  with 
an  amendment  aimed  to  reserve  any  rights  which  the  United  States  may 
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have  under  the  treaty  to  discriminate  in  favor  of  its  own  vessels.  The 
amendment  was  accepted  by  the  House  of  Representatives  on  the 
following  day  and  on  June  15, 1914,  the  Act  received  the  approval  of  the 
President  of  the  United  States  and  became  a  law.  As  finally  passed, 
the  Act,  commonly  known  as  the  Repeal  Bill,  consists  of  only  two  sec- 
tions, which  read  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  ossenMedy  That  the  second  sentence  in  section  five  of  the  Act  entitled 
''An  Act  to  provide  for  the  opening,  maintenance,  protection,  and  operation  of  the 
Panama  Canal,  and  the  sanitation  and  government  of  the  Canal  Zone,"  i4>proved 
August  twenty-fourth,  nineteen  hundred  and  twelve,  which  reads  as  follows:  "No 
tolls  shall  be  levied  upon  vessels  engaged  in  the  coastwise  trade  of  the  United  States," 
be,  and  the  same  is  hereby,  repealed. 

Sec.  2.  That  the  third  sentence  of  the  third  paragraph  of  said  section  of  said  Act 
be  so  amended  as  to  read  as  follows:  ''When  based  upon  net  registered  tonnage  for 
ships  of  commerce  the  tolls  shall  not  exceed  $1.25  per  net  registered  ton,  nor  be  less 
than  75  cents  per  net  registered  ton,  subject,  however,  to  the  provisions  (^  artide 
nineteen  of  the  convention  between  the  United  States  and  the  Republic  of  Panama, 
entered  into  November  eighteenth,  nineteen  hundred  and  three:"  Provided,  That  the 
passage  of  this  Act  shall  not  be  construed  or  held  as  a  waiver  or  relinquishment  of  any 
right  the  United  States  may  have  under  the  treaty  with  Great  Britain,  ratified  the 
twenty-first  of  February,  nineteen  hundred  and  two,  or  the  treaty  with  the  Republic 
of  Panama,  ratified  February  twenty-sixth,  nineteen  hundred  and  four,  or  otherwise, 
to  discriminate  in  favor  of  its  vessels  by  exempting  the  vessels  of  the  United  States 
or  its  citizens  from  the  payment  of  tolls  for  passage  through  said  canal,  or  as  in  any 
way  waiving,  impairing,  or  affecting  any  right  of  the  United  States  under  said  treaties, 
or  otherwise,  with  respect  to  the  sovereignty  over  or  the  ownership,  control,  and 
management  of  said  canal  and  the  regulation  of  the  conditions  or  charges  of  traffic 
through  the  same. 

The  proviso  inserted  in  the  repeal  bill  in  the  Senate  by  way  of  amend- 
ment seems  to  be  of  doubtful  effect.  A  reading  of  the  President's  message 
of  March  5, 1914  plainly  shows  that  he  urged  the  repeal  as  an  act  of  grace 
and  generosity  and  that  he  had  no  desire  or  intention  to  raise  the  ques- 
tion as  to  whether  the  exemption  was  or  was  not  a  violation  of  the  terms 
of  the  Hay-Pauncefote  Treaty.  Neither  did  he  place  his  request  upon 
the  ground  that  it  was  made  because  of  the  insistence  by  Great  Britain 
upon  her  interpretation  of  the  treaty,  for  he  distinctly  stated  that  the 
action  should  be  taken  as  a  voluntary  withdrawal  by  the  United  States 
from  its  position.  If  other  evidence  of  the  correctness  of  this  statement 
of  the  President's  attitude  be  needed  in  addition  to  his  own  statement 
of  it  in  his  address  of  March  5th,  attention  is  called  to  a  state- 
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ment  reported  to  have  been  made  in  the  House  of  Commons  on 
June  29,  1914  by  Sir  Edward  Grey,  the  British  Foreign  Secretary.  In 
referring  to  an  allegation  that  the  action  of  President  Wilson  was  the 
result  of  a  diplomatic  bargain  with  Great  Britain,  Sir  Edward  Grey  is 
reported  to  have  stated: 

It  is  due  to  the  President  of  the  United  States  and  to  ourselves  that  I  should  so  far 
as  possible  clear  away  that  misrepresentation.  It  was  stated  in  some  quarters  that 
the  settlement  was  the  result  of  bargaining  or  diplomatic  pressure.  Since  President 
Wilson  came  into  office  no  correspondence  has  passed  and  it  ought  to  be  realized  in 
the  United  States  that  any  line  President  Wilson  has  taken  was  not  because  it  was  our 
line,  but  his  own.  President  Wilson's  attitude  was  not  the  result  of  any  diplomatic 
communication  since  he  has  come  into  power,  and  it  must  have  been  the  result  of 
papers  already  published  to  all  the  world.  It  has  not  been  done  to  please  us  or  in 
the  interests  of  good  relations,  but  I  believe  from  a  much  greater  motive — the  feeling 
that  a  government  which  is  to  use  its  influence  among  the  nations  to  make  relations 
better  must  never,  when  the  occasion  arises,  flinch  or  quail  from  interpreting  treaty 
rights  in  a  strictly  fair  spirit. 

A  simple  repeal  of  the  exemption  clause  in  the  terms  first  enacted  by 
the  House  of  Representatives,  in  response  to  a  request  such  as  was  made 
by  the  President,  could  not  properly  be  interpreted  as  a  waiver  or  relin- 
quishment of  any  rights  which  the  United  States  may  have  imder  the 
Hay-Pauncefote  Treaty.  Neither  could  the  mere  fact  of  the  failure  of 
the  United  States  to  exempt  its  vessels  from  the  payment  of  tolls  be  re- 
garded as  a  waiver  or  relinquishment  of  any  such  right  to  exempt.  It 
will  be  recalled  that  the  Panama  Canal  Act  as  originally  reported  to  the 
House  of  Representatives  in  1912  made  no  provision  for  the  exemption 
of  American  vessels,  and,  as  pointed  out  in  these  colunms  at  that  time, 
the  House  Committee  in  reporting  the  bill  so  drawn  made  a  distinct 
declaration  that  the  wording  of  the  bill  was  not  based  upon  nor  did  it 
refer  to  any  interpretation  or  construction  of  the  treaty.  The  Committee 
used  the  following  forcible  language: 

While  many  members  of  our  committee  believe  that  by  the  terms  of  our  treaties 
with  Great  Britain  we  are  prevented  from  allowing  preferential  or  free  tolls  to  ships 
of  American  registry,  either  coastwise  or  foreign,  the  majority  of  the  conmiittee  voting 
for  uniform  tolls  authorize  and  request  the  statement — ^positive,  plain,  and  unequiv- 
ocal— that  no  language  of  this  section  was  chosen  or  used  for  the  purpose  of  foreclosing 
discussion  and  dififering  opinions  on  that  question.  They  authorize  the  express 
afiirmation  that  this  provision  b  adopted  for  present  use,  discl^ming  all  intention 
to  declare  in  this  section  any  construction  of  the  language  of  the  treaty  or  to  establish 
any  precedent  or  permanent  legislative  policy  or  to  bind  any  future  Congress  should 
it  be  deemed  expedient  or  adjudged  competent  to  adopt  a  different  basis. 
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The  insertion  of  the  proviso  seems  to  have  been  made  primarily  as  a 
political  expedient  for  obtaining  the  support  of  those  Senators  who 
did  not  believe  that  the  law  as  adopted  in  1912  was  a  violation  of  the 
treaty  but  who  opposed  the  exemption  on  the  ground  that  it  was  an  un- 
sound economic  policy  of  the  government.  The  adoption  of  this  amend- 
ment serves  to  indicate  the  substantial  doubt  in  the  minds  of  a  great 
many,  if  not  a  probable  majority,  of  the  Senators  that  the  exemption  of 
American  coastwise  vessels  from  the  payment  of  tolls  may  not  properly 
be  granted  by  the  United  States  without  running  counter  to  the  letter 
and  spirit  of  the  treaty.  The  approval  of  this  amendment  by  the  Pres- 
ident after  he  had  asked  for  repeal  without  raising  the  question  of  treaty 
interpretation,  shows  the  narrow  margin  on  which  he  had  to  rely  in 
getting  the  bill  through  the  Senate. 

The  adoption  of  the  proviso  seems  also  to  serve  notice  that  the  ques- 
tion has  been  only  temporarily  postponed  and  that  it  may  be  raised 
again  should  another  Congress  see  fit  to  pursue  the  policy  pursued  by 
the  Congress  in  1912  of  using  the  Canal  as  a  means  of  aiding  the  Amer- 
ican merchant  marine.  Such  a  contingency  will  no  doubt  depend  in 
large  measure  upon  the  amount  of  revenue  which  the  Canal  actually 
produces  and  the  size  of  the  annual  bills  for  maintaining  and  operating 
it.  Should  there  be  any  considerable  deficit  it  is  not  likely  that  any 
future  Congress  will  vote  to  increase  the  deficit  by  relieving  the  American 
vessels  of  their  share  of  the  burden.  On  the  other  hand,  should  there  be 
a  surplus  the  question  of  relieving  American  vessels  from  the  payment 
of  tolls  in  this  waterway  as  in  all  other  waterways  of  the  United  States 
may  again  be  raised. 

There  can  be  no  doubt  that  the  best  solution  of  the  question  would 
have  been  its  arbitration  at  the  present  time,  just  as  there  can  be  no 
doubt  that  if  the  question  is  raised  again  it  will  have  to  be  submitted  to 
arbitration.  It  is  a  purely  legal  question,  involving  the  interpretation  of 
a  treaty,  a  class  of  questions  universally  recognized  as  being  proper 
subjects  for  international  arbitration  and  mentioned  especially  in  all 
arbitration  agreements,  including  the  general  arbitration  treaty  of  1908 
between  the  United  States  and  Great  Britain,  recently  renewed  for 
another  period  of  five  years. 

Arbitration  at  the  present  time  would  have  been  entirely  satisfactory 
to  Great  Britain.  Her  last  diplomatic  communication  on  the  subject 
was  practically  limited  to  a  request  for  arbitration.  Arbitration  was 
also  desired  by  a  majority  in  the  Congress  of  the  United  States,  but  in 
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order  to  bring  about  an  arbitration  in  the  United  States  a  treaty  nego- 
tiated by  and  with  the  consent  of  the  Senate  is  necessary,  and  a  majority 
of  the  Senate  is  not  suflScient  to  consent  to  a  treaty.  The  assent  of 
two-thirds  of  the  Senators  is  necessary  before  a  treaty  may  be  ratified 
by  the  President  of  the  United  States,  and  it  was  evident,  not  only  be- 
fore the  repeal  was  requested  by  the  President,  but  also  after  it  was 
practically  assured  that  the  bill  would  be  passed,  that  the  consent  of 
two-thirds  of  the  Senators  could  not  be  obtained  to  submit  the  tolls 
question  to  arbitration. 

THE  EIGHTH   ANNUAL  MEETING   OF  THE   SOCIETY 

The  Eighth  Annual  Meeting  of  the  American  Society  of  International 
Law  was  held,  according  to  previous  announcement,  in  Washington  at 
the  New  Willard  Hotel  from  April  22  to  April  25,  1914.  The  general 
subject  selected  by  the  committee  for  consideration  at  the  meeting  was 
the  Monroe  Doctrine.  The  committee  also  placed  upon  the  program  the 
subject  of  the  teaching  of  international  law  in  American  institutions  of 
learning,  as  explained  in  an  editorial  comment  of  the  Journal  for  Jan- 
uary last.  The  codification  of  international  law,  which  had  been  in- 
cluded in  the  program  as  a  third  subject  for  consideration,  in  anticipation 
of  a  report  from  the  Committee  on  Codification,  was  not  taken  up 
at  the  meeting  because  the  Committee  found  it  impracticable  to  ren- 
der a  report  at  the  present  time  and  requested  that  the  committee  be 
continued  which  request  was  granted  by  the  Society. 

It  was  considered  desirable  and  convenient  to  treat  the  two  general 
subjects  to  be  considered  by  the  meeting  separately  by  dividing  the 
sessions  between  them  and  the  program  was  arranged  accordingly. 

In  pursuance  of  this  plan  the  meeting  was  opened  on  Wednesday 
evening,  April  22,  1914,  at  eight  o'clock,  by  the  Honorable  Elihu  Root, 
President  of  the  Society,  who  took  as  the  subject  for  his  presidential 
address  "The  Real  Monroe  Doctrine."  He  was  followed  by  Mr.  Charles 
Francis  Adams,  of  Boston,  who  described  the  origin  of  the  doctrine.  The 
subject  was  resumed  at  the  session  begmning  at  2:30  o'clock  on  the  after- 
noon of  Thursday,  April  23rd,  by  a  consideration  of  the  statements, 
interpretations  and  applications  of  the  Monroe  Doctrine  and  of  more  or 
less  allied  doctrines  during  three  diflferent  periods  of  its  history.  The 
period  from  1823-1845  was  covered  by  Mr.  William  R.  Manning, 
Adjunct  Professor  of  Spanish  American  History  in  the  University  of 
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Texas;  from  1845-1870  by  Mr.  James  M.  Callahan,  Professor  and  Head 
of  the  Department  of  History  and  Political  Science  of  the  University  of 
West  Virginia;  from  1870  to  the  present  time  by  Mr.  John  H.  Latan^, 
Professor  and  Head  of  the  Department  of  History  in  Johns  Hopkins 
University.  The  subject  was  continued  at  the  evening  session  of  the 
same  day,  at  which  three  papers  dealing  with  the  misconceptions  and 
limitations  of  the  Monroe  Doctrine  were  read, — one  by  the  Honorable 
John  W.  Foster,  formerly  Secretary  of  State  of  the  United  States,  and 
Chairman  of  the  Executive  Committee  of  the  Society;  another  by  Mr. 
Leo  S.  Rowe,  Professor  of  Political  Science  in  the  University  of  Pennsyl- 
vania, and  the  third  by  Mr.  Eugene  Wambaugh,  Professor  of  Interna- 
tional Law  in  Harvard  Law  School.  At  ten  o'clock  on  the  following 
morning  Friday,  April  24th,  Professor  William  I.  Hull,  of  Swarthmore 
College,  spoke  on  a  special  topic  "The  Monroe  Doctrine:  National  or 
International?'*  He  was  followed  by  Mr.  Joseph  Wheless,  of  St.  Louis, 
Missouri,  who  pointed  out  what  countries  benefit  by  the  doctrine. 
Professor  Hiram  Bingham,  of  Yale  University,  then  gave  the  Latin- 
American  attitude  toward  the  doctrine.  The  final  session  devoted  to 
this  subject  was  held  at  eight  o'clock  Friday  evening,  April  24th.  Two 
papers  were  read  at  this  meeting,  one  by  the  Honorable  Charlanagne 
Tower,  formerly  American  Ambassador  to  Austria-Hungary,  Russia  and 
Germany,  entitled  "The  European  attitude  toward  the  Monroe  Doc- 
trine," and  the  other  by  Professor  George  H.  Blakeslee,  of  Clark  Univer- 
sity, who  compared  the  Monroe  Doctrine  of  1823  with  the  doctrine  of 
the  present  day  and  discussed  the  question  whether  the  doctrine  should 
continue  to  be  a  policy  of  the  United  States.  The  Honorable  Charles  B. 
Elliott,  who  was  scheduled  to  speak  on  the  same  subject,  was  unable 
on  account  of  illness  to  be  present. 

The  consideration  of  the  subject  of  the  teaching  of  International  Law 
was  assigned  to  a  conference  of  teachers  of  international  law,  invitations 
to  participate  in  which  were  sent  out  by  the  President  of  the  Society  to 
leading  educational  institutions  in  the  United  States.  Forty-one  colleges 
and  universities  accepted  the  invitation  and  sent  representatives  to  take 
part  in  the  conference  as  follows: 

Boston  University,  James  F.  Colby;  Brown  University,  James  C. 
Dunning;  University  of  California,  Orrin  K.  McMurray;  University  of 
Chicago,  Ernst  Freund;  Clark  College,  George  H.  Blakeslee;  Cornell 
University,  Samuel  P.  Orth;  Dartmouth  College,  James  F.  Colby,  Frank 
A.  Updyke;  Dickinson  College,  Eugene  A.  Noble;  George  Washington 
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University,  Charles  Noble  Gregory,  C.  H.  Stockton;  University  of 
Georgia,  H.  A.  Nix;  Hamilton  College,  Frank  H.  Wood;  Harvard  Univer- 
sity, Eugene  Wambaugh,  George  G.  Wilson;  University  of  Illinois, 
James  W.  Gamer;  Johns  Hopkins  University,  James  Brown  Scott; 
University  of  Kansas,  F.  H.  Hodder;  Lafayette  College,  E.  D.  Warfield; 
Lehigh  University,  John  L.  Stewart;  Louisiana  State  University,  Arthur 
T.  Prescott;  University  of  Michigan,  Jesse  S.  Reeves;  University  of 
Minnesota,  William  A.  Schaper;  University  of  Missouri,  John  D.  Law- 
son;  University  of  Nebraska,  Edwin  Maxey;  College  of  the  City  of  New 
York,  Walter  E.  Clark;  New  York  University,  F.  W.  Aymar;  North- 
western University,  Charles  Cheney  Hyde;  University  of  Notre  Dame, 
William  Hoynes;  Oberlin  College,  Karl  F.  Geiser;  University  of  Penn- 
sylvania, Leo  S.  Rowe;  University  of  Pittsburgh,  Francis  N.  Thorpe; 
Princeton  University,  Philip  Brown;  Swarthmore  College,  William  L 
Hull;  Syracuse  University,  Earl  E.  Sperry;  University  of  Texas,  William 
R.  Manning;  Tufts  College,  Arthur  I.  Andrews;  Union  College,  Charles 
J.  Herrick;  University  of  Virginia,  Raleigh  C.  Minor;  Washington 
University,  Edward  C.  Eliot;  Western  Reserve  University,  Francis  W. 
Dickey;  University  of  West  Virginia,  James  M.  Callahan;  University  of 
Wisconsin,  Stanley  K.  Hombeck;  Yale  University,  Gordon  E.  Sherman. 
The  conference  was  opened  by  the  Honorable  Elihu  Root  on  Thursday 
morning,  April  23,  1914,  at  ten  o'clock,  with  a  short  but  very  important 
address  in  which  he  showed  his  great  interest  in  the  subject.  At  the 
close  of  this  session  His  Excellency  Mr.  da  Gama,  the  Ambassador  from 
Brazil,  also  addressed  the  delegates.  The  following  points  were  placed 
before  the  conference  for  consideration  and  recommendations: 

1.  Plans  for  increafiing  the  facilities  for  the  study  of  international  law;  for  placing 
the  instruction  on  a  more  uniform  and  scientific  basis;  and  for  drawing  the  line  be- 
tween undergraduate  and  graduate  instruction. 

2.  The  question  of  requiring  a  knowledge  of  the  elements  of  international  law  for 
candidates  for  advanced  degrees. 

3.  The  advisability  of  urging  all  institutions  with  graduate  courses  in  law  to  add 
a  ooiirse  in  international  law  where  not  already  given. 

4.  The  advisability  of  calling  the  attention  of  the  State  bar  examiners  to  the  im- 
portance of  requiring  some  knowledge  of  the  elements  of  international  law  in  examina- 
tions for  admission  to  the  bar. 

5.  The  advisability  of  requesting  the  American  Bar  Association,  through  its 
appropriate  committee,  to  consider  the  question  of  including  the  study  of  interna- 
tional law  in  its  recommendations  for  a  deeper  and  wider  training  for  admission  to 
the  bar. 

6.  The  desirability  and  feasibility  of  plans  for  securing  the  services  of  professors 
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of  or  lecturers  on  iDtemational  law  to  whom  can  be  aasigned  definite  lecture  periods 
in  institutions  where  international  law  is  not  now  taugjht  or  is  inadequately  taught — 
the  services  to  rotate  between  institutions  where  they  will  be  acceptable. 

7.  The  advisability  of  requesting  universities  which  now  have  summer  schools  to 
include  among  the  subjects  offered  courses  on  the  elements  of  international  law,  and, 
if  there  be  occasion  for  it,  to  offer  advanced  courses  of  interest  and  profit  for  advanced 
students  and  instructors. 

Each  of  the  foregoing  questions  was  referred  to  a  separate  committee^ 
upon  which  the  delegates  were  appointed  according  to  their  expressed 
preferences.    The  seven  committees  were  composed  as  follows: 

Committee  No.  1. — William  I.  Hull,  Chairman^  Walter  E.  Clark, 
Karl  F.  Geiser,  Charles  Cheney  Hyde,  Raleigh  C.  Minor,  Jesse  S.  Reeves, 
Leo  S.  Rowe,  William  A.  Schaper,  Gordon  E.  Sherman,  Frank  H.  Wood. 

CoMBflTTEE  No.  2. — Georgc  H.  Blakeslee,  Chairman,  James  W. 
Garner,  Stanley  K.  Hombeck. 

Committee  No.  3. — James  F.  Colby,  Chairman,  F.  H.  Hodder, 
William  Hoynes. 

Committee  No.  4. — John  D.  Lawson,  Chairman,  Charles  J.  Herrick, 
Edwin  Maxey,  H.  A.  Nix,  Samuel  P.  Orth. 

Committee  No.  5. — Edward  C.  Eliot,  Chairman,  Francis  N.  Thorpe, 
Eugene  Wambaugh. 

Committee  No.  6. — ^Philip  Brown,  Chairman,  Arthur  I.  Andrews, 
James  M.  Callahan,  Francis  W.  Dickey,  Arthur  T.  Prescott,  E.  D.  War- 
field. 

Committee  No.  7. — William  R.  Manning,  Chairman,  F.  W.  Aymar. 

The  committees  held  a  number  of  sessions  and  reported  their  rec- 
ommendations to  the  full  conference  on  Friday  afternoon,  April  24th, 
and  Saturday  morning,  April  25th.  The  recommendations  were  dis- 
cussed and  considered  in  detail  by  the  entire  conference  and  adopted  by 
it,  either  as  reported  by  the  committees  or  with  modifications  or  amend- 
ments.   The  resolutions  finally  presented  and  adopted  read  as  follows: 

Resolxttion  No.  1 

Reaoived,  That  the  Conference  of  Teachers  of  International  Law  and  Related 
Subjects  hereby  recommends  to  the  American  Society  of  International  Law  the 
appointment  of  a  Standing  Committee  of  the  Society  on  the  Study  and  Teaching  of 
International  Law  and  Related  Subjects,  upon  lines  suggested  by  the  recommenda- 
tions of  the  Conference. 

Resolution  No.  2 
Resolved f  That,  in  order  to  increase  the  facilities  for  the  study  of  international  law. 
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the  Conference  hereby  recommends  that  the  following  steps  be  taken  to  improve  and 
enlarge  library  and  reference  facilities. 

(a)  That  a  carefully  prepared  bibliography  of  mternational  law  and  related  sub- 
jects be  published,  with  the  names  of  publishers  and  prices  so  far  as  these  may  be 
obtainable,  with  especial  reference  to  the  needs  of  poorly  endowed  libraries. 

(b)  That  there  be  published  likewise  a  carefully  prepared  index  or  digest  of  the 
various  heads  and  sub-heads  in  international  law,  with  references  to  all  standard 
sources  of  authority  upon  each  head. 

(c)  That  there  be  published  in  a  cheap  and  convenient  form  all  documents  of  state, 
both  foreign  and  domestic,  especially  Latin  American,  bearing  upon  international 
law,  including  treaties,  documents  relating  to  arbitration,  announcements  of  state 
policy,  and  diplomatic  correspondence,  and  that  the  aid  of  the  Department  of  State 
be  solicited  in  securing  copies  of  such  documents  for  publication. 

(d)  That  at  short  intervals  a  bulletin  be  published,  containing  excerpts  from  the 
Congressional  Record  and  other  current  sources,  giving  reliable  information  upon 
international  questions  arising  from  time  to  time  and  the  final  disposition  of  such 
questions. 

(e)  That  a  law  reporter  of  international  cases  be  issued. 

Resolution  No.  3 

Resohedf  That,  in  order  further  to  increase  the  facilities  for  the  study  of  interna- 
tional law,  the  Conference  recommends  that  steps  be  taken  to  extend  the  study  of 
that  subject  by  increasing  the  number  of  schools  at  which  courses  in  international 
law  are  given,  by  increasing  the  number  of  students  in  attendance  upon  the  courses, 
and  by  diffusing  a  knowledge  of  its  principles  in  the  community  at  large,  and,  more 
particularly: 

(a)  That,  as  the  idea  of  direct  government  by  the  people  grows,  it  becomes  in- 
creasingly essential  to  the  well-being  of  the  world  that  the  leaders  of  opinion  in  each 
community  be  familiar  with  the  rights  and  obligations  of  states,  with  respect  to  one 
another,  as  recognized  in  international  law.  Hence,  it  has  become  a  patriotic  duty, 
resting  upon  our  educational  institutions,  to  give  as  thorough  and  as  extensive  courses 
as  possible  in  this  subject. 

(b)  That  a  course  in  international  law,  where  possible,  should  consist  of  systematic 
instruction  extending  over  at  least  a  full  academic  year,  divided  between  international 
law  and  diplomacy. 

(c)  That  prominent  experts  in  international  law  be  invited  from  time  to  time  to 
lecture  upon  the  subject  at  the  several  institutions. 

Resolution  No.  4 

Resolvedf  That,  with  a  view  of  placing  instruction  in  international  law  upon  a  more 
uniform  and  scientific  basis,  the  Conference  makes  the  following  recommendations: 

(a)  In  the  teaching  of  international  law  emphasis  should  be  laid  on  the  positive 
nature  of  the  subject  and  the  definiteness  of  the  rules. 

Whether  we  regard  the  teaching  of  value  as  a  disciplinary  subject  or  from  the 
standpoint  of  its  importance  in  giving  to  the  student  a  grasp  of  the  rules  that  govern 
the  relations  between  nations,  it  is  important  that  he  have  impressed  upon  his  mind 
the  definiteness  and  positive  character  of  the  rules  of  international  law.   The  teaching 
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of  international  law  should  not  be  made  the  occasion  for  a  uniyersal  peace  prop- 
aganda. The  interest  of  students  and  their  enthusiasm  for  the  subject  can  best  be 
aroused  i>y  impressing  upon  them  the  evolutionary  character  of  the  rules  of  inter- 
national law.  Through  such  a  presentation  of  the  subject  the  student  will  not  fail 
to  see  how  the  development  of  positive  rules  of  law  governing  the  relations  betweoi 
states  has  contributed  towards  the  maintenance  of  peace. 

(b)  In  order  to  emphasize  the  positive  character  of  intenational  law,  the  widest 
possible  use  should  be  made  of  cases  and  concrete  facts  in  intematJanal  experience. 

The  interest  of  students  can  best  be  aroused  when  they  are  ocnvinoed  that  th^ 
are  dealing  with  the  concrete  facts  of  international  experience.  The  maxahaUing  of 
such  facts  in  such  a  way  as  to  develop  or  illustrate  general  prindples  lends  a  cfignity 
to  the  subject  which  can  not  help  but  have  a  stimulating  influence. 

Hence,  international  law  should  be  constantly  illustrated  from  those  sources  which 
are  reoognixed  as  ultimate  authority,  such  as:  (a)  cases,  both  of  judicial  and  arbitral 
determination;  (b)  treaties,  protocols,  acts,  and  declarations  of  epoch-making  con- 
gresses, such  as  Westphalia  (1648),  Vienna  (1815),  Pftiis  (1856),  The  Hague  (1899  and 
1907),  and  London  (1909);  (c)  diplomatic  incidents  ranking  as  preced^its  for  action 
of  an  international  character;  (d)  the  great  classics  of  international  law. 

(c)  In  the  teaching  of  international  law  care  should  be  exercised  to  distinguisli 
the  accepted  rules  of  international  law  from  questions  of  international  policy. 

This  is  particularly  true  of  the  teaching  of  international  law  in  American  institu- 
tions. There  is  a  tendency  to  treat  as  rules  of  international  law  certain  principles  of 
American  foreign  policy.  It  is  important  that  the  line  of  division  be  dearly  appre- 
ciated by  the  student.  Courses  in  tiie  foreign  policy  of  the  United  States  should  there- 
fore be  distinctly  separated  from  the  courses  in  international  law,  and  the  principles 
of  American  foreign  policy,  when  discussed  in  courses  of  international  law,  should 
alwa3rs  be  tested  by  the  rules  which  have  received  aoc^tanoe  amongst  dvilixed 
nations. 

(d)  In  a  general  course  on  international  law  the  experience  of  no  one  country 
should  be  allowed  to  assume  a  consequence  out  of  proportion  to  the  strictly  inter- 
national prindples  it  may  illustrate. 

RESOLxrnoN  No.  5 

Resolved,  That  the  Conference  recommends  that  a  major  in  international  law  in  a 
university  course  leading  to  the  degree  of  doctor  of  philosophy  be  followed,  if  possible, 
by  residence  at  The  Hague  and  attendance  upon  the  Academy  of  International  Law 
which  is  to  be  established  in  that  dty;  that  it  is  the  sense  of  the  Conference  that  no 
better  means  could  possibly  be  devised  for  affording  a  just  appreciation  of  the  diverse 
national  views  of  the  system  of  international  law  or  for  developing  that  ''international 
mind"  which  is  so  essential  in  a  teacher  of  that  subject:  and  that  thovfore  as  many 
fellowships  as  possible  should  be  established  in  the  Academy  at  The  Hague,  especially 
for  the  benefit  of  American  teachers  and  practitioners  of  international  law. 

Resolution  No.  6 

Resolvedf  That  it  is  the  conviction  of  this  Conference  that  the  present  devdopment 
of  higher  education  in  the  United  States  and  the  place  which  the  United  States  has 
now  assumed  in  the  affams  of  the  Sodety  of  Nations  justify  and  Hiwmn^  that  the 
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study  of  the  science  and  historic  iqiplications  of  international  law  take  its  place  on  a 
plane  of  equality  with  other  subjects  in  the  curriculum  of  colleges  and  univennties 
and  that  professorships  or  departments  devoted  to  its  study  should  be  established  in 
every  institution  of  higher  learning. 

RESOLxrnoN  No.  7 

Resolved,  That,  in  order  adequately  to  dra^  the  line  between  undergraduate  and 
graduate  instruction  in  international  law,  the  Conference  makes  the  following  rec- 
onmiendations: 

Assuming  that  the  undergraduate  curriculum  includes  a  course  in  international 
law,  as  recommended  in  Resolution  No.  6,  the  Conference  suggests  that  graduate  in- 
struction in  international  law  concerns  three  groups  of  students: 

(a)  Graduate  students  in  law; 

(b)  Graduate  students  in  international  law  and  political  science; 

(c)  Graduate  students  whose  major  subjects  for  an  advanced  degree  are  in  other 
fields,  for  example,  history  or  economics. 

The  first  two  groups  of  students  have  a  professional  interest  in  international  law, 
many  having  in  view  the  teaching  of  the  subject,  its  practice,  or  the  public  service. 
Therefore,  as  to  them,  the  Conference  recommends  that  the  graduate  work  offered 
be  distinctively  of  original  and  research  character,  somewhat  as  outlined  in  Resolu- 
tion No.  4,  following  a  preliminary  training  in  the  fundamental  principles  of  the 
subject,  as  pursued  in  the  undergraduate  course  or  courses. 

As  to  those  of  the  third  group,  having  less  professional  interest  in  international 
law,  a  broad  general  course  in  the  subject  is  recommended. 

Resolution  No.  8 

Resolved,  That  this  Conference  directs  that  a  letter  be  sent  to  teachers  of  political 
science,  law,  history,  political  economy  and  sociology  throughout  the  country  calling 
attention  to  and  emphasizing  the  essential  and  fimdamental  importance  of  a  knowl- 
edge of  international  law  on  the  part  of  students  in  those  branches,  which  letter 
shall  state  the  opinion  of  this  Conference  that  every  college  of  liberal  arts,  every 
graduate  school  and  every  law  school,  should  have  or  make  provision  for  courses  in 
international  law  and  urge  that  all  graduate  students  working  in  the  above  mentioned 
fields  be  advised  to  include  this  subject  in  their  courses  of  study. 

Resolved,  That,  in  accordance  with  the  preceding  resolution,  there  be  prepared  and 
sent  out  with  this  letter  reprints  of  Senator  Root's  article  entitled  "The  need  of  pop- 
ular imderstanding  of  international  law,"  which  appeared  in  Vol.  1  of  the  American 
Journal  of  International  Law,  and  of  his  address  delivered  at  the  opening  of  this 
Conference. 

Resolved,  That  the  Recording  Secretary  of  the  American  Society  of  International 
Law  attend  to  the  drafting,  printing  and  distribution  of  the  above  specified  letter  and 
reprints  and  that  he  is  hereby  authorized,  if  he  sees  fit,  to  send  out  additional  literature 
therewith. 

Resolution  No.  9 

Resolved,  That,  in  recognition  of  the  growing  importance  of  a  knowledge  of  inter- 
national law  to  all  persons  who  plan  to  devote  themselves  to  the  administration  of 
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justice,  and  who,  through  their  professional  occupation,  may  contribute  largely  to  the 
formation  of  public  opinion  and  who  often  will  be  vested  with  the  highest  offices  in  the 
State  and  nation,  this  Conference  earnestly  requests  all  law  schools  which  now  offer 
no  instruction  in  international  law  to  add  to  their  curriculum  a  thorough  course  in 
that  subject. 

Resolved  further^  That  a  copy  of  this  resolution  be  sent  to  all  law  schools  in  the 
United  States. 

Resolution  No.  10 

Resolvedy  That  the  Conference  hereby  calls  the  attention  of  the  State  bar  examiners 
and  of  the  bodies  whose  duty  it  is  to  prescribe  the  subjects  of  examination,  to  the 
importance  of  requiring  some  knowledge  of  the  elements  of  international  law  in 
examinations  for  admission  to  the  bar,  and  urges  them  to  make  international  law  one 
of  the  prescribed  subjects. 

Resolution  No.  11 

Resobedy  That  the  Conference  hereby  requests  the  American  Bar  Association  to 
take  appropriate  action  toward  including  international  law  among  the  subjects  taught 
in  law  schools  and  required  for  admission  to  the  bar. 

Resolution  No.  12 

Resolved,  That  the  Conference  hereby  adopts  the  following  recommendations: 

(a)  That  it  is  desirable,  upon  the  initiative  of  institutions  where  instruction  in  in- 
ternational law  is  lacking,  to  take  steps  toward  providing  such  instruction  by  visiting 
professors  or  lecturers,  this  instruction  to  be  given  in  courses,  and  not  in  single  lec- 
tures, upon  substantive  principles,  not  upon  popular  questions  of  momentary  interest, 
and  in  a  scientific  spirit,  not  in  the  interest  of  any  propaganda. 

(b)  That  members  of  the  American  Society  of  International  Law,  qualified  by 
professional  training,  be  invited  by  the  Executive  Council  or  the  Executive  Com- 
mittee of  the  Society  to  give  such  courses,  and  that  provision  be  made,  through  the 
establishment  of  lectureships  or  otherwise,  to  bear  the  necessary  expeaaea  of  the 
undertaking; 

(c)  That  the  Standing  Committee  on  the  Study  and  Teaching  of  International 
Law  and  Related  Subjects  of  the  American  Society  of  International  Law,  the  appoint- 
ment of  which  was  reconmiended  in  Resolution  No.  1,  be  requested  to  ascertain  what 
institutions  are  in  need  of  additional  instruction  in  international  law  and  endeavor  to 
find  means  of  affording  such  assistance  as  may  be  necessary  to  the  teaching  staff  of 
the  said  institutions  or  of  supplying  this  additional  instruction  by  lecturers  chosen  by 
the  said  Conmiittee  and  approved  by  the  Executive  Council  or  Executive  Cchd- 
mittee. 

(d)  That  steps  be  taken  to  bring  to  the  attention  of  every  college  at  present  not 
offering  instruction  in  international  law  the  importance  of  this  subject  and  the  read- 
iness of  the  American  Society  of  International  Law,  through  its  Standing  Conunittee 
on  the  Study  and  Teaching  of  International  Law  and  Related  Subjects,  to  oodperate 
with  such  institutions  in  introducing  or  stimulating  instruction. 
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Resolution  No.  13 

Resolvedf  That  this  Conference  hereby  requests  and  recommends  that  universities 
having  siunmer  schools  offer  summer  courses  in  international  law. 

Resolved  furthery  That  the  American  Society  of  International  Law,  through  its 
Standing  Committee  on  the  Study  and  Teaching  of  International  Law  and  Related 
Subjects,  is  hereby  requested  to  endeavor  to  stimulate  a  demand  for  courses  in  inter- 
national law  in  summer  schools. 

Resolution  No.  14 

Resolved,  That  the  Conference  recommends  the  establishment  and  encouragement 
in  collegiate  institutions  of  specialized  courses  in  preparation  for  the  diplomatic  and 
consular  services. 

Resolution  No.  15 

Resolved,  That  the  Conference  recommends  that  the  study  of  international  law  be 
required  in  speciahzed  courses  in  preparation  for  business. 

Resolution  No.  16 

Resolved,  That  a  Committee  of  Revision,  consisting  of  ten  members,  of  which  Mr. 
James  Brown  Scott  shall  be  chairman  ex  officio,  be  appointed  by  the  Chair  for  the 
revision  in  matters  of  form  of  the  various  resolutions  and  recommendations  made  to 
this  Conference  by  the  different  committees  and  subcommittees  and  adopted  by  it, 
the  said  Committee  of  Revision  to  send  a  copy  of  the  said  resolutions  and  recommen- 
dations to  every  law  school,  college  and  university  in  the  United  States  and  to  the 
American  Society  of  International  Law,  through  its  Executive  Council  or  Executive 
Committee,  for  such  action  as  will  serve  to  effectuate  the  recommendations  of  the 
Conference. 

The  following  members  were,  in  accordance  with  Resolution  No.  16, 
appointed  on  the  Committee  of  Revision,  which  prepared  the  resolutions 
in  the  form  above  given:  Robert  Bacon,  George  H.  Blakeslee,  Philip 
Brown,  James  F.  Colby,  Edward  C.  Eliot,  John  W.  Foster,  William  I. 
Hull,  John  D.  Lawson,  William  R.  Manning,  Elihu  Root. 

Space  will  not  permit  at  this  time  of  any  comment  upon  the  signif- 
icance and  importance  of  the  action  taken  by  the  conference.  The  bare 
facts  have  been  recorded  for  the  readers  of  the  Journal,  who  will  be  in- 
formed through  these  columns  of  subsequent  lines  of  action  which  may 
be  developed  from  this  conference,  which  may  turn  out  to  be  an  epoch- 
making  step  in  fostering  the  study  and  teaching  of  international  law. 

The  business  meeting  of  the  Society  was  held  on  Saturday  morning, 
April  25th,  inmiediately  after  the  adjournment  of  the  conference  of 
teachers  of  international  law.  The  following  oflScers  were  elected  for 
the  ensuing  year: 
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President 
Hon.  Elihu  Root 

Vice-Presidents 

Chief  Justice  White  Hon.  William  W.  Morrow 

Justice  William  R.  Day  Hon.  Richard  Olnet 

Hon.  p.  C.  Knox  Hon.  Horace  Porter 

Mr.  Andrew  Carnegie  Hon.  Oscar  S.  Straus 

Hon.  Joseph  H.  Choate  Hon.  Jacor  M.  Dickinson 

Hon.  John  W.  Foster  Hon.  James  B.  Angell 

Hon.  George  Gray  Hon.  William  H.  Taft 

Hon.  William  J.  Bryan 

Members  of  the  Executive  Council  to  serve  untU  1917 

Hon.  Richard  Bartholdt,  Mis-  Gen.    George    B.    Davis^    Dis- 

souri  trict  of  Columbia 

Prof.  Charles  Noble  Gregory,  Hon.    A.    J.    Montagxte,    Vir- 

District  of  Columbia  ginia 

Rear  Admiral  Charles  H.  Stock-  Charles     B.     Warren,     Esq., 

TON,  District  of  Columbia  Michigan 

Hon.  John  Sharp  Williabis,  Mis-  Prof.   Theodore   S.  Woolsey, 

sissippi  Coimecticut 

Member  of  the  Executive  Council  to  serve  until  1916  y  in  place  of  the  late 

Senator  Bacon 

Hon.  Henry  Cabot  Lodge,  Massachusetts 

As  an  honorary  member  of  the  Society,  the  standing  committee 
recommended,  and  the  Society  elected,  Signor  Pasquale  Fiore,  Senator 
of  Italy,  member  of  its  Council  on  Diplomatic  Affairs,  member  of  the 
Institute  of  International  Law,  Professor  of  International  Law  in  the 
University  of  Naples. 

At  the  meeting  of  the  Executive  Council,  which  took  place  imme- 
diately upon  the  adjournment  of  the  Society,  the  following  additional 
officers  and  committees  were  chosen: 
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Chairman  of  the  Executive  Councily  Hon.  John  W.  Foster 

Executive  Committee 

Hon.  Elihu  Root  Hon.  Robert  Lansing 

Hon.  George  Gray  Hon.  John  Bassett  Moore 

Jackson  H.  Ralston,  Esq.       Prof.  George  G.  Wilson 

Hon.  Oscar  S.  Straus 

Ex-Officio 

Hon.  John  W.  Foster,  Chairman 
James  Brown  Scott,  Esq.,  Recording  Secretary 
Charles  Henry  Butler,  Esq.,  Corresponding  Secretary 
Hon.  Chandler  P.  Anderson,  Treasurer 

Editorial  Board  of  the  American  Journal  of  International  Law 

James  Brown  Scott,  Editor4n-Chief 
Chandler  P.  Anderson  George  W.  Kirchwey 

Charles  Noble  Gregory  Robert  Lansing 

Amos  S.  Hershey  John  Bassett  Moore 

Charles  Cheney  Hyde  George  G.  Wilson 

Theodore  S.  Woolsey 

George  A.  Finch,  Secretary  of  the  Board  of  Editors  and  Business 

Manager  of  the  Journal 

Committees 

Standing  Committee  on  Selection  of  Honorary  Members:  George  G. 
Wilson,  Chairman;  Jackson  H.  Ralston,  Theodore  S.  Woolsey. 

Standing  Committee  on  Increase  of  Membership:  James  Brown  Scott, 
Chairman;  Charles  Cheney  Hyde,  John  H.  Latan^,  Jesse  S.  Reeves, 
Theodore  S.  Woolsey. 

Auditing  Committee:  Clement  L.  Bouv6,  Jackson  H.  Ralston. 

Committee  on  Codification:  Elihu  Root,  Chairman,  ex-ofl5cio;  Chand- 
ler P.  Anderson,  Charles  Henry  Butler,  Lawrence  B.  Evans,  Charles 
Noble  Gregory,  Robert  Lansing,  Paul  S.  Reinsch,  Leo  S.  Rowe,  James 
Brown  Scott,  George  G.  Wilson. 

Committee  on  Publication  of  Proceedings:  George  A.  Finch,  Otis  T. 
Cartwright. 
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Committee  on  Ninth  Annual  Meeting:  James  Brown  Scott,  Chaiiman; 
Philip  Brown,  James  W.  Gamer,  Robert  Lansing,  Walter  S.  Penfield, 
Jackson  H.  Ralston,  Eugene  Wambaugh. 

The  annual  meeting  closed  as  usual  with  a  banquet  on  Saturday 
evening,  April  25th.  Mr.  Root  presided  as  toastmaster  and  the  other 
speakers  of  the  evening  were  the  honorable  William  Jennings  Bryan, 
Secretary  of  State,  the  Honorable  F.  C.  Stevens,  Member  of  Congress 
from  Minnesota,  and  Mr.  Archibald  C.  Coolidge,  recently  exchange 
professor  in  Germany  of  Harvard  University.  While  the  members  of  the 
Society  who  attended  the  banquet  expectantly  awaited  the  remarks  of 
the  Secretary  of  State,  in  view  of  the  critical  state  of  the  relations  be- 
tween the  United  States  and  Mexico,  growing  out  of  the  occupation  of 
Vera  Cruz  a  few  days  previously  by  the  naval  forces  of  the  United  States, 
he  took  them  completely  by  surprise  by  announcing  and  incorporating 
in  his  remarks  the  text  of  the  exchange  of  notes,  completed  just  before 
he  entered  the  banquet  hall,  between  the  United  States  and  the  rep- 
resentatives of  Argentina,  Brazil  and  Chile,  offering  and  accepting  the 
mediation  of  the  three  latter  countries  in  an  endeavor  to  prevent  further 
armed  conflict  between  the  United  States  and  Mexico. 

The  plan  adopted  this  year  of  dividing  the  meeting  between  sessions 
devoted  exclusively  to  professional  and  scientific  discussions  and  others 
devoted  to  the  presentation  of  the  subjects  in  a  way  to  appeal  to  a  more 
popular  audience  seems  to  have  worked  exceptionally  well,  as  the  meet- 
ings were  better  attended  than  any  since  the  Society's  existence.  The 
plan  is  likely  to  be  followed  and  perhaps  improved  upon  for  the  future 
meetings  of  the  Society. 

THE  LAKE  MOHONK  CONFERENCE  ON  INTERNATIONAL  ARBITRATION 

The  twentieth  annual  meeting  of  the  Lake  Mohonk  Conference  on 
International  Arbitration  was  held  in  the  last  week  of  May  and,  as  usual, 
was  attended  by  a  large  and  influential  body  of  men  and  women  in- 
terested in  the  peaceful  settlement  of  international  disputes  and  the 
means  by  which  such  settlement  may  be  advanced.  The  conference 
had  the  great  advantage  of  having  as  chairman,  Mr.  John  Bassett 
Moore,  late  counselor  for  the  Department  of  State,  and  in  a  careful, 
thoughtful  and  valuable  address  he  showed  that  our  government  had 
repeatedly  submitted  disputes  to  arbitration,  which  would  be  excluded 
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by  the  restrictive  treaties  either  in  force  or  in  contemplation.  The  line 
of  advance,  therefore,  in  this  case,  as  in  so  many  instances,  is  through 
the  past  rather  than  by  a  slavish  adherence  to  present  doubts  and  scru- 
ples as  to  the  eflScacy  of  a  method  which  has  justified  itself  so  abun- 
dantly in  the  last  hundred  years  and  more. 

In  view  of  the  approaching  Hague  Conference,  it  was  but  natural 
that  this  subject  should  figure  prominently  on  the  program  and  in  the 
discussion,  and  the  views  expressed  both  in  the  formal  papers  and  in  the 
discussions  on  the  floor  were  both  progressive  and  constructive.  It  is 
but  natural  that  there  should  be  an  element  of  sameness  in  the  papers 
on  a  subject  which  for  twenty  years  has  engaged  the  attention  of  the 
conference,  and  that  the  views,  however  well  expressed,  should  be  re- 
statements of  positions  formerly  taken.  This  criticism,  if  it  be  a  criti- 
cism, would  apply  to  the  platform,  which  aims  to  embody  in  terse  form 
the  views  of  the  members  considered  as  a  body.  But  even  if  this  be  so, 
it  does  not  militate  in  the  slightest  against  the  usefulness  of  the  con- 
ference, because  it  has  stood  for  peaceable  settlement,  primarily  through 
arbitration,  for  the  past  twenty  years.  It  has  convinced  opponents, 
who,  in  the  language  of  Goldsmith,  went  to  scofif,  yet  remained  to  pray. 
In  the  course  of  its  existence,  thousands  of  people  who  have  attended 
have  been  strengthened  in  their  views  and  have  become  centers  of 
propaganda  throughout  the  country.  It  has  thus  been  an  educational 
force  and  has  come  to  be  recognized  as  such,  not  only  here,  but  abroad, 
as  is  evidenced  by  the  frequency  and  respect  with  which  its  proceedings 
are  quoted  by  foreign  publicists.  The  movement  created  by  Albert  K. 
Smiley  and  his  friends,  and  carried  on  by  Daniel  Smiley,  a  devoted  and 
worthy  successor,  has  thus  become  in  no  uncertain  sense  and  in  no  small 
measure  international. 

In  view  of  these  facts  and  of  the  great  influence  which  the  conference 
justly  has  and  wisely  uses,  it  seems  the  part  of  wisdom  to  many  of  its 
friends  that,  without  discarding  arbitration,  it  should  nevertheless 
broaden  its  scope  and  include  a  discussion  of  other  agencies  calculated  to 
carry  on  and  to  perfect  the  work  of  arbitration.  Reference  is  made  to 
judicial  settlement  as  such.  There  is  a  great  difference  of  opinion  as  to 
whether  arbitration  will  continue  in  the  future  as  in  the  past,  or  whether 
it  should  develop  into  or  give  way  to  judicial  procedure  as  such.  Many 
well  informed  people,  both  in  this  country  and  abroad,  maintain  that 
arbitral  adjustment  is  synonymous  with  judicial  decision  and,  if  such 
really  be  the  case,  it  is  clear  that  there  is  no  room  for  judicial  decision 
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as  a  separate  and  distinct  remedy.  It  would  seem,  however,  in  this  case, 
that  there  could  be  no  objection  on  the  part  of  advocates  of  arbitration 
to  the  creation  of  a  permanent  court  of  justice  to  decide  according  to 
judicial  methods  any  and  all  controversies  of  a  kind  which  have  pre- 
viously been  arbitrated.  If,  on  the  other  hand,  arbitraticm  differs  from 
judicial  decision,  the  question  may  well  arise  as  to  which  is  the  better 
method.  This,  however,  is  not  necessarily  involved,  because  the  par- 
tisans of  judicial  settlement  as  distinct  from  arbitration  recognise  the 
usefulness  of  the  latter  method  and  seek  to  establish  an  international 
court  of  justice  for  what  they  term  the  judicial  decisicm  of  disputes  be- 
tween nations,  without  in  any  way  affecting  arbitration  or  the  Permanent 
Court  of  Arbitration  created  by  the  First  Hague  Conference  and  im- 
proved by  the  Second.  The  question  is  not  one  to  be  settled  by  an  array 
of  distinguished  names,  which  may  be  cited  in  favor  of  arbitration  or  of 
judicial  procedure.  The  issue  goes  to  the  nature  of  the  two  remedies 
and  the  results  flowing  from  the  application  of  the  principles  controlling 
each.  It  is,  however,  safe  to  assume  that  the  deliberate  opinion  of  a 
man  of  Mr.  Root's  standing  and  experience  should  not  be  lightly  dis- 
regarded, and  it  is  common  knowledge  that  he  believes  the  future  of 
arbitration — meaning  thereby  peaceful  settlement  between  nations — 
depends  upon  its  conversion  into  a  truly  judicial  proceeding. 

In  an  address  delivered  before  the  American  Society  for  Judicial  Set- 
tlement of  International  Disputes,  Mr.  Root  said  that  ''the  difficulty 
that  stands  in  the  way  of  arbitration  today  is  an  unwillingness  on  the 
part  of  the  civilized  nations  of  the  earth  to  submit  their  disputes  to 
impartial  decision.  I  think,"  he  said,  "the  difficulty  is  a  doubt  on  the 
part  of  civilized  nations  as  to  getting  an  impartial  decision.  And  that 
doubt  arises  from  some  characteristics  of  arbitral  tribunals,  which  are 
very  difficult  to  avoid."   After  considering  these  difficulties,  he  then  said: 

Now  it  has  seemed  to  me  very  clear  that  in  view  of  these  practical  difficulties 
standing  in  the  way  of  our  present  system  of  arbitration,  the  next  step  by  which  the 
system  of  peaceable  settlement  of  international  disputes  can  be  advanced,  the  i>ath- 
way  along  which  it  can  be  pressed  forward  to  universal  acceptance  and  use,  is  to  sub- 
stitute for  the  kind  of  arbitration  we  have  now,  in  which  the  arfoitratora  proceed  ac- 
cording to  their  ideas  of  diplomatic  obligation,  real  courts  where  judges,  acting  under 
the  sanctity  of  the  judicial  oath,  pass  upon  the  rights  of  countries,  as  judges  pass 
upon  the  rights  of  individuals,  in  accordance  with  the  facts  as  found  and  the  law  as 
established.  With  such  tribunals,  which  are  continuous,  and  composed  of  judges 
who  make  it  their  life  business,  you  will  soon  develop  a  bench  composed  of  men  who 
have  become  familiar  with  the  ways  in  which  the  people  of  every  country  do  their 
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business  and  do  their  thinking,  and  you  will  have  a  gradual  growth  of  definite  rules, 
of  fixed  interpretation,  and  of  established  precedents,  according  to  which  you  may 
know  your  case  will  be  decided.^ 

Certainly  the  opinion  of  one  who  as  Secretary  of  State  negotiated 
more  treaties  of  arbitration  than  any  American  statesman  and  who 
appeared  as  leading  counsel  of  the  United  States  before  a  great  arbitral 
tribunal,  is  entitled  to  no  ordinary  degree  of  respect  and,  instead  of  in- 
discriminate praise  of  arbitration  and  a  denial  of  the  dififerences  between 
it  and  judicial  settlement,  the  essentials  of  the  two  methods  should  be 
examined,  in  order  to  see  whether  a  difference  exists  and  whether,  as 
Mr.  Root  says,  "the  next  step  *  *  *  is  to  substitute  for  the  kind  of 
arbitration  we  have  now  ♦  ♦  ♦  real  courts  where  judges  ♦  ♦  ♦ 
pass  upon  the  rights  of  countries  *  *  *  in  accordance  with  the 
facts  as  found  and  the  law  as  established." 

It  is  believed  that  the  Mohonk  Conference  could  consider  whether 
judicial  settlement  is  the  next  step  and,  if  so,  how  this  next  step  could 
properly  be  taken.  There  is  no  finality  in  the  domain  of  politics.  A 
remedy  which  has  served  its  term  is  cast  aside  for  a  better,  just  as  the 
theory  of  natural  law,  which  rendered  inestimable  services  in  the  crea- 
tion and  development  of  international  law,  has  been  cast  aside  as  a 
fiction.  The  conservative  has  his  place,  but  however  he  may  conserve 
the  past,  he  does  not  make  or  mold  the  future. 

Without,  however,  dwelling  upon  this  question,  about  which,  as  has 
been  said,  there  is  much  difference  of  opinion,  the  platform  of  the  Mo- 
honk Conference  is  quoted  in  full,  and  attention  is  called  especially  to 
the  recommendation  of  an  international  court  of  justice,  as  recommended 
by  the  Second  Hague  Conference: 

The  Twentieth  Annual  Lake  Mohonk  Conference  on  International  Arbitration 
while  deploring  the  fact  that  the  history  of  the  past  year  has  been  disfigured  by  wars 
in  both  hemispheres,  attended  at  times  by  shocking  barbarities,  recognizes  unmistak- 
able signs  of  the  advance  of  the  public  opinion  of  the  world  towards  the  peaceful 
settlement  of  international  disputes.  The  general  peace  of  Europe  has  been  main- 
tained in  spite  of  the  grave  situation  in  the  Balkans;  and  in  the  face  of  threatened 
war,  the  American  people  have  shown  a  praiseworthy  self-restraint,  and  have  ac- 
cepted with  commendable  spirit  the  tender  of  good  offices  made  in  accordance  with 
the  recommendations  of  the  First  Hague  Conference,  by  our  sister  republics  of  South 
America — Brazil,  Argentina  and  Chile. 

m 

^  Proceedings  of  American  Society  for  Judicial  Settlement  of  International  Dis- 
putes (1910),  pp.  11-13. 
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We  recognise  the  far-reaching  importance  of  the  proffer  and  aoceptanee  of  media- 
tion, and  record  our  confidence  that  the  work  of  the  conference  of  mediatofs,  now  in 
fieflsion,  will  result  in  an  honorable  and  permanent  settlement  of  the  pcnnts  at  issue 
between  the  United  States  and  Mexico.  We  e3q)re8S  unqualified  endorsement  of 
President  Wilson's  declaration  that  this  country  does  not  aim  at  tenitorial  aggran- 
disement. 

We  call  renewed  attenticHi  to  the  neeessity  of  such  kgislatioo  as  shall  place  all 
matters  involving  our  relations  to  afiens  and  to  foreign  nations  under  the  direct  and 
effectual  control  of  the  federal  government  and  the  jurisdiction  of  the  federal  courts. 
Foreign  governments  can  deal  only  with  our  national  government;  and  the  respective 
responsibilities  of  the  states  and  of  the  nati(m  should  promptly  be  so  readjusted  as 
to  terminate  the  anomalous  conditions  under  which  our  friendly  rdatioos  with  other 
powers  have  repeatedly  in  recent  years  been  menaced. 

We  urge  such  action  by  our  government  as  shall  secure  the  convoking  of  the  Third 
Hague  Conference  at  the  earliest  practicable  date,  with  such  thorough  preparatioa 
of  its  program  as  shall  ensure  for  the  Conference  the  highest  measure  of  succoan. 
We  recall  with  satisfaction  the  initiative  of  our  government  in  calling  the  Second 
Hague  Conference  and  in  securing  provision  in  its  convention  for  the  assembling  of 
the  Third  Conference.  We  express  our  satisfaction  that  steps  have  already  bem 
taken  by  our  Government  to  facilitate  the  calling  of  the  Third  Conference.  We  urge 
upon  our  people  and  upon  all  peoples  the  importance  of  convemng  the  Conferences 
at  regular  intervals. 

We  recommend  that  in  addition  to  the  present  Permanent  Court  of  Arbitration  at 
The  Hague,  as  established  under  the  conventions  of  1899  and  1907,  there  be  estab- 
lished as  soon  as  practicable,  among  such  powers  as  may  agree  thereto,  a  court  with 
a  determinate  personnel,  as  advised  by  the  Second  Hague  Conference. 

We  gratefully  recognize  in  the  establishment  since  the  last  Mohonk  Conference 
of  the  Church  Peace  Union,  in  the  large  development  of  the  Britmh  and  German 
Peace  Councils,  and  in  the  recent  solemn  appeal  of  the  churches  of  Switseriand  to 
the  churches  of  Europe  for  united  effort  in  behalf  of  the  cause  of  peace  an  impressive 
witness  of  the  drawing  together  of  the  world's  reli^ous  forces  for  the  strengthening 
of  international  justice  and  co-operation;  and  we  bespeak  for  the  coming  Interna- 
tional Church  Conference  fai  Switzerland  the  earnest  support  of  the  American 
churches. 

We  express  anew  our  deep  interest  in  the  proposed  celebration  of  the  centenary  of 
peace  between  the  United  States  and  Great  Britain,  to  be  inaugurated  on  Christmas 
Eve,  1914,  the  anniversary  of  the  signing  of  the  Treaty  of  Ghent.  We  commend  to 
the  world  the  impresEdve  example  of  the  unfortified  Canadian  boundary  line  of  4000 
miles.  We  rejoice  that  the  plans  for  the  proposed  celebration  include  the  official 
participation  of  many  nations,  and  urge  the  co-operation  of  all  friends  of  peace  in 
this  commemoration  of  the  triumphs  of  a  marvelous  century  of  international  good 
will  and  of  progress  toward  international  justice  and  righteousness. 

Resolution 

In  view  of  the  powerful  influence  exercised  by  the  press,  be  it  resolved  that  it  is 
the  sense  of  the  Lake  Mohonk  Conference  on  International  Arbitration  that  the 
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cause  for  which  wf  are  striving  would  be  aided  and  encouraged  through  the  conven- 
ing of  a  congress  of  editors  in  Washington,  D.  C,  for  the  discussion  of  international 
arbitration  and  for  the  awakening  of  the  public  conscience  to  the  advantages  of  a 
peaceful  settlement  of  differences  arising  between  nations. 


THE  BARONESS  BERTHA  VON  SUTTNER  (1843-1914) 

It  is  essential  to  the  success  of  any  reform  that  it  be  presented  to  the 
public  in  such  a  way  as  to  gain  and  hold  its  attention.  A  small  knot 
of  reformers  may  convert  their  inmiediate  friends  and  create  a  senti- 
ment in  favor  of  their  projects,  and  this  sentiment  may  suffice  if  the 
reform  in  question  concern  but  a  section  of  the  conmiunity  and  can  be 
carried  into  elBfect  by  the  legislature,  if  it  require  a  statute,  provided  that 
the  reform  does  not  meet  with  the  opposition  of  large  and  interested 
sections  of  the  particular  community. 

Thus  John  Howard  started  prison  reform,  and  he  and  his  followers 
only  needed  to  overcome  the  indifference  of  the  authorities  and  the 
public.  Again,  Sir  Samuel  Romilly  started  a  movement  in  favor  of  the 
reform  of  the  criminal  law  of  England.  This  was  preeminently  a  legisla- 
tive question.  Members  of  Parliament  were  apathetic;  and,  curiously 
enough,  the  judges,  such  as  Lords  Eldon  and  EUenborough,  set  their 
faces  against  every  attempt  to  lessen  the  number  of  capital  oflfenses. 
But  however  unsuccessful  he  was  in  Parliament,  his  efforts  attracted 
the  attention  of  the  public,  and  the  great  body  of  Englishmen  became 
convinced  of  the  essential  barbarity  of  their  criminal  code.  The  efforts 
of  Romilly's  associate  and  successor  in  the  good  work,  Sir  James  Mack- 
intosh, were  seconded  by  public  opinion,  which  made  itself  felt  even  in 
an  unreformed  Parliament,  where  Sir  Robert  Peel,  on  behalf  of  a  Tory 
Government  and  in  the  teeth  of  the  old  opponents,  declared  himself  in 
his  great  speech  of  March  9,  1826,  in  favor  of  the  reform  of  the  code 
and,  as  Home  Secretary,  carried  it  out. 

Let  us  take,  however,  an  example  of  a  larger  movement  carried  to 
success  which  required  and  received  the  support  of  the  public  at  large. 
The  movement  for  the  abolition  of  slavery  in  the  United  States  was 
started  by  a  few  obscure  reformers  whose  names  are,  however,  treasured 
today  by  a  grateful  and  regenerated  people.  Their  appeal  was  largely 
to  the  conscience;  it  did  not  and  could  not  touch  or  stir  the  heart.  In 
1852,  one  Harriet  Beecher  Stowe  published  Unde  Tom^s  Cabin;  or. 
Life  Among  the  Lowly,    The  situation  changed,  as  it  were,  overnight. 
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The  evils  of  slavery  were  presented  in  a  story  of  absorbing  interest;  the 
heart  of  the  people  was  touched,  and  the  abolition  of  slavery  became 
inevitable. 

The  peace  movement  has  had  its  Harriet  Beecher  Stowe;  and  the 
Baroness  von  Suttner's  novel,  Die  Waffen  Nieder  (Lay  Down  your 
Arms),  published  m  1889,  can  properly  be  compared  with  Vnde  Tom's 
Cabin.  It  has  been  translated  into  many  languages.  It  has  shown  the 
horrors  of  war  just  as  its  prototype  showed  the  horrors  of  slavery.  Both 
reached  the  heart  and,  through  the  heart,  the  conscience.  Slavery  was 
in  1852  discredited  and  confined  to  particular  localities.  Mrs.  Stowe's 
triumph  was  therefore  easier  and  more  immediate.  The  war  system 
is  not  confined  to  any  locality,  and  it  can  not  be  said  that  however  op- 
posed by  the  select  few  it  was  discredited  by  the  many.  But  the  Baroness 
von  Suttner's  book  called  attention  to  it  in  such  a  way  as  to  put  it  on 
the  defensive;  and  the  style  of  the  novel  and  its  incidents  were  so  in- 
teresting in  themselves  as  to  compel  attention.  This  is  the  service  which 
this  high  mmded  and  gifted  woman  rendered  to  the  cause  of  mankind. 
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Abbreviations:  Ann,  sc,  pel,,  Annales  des  sciences  politiques,  Pans;  Vie  Int,, 
La  Vie  Internationale,  Brussels;  Arch,  dipt,,.  Archives  Diplomatiques,  Pans;  B., 
boletin,  bulletin,  bolletino;  P.  A,  U.y  bulletin  of  the  Pan-American  Union,  Washing- 
ton; Climet,  J,  de  Dr.  Int.  Priv4,  Paris;  Doc,  dipl,,  Ftance,  Documents  diplomatiques; 
B,  Rd,  Ext,,  Boletin  de  Relaciones  Exteriores;  Dr,,  droit,  diritto,  derecho;  D.  O,, 
Diario  Oficial;  For,  rel.,  Foreign  Relations  of  the  United  States;  Ga,,  gazette,  gaceta, 
gazzetta;  Cd.,  Great  Britain,  Parliamentary  Papers;  Int,,  international,  intemacional, 
internazionale;  J.,  journal;  J,  O.,  Journal  Officiel,  Paris;  UInt,  Sc,  L'Intemation- 
alism  Scientifique,  The  Hague;  M^,  dipt,,,  Memorial  diplomatique,  Paris;  Monit., 
Moniteur  beige,  Brussels;  Martens,  Nouveau  recueil  g^n^rale  de  traits,  Leipzig; 
Q.  dip,,  Questions  diplomatiques  et  ooloniales;  R.,  review,  revista,  revue,  rivista; 
Reicha  G,,  Reichs-Gesetzblatt,  Berlin;  Stoats,,  Staatsblad,  Netherlands;  State  Papers, 
British  and  Foreign  State  Papers,  London;  Stat,  at  L.,  United  States  Statutes  at 
Large;  Times,  The  Times  (London). 

January,  1913. 
9  France — Great  Britain.  Agreement  announced  concerning  the 
shipment  of  arms  and  ammunition  to  Persia  and  the  Indian 
frontier.  N,  Y.  TimeSy  January  19,  1913. 
9  Abyssinia — Great  Britain.  Announcement  of  British  Order  in 
Council  establishing  courts  for  the  benefit  of  British  subjects  in 
Abyssinia.    N.  Y.  Times y  January  19,  1913. 

10  France — Netherlands.  The  protocol  concerning  maritime  rules, 
signed  December  17,  1909,  was  ratified  by  a  note  which  con- 
tained further  agreement  upon  the  subject.  French  text:  Mar- 
tens  (3),  7:770. 

12  Belgium — Bolivia.  Consular  convention,  signed  August  21, 1911, 
promulgated  by  Belgium.    French  text:  Mim.  dipLy  61 :631. 

February,  1913. 

15  France — Spain.  The  delegates  to  the  Franco-Spanish  arbi- 
tration tribunal,  under  compramis  provided  for  in  Art.  27  of 
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February,  191S. 

the  convention  of  November  27,  1912,  convened  in  Morocco. 
The  arbitrator  for  France  is  A.  Fabry,  and  for  Spain,  M.  I4one. 
In  case  of  disagreement  the  King  of  England  will  name  a  third 
arbitrator.   La  Paix  par  le  droit,  iBS:151. 

18  Belgium — Germany.     Exchange  of   notes   concerning   customs 

duties.    German  and  French  texts:  Reichs  G.,  191S:7i3. 
28    Germany — Russia.    Convention  for  the  protection  of  literary  and 
artistic  property  signed.   French  text:  Arch.  dipL,  129:5. 

March,  191S. 

8  Greece.  Law  regulating  maritime  prize  courts.  J.  0.  (Greece), 
March  26,  April  8,  1913;  French  text:  R.  g^.  de  dr.  int.  pub.,  21 
(doc.)  :34. 

15  Denmark — Slam.  Treaty  concerning  extraterritorial  jurisdic- 
tion signed.  Ratifications  exchanged  at  Bangkok,  June  12, 1913. 
French  text:  Martens  (3),  7. -674. 

31  Brazil — ^Dominican  Republic.  Ratifications  exchanged  of  the  ar- 
bitration convention  signed  April  29,  1910.  Spanish  and  Por- 
tuguese texts:  Martens  (3),  5:156;  Diario  do  Brazil,  June  8, 1913. 

April,  1913. 

26    Bulgaria — Roumania.    The  ambassadors  of  Germany,  Austria, 

England,  Italy  and  France,  signed  protocol  relative  to  frontier  of 

Dobroudj  a.   French  text :  A  rch.  dipl. ,  130 :295. 

May,  1913. 

19  Austria-Hungary — Sweden.    Ratifications  exchanged  of  treaty 

signed  June  22,  1911,  interpreting  the  treaties  of  commerce  and 
navigation  signed  November  3,  1873  and  April  25, 1911.  French 
and  German  texts:  Martens  (3),  8:206. 

June,  1913. 
5-10    International  Conference  for  the  protection  of  submarine 

cables  met  in  London.    French  text  of  resolutions  adopted:  La 

Vie  Int.,  4:1SQ. 
19    Portugal — Switzerland.     Renewal   of   arbitration   convention 

which  expired  August  18,  1913.    Rapport  du  conseil  ad.  dela  covr 

permanente  d^  arbitrage,  1913. 


CHRONICLS  OF  INTERNATIONAL  EVENTS  617 

July,  1913. 

17  Mexico — Turkey.    Ratifications  exchanged  of  consular  conven- 

tion signed  December  23,  1910.     French  text:  Martens  (3), 
8:286. 

August,  1913. 

8    Chile — Italy.    Arbitration  convention  signed.    Rapport  du  am- 
sell  ad.de  la  cour  permanerUe  d'arbUrage,  1913. 

September,  1913. 

18  Great  Britain — Siam.    Extradition  convention  signed.    Martens 

(5),  ^:194. 

22  France — Greece.    French  decree  proclaiming  convention  for  the 

protection  of  dramatic  property  signed  April  22,  1912.    French 
text:  Arch,  dipt.,  130:19S. 

November,  1913. 
1    Fifth  Conferencb  on  Weiohtb  and  Measures  met  at  Paris. 
Twenty-six  states  were  represented.   La  Vie  Int.,  4  -137. 

18  Ecuador — Italy.    General  treaty  of  arbitration,  signed  Feb.  26, 

1911,  promulgated  by  Ecuador.     Spanish  text:  B.  Rel.  Exl. 
(Chile),  4^:93. 

19  Italy — Uruguay.    Convention  signed  referring  to  the  arbitration 

of  the  King  of  Belgium  the  claim  relating  to  the  Italian  ship 
Maria  Madre.   Spanish  text:  B.  Rel.  Ext.,  (Chile),  ^;^:91. 

December,  1913. 

18  France — ^Turkey.  Treaty  signed  referring  to  arbitration  the 
French  claims  against  Turkey.  Under  the  treaty  the  conipromis 
went  into  effect  upon  the  approval  of  Turkey,  which  was  given 
April  26, 1914.    French  text:  J.  0.,  1913:3853. 

23  Belgium — ^France.     Convention  signed  relating  to  pasturage  on 

frontiers.    Arch,  dipl.,  id0:325. 

Jantuxry,  19H. 
1-8  Sixth  Central  American  Confbrbnce  met  at  Tegucigalpa. 

31  Great  Britain — Italy.  Renewal  of  arbitration  convention  which 
expired  February  1,  1914.  Rapport  du  conseU  ad.  dela  cour  per- 
manente  d' arbitrage,  1913;  Italian  and  English  texts:  Q.  B.  Treaty 
Series,  No.  4,  1914. 
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February,  1914. 
2    France — Peru.    Arbitration  convention  signed  referring  French 

claims  against  Peru  to  the  Hague  Tribunal.    French  text  of 

decree  promulgating,  February  12, 1914.   M(m.  dipl.^  S£:120. 
4    France— Great  Britain.   Exchange  of  notes  respecting  the  trade 

in  arms  and  ammunition  at  Muscat.    French  and  Englirfi  texts: 

G.  B.  Treaty  Series,  No.  9,  1914. 

14  Austria — France — Germany — Great  Britain — ^Italt — ^Russia 

— Turkey.    Exchange  of  notes  relating  to  the  Aegean  Islands. 
French  text:  Arch,  diply  130'St39. 

15  Great  Britain — Spain.   Exchange  of  notes  renewing  for  a  further 

period  of  five  years  the  arbitration  convention  signed  February 
27,  1904.  Spanish  and  English  texts:  Arch.  dipL,  ISO^Al;  G.  B. 
Treaty  Series,  No.  3,  1914. 
26  Greece — Netherlands.  Dutch  decree  promulgating  the  conven- 
tion signed  March  11,  1913,  submitting  to  arbitration  the  claim 
of  Edward  Narik,  a  Dutch  citizen,  against  Greece.  French  and 
Dutch  texts:  Staat^.,  1914,  No.  58. 

March,  1914. 

7  Ecuador — Italt.  Ratifications  exchanged  of  the  convention  ad- 
ditional to  the  treaty  of  commerce  signed  February  26,  1911. 
B.  Rel.  Ext.  (Ecuador),  191 4 '^52. 

14    Spain — Switzerland.     Exchange  of  ratifications  of  arbitration 
treaty  signed  June  18, 1913.    Spanish  text:  Go.  de  Madrid^  1914, 

April,  1914. 

1  United  States.  Hon.  Robert  Lansing  took  the  oath  of  office  as 
Counselor  of  the  Department  of  State.  Mr.  Lansing  was  associate 
counsel  for  the  United  States  in  the  Behring  Sea  Aii>itration, 
1892-3;  counsel  for  the  United  States,  Behring  Sea  Claims  Com- 
mission, 1896-7;  solicitor  for  the  United  States,  Alaskan  Boundary 
Tribunal,  1903;  counsel  for  the  United  States,  North  Atlantic 
Coast  Fisheries  at  The  Hague,  1909-1910;  agent  for  the  United 
States,  American  and  British  Claims  Arbitration,  1912-1914.  Mr. 
Lansing  is  a  member  of  the  American  Society  of  International 
Law  and  a  member  of  the  Board  of  Editors  of  this  Joubnal. 

1  Korea — Japan.  Japan  assumed  the  management  of  the  six  foreign 
settlements  in  Seoul,  according  to  the  agreement  of  April,  1913, 
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between  the  foreign  office  of  Chosen  and  the  consular  representa- 
tives of  the  interested  powers.   N.  Y.  Herald,  April  3, 1914. 

2  Third  Hague  Conference.    Announced  that  the  Russian  Na- 

tional Preparatory  Committee  has  decided  not  to  raise  the  ques- 
tion of  disarmament  on  the  ground  that  it  would  be  premature. 
Times,  April  3,  1914. 

3  Great  Britain — Greece.    Exchange  of  notes  recording  an  agree- 

ment between  the  respective  governments  relating  to  commercial 
travellers'  samples.  French  and  English  texts:  G.  B.  Treaty 
Series,  No.  8,  1914. 

6  Colombia — United  States.  Treaty  signed  restoring  friendly  re- 
lations between  the  two  countries.  An  indemnity  of  $25,000,000 
is  to  be  paid  to  Colombia  within  six  months  after  ratifications 
have  been  exchanged.  Colombian  coastwise  ships  are  exempted 
from  tolls  in  the  Panama  Canal.  The  Colombia-Panama  bound- 
ary is  to  be  based  upon,  the  law  of  June  9,  1855  marking  the 
boundaries  of  the  former  State  of  Panama.  The  United  States 
is  to  lend  its  good  offices  for  the  settlement  of  pending  questions 
between  Colombia  and  Panama.  The  treaty  contains  this  clause, 
to  which  exception  is  taken:  ''Expressing  regret  that  anything 
should  have  occurred."  The  treaty  was  approved  by  both 
houses  of  the  Colombian  Congress,  June  9, 1914.  Not  yet  acted 
upon  by  the  United  States  Senate.    R.  of  R.  (N.  Y.),  4^:682. 

9  Mexico — United  States.  The  pajmoaster  and  boat  crew  of  the 
U.  S.  S,  Dolphin  landed  at  Tampico  for  supplies  and  were  ar- 
rested and  detained  for  two  hours  by  Mexican  soldiers,  being 
finally  released  with  an  apology.  Rear  Admiral  Mayo,  in  com- 
mand of  the  American  ships  before  Tampico,  was  not  satisfied 
with  the  apology  given  and  demanded  that  the  Mexican  forts 
fire  by  6  p.  m.,  a  salute  of  twenty-one  guns  to  the  American  flag. 
The  Mexican  authorities  refused  to  fire  the  salute  unless  the 
American  ships  returned  the  same  number  of  guns.  The  Presi- 
dent of  the  United  States  presented  an  ultimatum  to  President 
Huerta  demanding  a  full  and  unconditional  salute  of  the  Amer- 
ican flag  before  6  p.  m.,  April  19.  This  was  refused.  On 
April  20,  President  Wilson  read  a  message  to  Congress  asking 
authority  to  "use  the  armed  forces  of  the  United  States  in  such 
ways  and  to  such  an  extent  as  may  be  necessary  to  obtain  from 
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General  Huerta  and  his  adherents  the  fullest  reoognition  of  the 
rights  and  dignity  of  the  United  States,"  and  on  April  22  a  joint 
resolution  justifying  the  use  of  force  was  adopted  by  CongresB. 
On  April  21 ,  to  prevent  the  landing  of  a  cargo  of  15|000y000  rounds 
of  ammunition  and  200  rapid  fire  guns  brought  over  to  Huerta 
in  the  German  ship  Ypiranga,  the  President  directed  Admiral 
Fletcher  to  take  possession  of  the  customs  house  at  Vera  Crus. 
Marines  and  sailors  were  landed  and  the  customs  house  captured, 
the  American  loss  being  19  killed  and  70  wounded,  the  Mexi'^n 
loss  being  126  killed  and  195  wounded.  The  fighting  was  con- 
tinued the  second  day.  On  April  22,  the  American  Chaig6  was 
handed  his  passports  by  General  Huerta,  and  on  April  23,  the 
Mexican  Charg6  at  Washington  asked  for  and  received  his  pass- 
ports. On  April  23,  President  Wilson  restored  the  embargo  on 
the  shipment  of  arms  into  Mexico.  On  April  24,  several  Mexicans 
were  killed  while  attempting  to  dynamite  the  intematioiMd  bridge 
at  Laredo,  Texas,  by  American  soldiers.  On  April  24,  the  Fifth 
Brigade  of  the  United  States  Army  sailed  from  Galveston  for 
Vera  Cruz,  and  on  the  30th  General  Funston  assumed  control  of 
Vera  Cruz.  On  April  25  the  United  States  accepted  the  offer  of 
Argentina,  Brazil  and  Chile  to  act  as  mediators  in  the  dispute. 
On  April  27  the  Huerta  Government  accepted  the  offer  of  media- 
tion and  on  April  28  Carranza  and  Villa  the  Constitutionalists 
agreed  not  to  oppose  the  occupation  of  Mexican  territory  by 
the  United  States  so  long  as  territory  controlled  by  the  revolu- 
tionists is  not  invaded.  A  virtual  armistice  went  into  effect  with- 
out formal  agreement  between  the  United  States  and  the  Huerta 
Government.  Since  the  armistice  went  into  effect,  the  German 
steamers  Ypiranga  and  Bavaria  landed  the  arms  and  ammuni- 
tion at  Puerto  Mexico  on  May  26,  but  shipments  to  the 
revolutionists  from  Galveston  and  New  York  were  stopped  by 
the  United  States. 

The  mediation  conference  held  its  first  meeting  at  Niagara 
Falls,  Canada,  May  20.  The  mediators  are:  the  Brazilian  Am- 
bassador, Sefior  Dominicio  da  Gama,  President  of  the  Conference; 
Sefior  Don  Eduardo  Suarez,  Minister  from  Chile  to  the  United 
States;  Sefior  Romulo  S.  Naon,  Minister  from  Argentina  to  the 
United  States;  delegates  from  Mexico,  Sefior  Rabasa,  Sefior 
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Rodriguez  and  Sefior  Elguera;  del^ates  from  the  United  States, 
Hon.  Joseph  Rucker  Lamar,  Associate  Justice  of  the  Supreme 
Court  of  the  United  States,  Mr.  Frederick  E.  Lehman,  former 
Solicitor  General  of  the  United  States.  The  first  protocol,  re- 
lating to  the  formation  of  a  provisional  government,  was  signed 
June  12,  and  the  final  protocol  on  June  24.  The  conference 
took  a  recess  on  June  30.    No  formal  adjournment  took  place. 

See  this  Journal,  ^:578. 

10  Great  Britain — United  States.  Ratifications  exchanged  of  the 
agreement  signed  May  31,  1913,  extending  the  duration  of  the 
arbitration  convention  of  April  4,  1908.  Text:  U,  S.  Treaty 
Series,  No.  587 ;  G.  B.  Treaty  Series,  No.  6,  1914. 

13  Italy — United  States.  Ratifications  exchanged  of  convention 
signed  May  28,  1913,  extending  duration  of  the  arbitration  con- 
vention of  March  28,  1908.  English  and  Italian  texts:  U.  S. 
Treaty  Series,  No.  588. 

15  Norway — United  States.  Proclamation  by  the  United  States 
of  the  arbitration  convention  extending  duration  of  the  conven- 
tion signed  April  4,  1908,  ratifications  of  which  were  exchanged 
April  13,  1914.  English  and  Norwegian  texts:  U.  S.  Treaty 
Series,  No.  589. 

23  France — Switzerland.  French  law  putting  into  effect  the  con- 
vention regulating  the  use  of  the  water-power  of  the  river  Rhone, 
signed  Oct.  4, 1913.    French  text:  J.  0.,  1913 '3S7S. 

23  Mexico — United  States.  The  President  of  the  United  States 
restored  the  embargo  on  the  shipment  of  arms  into  Mexico.  See 
this  Journal,  ^:582. 

25  Austria.  By  a  ministerial  decree  Austria  stopped  the  emigration 
of  youths  and  men  under  thirty-five  years  of  age  unless  they 
have  performed  full  military  service. 

27  Switzerland — United  States.   Ratifications  exchanged  of  conven- 

tion signed  Nov.  3,  1913  extending  the  duration  of  the  arbitra-^ 
tion  convention  of  February  29, 1908.  English  and  French  texts: 
U.  S,  Treaty  Series,  No.  590;  French  text:  Arch,  dipl,  130:S2i. 

28  Russia — ^Turkey.     Announcement  of  accord  relating  to  duties 

and  the  admission  of  Russian  delegates  into  the  administrative 
council  regulating  the  public  debt.  This  accord  is  not  to  go  into 
effect  until  consented  to  by  the  Powers.   Q,  dipL,  57:623. 
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30  Great  Britain — United  States.  The  American-British  Claims 
Arbitration  Tribunal,  which  had  been  sitting  since  March  12, 
adjourned.  The  cases  heard  were  the  Newchwang,  Elastry, 
Elizabeth  Cadenhead,  Frederick  Gerring,  Tattler,  Wanderer, 
Thomas  F.  Bayard,  David  J.  Adams,  Favorite,  H.  J.  R.  Hemming, 
Lord  Nelson,  Argonaut,  Kate,  Coquitlan,  Great  Northwestern 
Telegraph  Co.,  Col.  James  H.  French,  Home  Missionary  Society, 
Pescawha,  Adolph  G.  Studer  and  Sidra. 

Awards  were  rendered  in  the  case  of  Elizabeth  Cadenhead, 
Great  Northwestern  Telegraph  Co.,  Eastry,  Lord  Nelson,  Fred- 
erick Gerring,  Jr.,  and  La  Canadienne. 

The  sessions  of  the  Tribunal  will  be  held  in  Paris  during  the 
months  of  July  and  August,  1914,  for  the  purpose  of  handing 
down  awards  in  claims  argued  at  the  past  session.  Another 
session  of  the  Tribunal  will  be  held  in  Washington,  b^inning 
January,  1915,  for  the  purpose  of  hearing  arguments  of  claims 
in  the  first  schedule. 

May,  19U, 

2  Germany — Turkey.  By  an  exchange  of  notes  the  treaty  of  com- 
merce and  additional  convention  relating  to  customs  which  ex- 
pired June  25,  has  been  prolonged  for  one  year.   Q.  dipL,  57:623. 

4  France — Italy — Spain.    Exchange  of  notes  relating  to  Lybia  and 

Morocco.  French  text:  Mim.  diph,  5i:290;  R.  gin.  de  dr.  int. 
pub.  20;  doc.:  33;  R.  di  dir.  int.,  2  {2)  :425. 

5  Italy — United  States.    Treaty  signed  following  the  lines  of  the 

peace  plan  of  the  Secretary  of  State  of  the  United  States.  Any 
question  is  to  be  submitted  to  an  international  commission  of 
five  members.  In  general  the  treaty  is  similar  to  the  Netherland 
treaty,  but  no  provision  is  made  for  maintaining  the  status  qiu)  in 
military  and  naval  preparations.    Washington  Post,  May  6, 1914. 

5  Death  of  Judge  E.  J.  Dillon,  authority  on  municipal  corporations  and 

railroad  law,  and  member  of  the  Institut  de  Droit  International. 

6  Great  Britain — Haiti.    The  representative  of  Great  Britain  in- 

formed the  Haitian  government  that  he  was  instructed  to  leave 
the  country  unless  a  certain  claim  of  a  British  subject  for  $12,000, 
foi  property  destroyed  during  the  Le  Conte  revolution  was  paid 
immediately.    It  was  reported  that  the  ultimatum  was  backed  by 


CHRONICLE   OF  INTERNATIONAL  EVENTS  623 

May,  1914. 

the  presence  of  a  British  cruiser.  This  claim  was  adjudicated 
under  the  convention  signed  April  6, 1906.  The  Haitian  Govern- 
ment complied  with  the  demands.    Times,  May  7,  1914. 

6    France — Monaco.    French  decree  promulgating  customs  conven- 
tion signed  April  10,  1912.    French  text:  J.  0.,  1914A181. 

8    France — Spain.    French  decree  promulgating  fisheries  convention 

signed  September  23,  1913.    French  text:  J.  0.,  1914A606. 
13    Salvador — United  States.    Treaty  signed  renewing  for  further 
period  of  five  years  the  arbitration  treaty  which  expired  July  3, 
1913. 

17  China.    Announcement  made  of  a  proposed  $30,000,000  loan  to 

China  by  the  Bethlehem  Steel  Trust  of  the  United  States,  for 
the  construction  of  a  naval  dock,  with  platform  for  heavy  coast 
defence  guns  at  Foochow.  This  loan  is  said  to  have  been  orig- 
inally negotiated  by  Prince  Tsai-hsung  in  1909,  and  while  it 
is  not  known  that  a  contract  was  actually  signed  at  that  time, 
it  seems  certain  that  pledges  were  exchanged  and  the  present 
government  finds  itself  bound.  The  agreement  is  said  to  provide 
for  the  repayment  of  the  loan  in  35  years,  the  floating  dock  to  be 
security.  Only  American  engineers  and  material  are  to  be  used. 
There  is  a  proviso  that  one-third  of  the  sum  shall  be  paid  the 
Chinese  Government  within  three  months  of  the  signature,  to 
be  used  as  that  government  may  see  fit,  the  remaining  two-thirds 
being  bound  to  be  used  in  the  construction  of  the  dock.  Times, 
May  18,  1914. 

18  The  Panama  Canal  was  opened  for  regular  traffic. 

19  Albania.     During  disorders  at  Durazzo,  Albania,  Austrian  and 

Italian  cruisers  appeared,  and  Essad  Pasha  Toptani,  Albanian 
Prime  Minister,  accused  of  plotting  against  the  new  Albanian 
Government,  was  arrested,  with  his  wife^  and  hurried  aboard  an 
Austrian  cruiser. 

23  Japan — United  States,  llatifications  exchanged  of  the  a^-ee- 
ment  signed  at  Washington,  June  28,  1913,  renewing  the  arbi- 
tration convention  of  May  5,  1908.  English  text:  U.  S.  Treaty 
Series,  No.  591. 

26  Tibet.  Russia  has  assented  in  principle  to  the  arrangement  affect- 
ing the  Anglo-Russian  convention  which  has  been  signed  at  Simla 
in  respect  to  the  autonomy  of  Tibet.    Times,  May  26, 1914. 
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27  Permanent  Court  of  Arbitration  at  The  Hague.  The  Report 
of  the  Administrative  Council  of  the  Permanent  Court  of  Ar- 
bitration at  The  Hague,  1913,  announced  the  list  of  m^nbers  of 
the  court  as  follows,  with  date  of  original  appointment  and  last 
appointment: 
Argentine  Republic: 

His  Excellency  Mr.  Estanislas  S.  Zeballos,  Doctor  of  Laws, 
Professor  of  International  Private  Law  at  the  University  of 
Buenos  Aires,  Ex-Minister  of  Foreign  Affairs  and  Religion, 
July  6, 1907;  June  12, 1913; 

His  Excellency  Mr.  Luis  Maria  Drago,  Doctor  of  Law,  former 
Minister  of  Foreign  Affairs  and  Religion,  member  of  the  Faculty 
of  Law  of  the  University  of  Buenos  Aires.  July  6, 1907;  June  12, 
1913; 

His  Excellency  Mr.  Carlos  Rodriguez  Larreta,  Doctor  of  Law, 
former  Minister  of  Foreign  Affairs  and  Religion,  former  Pro- 
fessor of  Constitutional  Law  in  the  University  of  Buenos  Aires, 
Envoy  Extraordinary  and  Minister  Plenipotentiary  of  Argen- 
tme  Republic  at  Paris.   July  6, 1907;  June  12, 1913; 

Mr.  Joaquin  V.  Gonzalez,  Doctor  of  Law,  Senator,  President 

of  the  University  of  La  Plata,  former  Minist^  of  the  Interior, 

.  former  Minister  of  Foreign  Affairs  and  Religion,  former  Deputy 

and  former  Minister  of  Justice  and  Public  Instruction.    October 

17,  1910. 

Aiiatria-Hungary: 

Mr.  Henry  Lammasch,  Doctor  of  Law,  Aulic  Councilor,  Pro- 
fessor of  International  Law  at  the  University  of  Vienna,  Member 
of  the  House  of  Peers  of  the  Austrian  Parliament,  etc.  Decem- 
ber 4,  1900;  December  4,  1912; 

His  Excellency  Mr.  Albert  de  Berzeviczy,  Privy  Councilor, 
former  Minister  of  Religion  and  Public  Instruction  of  Hungary, 
President  of  the  Hungarian  Academy  of  Science  and  Letters, 
member  and  former  President  of  the  Chamber  of  Deputies  of  the 
Hungarian  Parliament,  etc.   October  22, 1902 ;  February  26, 1909; 

His  Excellency  Baron  Ernest  von  Plener,  Doctor  of  Law, 
Privy  Councilor,  President  of  the  Supreme  Court  of  the  Com- 
mune of  Comptes,  member  of  the  House  of  Peers  of  the  Austrian 
Parliament,  etc.    February  26,  1909; 
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His  Excellency  Mr.  Francois  de  Nagy,  Doctor  of  Law,  Privy 
Councilor,  former  Secretary  of  State,  Professor  of  Law  in  the 
Royal  Hungarian  University  of  Buda  Pest,  member  of  the  Cham- 
ber of  Deputies  of  the  Hungarian  Parliament,  etc.  December  4, 
1912. 
Belgium: 

His  Excellency  Baron  Descamps,  former  Minister  of  Sciences 
and  Arts,  Senator,  Secretary-General  of  the  InstitiU  de  Droit  /n- 
temoManaly  Professor  of  Law  in  the  University  of  Louvain.  Oc- 
tober 6, 1900;  October  6, 1912; 

Mr.  Ernest  Nys,  Counsellor  of  the  Court  of  Appeals  of  Brussels, 
Professor  of  Law  at  the  University  of  Brussels.  September  5, 
1905;  S^t^nber  14,  1911; 

Mr.  Arendt,  Honorary  Director-General  of  the  Ministry  of 
Foreign  Affairs.    January  23, 1907;  January  23, 1913; 

Mr.  J.  van  den  Heuvel,  Minister  of  State,  former  Minister  of 
Justice,  Professor  of  Law  in  the  University  of  Louvain.    No- 
vember 6,  1912. 
Bolwia: 

His  Excellency  Mr.  Severo  Fernandez  Alons6,  Doctor  of  Law, 
former  President  of  the  Republic,  former  Professor  of  Interna- 
tional Law  in  the  University  of  Chuquisaca,  Envoy  Extraordinary 
and  Minister  Plenipotentiary  of  Bolivia  to  Argentine  Republic. 
September  13, 1907;  December  1,  1913; 

His  Excellency  Mr.  Claudio  Pinilla,  Doctor  of  Law,  former 
Minister  of  Foreign  Affairs,  Minister  of  State.  September  12, 
1907;  December  1,  1913; 

His  Excellency  Mr.  Ignacio  Calder6n,  former  Minister  of 
Finance,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of 
Bolivia  to  the  United  States.  February  14,  1910;  December  1, 
1913; 

His  Excellency  Mr.  Eliodoro  Villaz6n,  Doctor  of  Law,  former 
President  of  the  Republic.    December  1, 1913. 
Brazil:  ^ 

His  Excellency  Mr.  Lafayette  Rodriguez  Pereira,  Doctor  of 
Law,  former  Senator,  former  State  Councilor,  former  President 
of  the  Council  of  Ministers  during  the  Empire.  September  13, 
1907;  February  11,  1914; 
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His  Excellency  Mr.  Ruy  Barbosa,  Doctor  of  Law,  Senator, 
former  Ambassador,  former  Vice-President  of  the  Provisional 
Government  of  the  Republic,  member  of  the  Academy  of  Brazil. 
September  13,  1907;  February  11,  1914; 

His  Excellency  M.  Clovis  Bevilaqua,  Doctor  of  Law,  Juris- 
consult of  the  Ministry  of  Foreign  Affairs,  Professor  of  the  Faculty 
of  Law  of  the  University  of  Recife,  member  of  the  Academy  of 
Brazil.    September  13, 1907;  February  11, 1914; 

His  Excellency  Mr.  Ubaldino  do  Amaral  Fontoura,  Doctor 
of  Law,  former  Senator,  former  Prefect  of  the  Federal  District. 
February  11,  1914. 
Bulgaria: 

Mr.  Nicolas  Gh^nadieff,  Doctor  of  Law,  lawyer,  former  Minis- 
ter of  Foreign  Affairs.    July  10-23,  1913; 

His  Excellency  Mr.  Dimitri  Stanicoff,  Doctor  of  Law,  former 
Minister  of  Foreign  Affairs,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  of  Bulgaria  to  Brussels  and  Paris.    July  10-23, 
1901;  July  10-23,  1913. 
Chile: 

Mr.  Carlos  Concha,  Doctor  of  Law,  former  Minbter  of  War 
and  Marine,  former  President  of  the  Chamber  of  Deputies, 
former  Envoy  Extraordinary  and  Minister  Plenipotentiary  of 
Chile  at  Buenos  Aires.  October  17,  1907;  January  26, 
1914; 

His  Excellency  Mr.  Miguel  Cruchaga,  Doctor  of  Law,  former 
President  of  the  Council,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  to  Buenos  Aires.  October  17,  1907;  January  26, 
1914; 

Mr.  Manuel  Alejandro  Alvarez,  Doctor  of  Law,  EUue  Diplomi 
of  the  Ecole  des  sciences  morales  et  politigues  de  Paris^  Technical 
Councilor  of  the  Ministry  of  Foreign  Affairs.  October  17,  1907; 
January  26,  1914; 

Mr.  Eliodoro  Yanez,  advocate  of  the  Court  of  Appeals  at 
Santiago  de  Chile,  former  Deputy,  former  Minister  of  Foreign 
Affairs,  Senator.   May  31, 1913. 
China: 

His  Excellency  Mr.  Wu  Ting  Fang,  former  Envoy  Extraordi- 
nary and  Minister  Plenipotentiary  at  Washington,  former  Im- 
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perial  Commissioner  for  the  Revision  of  the  Laws  of  China. 
April  4,  1905;  April  29,  1911; 

His  Excellency  Mr.  Hoo  Wei  Teh,  former  Under  Secretary  of 
State  of  the  Wai  Chaiao  Pu,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  to  Paris.    April  20,  1910; 

Mr.  J.  van  den  Heuvel,  Minister  of  State  of  Belgium,  former 
Minister  of  Justice,  and  Professor  of  Law  in  the  University  of 
Louvain.    April  20,  1910. 
Colombia: 

General  Jorge  Holguin,  former  Charg^  of  the  Executive  Power, 
former  Minister  of  Foreign  Affairs.    March  26, 1908; 

General  Marceliano  Vargas,  former  Minister  Plenipotentiary 
at  Paris,  former  Minister  of  the  Interior.    March  26,  1908; 

His  Excellency  Mr.  J.  Marcelino  Hurtado,  Envoy  Extraordi- 
nary and  Minister  Plenipotentiary  at  Rome.    March  26,  1908; 

Mr.  Filipe  Diaz  Erazo,  Councilor  of  the  Legation  at  Paris. 
March  26,  1908. 
Cuba: 

Mr.  Antonio  Sanchez  de  Bustamante,  Doctor  of  Law,  Senator, 
Professor  of  International  Public  and  Private  Law  at  the  Uni- 
versity of  Havana.   January  11, 1908;  January  29, 1914; 

His  Excellency  Mr.  Gonzalo  de  Quesada,  former  Envoy  Ex- 
traordinary and  Minister  Plenipotentiary  at  Washington,  En- 
voy Extraordinary  and  Minister  Plenipotentiary  at  Berlin.  Jan- 
uary 11,  1908;  January  29,  1914; 

His  Excellency  Mr.  Manuel  Sanguily,  former  Senator,  former 
Minister  of  Foreign  Affairs,  Inspector  General  of  the  Navy. 
January  11,  1908;  January  29,  1914; 

Mr.  Cosme  de  la  Torriente,  former  Secretary  of  State.    Janu- 
ary 29,  1914. 
Denmark: 

His  Excellency  Mr.  J.  H.  Deuntzer,  Privy  Councilor,  former 
President  of  the  Council  and  Minister  of  Foreign  Affairs,  former 
Professor  of  Law  in  the  University  of  Copenhagen,  Extraordinary 
Councilor  of  the  Supreme  Court.    October  14, 1910; 

Mr.  Axel  Vedel,  Chamberlain,  former  Director  of  the  Ministry 
of  Foreign  Affairs,  Prefect  of  the  Department  of  Praestoe.  Oc- 
tober 10,  1910; 
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Mr.  C.  E.  Cold,  Councilor  of  the  Court  of  Appeals  oi  Copen- 
hagen.   October  10,  1910; 

Mr.  D.  Nyholm,  Honorary  Councilor  of  State,  judge  of  the 
Mixed  Courts  of  Egypt,  Councilor  hors  cadre  of  the  Court  of  Ap- 
peals of  Copenhagen.    October  9, 1913. 
Dominican  ReptMic: 

Mr.  Apolinar  Tejera,  Secretary  of  State  for  Justice  and  Public 
Instruction.    September  16,  1907;  May  12,  1913; 

Mr.  Cabral  i  Baez,  lawyer,  former  Minister  of  Foreign  Affairs. 
May  13,  1914; 

Mr.  Manuel  A.  Bachado,  lawyer,  former  Minister  ot  Foreign 
Affairs.    May  13,  1914; 

Mr.  de  J.  Froncoso  de  la  Concha,  lawyer.  Councilor  before  the 
Supreme  Court.   May  13, 1914. 
Eduidor: 

His  Excellency  Mr.  Honorato  Vazquez,  Doctor  of  Law,  Dep- 
uty, Senator,  Under-Secretary  of  State  in  the  Ministry  of  Public 
Instruction  and  Foreign  Affairs,  Rector  of  the  University  of 
Azuay,  former  Envoy  Extraordinary  and  Minister  Plenipoten- 
tiary at  Lima  and  at  Madrid.  November  18,  1907;  January  20, 
1914; 

His  Excellency  Mr.  Victor  Rend6n,  former  Envoy  EJxtraordi- 
nary  and  Minister  Plenipotentiary  at  Paris.  November  18, 1907; 
January  30,  1914; 

His  Excellency  Mr.  Gonzalo  F.  C6rdova,  Doctor  of  Law, 
former  Deputy,  former  Senator,  former  Minister  of  State,  Envoy 
Extraordinary  and  Minister  Plenipotentiary  at  Washington. 
January  30,  1914; 

His  Excellency  Mr.  Augusto  Aguirre  Aparicio,  Doctor  of  Law, 
Envoy  Extraordinary  and  Minister  Plenipotentiary  at  Lima. 
January  30,  1914. 
France: 

Mr.  lAon  Bourgeois,  Doctor  of  Law,  former  Minister  of  Labor 
and  Social  Providence,  Minister  of  Foreign  Affairs,  former  Presi- 
dent of  the  Chamber  of  Deputies,  former  President  of  the  Coun- 
cil, Senator.    November  16,  1900;  November  16,  1912; 

Mr.  Decaris,  former  Ambassador,  former  Minister  of  Colonies, 
Senator.    May  21,  1905;  November  16,  1912; 
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Baron  d'Estoumelles  de  Constant,  Minister  Plenipotentiary, 
Senator.    November  16,  1900;  November  16,  1912; 

Mr.  Louis  Renault,  Minister  Plenipotentiary,  member  of  the 
Institui  de  Droit  International,  Professor  of  the  Faculty  of  law  of 
the  University  of  Paris  and  the  Ecole  libre  dea  sciences  politigves, 
(Councilor  of  the  Ministry  of  Foreign  Affairs.  Nov«nber  16, 
1900;  November  16,  1912. 
Germany: 

His  Excellency  the  Chevalier  von  Treutlein-Moerdes,  Director 
of  the  Royal  Ministry  of  Justice  of  Bavaria,  Councilor  of  State. 
January  21,  1914; 

Mr.  Johannes  Kriege,  Doctor  of  Law,  Privy  Councilor  of  Lega- 
tion, Director  of  the  Department  of  Foreign  Affairs,  Plenipo- 
tentiary of  the  Federal  Council.  November  30,  1906;  Novem- 
ber 30,  1912; 

Mr.  Ferdinand  von  Martitz,  Doctor  of  Law,  Privy  Councilor, 
Professor  of  Law  in  the  University  of  Berlin.  November  30, 
1900;  November  30,  1912; 

Mr.  von  Staff,  Doctor  of  Law,  President  of  the  Supreme  Court 
of  Marienwerder.    May  19, 1911. 
Great  Britain: 

The  Right  Honorable  Sir  Charles  Fitzpatrick,  Chirf  Justice 
of  Canada.    September  30, 1907;  September  30,  1913; 

The  Right  Honorable  Count  de  Desart,  Privy  Councilor, 
former  Procurer-General  of  the  Eang.    January  1,  1910; 

The  Right  Honorable  Viscount  James  Bryce,  Doctor  of  Law, 
Privy  Councilor,  former  Ambassador  to  Washington,  former 
Regius  Professor  of  Civil  Law  at  the  University  of  Oxford.    Jan- 
uary 28,  1913. 
Greece: 

Mr.  Denis  Stephanos,  Deputy,  fonner  Minister  of  Foreign 
Affairs.   December  16-29, 1901;  March  5-18, 1908; 

His  Excellency  Mr.  Georges  Streit,  Minister  of  Foreign  Affairs, 
former  Envoy  Extraordinary  and  Minister  Plenipotentiary  at 
Vienna,  former  Professor  of  Public  and  Private  International 
Law  at  the  University  of  Athens,  member  of  the  In^ihU  de  Droit 
Intemational    December  16-29, 1901;  March  5-18, 1908; 

Mr.  Michel  Kebedgy,  former  Councilor  of  the  Mixed  Court  of 
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Egypt,  former  Professor  of  Public  and  Private  International  Law 
at  the  University  of  Berne,  member  of  the  InstUiU  de  Droii 
Interryaiiondl .    December  10-29, 1901 :  March  5-18, 1908; 

Mr.  A.  Typaldo  Bassia,  Deputy,  Associate  Professor  of  Political 
Economy  at  the  University  of  Athens.   January  9-22, 1909. 
GvaJtemcda: 

Mr  Antonio  Batres  J&uregui,  Councilor  of  State,  former  Presi- 
dent of  the  Judicial  Power  and  of  the  Supreme  Court,  former 
Minister  of  Foreign  Affairs  and  of  Public  Instruction;  former 
Envoy  Extraordinary  and  Minister  Plenipotentiary  at  Washing- 
ton, Rio  de  Janeiro,  etc.    February  8, 1910; 

Mr.  Carlos  Salazar,  temporary  Dean  of  the  Faculty  of  Law, 
Advocate  of  Guatemala  before  the  Central  American  Court  of 
Justice,  former  member  of  the  Court  of  Appeals.  February  8, 
1910; 

Mr.  Antonio  Gonzalez  Saravia,  Doctor  of  Law,  member  of  the 
Supreme  Court.    July  5,  1913; 

Mr.  Alberto  Mencos,  Doctor  of  Law,  former  Minister  on  spe- 
cial missions  to  Salvador  and  Spain.    July  5,  1913. 
Haiti: 

Mr.  Jacques  Nicolas  Leger,  lawyer.  President  of  the  L^sla- 
tive  Society  of  Port  au  Prince,  former  Envoy  Extraordinary 
and  Minister  Plenipotentiary  at  Washington.    July  21, 1908; 

Mr.  Solon  Menos,  lawyer,  former  President  of  the  Legislative 
Society  of  Port  au  Prince,  former  President  of  the  Bar  Association 
of  Port  au  Prince,  former  Secretary  of  State  for  Finance,  of  Com- 
merce, Justice  and  Foreign  Relations.   July  21, 1908; 

Mr.  F.  D.  Legitime,  publicist,  former  President  of  the  Re- 
public.   July  21,  1908; 

Mr.  TertuUien  Guilbaud,  lawyer,  secretary  of  State  of  Public 
Instruction  and  Justice,  former  Chief  of  the  Cabinet  of  Haiti, 
former  member  of  the  Constitutional  Assembly  of  Haiti,  former 
Senator.    July  21,  1908. 
Italy: 

His  Excellency,  Mr.  Guido  Fusinato,  Doctor  of  Law,  Minister 
of  State,  former  Minister  of  Public  Instruction,  Honorary  Pro- . 
fessor  of  International  Law  at  the  University  of  Turin,  Deputy, 
Councilor  of  State.    December  7, 1908; 
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Mr.  Victor  Emmanuel  Orlando,  lawyer,  Professor  of  Constitu- 
tional Law  in  the  University  of  Rome.  Deputy,  former  Minister 
of  Justice    April  20,  1910, 

His  Excellency  Mr.  Tommaso  Tittoni,  Doctor  of  Law,  former 
Minister  of  Foreign  Affairs,  Senator,  Ambassador  at  Paris. 
April  24,  1911; 

Mr.  Charles  Schanzer,  Doctor  of  Law,  Deputy,  President  of  a 
section  of  the  Council  of  State,  former  Minister  of  Posts  and 
Telegraphs.    December  12,  1912. 
Japan: 

His  Excellency  Baron  Itchiro  Motono,  Doctor  of  Law,  Ambas- 
sador at  St.  Petersburg.  November  30, 1900;  November  30, 1912; 

Mr.  Henry  Willard  Denison,  Councilor  of  the  Ministry  of 
Foreign  Affairs.    November  30, 1900;  November  30, 1912. 
LdLxemburg: 

Mr.  Henri  Vannerus,  President  of  the  Council  of  State,  Presi- 
dent of  the  Supreme  Court.    October  10, 1903;  October  10, 1909. 
Mexico: 

Mr.  Jos^  Ives  Limatour,  Doctor  of  Law,  former  Secretary  of 
State  for  Finance  and  Public  Credit,  member  of  the  Institut  de 
France,  associate  of  the  Academic  des  sciences  morales  et  j>olitiques. 
March  7,  1907;  December  27,  1913; 

Mr.  Pablo  Macedo,  Doctor  of  Law,  former  President  of  the 
Monetary  Commission,  former  Director  of  the  National  School 
of  Jurisprudence  of  Mexico.  March  7,  1907;  December  27, 
1913; 

Mr.  Joaquin  D.  Casas6s,  Doctor  of  Law,  former  Ambassador 
at  Washington,  former  Director  of  the  National  School  of  Juris- 
prudence of  Mexico.    June  2,  1908; 

His  Excellency  Mr.  Carlos  Pereyra,  Envoy  Extraordinary  and 
Minister  Plenipotentiary  at  Brussels  and  The  Hague.    Decem' 
ber  27,  1913. 
Nicaragua: 

Mr.  D63ir6  Pector,  former  Consul-General  of  Honduras  and 
Nicaragua  at  Paris.    March  3, 1908. 
Norway: 

Mr.  G.  Gram,  former  Minister  of  State,  Governor  of  Province. 
November  17, 1900;  December  22, 1912, 
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His  Excellency  Mr.  George  Francis  Hagenip,  Doctor  of  Law^ 
former  Minister  of  State  and  President  of  the  Council,  Envoy 
Extraordinary  and  Minister  Plenipotentiary  at  Copenhagen  and 
The  Hague,  member  of  the  Nobel  Committee  of  the  Storthing, 
member  of  the  InstittU  de  Droit  International.  January  23,  1903; 
December  11,  1908; 

Mr.  Sigurd  Ibsen,  Doctor  of  Law,  former  Ministw  of  State. 
March  21, 1906;  March  9, 1912; 

Mr.  H.  J.  Horst,  former  President  of  the  Lagthing,  President 
of  the  Norwegian  Group  of  the  Interparliamentary  Union,  mem- 
ber of  the  Interparliamentary  Council,  member  of  the  Nobel 
Committee  of  the  Storthing,  member  of  the  Commission  of  the 
International  Peace  Bureau*  March  31, 1906;  March  9, 1912. 
Netherlands: 

His  Excellency  Jonkheer  A.  S.  de  Savorin  Lohman,  Doctor 
of  Law,  Minister  of  State,  former  Minist^  of  the  Intmor,  former 
Professor  of  the  Free  University  of  Amsterdam,  member  of  the 
Second  Chamber  of  the  States  General.  November  1,  1900; 
November  1,  1912; 

Jonkhe^  G.  L.  M.  H.  Ruys  de  Beerenbrouck,  Doctor  of  Law, 
former  Minister  of  Justice,  member  of  the  State  Council  on  Ex- 
traordinary Service,  Queen's  Commissioner  in  the  Province  of 
Limbourg.    November  1, 1900;  November  1, 1912; 

His  Excellency  M.  P.  W.  A.  Cort  van  der  Linden,  Doctor  of 
Law,  former  Minister  of  Justice,  former  member  of  the  State 
Council,  Minister  of  the  Interior.    November  1, 1912; 

His  Excellency  Jonkheer  A.  P.  C.  van  Kamebeek,  Doctor  of 
Law,  Minister  of  State,  former  Minister  of  Foreign  Affairs. 
October  24,  1913. 
Panama: 

Mr.  RanK)n  Vald^,  Doctor  of  Law,  Minister  Resident  of 
Panama  at  London  and  Brussels.    July  12, 1913; 

His  Excellency  Mr.  Belisario  Porras,  Doctor  of  Law,  fanner 
Envoy  Extraordinary  and  Minister  Plenipotentiary  at  San  Jos^, 
and  at  Washington,  President  of  Panama,  1912^1916.   March  18, 
1911. 
Peru: 

Mr.  R&mon  Ribeyro,  Doctor  of  Law,  President  of  the  Supreme 
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Court,  Professor  of  Public  International  Law  in  the  University 
of  Lima,  former  Minister  of  State.    May  23, 1910; 

Mr.  Luis  F.  Villaritn,  Doctor  of  Law,  Rector  of  the  University 
of  Lima,  member  of  the  Supreme  Court,  former  Minister  of  State. 
May  23,  1910; 

His  Excellency  Mr.  Manuel  Alvarez  Calderon,  Doctor  of  Law, 
Professor  in  the  University  of  Lima,  Envoy  Extraordinary  and 
Minister  Plenipotentiary  at  Brussels  and  Berne.    May  23,  1910; 

Mr.  Lizardo  Alzamora,  Doctor  of  Law,  Member  of  the  Supreme 
Court,  Professor  of  the  Faculty  of  Law,  former  dean  of  the  same 
faculty,  former  Minister  of  Justice,  etc.,  etc.    May  12,  1905; 
June  2,  1918. 
Persia: 

His  Excellency   Mirza  Hassan-Kahn  Mouchir  ed  Dovleh, 
former  Envoy  Extraordinary  and  Minister  Plenipotentiary  at 
St.  Petersburg,  Minister  of  Public  Instruction.    May  12,  1905, 
June  2,  1913. 
Portugal: 

His  Excellency  Mr.  Fernando  Mattoso  Santos,  former  Minister 
of  Finance  and  Foreign  Aflfairs.  November  13,  1903;  Novem- 
ber 14,  1909; 

His  Excellency  Mr.  Jos6  Capello  Frango  FrazSo  (Comte  de 
Penha  Garcia),  former  President  of  the  Chamber  of  Deputies. 
May  25,  1910; 

His  Excellency  Mr.  Arturo  Pinto  Miranda  Montenegro,  former 
Minister  of  Justice.   May  26, 1909. 
Roumania: 

Mr.  Theodore  G.  Rosetti,  former  President  of  the  Council  of 
Ministers,  former  President  of  the  High  Court  of  Appeals  and 
Justice,  Senator.    November  21,  1900;  November  21,  1912; 

Mr.  Jean  N.  Lahovary,  former  Minister  of  Foreign  Affairs, 
former  Envoy  Extraordinary  and  Minister  Plenipotentiary, 
former  Secretary  of  State  for  the  Departments  of  Agriculture 
and  Customs,  Deputy.   November  21, 1900;  November  21, 1912; 

Mr.  Constantin  G.  Dissescu,  Secretary  of  State  for  the  De- 
partment of  Religion  and  Public  Instruction,  Professor  of  the 
University  of  Bucarest,  Senator.  November  21,  1906;  Novem- 
ber 21,  1912. 
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Russia: 

His  Excellency  Mr.  A.  Sabourofif,  Secretary  of  State,  member 
of  the  Council  of  the  Empire,  President  of  the  first*  Department 
of  the  Council  of  the  Empire,  Senator,  Privy  Councilor.  De- 
cember 20,  1909; 

His  Excellency  Mr.  Tagantzefif,  member  of  the  Council  of  the 
Empire,  Senator,  Privy  Councilor.    December  20,  1909; 

His  Excellency  Baron  Michel  de  Taube,  Doctcnr  of  Law,  Ad- 
junct Minister  of  Public  Instruction,  Privy  Councilor.    Decem- 
ber 20,  1909. 
Saloador: 

Mr.  Manuel  Delgado,  Doctor  of  Law,  former  Minister  of 
Foreign  Affairs,  former  Envoy  Extraordmary  and  Minister 
Plenipotentiary,  former  Rector  of  the  National  University. 
November  2,  1909; 

Mr.  Salvador  Gallegos,  Doctor  of  Law,  former  Minister  of 
Foreign  Affairs,  former  Envoy  Extraordinary  and  Minister 
Plenipotentiary.    November  2,  1909; 

Mr.  Salvador  Rodriguez  Gonz&lez,  Doctor  of  Law,  Secretary 
of  State  for  the  Ministry  of  Foreign  Affairs,  of  Justice  and  Public 
Worship.    November  2,  1909; 

Mr.  Alonso  Reyes  Guerra,  Doctor  of  Law,  Consul-General 
to  Germany.    August  7,  1911. 
Servia: 

His  Excellency  Mr.  Georg  Pavlovitch,  former  Minister  of 
Justice,  former  Professor  of  the  Faculty  of  Law  of  Belgrade, 
former  President  of  the  Court  of  Appeals.  April  3-16,  1901; 
March  15-28,  1913; 

His  Excellency  Mr.  Milenko  R.  Vesnitch,  Doctor  of  Law,  former 
Minister  of  Justice,  former  President  of  the  Scoupchtina,  former 
Professor  of  the  Faculty  of  Law  of  Belgrade,  Envoy  Extraordi- 
nary and  Minister  Plenipotentiary  at  Paris,  member  of  the  Institut 
de  DraU  IrUematianaL  April  3-16, 1901 ;  March  15-28,  1913. 
Siam: 

Mr.  Carragioni  d'Orelli,  Doctor  of  Law,  Councilor  of  Legation, 
Paris.    June  9,  1909; 

Mr.  Jens  I.  Westengard,  Consul-General  of  Siam,  Minister 
Plenipotentiary.    March  6,  1911. 
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Sweden: 

His  Excellency  Mr.  Knut  Hjalmar  Ltonard  de  Hammarskjdld, 
Doctor  of  Law,  former  Minister  of  Justice,  former  Minister  of 
Religion  and  Public  Instruction,  former  Envoy  Ebttraordinary 
and  Minister  Plenipotentiary  at  Copenhagen,  former  President 
of  the  Court  of  Appeals  of  J6nk5ping,  fonner  President  of  the 
faculty  of  Law  of  Upsala,  former  Governor  of  the  Province  of 
Upsala,  President  of  the  Council,  Minister  of  War.  December  2, 
1904,  November  26, 1910; 

Mr.  Johan  Frederik  Ivar  Afzelius,  Doctor  of  Law,  President 
of  the  Court  of  Appeals  of  Stockholm,  former  Councilor  of  the 
Supreme  Court,  member  of  the  First  Chamber  of  the  Diet. 
February  18,  1905;  November  26, 1910; 

Mr.  Johannes  Hellner,  Doctor  of  Law,  former  Minister  without 
portfolio,  former  member  of  the  Supreme  Court,  member  of  the 
Second  Chamber  of  the  Diet.  December  7,  1906;  December  7, 
1912; 

His  Excellency  Baron  Carl  Nils  Daniel  Bildt,  Doctor  of  Let- 
ters,  Envoy  Extraordinary   and   Minister  Plenipotentiary  at 
Rome,  member  of  the  Swedish  Academy  at  Stockholm.     De- 
cember 7,  1906;  December  7, 1912. 
Switzerland: 

His  Excellency  Mr.  Charles  Edouard  Lardy,  Doctor  of  Law, 
Envoy  Extraordint^ry  and  Minister  Plenipotentiary  at  Paris, 
member  and  former  President  of  the  Inatitui  de  Droit  Intemor 
ttanal.    December  31,  1900;  December  9,  1912; 

Mr.  Eugene  Huber,  Doctor  of  Law,  Professor  of  Private 
Law  in  the  University  of  Berne.  June  10,  1905;  March  19, 
1912; 

Mr.  Leo  Weber,  Doctor  of  Law,  former  Federal  Judge,  Colonel 
of  Military  Justice  and  former  Auditor-in-Chief  of  the  Swiss 
army.   January  3, 1910;  January  1,  1913. 
Turkey: 

His  Highness  Ibrahim  Hakky  Pacha,  former  Grand-Vizier. 
January  28,  1909; 

His  Excellency  Gabriel  Nouradounghian,  Senator,  fonner 
Minister  of  Commerce  and  Public  Works,  former  Minister  of 
Foreign  Affairs.    January  28,  1909; 
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His  Excellency  Yorghiadis  Effendi,  Senator.  January  28, 
1909; 

His  Excellency  Said  Bey,  Vice-President  of  the  legislative  sec- 
tion of  the  Council  of  State.    September  17, 1909. 
United  States: 

Hon.  George  Gray,  Doctor  of  Law,  former  Senator,  Judge  of 
the  Circuit  Court.    October  11,  1900;  November  27,  1912; 

Hon.  Oscar  S.  Straus,  former  Secretary  of  Commerce  and 
Labor,  former  Ambassador  to  Constantinople.  January  9, 
1902;  January  10,  1914; 

Hon.  Elihu  Root,  former  Secretary  of  State,  Senator  for  New 
York,  associate  member  of  the  InatihU  de  Draii  Iniernational. 
December  15,  1910; 

Hon.  John  Bassett  Moore,  Professor  of  International  Law  in 
Columbia  University,  former  Counselor  of  the  Department  of 
State,  member  of  the  InstittU  de  Droit  Intematianal.    Novem- 
ber 27,  1912. 
Uruguay: 

Mr.  Juan  Pedro  Castro,  Doctor  of  Law,  Senator,  former  Pro- 
fessor of  civil  law  at  the  University  of  Montevideo,  honorary 
member  of  the  Council  of  Information,  former  President  of  the 
Senate,  former  Envoy  Extraordinary  and  Minister  Plenipoten- 
tiary at  Paris  and  Brussels.   August  9, 1907;  August  9, 1913; 

Mr.  Juan  Zorilla  de  San  Martin,  Doctor  of  Law,  former  Minis- 
ter Plenipotentiary,  former  Professor  of  Public  International 
Law.    April  25,  1911; 

Mr.  Joa4  Pedro  Massera,  Doctor  of  Law,  former  Director 
General  of  Public  Instruction,  former  Professor  of  Penal  Law, 
member  of  the  Chamber  of  Deputies.    April  25, 1911 ; 

Mr.  Manuel  B.  Otero,  lawyer.  Senator,  former  Professor  of 
the  University  of  Montevideo.    January  13,  1914. 
Venezuela: 

Mr.  Nicomedes  Zuloaga,  Doctor  of  Law,  lawyer,  fonner  mem- 
ber of  the  Court  of  Appeals.    March  23, 1909; 

Mr.  Francisco  Arroyo  Parejo,  Doctor  of  Law,  lawyer,  former 
Procurer  General,  Professor  of  Civil  Law  at  the  University  of 
Caracas.    March  23,  1909; 

Mr.  Carlos  IA)n,  Doctor  of  Law,  former  Minister  of  Public 
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May,  19H. 

instruction,  former  Member  of  the  Court  of  Appeals,  Professor 
of  Political  Economy  and  Sociology  at  the  University  of  Caracas, 
March  23,  1900; 

Mr.  Manuel  Antonio  Matos,  former  Senator,  former  Minister 
of  France.    March  23, 1909. 

27-29  The  Lake  Mohonk  Conference  on  International  Arbi- 
tration met  at  Mohonk  Lake,  New  York.  Hon.  John  Bassett 
Moore,  formerly  Counselor  of  the  Department  of  State,  pre- 
sided. 

28  Peru.  Argentina,  Brazil,  Chile  and  the  United  States  recognized 
the  new  Peruvian  Government  under  the  presidency  of  Col. 
Oscar  Benavides.  The  United  States  recognized  the  provisional 
government  of  Peru,  February  12,  1914. 

28  Austria-Hungary — United  States.  Ratifications  exchanged  of 
agreement,  signed  at  Washington,  May  6,  1914,  extending  dura- 
ticm  of  arbitration  convention  of  January  15,  1909.  English, 
German  and  Hungarian  texts:  [/.  S,  Treaty  Series,  No.  592. 

June,  1914. 

1  Mongolia.  In  an  identic  note  to  the  American,  British,  French 
and  German  Ministers  to  China,  the  Govonment  of  Mongolia 
reasserted  that  Mongolia  was  no  longer  under  the  jurisdiction 
of  China,  and  begged  that  consuls,  or  other  properly  authorized 
representatives,  be  sent  to  Urga  to  conclude  treaties  of  com- 
merce and  friendship  similar  to  that  concluded  with  Russia. 
The  note  states  that  this  request  has  been  made  twice  previously 
and  no  answer  received.  Mongolia  has  refused  to  participate 
in  the  proposed  conference  between  China  and  Russia  to  deter- 
mine Mongolian  boundaries,  and  it  is  reported  that  a  body  of 
5,000  well-equipped  Hunghuzes  are  camping  northwest  of  Chih- 
feng  under  orders  for  Urga  in  Inner  Mongolia.  Times,  June  2, 
1914. 

5  France — Germany.  French  decree  promulgating  the  convention 
regulating  the  sale  of  alcoholic  beverages,  signed  January  13, 
1914.    French  text  :J,0.,  19 H  :5010. 

5  France — Italy.  French  decree  promulgating  convention  relat- 
ing to  marriage  signed  Aug.  4,  1912,  ratifications  of  which  were 
exchanged  June  1,  1914.    French  text:  J,  0.,  19H'J^0\Q, 
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June,  1914- 

11  Panama  Tolls.  The  United  States  Senate  passed,  with  an  amend- 
ment aflSrming  that  the  United  States  does  not  relinquish  any 
rights  under  treaties  between  Great  Britain  and  the  United 
States,  the  bill  repealing  the  tolls  exemption  clause  in  the  Panama 
Canal  Act.  The  House  of  Representatives  passed  the  bill  as 
amended  June  11,  and  the  President  signed  it  June  15,  1914. 

13  Greece  formally  annoimces  the  annexation  of  the  Turkish  Islands 
of  Chios  and  Mitylene. 

15  Germany — Great  Britain.  Agreement  initialled  concerning  the 
Bagdad  Railway.    Times,  June  16,  1914. 

30  Mexico.  The  mediation  conference  which  met  at  Niagara,  May 20, 
ended.  No  formal  meeting  was  held,  but  a  recess  was  taken, 
and  in  case  of  need  the  mediators  will  assemble  elsewhere. 

30  Greece — United  States.  The  President  signed  the  Navy  Ap- 
propriation bill,  1914-1915,  which  has  an  amendment  authoriz- 
ing the  sale  of  the  American .  battleships  Idaho  and  Mississippi 
to  Greece  for  $12,000,000.  The  sale  was  completed  by  the 
deposit  of  the  certified  check  July  8,  1914. 


INTERNATIONAL  CONVENTIONS 
adhesions,  ratifications  and  denunciations 

CoLUSiONS  AND  SALVAGE  AT  Sea.    Brussels,  September  23,  1910. 
Adhesions: 

Great  Britain  for  Newfoundland.    Feb.  4,  1914.    Reichs.  G., 
1914'£8. 
Hague  Conventions.     Divorce,  marriage,  guardianship.     June  12, 
1902. 
Denunciation: 

France.   Nov.  12, 1913.   R.  gin.  de  dr.  int.  pvb.,  «0:750. 

LiTERABT  AND  Artistic  PROPERTY.    Heme,  September  9, 1886;  Berlin, 
Nov.  8, 1908. 
Adhesion: 

Great  Britain  for  Isle  of  Man  and  India.   J.  0.,  1914'22I90. 
Great  Britain  for  New  Zealand.   J.  0.,  1914:2996. 
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LiTBRART  AND  ARTISTIC  PROPERTY.    Buenos  Aires,  August  11,  1910. 
Ratifications: 

Ecuador.    B.  Rel  Ext.  (Ecuador),  1914'J12. 
Honduras.  B.  Rel  Ext.  (Ecuador),  1914:715. 

Naturalized  Citizens.    Buenos  Aires,  August  10,  1910. 
Ratifications: 

Ecuador.    B.  Rel  Ext.  (Ecuador),  1914:112. 

Obscene  Publications.    Paris,  May  4, 1910. 
Adhesions: 

Great  Britain  for  India.    October  1,  1913.    R.  gtn.  de  dr.  int. 
jmb.,  21 :104. 

Opium.    The  Hague,  Jan.  23,  1912. 
Adhesion: 

Venezuela.   October  28, 1913.    B.  Rel.  Ext.  (Venezuela),  4 :465. 

Patents.   Buenos  Aires,  Aug.  10, 1910. 
Ratification: 

Ecuador.    B.  Rel.  Ext.  (Ecuador),  1914:712. 

Pecuniary  Claims.   Buenos  Aires,  Aug.  10, 1910. 
Ratification: 

Ecuador.    B.  Rel  Ext  (Ecuador),  1914:712. 

Postal  Convention*   Rome,  May  26,  1906. 
Ratification: 

China.    Monit.,  1914:lSMt' 

Spain.    Monit.,  1914:2809. 

Venezuela.   Sept.  30,  1913.    B.  Rel  Ext  (Venezuela),  4:647. 

Radiotelegraph.   London,  July  5,  1912. 
Ratifications: 

Austria-Hungary,  and  Bosnia-Herzegovina,  March  12,  1914. 

Bulgaria,  April  27,  1914. 

Chile,  AprU  16,  1914. 

Italy,  Eritrea  and  Somalia,  June  18, 1913. 

San  Marino,  August  1,  1913. 

Norway,  October  8,  1913. 

Sweden,  August  8,  1913. 
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Accessions: 

Cyrenauca,  January  13,  1914. 

Mexico  (R),  October  6,  1913. 

Great  Britain  for  Sarawak,  April  23, 1914. 

Tripolitana.    January  13,  1914. 

G.  B.  Treaty  Series,  1914,  No.  7;  MonU.,  1914:1S6. 

Japanese  ratification  of  July  16,  1913  included  Choeen  and 
Formosa,  Japanese  Somaliland,  and  Kwangtung;  ratification 
of  Portugal  December  2,  1913,  included  Portuguese  colonies; 
ratification  of  Spain,  June  27,  1913,  included  Spanish  colo- 
nies.   J.O.,1914'A701. 

Sanitary  Convention.    Paris,  January  26, 1912. 

Signed  by  Germany,  United  States,  of  America,  Argentine  Re- 
public, Austria-Hungary,  Belgium,  Bolivia,  Bulgaria,  Chile, 
Colombia,  Costa  Rica,  Cuba^  Denmark,  Ecuador,  Spain, 
France,  Great  Britain,  Greece,  Guatemala,  Haiti,  Honduras, 
Italy,  Luxembourg,  Mexico,  Montenegro,  Netheriands, 
Norway,  Panama,  Persia,  Portugal,  Roumania,  Russia, 
Salvador,  Servia,  Siam,  Sweden,  Switierland,  Turkey, 
Egypt,  Brazil,  Uruguay. 
Ratifications: 

Netherlands,  February  26,  1914. 
French  and  Dutch  texts:  Staatsblad,  1914,  No.  57. 

Trademarks.    Buenos  Aires,  August  10,  1910. 
Ratifications: 

Ecuador.    B.  ReL  ExL  (Ecuador),  1914:712. 

White  Slavery.    Paris,  May  4, 1910. 
Adhesions: 

Great  Britain  for  Papua  and  Norfolk  Island  and  Australia. 
ReichsG.,  1914:105. 

Kathrtn  Sellers. 


PUBLIC  DOCUMENTS  RELATING  TO  INTERNATIONAL  LAW 

GREAT  BRITAIN  ^ 

Aliens  Act,  1905.  Annual  report  of  H.  M.  Inspector  and  statement 
with  regard  to  the  expulsion  of  aliens  for  1913.   Cd.  7345.    9J^. 

Arbitration  treaty  with  Italy,  signed  at  Rome,  February  1,  1904, 
Exchange  of  notes  renewing  for  a  further  period  of  five  years.  London, 
January  31,  1914.  Treaty  series^  1914,  No.  4«  Id- 
Arbitration  treaty  with  Spain  signed  at  London,  February  27,  1904, 
Exchange  of  notes  renewing  for  a  further  period  of  five  years.  London, 
February  15,  1914.    Treaty  series,  1914,  No.  S.    Id. 

British  nationality  and  status  of  aliens.  Bill  to  consolidate  and  amend 
the  enactments  relating  to.  Sess.  1914*  H.  L.  No.  24^  ^-  C.  No.  169, 
each  2]/^. 

Colombia.  Translation  of  the  new  Colombian  customs  tariff  law, 
with  comparison  of  new  and  former  rates  of  duty.    Cd.  7351.    7J^. 

Commercial  travellers.  Memorandum  summarizing  the  regulations 
in  force  in  British  India,  British  self-governing  Dominions,  Crown 
Colonies  and  Protectorates,  and  foreign  coimtries  with  regard  to  British 
commercial  travellers.    Cd.  7031.    113^. 

Copyright,  International.  Order  in  Council,  Feb.  9,  1914,  amending 
the  Order  in  Council,  June  24,  1912,  regulating  copyright  relations 
with  the  foreign  countries  of  the  Berne  Copyright  Union  as  regards 
Italy.    StatiUory  Rules  and  Orders,  1914,  No.  223.    l^^d. 

Copyright,  International.  Order  in  Council,  March  30,  1914,  vary- 
ing Order  in  Council,  Feb.  9,  1914,  regulating  copyright  relations  as 
regards  Italy.    Statutory  Rules  and  Orders,  1914,  No.  621.    l^d. 

Dominions.  Correspondence  relating  to  the  representation  of  the 
self-governing  Dominions  on  the  Committee  of  Imperial  Defense  and 
to  a  proposed  naval  conference.    Cd.  7347.   2J/^d. 

Fleets  of  Great  Britain,  France,  Russia,  Germany,  Italy,  Austria- 
Hungary,  United  States  of  America,  and  Japan,  distinguishing  the 

^  Official  publications  of  Great  Britain  and  many  of  the  British  colonies  may  be 
purchased  of  Wyman  &  Sons,  Ltd.,  Fetter  Lane,  E.  C.  London,  England. 
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classes  of  vessels  built  and  building,  with  date  of  launch,  displacement, 
armaments,  etc.,  January  1, 1914.   H.  C  Paper^  No.  IIS^  1914.   9^^ 

German  Imperial  and  State  Nationality  Law,  July  22,  1913,  and 
memorandum  thereon.    Cd.  7277.   2d. 

India,  British  East.  Return  of  wars  and  military  operations  on  or 
beyond  the  borders  of  British  India,  in  which  the  Government  of  India 
has  been  engaged  since  1908,  showing  causes,  results  obtained,  num- 
bers of  troops  employed,  cost,  etc.    H.  C.  Rept.  1914,  No.  184. 

International  Conference  on  Safety  of  Life  at  Sea.  Text  of  the  con- 
vention signed  at  London,  January  20,  1914.  (With  translation)  Cd. 
72Ji6.    Is.    9d. 

International  Opium  C!onference,  Second,  held  at  The  Hague,  July, 
1913,  Correspondence  respecting  the.    Cd.  7276.   3}/i  d. 

Panama  Canal  Tonnage  Measurement,  Rules  for.  Proclamation  by 
the  President  of  the  United  States.    Cd.7S06.    Z^jL 

Parcel  post  agreement  between  the  United  Kingdom  and  France, 
signed  at  Paris,  November  22, 1913.    Treaty  serieSf  1914,  No.  2.   Z}^. 

Peace  Conference,  Second  Hague.  Bill  to  make  such  amendments 
in  the  law  with  respect  to  international  tribunals,  neutrality,  and  other 
matters  as  are  necessary  to  enable  certain  conventions  of  the  Second 
Peace  Conference  to  be  carried  into  effect.  H.  C.  BiB,  No.  162,  1914* 
2d. 

Persia.  Further  correspondence  respecting  the  affairs  of.  (February 
to  October,  1913.)    Cd.7280.    Is.    lOd. 

Portuguese  West  Africa.  Further  correspondence  respecting  con- 
tract labor  in  (January  to  December,  1913.)    Cd.  7279.    Is. 

Rhodesia,  Southern.  Correspondence  relating  to  the  Constitution 
of.    (October,  1910,  to  April,  1914.)    Cd.  7264.    3d. 

Slavery,  peonage  and  forced  labor.  Bill  to  consolidate  and  amend 
enactments  relating  to  the  slave  trade,  and  to  make  further  and  better 
provision  with  respect  to  slavery,  peonage  and  forced  labor,  and  to  cer- 
tain companies.   H.  C.  Bill,  No.  lS4f  1914*   4d. 

Spain  and  Ekigland.  Letters,  despatches,  and  state  papers  relating  to 
the  negotiations  between.  Preserved  in  the  archives  at  Vienna,  Brussels, 
Simancas,  and  elsewhere.    Vol.  X.    Edward  VI.    1550-1552.    ISs.    6d. 

Union  of  South  Africa.  Report  of  the  Indian  Enquiry  Commisaon. 
Cd.7266.    5d. 

Union  of  South  Africa.  Text  of  the  Indenmity  and  Undearables 
Special  Deportation  Bill.    Cd.721S.    Id. 
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UNITED  STATES  ^ 

American  seamen  in  merchant  marine  of  United  States.  Hearings 
on  S.  136  to  promote  welfare  of,  to  abolish  arrest  and  imprisonment  as 
penalty  for  desertion  and  to  secure  abrogation  of  treaty  provisions  in 
relation  thereto,  and  to  promote  safety  at  sea.  Feb.  24-March  13, 
1914.   3  pts.    iv  +  587  p.   Merchant  Marine  and  Fisheries  Committee, 

Arbitration  convention  between  United  States  and  Great  Britain, 
signed  April  4,  1908,  Agreement  extending  duration  of.  Signed  at 
Washington,  May  31, 1913.   4  p.    Treaty  senes,  587.   State  Dept. 

Arbitration  convention  between  United  States  and  Spain,  signed 
April  20,  1908,  Agreement  extending  duration  of.  Signed  at  Washing- 
ton, May  29,  1913.  4  p.  Treaty  series,  586.  (English  and  Spanish.) 
Staie  Dept. 

Arbitration  convention  between  United  States  and  Sweden  signed  at 
Washington,  May  2,  1908,  Agreement  extending  duration  of.  Signed 
Washington,  June  28, 1913.  4  p.  (English  and  French.)  Treaty  series, 
585.    State  Dept. 

Canada-United  States  fisheries.  Hearings  on  H.  13005,  Feb.  20, 
1914,  39  p.;  Feb.  26,  1914,  19  p.;  March  7  and  13, 1914,  24  p.  Foreign 
Affairs  Committee. 

.    Report  amending  H.  13005,  to  give  effect  to  treaty  between 

United  States  and  Great  Britain  concerning  fisheries  in  waters  contigu- 
ous to  United  States  and  Canada,  signed  Washington,  April  1  [11], 
1908.    Feb.  27,  1914.    4  p.    H,  rp.  312.    Foreign  Affairs  Committee. 

.    Report  favoring  S.  4437  to  give  effect  to  treaty  between 

United  States  and  Great  Britain  concerning,  signed  at  Washington, 
April  1  [11],  1908.  Feb.  26,  1914.  2  p.  S.  rp.  290.  Foreign  Relations 
Committee. 

Canal  Zone,  Isthmus  of  Panama.  Executive  order  relating  to  Canal 
Zone  judiciary.   March  12, 1914.   2  p.   No.  1898.   State  Dept. 

Chinese,  Treaty,  laws  and  rules  governing  admission  of;  rules  ap- 
proved Jan.  24,  1914.    73  p.    Paper,  5c.    Immigration  Bureau. 

Claims.  References  to  acts  authorizing  payment  for  property  lost, 
captured,  or  destroyed  by  enemy  while  in  military  service,  etc.,  deci- 
sions of  Supreme  Court  and  Court  of  Claims  on  assignment  of  claims 
against  United  States,  and  veto  messages  of  James  K.  Polk,  Franklin 

'  When  prices  are  given,  the  document  in  question  may  be  obtained  for  the  amount 
noted  from  the  Superintendent  of  Documents,  Government  Printing  Office,  Wash- 
ington, D.  C. 
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Pierce  and  Grover  Cleveland  <rf  French  ^x>liation  CHaims,  1914.    38  p. 
War  Claims  Committee. 

Colon  fire  claims.  Communication  with  accompanying  papers,  being 
copies  of  all  correspondence  between  Department  of  State  and  Govern- 
ment of  Panama  in  regard  to  settlement  of  Colon  fire  claims,  by  arbi- 
tration or  otherwise,  since  publication  of  S.  doc.  264,  pts.  1  and  2,  57th 
Congress,  1st  session,  and  S.  doc.  199,  58th  Congress,  2d  session,  on 
same  subject.    Feb.  4,  1914.    115  p.    S.  doc.  405.   State  DepL 

Copyright.  H.  9897  to  amend  act  to  amend  and  consolidate  acts 
respecting  copyright,  so  as  to  require  that  one  copy  of  best  edition  of 
work  shall  be  deposited  with  Register  of  Copyrights  when  author  of 
work  is  citizen  or  subject  of  foreign  state  or  nation  and  such  work  has 
been  published  in  foreign  country.  March  28, 1914.  1  p.  Pub.  No.  78. 
5c. 

Copyright  law  of  United  States  in  force  July  1,  1909,  as  amended  by 
acts  of  Aug.  24,  1912,  March  2,  1913,  and  March  28,  1914;  with  rules  of 
practice  and  procedure  under  sec.  25,  by  Supreme  Court.  Edition  of 
March,  1914.    52  p.    Bulletin  H.   Copyright  Office.   Paper,  10c. 

Dairy  Congress,  Sixth  International.  Message  relative  to  acceptance 
by  United  States  of  invitation  from  Government  of  Switzerland  to  said 
delegates  to,  to  be  held  at  Berne,  June  8-10,  1914,  with  accompanying 
papers.    Feb.  2, 1914.   6  p.   S.  doc.  400.   Paper,  5c. 

Diplomatic  and  consular  service  of  the  United  States;  corrected  to 
March  18,  1914.    46  p.   StaU  Dept. 

Diseases  of  Occupation,  Third  International  Congress  for.  Message 
transmitting  certain  papers  relating  to  acceptance  of  invitation  of  Gov- 
ernment of  Austria-Hungary  to  send  delegates  to,  to  be  held  at  Vienna, 
September,  1914,  and  recommending  appropriation  to  defray  expenses 
of  participation  by  United  States.  Feb.  2,  1914.  7  p.  S.  doc.  401. 
Paper,  5c. 

Extradition  treaty  between  United  States  and  Paraguay,  signed 
Asuncion,  March  26,  1913.  12  p.  Treaty  series,  4^5.  (English  and 
Spanish.)    State  Dept. 

Hawaii.  Report  amending  S.  1759  to  reimburse  certain  fire  insur- 
ance companies  amounts  paid  by  them  for  property  destroyed. in  sup- 
pressing bubonic  plague  in  Hawaii  in  1899  and  1900.  7  p.  S.  rp.  BOS. 
Senate  Claims  Committee. 

.    Report  favoring  H.  4480,  to  reimburse  certain  fire  insurance 

companies  amounts  paid  by  them  for  property  destroyed  in  suppressing 
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bubonic  plague  in  Hawaii  in  1899  and  1900.  March  17,  1914.  8  p. 
H,  rp.  316.    House  Claims  Committee. 

Hygiene  and  Demography,  Transactions  of  16th  International  Con- 
gress on,  Washington,  Sept.  23-28,  1912,  witJi  accompanying  papers. 

1913.  6v.  in9pts.    State  Dept. 

Immigration.  Hearings  relative  to  restriction  of  immigration  of 
Hindu  laborers  into  United  States,  Feb.  13-26,  1914.  3  pts.  [vi]  +3- 
126  p.    Immigration  and  Naturalization  Committee. 

.     Letter  transmitting  comments,  data,  and  suggestions  on 

H.  6060  to  regulate  immigration  of  aliens  to  and  residence  of  aUens  in 
United  States.  Feb.  2,  1914.  17  p.  H.  doc.  689.  Paper,  5c.  Labor 
Dept. 

.    Additional  observations.    Feb.  4,  1914.    2  p.    H.  doc.  703. 

Paper,  5c.    Labor  Dept. 

.    Report  amending  H.  6060  to  regulate  immigration  of  aliens 

to  and  residence  of  aliens  in  United  States.  March  19,  1914.  16  p. 
S.  rp.  355.    Foreign  Relations  Committee. 

.  Detailed  comment  by  Department  of  Labor  relative  to  pro- 
visions of  H.  6060  to  regulate  immigration  of  aliens  to  and  residence  of 
aliens  within  United  States.  March  19,  1914.  18  p.  S.  doc.  451.  Pa- 
per, 5c.    Lahor  Dept. 

.    Annual  report  of  the  Commissioner  General  of  Immigration, 

fiscal  year  1913.    262  p.    2  pi.    Paper,  20c    Immigration  Bureau. 

.    Laws,  rules  of  Nov.  15,  1911.    3d  ed.    Sept.  9,  1913.    69  p. 

Paper,  10c.    Immigration  Bureau. 

International  Congress  of  Chambers  of  Commerce,  Report  from 
Secretary  of  State,  being  invitation  from  Government  of  French  Re- 
public to  send  delegates  to  Sixth,  Paris,  June  8-10,  1914.    April  25, 

1914.  4  p.    H.  doc.  928.    State  Dept. 

International  convention  relating  to  safety  of  life  at  sea.  Message 
from  President  of  United  States  transmitting  authenticated  copy  of, 
detailed  regulations  thereunder,  final  protocol,  and  voeux  expressed 
by  conference,  all  signed  at  London,  Jan.  20,  1914,  and  report  from 
United  States  Commissioners  to  International  Conference  on  Safety  of 
Life  at  Sea  giving  summary  of  subjects  considered  and  conclusions  ar- 
rived at  as  embodied  in  convention,  with  report  of  Andrew  Furuseth 
submitted  to  President  after  his  resignation  as  Commissioner  from 
United  States,  Memorial  of  International  Seaman's  Union  of  America. 
1914.    iii+3-142p.    map.   S.  doc.  463. 
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.    Hearings.    262  p.    il.    Foreign  Relations  ComtniUee. 

.    Report  to  President  of  United  States  submitted  by  Andrew 


Furuseth  after  his  resignation  as  Commissioner  from  United  States  to 
International  Conference  on  Safety  of  Life  at  Sea  which  met  in  London, 
Nov.  12,  1913.    12  p.    Foreign  Relations  Committee. 

.  Memorial  of  seamen  of  United  States  praying  for  disap- 
proval by  Senate  of,  and  for  enactment  by  Congress  of  S.  136.  22  p. 
S.  doc.  462.    Paper,  5c. 

International  Exposition  of  Sea  Fishery  Industries  at  Boulognensur- 
Mer,  France,  June  l&-October  1,  1914,  Communication  in  regard  to 
invitation  from  French  Republic  to  United  States  to  participate  in. 
April  10,  1914.    2  p.    H.  doc.  894.    Staie  Dept. 

International  Joint  Commission  on  Boundary  Waters  between  United 
States  and  Canada.  Opinion  and  order  of  approval  in  matter  of  appli- 
cation of  Greater  Winnipeg  water  district  for  approval  of  diversion  of 
waters  of  Lake  of  the  Woods  and  Shoal  Lake  for  sanitary  and  domestic 
purposes.    Jan.  14,  1914.    22  p.    State  Dept. 

International  law  topics  and  discussions,  1913.  203  p.  Naval  War 
College.    1914.    Cloth,  30c. 

International  Sanitary  Conference  of  American  Republics.  Letter 
relative  to  item  of  appropriation  to  enable  United  States  to  be  repre- 
sented by  Public  Health  Service  in  Sixth,  to  be  held  at  Montevideo, 
Uruguay,  m  December,  1914.  April  10, 1914.  4  p.  H.  doc  892.  StaU 
Dept. 

International  Water  Boimdary  Commission,  United  States  and 
Mexico,  Hearings  relative  to,  February  5  and  11, 1914.  65  p.  Foreign 
Affairs  Committee. 

Jews  of  Roumania.  Hearings  on  H.  J.  R.  138  and  H.  R.  183,  Dec.  10- 
22,  1913.    39  p.    Foreign  Affairs  Committee. 

Mexico.  Address  of  President  of  United  States,  delivered  at  joint 
session  of  two  Houses  of  Congress,  April  20,  1914,  on  situation  in  our 
dealings  with  Victoriano  Huerta.    H.  doc.  910.   5  p.    Paper,  5c. 

.  Message  recommending  appropriation  for  purpose  of  pro- 
viding means  to  bring  to  their  homes  in  United  States  American  citisens 
now  in  Mexico.   April  22, 1914.    1  p.   H.  doc.  916.   Staie  Dept. 

.    Exportation  of  arms  or  munitions  of  war  to.    Proclamation 

revoking  proclamation  of  March  14, 1912.  Feb.  3, 1914.  1  p.  No.  1268. 
State  Dept. 

.    H.  J.  R.  251,  justifying  employment  by  President  of  armed 
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forces  to  enforce  his  demand  for  unequivocal  amends  for  affronts  and 
indif^ities  committed  against  United  States  in  Mexico.  April  22,  1914. 
Ip.    Pvb.No.22.    5c. 

Naturalization,  Annual  report  of  Commissioner  of,  fiscal  year  1913. 
36  p.    Naturalization  Bureau. 

.  Hearings  on  H.  7781  admitting  to  citizenship  and  fully  nat- 
uralizing Gordon  W.  Nelson,  1914.  16  p.  Immigration  and  NaiurdHzor 
turn  Committee. 

Niagara  River,  Diversion  of  waters  of.  Hearings  on  H.  2498,  Feb.  9, 
1914.    ii  +  25-92  p.    Foreign  Affairs  Committee. 

Opium  and  cocaine,  importation  of  opium  and  preparations  and  de- 
rivatives thereof  and  exportation  of  opium  or  cocaine  or  salts,  deriva- 
tives, or  preparations  thereof,  under  act  approved  Jan.  17,  1914.  6  p. 
Treasury  Decision,  $422 1 .    Treasury  Dept. 

Panama  Canal.  Canal  treaties,  executive  documents  presented  to 
Senate  with  proceedings  by  Senate  thereon.  1914.  84  p.  S.  doc.  466. 
Paper,  10c. 

.     Hearings  before  Committee  on  Interoceanic  Canals,  62d 

Congress,  on  S.  8114,  to  prevent  discrimination  in  Panama  Canal 
tolls.  Statement  of  Elihu  Root.  Feb.  12,  1913.  23  p.  S.  doc.  460. 
Paper,  5c. 

.    Executive  order  establishing  regulations  relative  to  payment 

of  tolls  and  of  bills  for  materials,  supplies,  repairs,  harbor  pilotage, 
towage,  and  other  services,  furnished*  to  vessels  by  Panama  Canal. 
April  16,  1914.    3  p.    No.  1917.    Stale  Dept. 

.    Executive  order,  providing  conditions  of  emplojrment  for 

permanent  force  for.    Feb.  2,  1914.    5  p.    No.  1888.    State  Dept. 

.     Executive  order  providing  method  for  determination  and 

adjustment  of  all  claims  arising  out  of  personal  injuries  to  employees 
engaged  in  actual  work  on  Panama  Canal  or  Panama  Railroad,  and 
prescribing  schedule  of  compensation  therefor.  March  20,  1914.  lip. 
No.  1902.   Stale  Dept. 

.    Executive  order  to  establish  Washington  OflBce  of  Panama 

Canal,  to  provide  temporarily  for  organization,  officials  and  employees 
thereof,  and  to  continue  in  force  for  Panama  Canal  rules,  regulations 
and  Executive  orders  which  may  have  been  made  for  Isthmian  Canal 
Conunission.    March  2,  1914.    3  p.    No.  1897.    Stale  Dept. 

.    Strategic  value  of.    By  J.  S.  McKean.    1914.    8  p.    2  maps. 

Paper,  15c.    Naml  War  College. 
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.    Treaties  and  acts  of  Congress  relating  to  Isthmian  canal. 


1914.    65  p.    House  of  Representatives. 

Panama  Canal  Act.  Index  of  proceedings  in  Senate,  62d  Congress, 
2d  session,  May  29-Aug.  26,  1912,  on  H.  21969  for  opening,  mainte- 
nance, protection,  and  operation  of  Panama  Canal,  and  sanitation  and 
government  of  Canal  Zone.  p.  1-3  +  1,  4-8.  [Proceedings  and  debates 
in  Congressional  Record,  v.  48,  pts.  7-11.] 

.    Report  favoring  H.  1922  to  amend,  so  as  to  repeal  that  part 

of  the  act  which  exempts  vessels  engaged  in  coastwise  trade  from  tolls. 
March  6,  1914.  14  p.  H.  rp.  343.  Paper,  5c.  Interstate  and  Foreign 
Commerce  Committee. 

.    Report  favoring  H.  14385  to  amend,  so  as  to  repeal  that 

part  of  act  which  exempts  vessels  engaged  in  coastwise  trade  from  tolls. 
March  10,  1914.  14  p.  H.  rp.  362  [pt.  1].  Paper,  5c.  Interstate  and 
Foreign  Commerce  Committee. 

.    Views  adverse  to  H.  14385.    March  14, 1914.    1  p.    H.  rp. 

362,  pt.  2.    Paper,  5c.    Interstate  and  Foreign  Commerce  Committee. 

.    Views  of  minority  adverse  to  H.  14385.    March  14,  1914. 

22  p.  H.  rp.  362 J  pt.  3.  Paper,  5c.  Interstate  and  Foreign  Commerce 
Committee. 

.    Views  of  minority  adverse  to  H.  14385.    March  14,  1914. 

12  p.  H.  rp.  362f  pt.  4.  Paper,  5c.  Interstate  and  Foreign  Commerce 
Committee. 

Panama  Canal  and  our  relations  with  Colombia.  Papers  relating  to 
acquisition  of  Canal  Zone,  including  extract  from  message  of  President 
Roosevelt,  Dec.  7,  1903,  and  message  relating  to  Isthmian  Canal,  Jan.  4, 
1904,  address  by  EUhu  Root  before  Union  League  Club  on  ethics  of 
Panama  question,  editorial  from  Outlook  of  Oct.  7,  1911,  on  how  United 
States  acquired  right  to  dig  Panama  Canal,  letter  of  Mr.  Hay,  Secretary 
of  State,  to  Gen.  Rafael  Reyes,  dated  Jan.  5,  1904,  and  extract  from 
autobiography  of  Mr.  Roosevelt.  April  23,  1914.  75  p.  S.  doc  471. 
Paper,  5c. 

Panama  Canal  tolls.  Address  of  President  of  United  States  delivered 
at  joint  session  of  two  Houses  of  Congress,  March  5, 1914.  3  p.  H.  doc. 
813.    Paper,  5c. 

Panama  Ebcposition,  Communication  in  relation  to  invitation  from 
Government  of  Panama  to  United  States  to  participate  in  exposition 
at  city  of  Panama,  with  accompanying  papers.  March  17, 1914.  15  p. 
H.  doc.  840.   Paper,  5c.   State  Dept. 
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Phytopatbology,  International  Commission  on.  S.  J.  R.  110  authoriz- 
ing President  to  accept  invitation  to  participate  in,  to  be  held  in  Rome, 
Feb  24,  1914.    Pub.  No.  18,  5c. 

Shipping  Combinations.  Proceedings  and  report  of  Committee  on 
Merchant  Marine  and  Fisheries  on  steamship  agreements  and  affilia- 
tions m  American,  foreign  and  domestic  trade,  including  recommenda- 
tions  of  committee.  1914.  v.  4,  xv  -f  459  p.  5  pi.  H.  doc.  805.  Mer- 
chant  Marine  and  Fisheries  Committee. 

Geo.  a.  Finch. 


JUDICIAL  DECISIONS  INVOLVING  QUESTIONS  OF  INTER- 
NATIONAL LAW 

american  and  british  claims  arbitration  tribx7nal 

Award  in  the  Matter  of  the  Eastrt 

Claim  No.  3 

[Arbitrators:  M.  Henri  Fromageoti  Sir  Charles  Fitzpatrick,  Hon. 

Chandler  P.  Anderson] 

Decision  rendered  May  i,  1914 

This  is  a  claim  presented  by  His  Britannic  Majesty's  Government  on 
behalf  of  Messrs.  Sivewright,  Bacon  and  Co.,  of  Manchester,  England, 
against  the  Government  of  the  United  States  for  the  sum  of  eight  hmi- 
dred  forty-nine  pounds  eight  shillings  nine  pence  (£849/8/9)  with  interest 
at  four  per  cent  (4%)  for  nine  and  a  half  years,  t.  e.,  from  December  9, 
1902,  the  date  on  which  His  Majesty's  Government  first  brought  the 
claim  to  the  notice  of  the  United  States  Government,  to  April  26,  1912, 
the  date  of  the  confirmation  of  the  first  schedule  of  the  Pecuniary  Claims 
Convention,  viz.,  three  hundred  twenty-three  pounds  (£323),  miLlrmg 
a  total  of  one  thousand  one  hundred  and  seventy-two  poimds,  eight 
shillings,  nine  pence  (£1,172/8/9). 

By  the  certificate  of  registry,  produced  at  the  request  of  this  Tribunal, 
it  appears  that  the  steamship  Eastry^  belonging  to  Messrs.  Sivewright, 
Bacon  and  Co.,  was  in  June,  1901,  a  British  ship. 

It  is  admitted  by  both  parties  that,  at  that  date,  the  Eastry  was  imder 
time  charter  to  one  Simmons  by  whom  she  had  been  sublet  to  the  Com- 
pania  Maritima,  a  company  then  under  contract  with  the  United  States 
Government  to  carry  a  cargo  of  coal  to  be  delivered  at  Manila  Bay. 

It  appears  by  the  logbook  of  the  Eastry y  and  it  is  not  contested,  that 

she  arrived  and  anchored  at  Cavite,  Manila  Bay,  on  June  7,  1901,  and 

that,  on  the  same  and  following  days,  i.  e.,  on  June  7,  8, 13  and  15,  she 

was  damaged  by  certain  coal  hulks  that  came  alongside  to  take  off  her 

e50 
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cargo  It  is  admitted  that  the  hulks  belonged  to  the  United  States 
Government  (British  memorial,  annex  8). 

By  a  letter  dated  June  17,  1901  (British  memorial,  annex  8),  a  major 
and  quartermaster,  United  States  Army,  in  charge  of  the  Army  Trans- 
port Service,  Manila,  reported  to  the  Chief  Quartermaster,  Division  of 
Manila,  that  after  inspecting  the  damage  done  the  Eastry  by  the  coal 
hulks,  the  superintending  engineer  of  his  ofBce  estimated  the  cost  of 
necessary  repairs  at  four  thousand  five  hundred  dollars  ($4,500)  and  the 
time  required  to  complete  these  repairs  at  twenty  working  days,  which 
at  two  hundred  twenty-five  dollars  ($225)  per  day  demurrage  would 
make  the  total  cost  nine  thousand  dollars  ($9,000). 

He  stated  further  that  the  ship's  master  had  informed  the  superintend^ 
ing  engineer  that  he,  the  master,  estimated  the  cost  of  repairs,  including 
demurrage,  at  one  thousand  three  hundred  pounds  (£1,300),  i.  e.,  six 
thousand  five  hundred  dollars  ($6,500). 

In  his  request  for  instructions,  the  quartermaster  said : 

It  would  therefore  appear  that  it  will  be  to  the  advantage  of  the  United  States 
Government  if  the  amount  of  damages  as  fixed  by  Captain  Carr  (the  ship's  master) 
could  he  paid. 

The  Chief  Quartermaster  forwarded  this  letter  to  the  Adjutant 
General  of  the  Division  on  June  18,  1901,  with  an  endorsement  recom- 
mending approval  of  the  expenditure  of  six  thousand  five  hundred  dollars 
($6,500),  considering  that  to  make  the  repairs  and  pay  the  demurrage 
"will  cost  considerably  more  than  $6,500,  the  amoimt  the  owners  are 
willing  to  take  in  final  settlement.'' 

By  another  endorsement  dated  June  19,  1901,  ibid.,  the  Assistant 
Adjutant  General  expressly  approved  the  recommendation  of  the  Chief 
Quartermaster. 

On  June  24, 1901,  the  ship's  master  wrote  to  the  Superintendent  of  the 
United  States  Army  Transport  Service  submitting  a  claim  for  damages 
sustained  by  the  Eastry,  which  he  estimated  at  one  thousand  three 
hundred  pounds  (£1,300),  and  he  requested  payment  of  this  amount. 
This  request  was  made  in  consequence  of  the  decision  reached  by  the 
officers  of  the  Army  Transport  Service  as  appears  from  the  endorsements 
of  July  17th  and  July  24th  on  that  letter,  that  it  would  be  advisable  not 
to  make  the  final  repairs  then^  but  to  place  the  ship,  by  way  of  temporary 
repairs,  in  such  a  condition  that  she  could  be  given  a  certificate  of  sea- 
worthiness, leaving  the  owners  to  file  a  claim  for  such  damages  as  had  not 
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been  repaired.  The  reason  given  in  these  endorsements  for  adopting 
this  course  was  that  additional  damages  would  be  claimed  because  of  the 
delay  involved  in  making  all  the  repidrs,  and  also  because  of  the  conse- 
quent loss  of  another  charter  party  which  the  ship  then  had. 

It  is  shown  by  the  said  endorsement  of  July  17, 1901,  that  after  a  new 
survey  and  estimate  at  the  request  of  the  United  States  authorities, 
temporary  repairs  were  made  at  the  expense  of  the  United  States  Govern- 
ment, which  repairs  were  finished  on  June  24, 1901,  and  that  the  United 
States  authorities  then  informed  the  master  of  the  Ecatry  that  his  ship 
was  seaworthy,  and  a  certificate  to  this  effect  was  furnished  him.  He 
was  further  informed  in  reply  to  his  letter  of  June  24th  that  all  claims 
against  the  United  States  Government  are  adjusted  by  the  War  Depart- 
ment in  Washington,  and  that  his  letter  with  all  papers  pertaining  to  the 
case  would  be  forwarded  with  a  statanent  of  the  matter,  reccunmending 
that  the  claim  be  adjusted  as  early  as  practicable  (British  memorial, 
annex  9). 

In  August,  September,  October,  1901,  and  May,  1902  (British  memo- 
rial, annexes  11,  12,  13,  14  and  15),  some  correspondence  took  place 
between  the  owners  of  the  Eastry  and  the  United  States  authorities  with 
reference  to  the  offer  made  by  the  owners  to  accept  the  payment  of  one 
thousand  three  hundred  pounds  (£1,300)  in  settiement,  in  reply  to  which 
offer  the  owners  were  informed  that  'Hhere  were  no  funds  imder  the 
control  of  the  War  Department  from  which  claims  for  damages  can  be 
paid,  and  that  Congress  alone  can  grant  relief  in  such  cases  "  (British 
memorial,  annex  15). 

On  July  11,  1902  (British  memorial,  annexes  16,  17,  18  and  20),  the 
Eastry  being  in  Liverpool,  England,  the  representatives  of  the  owners 
notified  by  telegrams  and  letters  both  the  United  States  authorities  in 
Washington  and  the  American  Embassy  in  London,  that  a  survey  of  the 
ship  was  to  be  made  and  they  advertised  the  fact  in  the  newspapers,  so 
that  the  United  States  Government  might  have  full  opportunity  to  be 
represented. 

By  a  telegram  dated  at  Washington,  July  11, 1902  (British  memorial, 
annex  19),  the  United  States  authorities  notified  the  owners  that  the 
ship  having  been  surveyed  in  Manila,  it  was  not  practicable  for  their 
government  to  be  represented  by  surveyors  at  Liverpool. 

On  July  14, 1902,  the  survey  was  made  in  the  absence  of  any  repre- 
sentatives of  the  United  States  Government  and  immediately  thereafter 
the  repairs  were  proceeded  with. 
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The  United  States  Government  contends  before  this  Tribunal  that  it 
is  not  liable  in  damages  for  the  injuries  and  losses  suffered  by  the  Eastry 
because  they  were  due  to  rough  seas,  and  because  the  captain  alone  had 
authority  to  determine  the  time  and  manner  of  discharging  the  cargo. 
It  is  further  alleged  that  the  captain  of  the  steamer  was  negligent  in  that 
he  allowed  the  work  of  discharging  the  cargo  to  be  proceeded  with  under 
the  circumstances. 

This  was  not  the  view  taken  by  the  United  States  military  authorities 
who  had  control  of  this  case  at  the  time  the  damages  occurred,  and  who 
were  familiar  with  all  the  circumstances.  In  an  endorsement  on  the 
records  of  the  case  made  by  the  Chief  Quartermaster  at  Manila  dated 
June  18,  1901,  within  a  week  after  the  injuries  occurred,  he  stated  "the 
damages  were  clearly  the  fault  of  the  Government,  and  that  there  is  no 
question  as  to  the  Government's  responsibility,"  etc.  (British  memorial, 
annex  8).  So  also  the  major  and  quartermaster  in  charge  of  the  Army 
Transport  Service  at  Manila,  stated  in  a  further  endorsement,  dated 
July  17,  1901,  that  ''it  is  thought  that  the  repairs  should  be  made  at  the 
expense  of  the  United  States  Government." 

It  does  not  appear  from  the  documents,  and  there  is  no  evidence,  that 
the  captain  was  ever  consulted  or  asked  to  agree  to  the  method  adopted 
by  the  United  States  authorities  in  making  the  temporary  repsdrs.  He 
was  merely  informed  of  what  had  been  done. 

The  United  States  Government  contends  before  this  Tribunal  that 
the  temporary  repairs  at  Manila  were  made  as  an  act  of  grace.  But  this 
contention  finds  no  support  either  in  the  documentary  or  other  evidence. 
All  the  evidence  goes  to  show  that  the  United  States  authorities  through- 
out sought  to  make  the  most  advantageous  arrangement  for  their 
government,  and  the  course  adopted  by  the  United  States  authorities, 
both  at  the  time  the  injuries  occurred,  and  in  making  the  preliminary 
repairs,  is  wholly  inconsistent  with  the  contention  now  made  that  the 
United  States  was  not  liable  for  the  damages  inflicted. 

It  must  be  especially  noted  that,  before  this  claim  was  submitted  to 
this  Tribunal,  the  United  States  Government  never,  either  at  Manila  or 
afterwards  when  it  was  notified  of  the  survey  and  repfidrs  at  Liverpool, 
or  later  in  the  course  of  the  diplomatic  correspondence  relating  to  the 
presentation  of  the  claim,  contested  its  obligation  to  pay  for  the  re- 
pairs. 

In  view  of  all  the  evidence  presented  in  the  record  and  for  the  reasons 
above  stated,  the  Tribunal  is  of  the  opinion  that  the  United  States  Gov- 
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eminent  is  liable  to  pay  for  the  damages,  which  form  the  basis  of  this 
claim. 

As  to  the  amount  of  the  daim. 

The  United  States  Government  contends  that  the  fact  that  the  Ea^ry 
was  not  dry  docked  at  Liverpool  for  more  than  a  year  after  the  injuries 
were  suffered  by  the  vessel  at  Manila,  imposed  a  burden  upon  His 
Majesty's  Government  to  prove  that  the  dry-docking  was  necessitated 
solely  for  the  purpose  of  repairing  such  injuries.  It  is  not  disputed  that 
to  make  the  repairs  required  as  the  result  of  the  occurrences  at  Manila, 
nine  days  were  taken  in  the  dry  dock.  For  that  period  of  time  the 
owners  of  the  vessel  were  deprived  of  her  use  by  reason  of  the  said  occur- 
rences and  they  are  entitled  to  compensation  therefor,  and  four  pence 
(4d)  per  gross  registered  ton  per  day  is  the  amount  cltumed  for  demurrage 
for  the  loss  of  the  owners  on  that  account,  which  is  the  rate  at  which 
demurrage  is  computed  at  the  place  where  the  detention  occurred. 

It  has  been  shown  that  the  United  States  had  full  opportimity  to 
discuss  the  nature  and  amount  of  the  repairs  and  all  matters  connected 
therewith  when  notified  of  the  survey  at  Liverpool. 

Here,  again,  it  is  to  be  noted  that  from  the  time  the  claim  was  first 
transmitted  to  the  United  States  Government,  no  objection  whatever 
has  been  made  either  to  the  amount  of  the  claim  or  to  the  obligation  to 
pay  it.  On  the  contrary,  it  appears  from  the  Congressional  public  docu- 
ments that  the  claim  has  always  been  recommended  for  payment  either 
by  the  United  States  War  Department,  the  Secretary  of  State,  or  the 
President,  and  favorably  reported  to  Congress. 

As  to  interest. 

This  claim  was  presented  to  the  United  States  Government  by  the 
British  Ambassador  at  Washington  on  December  9,  1902.  There  is  no 
evidence  to  explain  why  a  claim  so  frequently  reconmiended  and  so 
favorably  reported  on  by  the  United  States  authorities  was  not  paid. 

By  clause  No.  4  of  the  Terms  of  Submission,  annexed  to  Schedule  1 
of  the  Special  Agreement,  this  Tribunal  is  authorized  to  allow  interest 
at  four  per  cent  (4%)  per  annum  for  the  whole  or  any  part  of  the  period 
between  the  date  when  the  claim  was  first  brought  to  the  notice  of  the 
other  party  and  the  date  of  the  confirmation  of  the  first  schedule.  Tak- 
ing into  consideration  the  circumstances  above  mentioned,  the  Tribunal 
thinks  it  is  equitable  to  allow  interest  in  the  present  case. 
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On  these  motives 

The  Tribunal  decides  that  in  this  ease  the  United  States  Government 
shall  pay  to  His  Britannic  Majesty's  Government  the  sum  of  eight  hun- 
dred forty-nine  pounds  eight  shillings  nine  pence  (£849/8/9)  with  interest 
at  four  per  cent  (4%)  from  December  9, 1902,  to  April  26, 1912. 

The  President  of  the  Tribunal, 

xrr    ^-     .       Tijr      y    yny/  Henri  Frobiagbot. 

Washmgton,  May  1, 1914- 


Award  in  the  Matter  of  the  Frederick  Gerrino,  Jr. 

Claim  No.  10 
Decision  rendered  May  1,  1914 

The  Tribunal  considering  that  an  amicable  settlement  of  this  case 
has  been  arrived  at  by  the  governments  concerned,  according  to  which 
the  Canadian  Government  is  disposed  to  place  at  the  disposal  of  the 
United  States  Government  a  sum  of  nine  thousand  dollars  ($9,000),  to 
be  employed  in  blotting  out  the  recollection  by  the  American  citizen 
affected  of  an  incident,  which,  on  its  side,  the  Government  of  the  United 
States  will  regard  henceforth  as  finally  and  from  every  point  of  view 
closed  and  settled, 

Decides  that  the  said  settlement  shall  be  put  on  the  record  of  this 

Tribunal,  and  shall  be  complied  with  by  the  governments  in  conformity 

therewith. 

The  President  of  the  Tribunal, 

xxT    u-  _x       ir      V   y/>y/  Henri  Frobiageot. 

Washmgton,  May  1, 1914- 

Award  in  the  Matter  of  the  Canadienne 

Claim  No.  16 

Decision  rendered  May  ly  1914 

This  is  a  claim  presented  by  His  Britannic  Majesty's  Government  for 
seven  thousand  eight  hundred  sixty-five  59/100  dollars  ($7,865.59),  for 
damage  to  the  Canadian  Government's  steamship  Canadienne  and  loss  to 
her  charterer,  the  late  Robert  Lindsay,  and  his  representatives,  all  of 
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them  British  subjects,  resulting  from  a  collision  which  occurred  in  the 
River  St.  Lawrence  between  the  steamship  Canadienne  and  the  United 
States  Government's  steamship  YarUic  on  October  29, 1897. 

The  collision  was  the  subject  of  two  investigations,  one  made  by  the 
Canadian  marine  authorities  at  Montreal  on  November  3  and  8,  1897, 
and  the  other  by  the  United  States  naval  authorities  on  November  22, 
1897,  at  Quebec. 

/.  A  8  to  the  facts: 

The  Canadienne  left  Montreal  on  October  27,  1897,  bound  for  Quebec, 
Gasp6  and  other  ports  on  the  lower  St.  Lawrence.  She  was  fully  manned 
and  had  an  apprentice  pilot  on  board.  In  the  early  morning  of  Octo- 
ber 29th  she  was  on  her  way  down  nearing  Pointe  h  Pizeau  or  Sillery 
Point,  on  the  north  bank  of  the  river,  about  three  miles  above  Quebec. 

On  the  same  morning  the  United  States  steamship  Yaniic  left  her 
Quebec  anchorage  at  4.15  a.  m.  bound  for  Montreal  and  at  4.30  she 
stood  up  the  river  with  a  duly  licensed  Canadian  pilot  on  board. 

It  appears  from  the  evidence  taken  at  the  investigation  held  by  the 
Canadian  authorities  that  the  Canadienne^  when  approaching  Sillery 
Point,  first  saw  both  side  lights  of  another  steamer,  which  subsequently 
proved  to  be  the  Yaniic^  and  shortly  thereafter,  only  her  green  light, 
afterwards,  both  side  lights  appeared  again,  and  then  the  green  light 
disappeared,  leaving  only  the  red  light  vbible. 

It  appears  from  the  inquiry  held  by  the  United  States  authorities  that 
the  Yaniic  came  up  to  and  passed  Sillery  Point  without  reporting  any 
light  ahead;  then  she  changed  her  course  slightly  to  starboard,  and  after 
the  ship  was  steadied  on  that  new  course,  she  reported  the  masthead  and 
the  green  light  of  an  approaching  steamer,  which  was  the  Canadienne. 

It  was  found  in  the  United  States  inquiry,  that  "When  the  Canadienne 
saw  both  the  Yaniic  *8  side  lights  and  afterwards  the  green  only,  the  latter 
must  have  been  east  of  Pizeau  Point"  (United  States  answer,  p.  29). 

It  is  further  stated  in  the  report  of  the  same  inquiry  that  it  is  probable 
that  the  change  of  course  made  by  the  Yaniic  in  rounding  Sillery  Point 
opened  again  her  two  lights  and  let  the  green  disappear,  leaving  only 
the  red  visible. 

After  the  green  light  of  the  Canadienne  was  reported,  the  YanOe 
finding  herself  red  to  green,  came  one-half  point  to  starboard,  and  gave 
one  blast  of  the  whistle  to  indicate  that  she  was  directing  her  course  to 
starboard. 
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To  this  signal  the  Canadienne  gave  no  answer,  but  kept  steadily  on  her 
course. 

Then  the  Y antic  put  her  hehn  hard-a-port,  reduced  her  speed,  stopped 
and  revereed  the  engines. 

The  Canadienne  continued  on  her  way,  full  speed  ahead. 

Ahnost  immediately  the  collision  occurred. 

11.  A  8  to  ihe  liability: 

At  the  outset  it  must  oe  observed  that  the  International  Rules  of  the 
Road  applied  in  1897  on  the  St.  Lawrence  River  between  Montreal  and 
Quebec. 

When  the  Canadienne  saw  both  side  lights  of  the  Yantic,  and  par- 
ticularly when  almost  immediately  afterwards  the  Yantic  showed  her 
red  light, — a  clear  indication  that  she  was  coming  to  starboard — the 
CanadienneYfBS  at  fault  in  taking  or  keeping  her  way  to  cross  the  Yantic^s 
bow  so  as  to  pass  starboard  to  starboard,  instead  of  giving  way  so  as  to 
pass  port  to  port  according  to  the  Rules  of  the  Road  (Articles  25  and 
18,  pars.  1  and  3).  There  is  no  evidence  in  this  record  showing  the 
existence  of  any  necessity,  local  conditions,  or  special  rule  which  would 
authorize  the  Canadienne  to  keep  the  north  side  of  the  river  (Rules  of 
the  Road,  Article  30).  Furthermore  the  Canadienne  was  about  to  round 
a  point  in  the  river  and  when  she  saw  another  steamer  rounding  the  same 
point  in  the  opposite  direction,  she  was  at  fault  in  not  indicating  her 
course  by  sounding  her  whistle  (Rules  of  the  Road,  Article  28,  par.  2). 

On  the  other  hand,  it  is  stated  in  the  United  States  inquiry  that  the 
Yantic,  before  reporting  the  masthead  and  green  light  of  the  Canadienne, 
that  is  to  say,  before  or  when  she  was  rounding  Sillery  Point,  was  within 
sight  of  and  should  have  reported  the  lights  of  the  Canadienne.  The 
United  States  oflBcer  appointed  to  make  the  inquiry  said:  "As  the  lights 
were  plainly  visible,  they  should  have  been  seen  before"  (United  States 
answer,  p.  28),  and,  in  fact,  at  that  time  the  Yantic  had  already  been 
sighted  by  the  Canadienne.  Nevertheless  those  on  board  the  Yantic 
failed  to  report  the  Canadienne^ s  lights  until  after  their  ship  had  taken  her 
course  to  starboard,  and  it  necessarily  follows  that  the  Yantic  did  not 
keep  a  proper  lookout  (Rules  of  the  Road,  Article  29).  The  same  officer 
also  stated  that  as  he  had  been  unable  to  examine  the  lookout  he  could 
not  give  any  explanation  as  to  why  the  lights  of  the  Canadienne  had  not 
been  reported. 

Whatever  may  be  the  reason,  right  or  wrong,  why  the  Canadienne 
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took  or  kept  her  way  toward  the  north  side  of  the  river  and  was  still 
showing  her  green  light,  the  failure  of  the  Yantic  to  keep  a  proper  lookout 
prevented  her  from  seeing  the  Canadienne  until  they  were  so  close  that 
it  was  dangerous  to  try  to  cross  her  bow  and  the  Yantic  should  have 
kept  clear  of  a  way  in  which  she  was  able  to  see  the  other  steamer  was 
ah-eady  engaged  (Rules  of  the  Road,  Articles  27  and  29). 

The  Canadienne  acted  most  negligently,  after  taking  or  keeping  her 
port  way  as  aforesaid,  (a)  in  giving  no  blast  signal  and  no  answer  to  the 
starboard  blast  of  the  Yaniic,  (b)  in  not  reducing  her  speed,  (c)  in  not 
stopping  and  reversing  as  she  was  approaching  nearer  and  nearer  the 
Yantic.  And  when  the  collision  appeared  to  be  inevitable,  she  did  not 
take  any  of  the  measures  prescribed  by  the  Rules  of  the  Road  as  well  as 
by  the  most  elementary  prudence  to  avert  the  accident. 

Consequently,  so  far  as  it  is  possible  to  ascertain  the  facts  of  a  collision 
after  fifteen  years  have  elapsed,  and  without  an  opportunity  to  see  the 
witnesses,  the  ship's  papers,  or  the  engineer's  log,  the  Tribunal  is  of 
opinion  that  the  Canadienne  was  at  fault,  but  that  the  Yantic  was  not 
without  reproach,  and  consequently  that  both  ships  are  to  blame,  but  in 
a  different  proportion. 

///.  As  to  the  law  and  the  consequences  of  the  liability: 

According  to  the  generally  recognized  rule  of  international  law  in  the 
United  States  (Story,  Conflict  of  Laws,  ch.  14,  sec.  558)  and  in  Great 
Britain  (Marsden,  Collisions  at  Sea,  6th  ed.,  p.  198),  in  such  a  case  as 
this  the  lex  loci  delicti  commissi  must  apply. 

The  law  in  force  in  that  respect  in  Canada  in  1897  was  the  law  in 
force  in  England  (Canada  Shipping  Act,  Rev.  St.  1906,  ch.  113,  sec.  918), 
and  at  that  time  the  English  rule  as  reported  in  Marsden,  Collisions  at 
Sea,  6th  ed.,  p.  123,  was  as  follows: 

The  law  apportions  the  loss  where  both  ships  are  in  fault  by  obliging  each  wrong- 
doer to  pay  half  the  loss  of  the  other.  Thus,  if  the  loss  on  ship  A  is  £1,000  and  that 
on  B  is  £2,000  A  can  recover  £500  against  B,  and  B  can  recover  £1,000  against  A. 

IV.  As  to  the  amount  of  the  claim: 

His  Britannic  Majesty's  Government  give  an  estimate  of  four  thou- 
sand three  hundred  eight  77/100  dollars  ($4,308.77)  net  for  the  disburse- 
ments of  the  Dominion  of  Canada  for  repairs  to  the  Canadienne,  dock 
dues  and  incidental  expenses,  and  the  charterer  an  estimate  of  three 
thousand  five  hundred  fifty-six  82/100  dollars  ($3,556.82)  net,  mak- 
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ing  the  total  of  seven  thousand  eight  hundred  sixty-five  69/100  dol- 
lars ($7,865.59)  as  claimed. 

But  some  of  the  items  in  the  charterer's  estimate  represent  damages,  of 
which  no  suflBcient  proof  is  given,  viz.,  loss  of  traflSc,  two  thousand  two 
hundred  fifty  dollars  ($2,250),  witnesses  and  fees  of  counsel,  five  hundred 
dollars  ($500),  and  traveling  expenses,  two  hundred  forty-eight  dollars 
($248),  amounting  to  two  thousand  nine  hundred  and  ninety-eight 
dollars  ($2,998),  reducing  the  total  amount  to  four  thousand  eight 
hundred  sixty-seven  69/100  dollars  ($4,867.59),  one-half  of  which  is 
two  thousand  four  hundred  thirty-three  79/100  dollars  ($2,433.79). 

Although  the  United  States  did  not  claim  for  damages  suffered  by  the 
YantiCf  inasmuch  as  according  to  the  law  applicable  to  this  case,  each 
vessel  is  entitled  to  recover  one-half  of  her  own  damage,  the  Yantic^s 
damage,  which  has  been  estimated  by  the  United  States  naval  commis- 
sioner at  one  thousand  dollars  ($1,000)  (United  States  answer,  p.  33), 
must  be  taken  into  consideration. 

y.  As  to  the  interest: 

The  Tribunal,  being  entitled  under  the  Terms  of  Submission  to  allow 
or  disallow  interest  as  it  thinks  equitable,  is  of  the  opinion  that  in  this 
case  no  allowance  of  interest  is  justified. 

On  these  motives 

The  Tribunal  decides  that  in  this  case  the  Government  of  the  United 
States  shall  pay  the  Government  of  His  Britannic  Majesty  the  sum  of 
one  thousand  nine  hundred  thirty-three  79/100  dollars  ($1,933.79)  with- 
out interest. 

The  President  of  the  Tribunal, 

Waahmgton,  May  1,1914'  Henri  Frobiageot. 

Award  in  the  Matter  of  the  Lord  Nelson 

Claim  No.  20 

Decision  rendered  May  i,  1914 

This  is  a  claim  for  Five  thousand  dollars  ($5,000)  and  interest  from 
June  6,  1812,  presented  by  His  Britannic  Majesty's  Government  on 
behalf  of  Henry  James  Bethune,  legal  personal  representative  of  James 
and  William  Crooks,  deceased,  the  owners  of  the  Lord  Nelson,  a  British 
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schooner,  on  account  of  the  capture  of  the  said  schooner  by  the  United 
States  naval  authorities  on  June  6,  1812,  nearly  two  weeks  before  the 
declaration  of  war  between  Great  Britain  and  the  United  States  of 
America. 

The  capture  of  this  schooner  at  the  date  and  under  the  circiunstances 
above  mentioned  is  not  disputed. 

Further,  it  appears  that  the  vessel,  after  her  capture,  was  acquired 
by  the  United  States  Navy  at  a  valuation  of  two  thousand  nine  hundred 
ninety-nine  25/100  dollars  ($2,999.25).  She  was  converted  into  a  war 
vessel  by  the  United  States  and  used  against  Great  Britain  in  the  war 
of  1812  and  was  never  returned  to  her  former  owners. 

It  is  said  that  in  1815  the  owners  applied  to  the  United  States  Govern- 
ment for  redress,  but  no  evidence  is  offered  to  show  either  the  date  of  that 
application  or  whether  it  constituted  a  claim  regularly  presented. 

On  July  11,  1817,  by  decree  of  the  court  of  the  Northern  District  of 
New  York,  the  capture  of  the  Lord  Nelson  was  pronounced  to  be  ill^al 
and  void  and  the  proceeds  of  the  sale,  t.  6.,  two  thousand  nine  hundred 
and  ninety-nine  25/100  dollars  ($2,999.25)  were  directed  to  be  paid  to 
the  owners;  but  that  direction  was  not  complied  with  because  the  funds 
had  meanwhile  been  embezzled  by  the  clerk  of  the  court. 

On  February  3,  1819,  a  regular  claim  for  indemnity  was  received  by 
the  United  States  Government  from  the  British  Government,  and  sub- 
sequently numerous  claims,  petitions  and  applications  were  presented 
either  by  the  claimants  or  by  His  Britannic  Majesty's  Government, 
but  no  action  was  taken  notwithstanding  favorable  reports  and  recom- 
mendations on  bills  introduced  in  Congress  providing  for  payment  of  the 
claim. 

On  June  24,  1836,  on  a  new  petition  presented  by  the  claimants,  the 
Committee  on  Claims  of  the  House  of  Representatives,  considering 
that  the  illegality  of  the  capture  was  established  by  the  said  decree  of 
1817,  resolved  that  an  investigation  should  be  made  by  the  Secretary 
of  the  Navy,  as  to  the  real  value  of  the  ship  at  the  time  of  the  capture. 
And  on  February  11,  1837,  the  Secretary  of  the  Navy,  after  an  investi- 
gation by  a  special  committee,  reported  that  this  value  should  be  fixed 
at  five  thousand  dollars  ($5,000). 

This  estimate  has  never  been  questioned  on  any  of  the  many  occaaons 
when  this  claim  has  been  under  consideration  by  executive  or  congres- 
sional committees,  and  the  United  States  Government  has  admitted 
before  this  Tribimal  its  liability  on  this  claim  to  the  extent  of  the 
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principal,  to  wit:  five  thousand  dollars  ($5,000)  (United  States  answer, 
p.  1). 

The  only  question  remaining  for  decision  by  this  Tribunal  is  whether 
or  not  interest  upon  the  principal  should  be  awarded,  and,  if  so,  for 
what  period  and  at  what  rate. 

On  this  point  it  should  be  observed  that  from  the  beginning  this  claim 
has  never  been  presented  to  nor  considered  by  the  United  States  Govern- 
ment as  a  claim  for  the  payment  of  a  liquidated  and  ascertained  sum  of 
money,  but  as  a  claim  for  indemnity  and  redress  because  the  United 
States  Government  wrongfully  took  possession  of  and  used  the  vessel 
belonging  to  the  claimant.  That  plainly  appears  as  well  from  the  ap- 
plication made  as  aforesaid  in  1819  by  His  Britannic  Majesty's  Govern- 
ment, as  from  the  valuation  made  by  the  United  States  Government 
in  1837,  and  from  the  admission  that  the  valuation  of  five  thousand 
dollars  ($5,000)  was  the  real  value  of  the  vessel  at  the  time  of  the  capture. 

In  international  law,  and  according  to  a  generally  recognized  principle, 
in  case  of  wrongful  possession  and  use,  the  amount  of  indemnity  awarded 
must  represent  both  th^  value  of  the  property  taken  and  the  value  of 
its  use  (Rutherforth's  Institutes,  Bk.  1,  ch.  XVII,  sec.  V;  VI  Moore's 
International  Law  Digest,  p.  1029;  Indian  Choctaw's  Case,  Law  of 
Claims  against  Governments,  Report  134,  43  Cong.,  2nd  sess.  House  of 
Representatives,  Washington,  1875,  p.  220,  et  seq.) 

This  principle  applies  especially  when  the  Terms  of  Submission,  as  in 
this  case,  provide  for  interest  and  specify  the  dies  a  qyo  and  the  dies  ad 
quern  for  the  allowance  of  interest,  as  the  Tribunal  thinks  equitable. 

It  is  admitted  in  this  case  that  the  sum  of  five  thousand  dollars 
($5,000)  represents  only  the  value  of  the  vessel,  and  does  not  cover  the 
use  by  the  United  States  Government  of  the  vessel  or  the  money  equiva- 
lent to  its  value. 

Under  these  considerations  it  would  have  been  justifiable  to  allow 
interest  from  the  time  of  the  capture,  i.  e.,  from  June  12,  1812,  except 
that  according  to  Section  IV  of  the  Terms  of  Submission  annexed  to 
the  Pecuniary  Claims  Convention,  interest  is  not  to  be  allowed  by  this 
Tribunal  previous  to  the  date  when  the  claim  was  first  brought  to  the 
notice  of  the  other  party,  and  as  above  stated  that  date  must  be  fixed 
as  February  3,  1819. 

As  to  the  rate,  it  is  a  generally  recognized  rule  of  international  law 
that  interest  is  to  be  paid  at  the  rate  current  in  the  place  and  at  the 
time  the  principal  was  due.   But  in  this  case,  by  the  Terms  of  Submission 
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above  mentioned,  the  two  parties  have  agreed  that  in  respect  of  any 
claim  interest  is  not  to  exceed  four  per  cent.  (4%)  per  annum,  and  in 
view  of  all  the  circumstances,  the  Tribunal  considers  that  the  allowance 
of  interest  at  this  rate  is  equitable. 

On  these  motives 

The  Tribunal  decides  that  the  agreement  given  by  the  Government 
of  the  United  States  to  pay  to  His  Britannic  Majesty's  Government 
the  sum  of  five  thousand  dollars  ($5,000)  claimed  by  the  l^al  representa- 
tives of  the  owners  of  the  Lard  Nelson,  shall  be  put  on  record;  and  further 
awards  that  the  said  sum  shall  be  paid  accordingly  with  interest  at  four 
per  cent.  (4%)  from  February  3,  1819  to  April  26,  1912. 

The  President  of  the  Tribunal, 

Washington,  May  1,  1914-  Henri  Fromaqeot. 

Award  in  the  Matter  of  the  Great  Northwestern  Telegraph 

Company  of  Canada 

Claim  No.  22 

Decision  rendered  May  1,  1914 

This  is  a  claim  presented  by  His  Britannic  Majesty's  Government  on 
behalf  of  the  Great  Northwestern  Telegraph  Company  of  Canada,  a  Brit- 
ish corporation,  for  one  thousand  thirty-nine  58/100  dollars  ($1,039.58 
as  stated  in  their  memorial^  which  amount  was  reduced  on  the  oral 
argument  to  nine  hundred  thirty-nine  58/100  dollars  ($939.58),  together 
with  interest  from  July  17,  1904,  for  damage  caused  to  the  telegraph 
cable  of  the  said  company  in  Quebec  harbor  on  July  17,  1904,  by  the 
United  States  gunboat  Essex,  in  dropping  her  anchor  in  a  reserved  space 
and  fouling  that  cable. 

Both  parties  agree  as  to  the  facts. 

It  appears  from  an  affidavit  of  the  superintendent  of  the  company 
(British  memorial,  pp.  28-29)  that  within  eight  days  after  the  cable  was 
damaged,  the  damage  was  examined  and  estimated  to  be  equal  to  at 
least  one-third  of  the  original  cost  of  the  cable,  viz.,  six  hundred  seventy- 
nine  48/100  dollars  ($679.48).  It  appears  further  that  the  actual  cost 
of  repairs  was  one  hundred  forty-eight  10/100  dollars  ($148.10). 

The  claim  is  presented  for  both  those  items,  being  altogether  eight 
hundred  twenty-seven  58/100  dollars  ($827.58),  to  which  is  added,  as  a 
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third  item  counsel  fee  for  two  hundred  twelve  dollars  ($212),  afterward 
reduced  to  one  hundred  twelve  dollars  ($112), — a  total  of  nine  hundred 
thirty-nine  58/100  dollars  ($939.58). 

The  United  States  Government  admits  its  liability  for  eight  hundred 
twentynseven  58/100  dollars  ($827.58),  but  denies  any  liability  as  to 
counsel  fees  and  interest. 

The  Tribunal  cannot  but  remark  that  the  estimated  damage  of  six 
hundred  seventy-nine  48/100  dollars  ($679.48)  is  simply  the  contention 
of  the  injured  party  without  being  supported  by  any  other  evidence  than 
its  own  statement  and  that  the  actual  expenses  for  repairs,  being  one 
hundred  forty-eight  10/100  dollars  ($148.10)  is  accounted  for  separately. 

Under  these  circumstances,  and  considering  Section  4  of  the  Terms 
of  Submission,  the  Tribunal  is  of  opinion  that  the  sum  of  eight  hundred 
twenty-seven  58/100  dollars  ($827.58)  as  accepted  by  the  United  States 
Government  is  sufiScient  compensation  for  any  loss  incurred  by  said 
damage,  and  in  view  of  all  the  circumstances  it  does  not  consider  it 
equitable  to  allow  interest. 

On  these  motives 

The  Tribunal  decides  that  the  agreement  given  by  the  Government 
of  the  United  States  to  pay  His  Britannic  Majesty's  Government  the 
sum  of  eight  hundred  twenty-seven  58/100  dollars  ($827.58)  claimed  by 
the  Great  Northwestern  Telegraph  Company  of  Canada  shall  be  put  on 
record,  and  further  awards  than  the  said  sum  shall  be  paid  accordingly 
without  interest. 

The  President  of  the  Tribunal, 

Washington,  May  1,  1914.  Henri  Fromageot. 

Award  in  the  Matter  of  the  Cadenhead  Case 

Claim  No.  37 

Decision  rendered  May  /,  1914 

His  Britannic  Majesty's  Government  present  a  memorial  in  this  case 
"in  support  of  the  claim  respecting  the  killing  of  Elizabeth  Cadenhead," 
a  British  subject,  who  left  next  of  kin  her  surviving  as  stated  in  annex  1 
of  the  memorial,  all  of  whom  are  British  subjects.  The  amount  claimed 
as  compensation  for  the  death  of  Miss  Cadenhead  is  twenty-five  thousand 
dollars  ($25,000). 
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The  death  of  Miss  Cadenhead  occurred  under  the  following  circum- 
stances: 

July  22,  1907,  Miss  Cadenhead  with  her  brother  George  M.  Caden- 
head and  Katharine  Fordyce  Cadenhead  were  at  Sault  Ste.  Marie,  a 
city  in  the  State  of  Michigan,  United  States  of  America;  it  was  about 
3.30  p.  m.  and  they  were  returning  to  the  city  from  a  visit  to  a  military 
post  named  Fort  Brady,  the  entrance  of  which  is  situated  on  a  public 
highway,  called  South  Street.  They  were  proceeding  along  the  sidewalk 
of  South  Street,  and  when  at  about  two  hundred  yards  from  the  entrance 
of  the  fort,  Miss  Cadenhead  was  hit  by  a  rifle  shot  and  instantly  killed. 

The  shot  was  fired  by  a  private  soldier  belonging  to  Cknnpany  M  of 
the  Seventh  Infantry^  garrisoned  at  Fort  Brady,  and  was  aimed  at  a 
military  prisoner,  who  was  escaping  from  his  custody  when  at  work  just 
at  the  entrance  of  the  fort  on  South  Street,  by  running  easterly  along  the 
sidewalk  on  that  street  in  the  rear  of  the  Cadenhead  party. 

His  Britannic  Majesty's  Government  contend  that  this  soldier  was 
not  justified  in  firing  upon  an  unarmed  man  on  a  public  highway,  that 
he  acted  unnecessarily,  recklessly  and  with  gross  negligence,  and  that 
compensation  should  be  paid  by  the  Government  of  the  United  States 
on  the  ground  that  under  the  circumstances  it  was  responsible  for  the 
act  of  this  soldier. 

The  question  whether  or  not  a  private  soldier  belonging  to  the  United 
States  Army  and  being  on  duty  acted  in  viplation  of  or  in  conformity 
with  his  military  duty  is  a  question  of  municipal  law  of  the  United  States, 
and  it  has  been  established  by  the  competent  military  court  of  the 
United  States  that  he  acted  in  entire  conformity  with  the  military 
orders  and  regulations,  namely.  Section  365  of  the  Manual  of  Guard 
Duty,  United  States  Army,  approved  June  14,  1902. 

The  only  question  for  this  Tribunal  to  decide  is  whether  or  not, 
under  these  circumstances,  the  United  States  Government  should  be 
held  liable  to  pay  compensation  for  this  act  of  its  agent. 

It  is  established  by  the  evidence  that  the  aforesaid  orders  under  which 
this  soldier,  who  fired  at  the  escaping  prisoner,  acted,  were  issued  pur- 
suant to  the  national  law  of  the  United  States  for  the  enforcement  of 
military  discipline,  and  were  within  the  competency  and  jurisdiction 
of  that  government. 

It  has  not  been  sho^Ti  that  there  was  a  denial  of  justice,  or  that  there 
were  any  special  circumstances  or  grounds  of  exception  to  the  generally 
recognized  rule  of  international  law  that  a  foreigner  within  the  United 
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States  IS  subject  to  its  public  law,  and  has  no  greater  rights  than  nationals 
of  that  country. 

Furthermore,  no  evidence  is  offered  and  no  contention  is  made  as  to 
any  personal  pecuniary  loss  or  damage  resulting  to  the  relatives  or  legal 
representatives  of  the  unfortunate  victim  of  the  accident,  and  it  is  to  be 
noted  that  this  is  a  pecuniary  claim  based  on  alleged  personal  wrongs 
of  nationals  of  Great  Britain,  as  appears  from  its  inclusion  in  clause  III 
of  the  schedule  of  claims  in  the  Pecuniary  Claims  Convention,  under 
which  it  is  presented. 

Under  those  conditions  the  Tribunal  is  of  the  opinion  that  in  the  cir- 
cumstances of  this  case  no  pecuniary  liability  attaches  to  the  Govern- 
ment of  the  United  States. 

It  should  be  said,  however,  that  it  may  not  have  been  altogether 
prudent  for  the  United  States  authorities  to  permit  prisoners  under  the 
charge  of  a  single  guard,  to  be  put  at  work  just  at  the  entrance  of  a  fort 
on  a  public  highway  in  a  city,  and  order  or  authorize  that  guard,  after 
allowing  one  of  these  prisoners  to  escape  under  these  circumstances,  to 
fire  at  him,  while  running  along  that  highway. 

This  tribunal,  therefore,  ventures  to  express  the  desire  that  the  United 
States  Government  will  consider  favorably  the  payment  of  some  com- 
pensation as  an  act  of  grace  to  the  representatives  of  Miss  Cadenhead, 
on  account  of  the  unfortunate  loss  of  their  relative,  undci  such  distressing 
circumstances. 

On  these  motives 

The  Tribunal  decides  that  with  the  above  recommendation,  the  claim 
presented  by  His  Britannic  Majesty's  Government  in  this  case  be  dis- 
allowed. 

The  President  of  the  Tribunal, 

Washington,  May  1, 1914.  Henri  Fromageot. 

ETHEL  C.  MACKENZIE  V,   JOHN  P.  HARE  ET  AL. 

Supreme  Court  of  California 

[S.  F.  No.  6465.    In  Bank.    Filed  August  5, 1913] 

Application  in  this  court  for  a  writ  commanding  defendants,  as 
members  of  the  Board  of  Election  Commissioners  of  the  city  and  county 
of  San  Francisco,  to  register  the  plaintiff  as  a  qualified  voter  of  said  city 
and  county. 
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The  plaintiff  was  bom  and  ever  since  has  resided  in  the  State  of 
California.  On  August  14,  1909,  being  then  a  resident  and  citizen  of 
this  State  and  of  the  United  States,  she  was  lawfuUy  married  to  Gordon 
Mackenzie,  a  native  and  subject  of  the  kingdom  of  Great  Britain.  He 
had  resided  in  California  prior  to  that  time,  still  resides  here  and  it  is 
his  intention  to  make  this  State  his  permanent  residence.  He  has  not 
become  naturalized  as  a  citizen  of  the  United  States  and  it  does  not  ap- 
pear that  he  hitends  to  do  so.  Ever  since  their  marriage  the  plaintiff 
and  her  husband  have  lived  together  as  husband  and  wife.  On  Jan- 
uary 22,  1913,  she  applied  to  the  defendants  to  be  registered  as  a  voter. 
She  was  then  over  the  age  of  twenty-one  years  and  had  resided  in  San 
Francisco  for  more  than  ninety  days. 

Registration  was  refused  to  her  on  the  ground  that  by  reason  of  her 
marriage  to  Gordon  Mackenzie,  a  subject  of  Great  Britain,  she  thereupon 
took  the  nationality  of  her  husband  and  ceased  to  be  a  citizen  of  the 
United  States.  The  soundness  of  this  objection  is  the  question  to  be 
decided. 

The  qualifications  necessary  to  entitle  a  person  to  the  privilege  of 
suffrage  and  the  right  of  registration  as  a  voter  m  this  State  are  fixed, 
declared  and  controlled  by  section  1  of  Article  II  of  the  State  C<»i- 
stitution  as  amended  on  October  10,  1911.  The  purpose  of  the  amend- 
ment was  to  extend  the  privilege  of  suffrage  to  women.  The  portion  of 
the  section  upon  which  the  decision  of  this  case  depends  is  the  opening 
clause,  giving  the  privilege  of  suffrage  to  "every  native  citizen  of  the 
United  States,"  who  possesses  the  other  qualifications  mentioned  in 
the  subsequent  parts  of  the  section.  It  declares  that  persons  having  the 
qualifications  stated  shall  "be  entitled  to  vote  at  all  elections."  As  it 
is  admitted  that  the  plaintiff  possesses  all  the  other  qualifications  re- 
quired, the  sole  question  presented  is  whether  or  not,  upon  the  facts 
we  have  stated,  she  is  a  "native  citizen  of  the  United  States."  If  she 
comes  within  that  definition  she  is  entitle  to  registration  as  demanded. 

She  was  a  citizen  of  the  United  States  prior  to  her  marriage  to  Mac- 
kenzie. No  event  affecting  her  status  as  a  citizen,  except  said  marriage, 
has  occurred  since  that  time.  She  therefore  still  remains  a  citizen  of  the 
United  States  unless  she  has  lost  her  citizenship  by  her  marriage  with  an 
unnaturalized  resident  alien.    (Hauenstein  v.  Lynham,  100  U.  S.  484.) 

The  status  of  persons  as  citizens  or  aliens,  respectively,  is  controlled 
entirely  by  the  Constitution  of  the  United  States  and  the  Acts  of  Con- 
gress passed  in  pursuance  thereof.    We  must  look  solely  to  them  to 
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ascertain  whether  or  not  the  plaintiff  is  a  citizen  and  as  such  a  voter 
entitled  to  registration.  And  in  determining  their  meaning  and  effect 
the  State  courts  are  bound  by  the  interpretation  put  upon  them  by  the 
courts  of  the  United  States. 

Prior  to  any  legislation  on  the  subject  by  Congress  there  was  some 
uncertainty  and  conflict  of  authority  concerning  the  right  of  expatriation. 
The  question  first  arose  in  1795,  in  Talbot  v,  Jansen,  3  U.  S.  (Dall.) 
133,  162,  where  Iredell,  J.,  discusses  it  at  length,  stating  his  conclusion 
to  be  that  a  citizen  could  not  denationahze  himself  without  the  consent 
of  his  government.  The  other  justices  expressed  no  opinion  on  the  point. 
Similar  views  were  stated  in  Shanks  v.  Dupont  (1830),  3  Peters,  246; 
Inglis  V.  Sailors  Snug  Harbour  (1830),  3  Peters,  101, 126,  and  in  United 
States  V.  Gillies  (1815),  Peters  C.  C.  161.  In  Shanks  v.  Dupont,  the 
court  said,  per  Story,  J.:  ''The  general  doctrine  is,  that  no  persons 
can,  by  any  act  of  their  own,  without  the  consent  of  their  government, 
put  off  their  allegiance,  and  become  aliens."  And  on  this  ground  it  was 
held  that  the  marriage  of  a  woman  citizen  with  an  alien  did  not  change 
her  allegiance  to  the  United  States.  There  was,  at  that  time,  no  legis- 
lation permitting  expatriation.  In  Stoughton  v.  Taylor,  2  Paine  C.  C. 
661,  it  is  said  that  the  right  of  expatriation  is  fundamental  and  inherent. 
To  the  same  effect  see  Alsberry  v.  Hawkins,  39  Ky.  178.  Other  State 
courts  were  of  the  same  opinion.  The  denial  of  the  right  of  voluntary 
expatriation  was  somewhat  inconsistent  with  the  laws  of  the  United 
States  providing  for  the  naturalization  of  foreigners,  the  first  of  which 
was  enacted  in  1779  (1  U.  S.  Stats.  103).  The  question  was  practically 
set  at  rest  by  the  Act  of  July  26,  1868  (15  U.  S.  Stats.  223;  U.  S.  Eev. 
Stats.,  sec.  1899).  The  preamble  thereof  declares  that  the  right  of  ex- 
patriation is  a  natural  and  inherent  right  of  all  people.  The  body  of  the 
Act  declares  further  that  any  decision  of  any  oflScer  of  the  government 
denying,  restricting,  or  impairing  the  right  of  expatriation  is  "  inconsistent 
with  the  fundamental  principles  of  this  government."  This  language 
seems  to  be  but  little  more  than  a  legislative  declaration  of  national 
policy.  But  it  clearly  is  operative  in  this,  that  it  gives  the  consent 
of  the  national  government  to  the  expatriation  of  any  citizen  by  his 
or  her  voluntary  act.  If  such  consent  of  the  nation  is  essential  to  a 
valid  expatriation,  this  law  is  evidence  thereof.  The  absolute  right  of 
expatriation  is  now  recognized  as  the  settled  doctrine  of  this  country. 
(Browne  v.  Dexter,  66  Cal.  40;  Kane  v,  McCarthy,  63  N.  Car.  302; 
Burton  v.  Burton  [N.  Y.],  1  Keyes,  359;  1  Abb.  Dec.  271;  Kelly  v.  Owen, 
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74  U.  S.  496;  In  re  Look  Tin  Sing,  21  Fed.  905.)  In  the  case  last  cited 
the  court  says:  "The  United  States  recognize  the  right  of  every  one  to 
expatriate  himself  and  choose  another  country."  In  view  of  the  conten- 
tion to  be  hereafter  mentioned,  it  is  to  be  noticed  that  this  case  was 
decided  after  the  adoption  of  the  Fourteenth  Amendment. 

The  first  legislation  by  Congress  in  regard  to  the  status  of  married 
women  as  citizens  was  the  Act  of  1855.  (10  U.  S.  Stats.  604;  U.  S^  Rev. 
Stats.  1994).  Section  2  is  as  follows:  ''That  any  woman  who  might 
lawfully  be  naturalized  under  the  existing  laws,  married,  or  who  shall 
be  married  to  a  citizen  of  the  United  States,  shall  be  deemed  and  taken 
to  be  a  citizen."  In  the  Revised  Statutes  the  words  "and  taken"  are 
omitted.  The  effect  of  this  statute  is  that  every  alien  woman  who 
marries  a  citizen  of  the  United  States  becomes  perforce  a  citizen  herself, 
without  the  formality  of  naturalization  and  regardless  of  her  wish  in  that 
respect.  (Kane  v.  McCarthy,  supra;  Kelly  v.  Owen,  supra.)  It  is  not 
entirely  certain  that,  under  our  State  Constitution,  such  citizenship 
would  entitle  such  foreign-bom  woman  to  vote.  Our  Constitution 
confers  that  privilege  only  on  three  classes  of  persons:  first,  native  cit- 
izens; second,  those  who  became  citizens  under  the  Treaty  of  Queretaro, 
or,  as  it  is  commonly  called,  the  Treaty  of  Guadalupe-Hidalgo;  and, 
thirds  naturalized  citizens.  An  alien  woman  who  marries  a  citizen 
thereby  herself  becomes  a  citizen,  but  there  may  be  doubt  if  she  thereby 
becomes  a  naturalized  citizen  within  the  meaning  of  the  Constitution. 
This  is,  of  course,  a  question  not  here  involved.  We  mention  it  only 
to  call  attention  to  the  distinction  and  to  make  it  clear  that  we  have 
not  decided  it. 

The  Act  of  1855  determines  the  citizenship  of  an  alien  woman  who 
marries  a  citizen.  We  have  in  this  case  the  converse  of  the  proposition; 
the  effect  of  the  marriage  of  a  native  female  citizen  to  a  man  who  is  not 
a  citizen,  but  is  a  subject  of  some  other  country.  In  Pequignot  v.  De- 
troit (1883),  16  Fed.  211,  Judge  Brown,  afterward  justice  of  the  United 
States  Supreme  Court,  decided  that  an  alien  woman  who  had  become  a 
citizen  under  the  aforesaid  Act  of  1855  by  marrying  a  citizen,  and  who 
was  divorced  from  that  husband  and  thereafter  married  an  unnatu- 
ralized alien,  lost  her  citizenship  by  the  last  marriage  and  again  became 
an  alien,  although  both  she  and  her  last  husband  continued  to  reside 
in  this  country  with  the  intention  of  remaining.  In  Ruckgaber  v.  Moore, 
104  Fed.  947,  decided  in  1900,  the  court  held  that  a  native  woman  who 
marries  a  French  citizen  and  thereafter  resides  with  him  in  France 
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thereby  loses  her  American  citizenship  and  becomes  a  citizen  of  France, 
adding,  however,  that  to  accomplish  this  result  she  must,  by  residence 
abroad,  or  other  equivalent  act,  express  her  intention  to  renounce  her 
former  citizenship  by  her  marriage.  Similar  views  were  expressed  in 
Trimbles  v.  Harrison,  40  Ky.  147.  In  Comitis  v,  Parkerson,  56  Fed.  556^ 
decided  in  1893,  the  court  held  that  a  native  bom  woman  who  had  mar- 
ried an  alien  subject  of  Italy,  permanently  residing  in  the  United  States 
and  intending  to  continue  therein,  did  not  thereby  lose  her  citizenship 
but  remained  a  citizen  of  this  country.  The  court  said  that  the  power  to 
declare  how  the  right  of  expatriation  should  be  exercised,  as  well  as  that 
of  naturalization,  was  exclusively  in  Congress,  that  expatriation  could 
not  take  place  without  the  consent  of  the  United  States,  and  that  "Con- 
gress has  made  no  law  authorizing  any  implied  renimciation  of  citizen- 
ship." It  was  mainly  on  this  ground  that  the  court  rested  its  conclusion, 
although  it  was  also  said  that  in  the  absence  of  any  law  of  Congress  as 
to  the  method  of  expatriation,  it  could  not  be  said  to  take  place,  unless 
it  was  manifested  by  a  removal  from  this  country  and  a  residence  else- 
where. (See  also  Beck  v.  McGillis,  9  Barb.  49;  Shanks  v.  Dupont,  supra; 
Jennes  v.  Landes,  84  Fed.  74;  Kreitz  v.  Behrensmeyer,  125  111.  197-8.) 
When  an  alien  and  a  citizen  intermarry,  they  not  infrequently 
return  to  reside,  either  temporarily  or  permanently,  to  the  country 
of  the  alien  spouse,  thereby  giving  rise  to  questions  concerning  their 
rights  as  citizens  or  aliens  of  the  respective  countries,  from  which  there 
have  ensued  international  disputes  to  be  discussed  and  settled  by  diplo- 
matic correspondence  between  the  United  States  and  the  foreign  country. 
The  fact  that  the  courts  of  this  country  have  held  variant  opinions  on 
some  phases  of  the  subject  has  caused  some  perplexity  in  the  State 
Department  and  like  diversity  of  opinions  has  appeared  from  time  to 
time  in  the  correspondence  of  that  department.  All  the  courts  have 
agreed,  however,  that  the  entire  subject  of  naturalization  and  expatria- 
tion, including  the  method  by  which  each  might  or  could  be  accomplished 
and  manifested,  is  a  matter  within  the  exclusive  control  of  Congress. 
Under  these  conditions,  the  United  States  Senate,  on  April  13,  1906, 
passed  a  joint  resolution  for  the  appointment  of  a  commission  to  "ex- 
amine into  the  subjects  of  citizenship  of  the  United  States,  expatriation, 
and  protection  abroad,"  and  make  a  report  with  proposals  for  legislation 
thereon.  In  June,  1906,  the  House  Committee  on  Foreign  Affairs,  to 
which  this  resolution  had  been  referred,  requested  the  Secretary  of 
State  to  select  three  men  connected  with  the  State  Department,  familiar 
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with  the  subject,  to  investigate  and  make  the  desired  report  and  rec- 
ommendations. In  pursuance  of  this  request  Honorable  Elihu  Boot, 
then  Secretary  of  State,  directed  Mr.  James  B.  Scott,  Solicitor  for  the 
Department  of  State;  Mr.  David  Ja3rne  Hill,  then  Minister  to  the 
Netherlands,  and  Mr.  Gaillard  Hunt,  Chief  of  the  Passport  Bureau, 
to  make  an  inquiry,  report  and  proposals  for  legislation,  as  requested. 
These  gentlemen  proceeded  and  on  December  18,  1906,  they  made  an 
elaborate  and  exhaustive  report  of  538  pages,  with  recommendations  for 
legislation  covering  all  the  phases  of  the  subject  except  that  of  natural- 
ization, which  was  already  provided  for.  With  this  document  before  it, 
Congress  framed  an  Act  which  became  a  law  on  March  2,  1907.  (34 
U.  S.  Stats.  1228.)  This  Act  now  controls  the  subject  referred  to,  in- 
cluding that  involved  in  this  case.  Section  3  thereof  is  practically  de- 
cisive of  the  case  before  us  and  it  is  as  follows: 

That  any  American  woman  who  marries  a  foreigner  shall  take  the  nationality  of  her 
husband.  At  the  termination  of  the  marital  relation  she  may  resume  her  American 
citizenship,  if  abroad,  by  registering  as  an  American  citizen  within  one  year  with  a 
consul  of  the  United  States,  or  by  returning  to  reside  in  the  United  States,  or,  if 
residing  in  the  United  States  at  the  termination  of  the  marital  relation,  by  oontinuing 
to  reside  therein. 

There  is  no  escape  from  the  conclusion  that,  under  the  provisions  of 
this  section,  the  plainti£F  in  this  case,  when  she  married  Gordon  Mac- 
Kenzie,  a  British  subject,  thereupon  took  the  nationality  of  her  husband 
and  ceased  to  be  a  citizen  of  the  United  States.  Just  as  an  alien  woman 
who  marries  a  citizen  becomes  a  citizen  herself,  whether  she  wishes  it  or 
not,  as  the  cases  we  have  cited  declare,  so  a  female  citizen  who  marries 
an  alien  becomes  herself  an  alien,  whether  she  intends  that  result  as 
the  consequence  of  her  marriage  or  not.  She  must  bow  to  the  will  of 
the  nation  as  expressed  by  the  Act  of  Congress.  Owing  to  the  possibility 
of  international  complications,  the  rule  has  generally  prevailed,  from 
considerations  of  policy,  that  the  wife  should  not  have  a  citizenship,  nor 
an  allegiance,  different  from  that  of  her  husband.  The  section  aforesaid 
was  intended  to  put  this  general  doctrine  into  statutory  form.  When, 
after  Congress  by  this  Act  had  declared  that  her  marriage  to  an  alien 
would  accomplish  her  expatriation,  and  she  thereafter  married  an  alien, 
she  is  conclusively  presumed  to  have  intended  thereby  to  renounce  her 
citizenship  of  the  United  States  and  become  a  subject  of  Great  Britain. 

It  is  suggested  that  the  object  of  the  Act,  as  expressed  in  its  title, 
was  to  legislate  solely  for  the  protection  of  citizens  abroad  and  therefore 
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that  it  should  not  be  construed  to  apply  to  women  who  many  here  and 
continue  to  reside  in  this  country,  or  who  marry  an  alien  permanently 
residing  in  this  country.  As  has  been  stated  in  reciting  the  origin  of  the 
Act,  such  persons  frequently  remove  to  the  country  of  which  the  husband 
is  a  subject,  or  to  other  foreign  countries.  It  was  the  obvious  purpose  to 
provide  a  rule  which  should  govern  in  cases  of  that  kind.  Furthermore, 
the  language  of  the  section  shows  that  it  contemplates  that  an  American 
V)oman  included  within  its  terms  will  in  some  cases  reside  in  the  United 
States  after  contracting  the  marriage  with  the  alien,  and  that  it  intends 
that  she  shall  continue  to  have  the  nationality  of  her  husband  during 
such  residence  here,  so  long  as  the  marriage  relation  continues.  The 
interpretation  contended  for  would  be  contrary  to  this  provision,  and 
therefore  it  is  not  permissible. 

Plaintiff's  counsel  also  contends  that  the  Act  of  Congress  is  contrary 
to  the  opening  sentence  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  declaring  that ''  All  persons  bom  or  natural- 
ized in  the  United  States,  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  State  wherein  they  reside." 
In  support  of  this  position  they  cite  In  re  Look  Tin  Sing,  supra,  and 
United  States  v.  Wong  Kim  Ark,  169  U.  S.  649.  In  the  first  mentioned 
case,  which  was  decided  in  1884,  Justice  Field  of  the  United  States 
Supreme  Court,  writing  the  decision  for  the  Circuit  Court  of  the  United 
States  for  the  District  of  California,  held  that  a  person  bom  in  the 
United  States,  of  Chinese  parents  residing  therein  at  the  time  of  his 
birth  and  not  members  of  the  diplomatic  force  of  China,  was  a  native 
citizen  of  the  United  States  and  was  not  subject  to  the  Act  of  Congress 
forbidding  the  re-entry  into  this  country  of  Chinese  who  had  returned 
temporarily  to  China,  except  where  they  had  obtained  a  certificate 
allowing  such  return.  This  decision  declares  that  a  native  bom  person 
of  any  race  is  a  citizen,  under  the  aforesaid  provision  of  the  Fourteenth 
Amendment,  and  it  follows  the  familiar  rule  that  such  person  remains 
a  citizen  so  long  as  he  chooses,  provided  he  does  no  act  which  under  our 
laws  will  have  the  effect  of  renouncing  or  forfeiting  such  citizenship.  The 
Chinese  Exclusion  Act,  it  was  held,  did  not  affect  the  right  of  citizen- 
ship. But  the  quotation  we  have  already  given  from  this  case  shows  that 
the  court  did  not  intend  to  hold  and  did  not  hold  that  the  Fourteenth 
Amendment  forbids  expatriation,  or  takes  from  Congress  the  power 
to  legislate  concerning  it.  In  United  States  v.  Wong  Kim  Ark,  the  same 
question  was  involved  and  the  same  conclusion  was  reached.    In  the 
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course  of  its  very  elaborate  discussion  of  the  proposition  that  the 
Fourteenth  Amendment  affirms  the  "ancient  and  fundamental  rule  of 
citizenship  by  birth  within  the  territory "  (p.  693),  the  court  said 
(p.  703):  "The  power  of  naturalization,  vested  in  Congress  by  the  Con- 
stitution, is  a  power  to  confer  citizenship,  not  a  power  to  take  it  away." 
From  this  remark  it  is  argued  that  a  native  bom  citizen  cannot,  since 
the  adoption  of  that  amendment,  renounce  his  citizenship.  But  this 
by  no  means  follows:  The  court  in  the  quoted  sentence  was  speaking 
of  the  power  of  Congress  to  deprive  a  person  of  his  citizenship  without 
his  consent  and  for  no  sufficient  or  reasonable  cause.  In  the  next  para- 
graph of  the  opinion  the  court  says  (p.  704) : 

Upon  the  facts  agreed  in  this  case,  the  American  dticenship  whicli  Wong  Kim 
Ark  acquired  by  birth  within  the  United  States  has  not  been  lost  or  taken  away  by 
anything  happening  since  his  birth.  No  doubt  he  might  himself,  after  coming  of 
age,  renounce  this  citizenship,  and  become  a  citizen  of  the  country  of  his  parents  or  of 
any  other  country. 

Thus  the  opinion  relied  on  itself  recognizes  and  declares  that  citizen- 
ship may  be  renounced,  notwithstanding  the  provisions  of  the  Four- 
teenth Amendment.  As  we  have  held  that  the  act  of  the  plaintiff  here 
in  marrying  an  alien  was  in  effect  a  renunciation  of  her  citizenship,  it 
follows  that  she  is  not  prevented  from  committing  this  act  of  expatriation 
by  the  aforesaid  provision  of  the  Fourteenth  Amendment. 

We  think  it  advisable  to  state  here  that  the  question  of  the  effect 
of  the  marriage  of  a  native  female  citizen  to  an  alien,  where  such  marriage 
had  taken  place  before  the  passage  of  the  Act  of  1907  aforesaid,  is  a 
question  not  involved  in  this  case.  It  is  not  therefore  to  be  deemed  as  a 
decision  upon  the  question  whether  the  section  of  the  Act  of  Congress 
above  quoted  was  applicable  to  and  operated  upon  citizens  of  the  United 
States  who  were  at  that  time  married  to  alien  husbands.  From  what 
we  have  said  the  conclusion  is  clear  that  the  plaintiff  here  is  not  now 
a  citizen  of  the  United  States  within  the  meaning  of  the  Act  of  Congress 
above  quoted,  and  as  that  act  controls  the  question  of  her  citizenship, 
and  her  right  to  vote  is  made  by  our  Constitution,  as  amended  in  1911, 
dependent  upon  her  status  as  a  citizen  of  the  United  States,  and  does  not 
exist  unless  she  is  such  citizen,  she  is  not  entitled  to  the  exercise  of  the 
privilege  of  suffrage  and  cannot  demand  registration  as  a  voter. 

It  is  ordered  that  the  writ  applied  for  be  denied. 

We  concur:  Shaw,  J. 

Angellotti,  J.  Sloss,  J.  Melvin,  J. 

LoRiGAN,  J.  Beatty,  C.  J.  Henshaw,  J. 
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Commentaire  de  la  Lot  du  17  Juin  1909 ^  ayani  pour  ohjet  V Acquisition  et 
la  Perte  de  la  NationalitS  Beige.  By  Fernand  Glesner.  Namur: 
Jacques  Godenne.    pp.  185. 

In  an  introductory  chapter  M.  Glesner  traces  the  history  of  the  legis- 
lation of  his  country  relative  to  nationality,  beginning  with  the  union 
of  the  Provinces  with  France  in  1794,  indicating  the  effect  of  the  political 
events  following  the  occupation  of  Belgium  by  the  Allied  Powers  in 
1814,  and  the  Belgian  revolution  of  1830,  and  showing  the  impress 
made  by  the  French  Civil  Code.  The  result  of  these  various  influences 
was  to  impose  upon  the  country  somewhat  diverse  systems  of  nationality. 
The  design  of  the  law  of  1909  was  to  remedy  this  defect  and  make  the 
law  more  definite. 

The  author  analyzes  each  provision  of  the  law  and  points  out  where 
modifications  have  been  made  in  the  preexisting  law.  He  also  makes 
comparisons  with  the  French  law  and  in  many  instances  with  the  law 
of  other  countries. 

The  first  article  of  the  law,  as  M.  Glesner  states,  "consecrates  the 
principle  of  jus  sanguinis,^'  declaring  that  Belgian  children,  wherever 
bom,  to  a  Belgian  father  or  to  a  Belgian  mother  if  the  father  has  no 
determined  nationality,  are  Belgians.  But  while  the  law  thus  declares 
the  principle  of  jus  sanguinis,  it  departs  from  this  principle  in  Article  7, 
which  states  that  the  child  bom  in  Belgium  of  foreign  parents  of  whom 
one  was  also  bom  in  Belgium,  or  was  domiciled  there  for  a  specified 
period,  is  Belgian,  unless  before  the  expiration  of  his  twenty-second  year, 
during  which  he  shall  have  had  a  domicile  in  Belgium,  he  shall  have 
elected  foreign  nationality.  This  is  the  jus  soli.  In  relation  to  this 
matter,  the  author  says: 

This  is  not  the  reSstablishmeDt,  pure  and  simple,  of  jus  soli,  since  there  are  required 
besides  birth,  certain  conditions  of  sojourn  and  stability,  of  a  nature  to  indicate  that 
the  individual  has  dwelt  among  Belgians  and  acquired  their  mentality.  But  it  is 
surely  an  important  victory  for  that  principle. 

He  adds  that  the  framers  of  the  law  had  a  diflScult  task,  as  it  was  nec- 
essary, in  order  to  prove  Belgian  nationality,  to  establish  filiation  far 

673 


674  THE  AMERICAN  JOURNAL  OF   INTERNATIONAL  LAW 

enough  back  to  find  an  ancestor  bom  on  Belgian  soil  at  a  period  when  one 
became  a  Belgian  by  the  sole  fact  of  birth  on  the  territory,  or  by  the 
effect  of  a  treaty,  or  by  a  fact  posterior  to  birth.  As  such  proof  is  often 
impossible,  the  language  of  the  text  was  adopted,  it  being  deemed  that 
an  individual  uniting  the  conditions  prescribed  in  the  law,  would  be 
almost  always  Belgian  in  heart  and  aspiration.  Under  this  law  an  in- 
dividual bom  in  Belgium  of  foreign  parents  of  whom  one  was  also  bom 
there,  has  the  faculty  of  repudiating  Belgian  nationality,  while  under 
the  French  law,  in  similar  circumstances,  the  individual  is  French  with- 
out option.  Article  12  further  recognizes  the  doctrine  oijus  scli  in  pro- 
viding that  the  child  bom  in  a  foreign  country  to  a  Belgian  who  himself 
was  bom  in  a  foreign  country,  can  always  decline  Belgian  nationality, 
if  he  has  in  full  right  acquired  the  foreign  nationality.  And  a  further 
application  of  the  jv^  soli  is  involved  in  the  provision  of  Article  4,  which 
declares  that  a  child  found  in  Belgium  shall  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  to  be  bom  on  Belgian  soil,  and  hence  to  be  a 
Belgian. 

Articles  5  and  11  of  the  law  embody  the  almost  universal  rule  that  the 
nationality  of  a  married  woman  follows  that  of  the  husband.  M. 
Glesner  calls  attention  to  the  fact  that  the  new  Belgian  law,  unlike  the 
preexisting  law  of  that  country  and  the  law  of  some  other  countries, 
definitely  declares  that  a  change  of  nationality  of  the  husband  taking 
place  after  the  marriage  shall  have  the  same  effect  on  the  wife's  national- 
ity as  if  the  change  occurred  before  the  marriage. 

Articles  2,  3,  4,  6,  8,  9,  12,  13,  and  14  relate  to  the  nationality  of 
children.  Article  3  contains  the  unusual  provision  that  when  the  nation- 
ality of  the  parents  at  the  epoch  of  conception  would  operate  to  confer 
Belgian  nationality  upon  the  child,  and  that  at  the  epoch  of  the  birth 
would  not,  regard  to  the  epoch  of  conception  shall  be  had  in  preference 
to  that  of  birth.  In  his  comments  on  this  article,  M.  Glesner  states  that 
this  puts  an  end  to  a  controversy  which  had  existed  under  the  former 
Belgian  law  which  left  it  doubtful  whether  it  was  necessary  to  consider 
the  moment  of  conception,  the  moment  of  birth,  or  the  one  or  the  other, 
according  to  the  interest  of  the  child.  Under  this  article,  if  a  Belgian 
should  change  his  nationality  after  conception  and  before  the  birth 
of  a  child,  the  nationality  of  the  child  would  be  Belgian. 

By  the  provisions  of  Article  6,  minor  unmarried  children  of  foreigners 
who  voluntarily  acquire  Belgian  nationality,  become  Belgians,  with  the 
option  of  renouncing  such  nationality  by  declaring  their  desire,  upon 
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reaching  majority,  to  recover  foreign  nationality.  By  making  them 
Belgians  in  full  right,  the  law  goes  a  step  further  than  the  former  Bel- 
gian law,  which  gave  them  the  faculty  of  choosing  Belgian  nationality 
by  means  of  a  declaration  to  be  made  in  the  year  of  their  majority. 
The  law  does  not  go  as  far,  however,  as  the  law  of  the  United  States  of 
1907,  and  state  whether  the  children  are  required  to  go  to  Belgium  if 
residing  in  a  foreign  country.  Under  the  laws  of  the  United  States  in 
such  a  case,  the  child  is  not  deemed  a  citizen  until  he  begins  to  reside 
permanently  in  the  United  States.  The  restricting  word  'unmarried,' 
is  inserted  in  the  law  for  the  reason  that,  otherwise,  the  minor  married 
daughter  might,  through  the  voluntary  acquisition  of  another  nation- 
ality by  the  father,  acquire  a  double  nationality — ^that  of  the  father  and 
that  of  the  husband.  The  commentator  discusses  the  question  whether, 
under  the  law,  the  minor  child  of  a  Belgian  woman  who  has  been  di- 
vorced, acquires  Belgian  nationality,  and  reaches  a  negative  conclusion, 
as  otherwise  the  general  principle  of  the  preponderance  of  the  father 
would  be  sacrificed. 

Article  10,  which  relates  to  naturalization,  merely  refers  to  the  Belgian 
naturalization  law  of  1881  prescribing  the  formalities  of  naturalization 
in  that  country. 

Expatriation  is  covered  by  the  provisions  of  Article  11,  which  provides 
for  three  modes,  viz.,  voluntary  acquisition  of  foreign  nationality, 
marriage,  and  foreign  naturalization  through  voluntary  acquisition  of 
foreign  nationality  by  the  father.  In  discussing  the  meaning  of  the 
term  'voluntary,'  as  applied  to  the  acquisition  of  nationality,  the  com- 
mentator states  that  a  Belgian  bom  in  France  and  domiciled  in  France 
at  his  majority,  who,  under  the  French  law,  becomes  French  under  con- 
dition that  he  does  not  decline  the  quality  of  Frenchman  in  his  twenty- 
second  year,  loses  his  Belgian  nationality  if  he  does  not,  in  the  delay 
prescribed  by  the  French  law,  manifest  his  intention  to  preserve  it. 
In  other  words,  it  being  incumbent  upon  him  to  fulfil  a  simple  formality 
prescribed  by  a  foreign  law  to  remain  Belgian,  if  he  does  not  fulfil  that 
formality,  it  is  deemed  that  he  has  willed  to  become  foreign,  and  in  the 
eyes  of  the  Belgian  law,  that  is  the  sole  thing  which  it  is  necessary  to  con- 
sider. M.  Glesner  further  states  that  a  woman  loses  the  quality  of  Bel- 
gian who  marries  a  foreigner  of  determined  nationality  or  whose  husband 
voluntarily  acquires  a  foreign  nationality,  if  siich  nationality  is  equally 
conferred  upon  her  by  the  foreign  law,  "  This  new  principle,"  remarks 
the  author,  ''is  founded  on  the  need  of  establishing  the  unity  of  nation- 
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ality  in  the  family,  and  differs  from  the  rule  of  the  Code  Napcdeon  which 
was  based  on  a  presmnption  jurU  d  jure  that  it  was  the  wiU  of  the 
wcmian." 

Article  8  provides  for  the  acqui^on  of  Belgian  nationality  by  chQdren 
where  the  parents  have  lost  such  nationality.  The  method  is  by  declara- 
tion of  intention  and  fixing  of  domicile  in  Belgium,  such  domicile  to  be 
established  within  a  year  after  making  the  declaration.  Article  9  pro- 
vides that  a  child  bom  in  Belgium  of  a  foreigner  may  acquire  Belgian 
nationality  by  declaring  his  intention  to  do  so  and  establishing  his 
domicile  in  Belgium,  in  accordance  with  the  formalities  prescribed  by 
Article  8.   This  must  be  done  in  his  twenty-second  year. 

Article  13  provides  for  the  recovery  of  Belgian  nationality  by  one  who 
has  lost  that  quality,  by  a  declaration  of  intention  and  establishment  of 
domicile  in  Belgium. 

M.  Glesner's  comments  are  clear  and  to  the  point.  BSs  style  is  sample 
and  lawyerlikcy  and  his  commentary  will  be  of  practical  value  in  con- 
struing the  law. 

Frederick  Van  Dtne. 

Manuel  SUmeniaire  de  Droit  International  Public.    By  Ren£  Foignet, 
Eighth  edition.    Paris:  Arthur  Rousseau.    1913.   pp.  430. 

This  work,  the  popularity  of  which  is  evidenced  by  its  having  reached 
an  eighth  edition,  is  entirely  elementary'  in  character,  and  is,  as  it  pro- 
fesses, intended  especially  for  the  use  of  students  of  law  and  candidates 
for  diplomatic  and  consular  careers.  For  this  purpose  it  is  admirably 
well  designed.  It  seems  to  contain  all  of  the  elementary  and  essential 
facts  with  which  the  beginner  in  the  study  of  international  law  ought  to 
be  made  acquainted.  Its  purpose  is  not  to  elaborate  or  convince,  but 
to  inform.  While  we  have  no  reason  to  question  the  general  accuracy 
of  the  statements  contained  in  it,  yet  some  as  to  the  United  States  and 
having  relation  to  the  form  and  operation  of  our  government,  are  not 
precisely  correct,  the  book  not  being  brought  thoroughly  up  to  date  as 
to  our  country. 

Jackson  H.  Ralston. 

Results  of  Three  Years^  Administration  of  Chosen  Since  Annexation, 
Seoul:  Government  General  of  Chosen.    January,  1914.    pp.  161. 

Chosen,  an  ancient  name  of  northern  Korea,  was  officially  adopted  as 
the  name  of  the  new  dependency  after  its  annexation  by  Japan.    Korea 
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once  included  a  large  part  of  southern  Manchuria.  Korean  graves  are 
numerous  there  and  the  inhabitants  of  certain  districts  in  Manchuria 
are  still  largely  Korean.  The  peninsula  derived  its  civilization  from 
China,  and  it  was  largely  through  Korea  that  Chinese  culture  was  com- 
municated io  Japan. 

At  the  beginning  of  the  Christian  era,  China  ruled  directly  all  of 
northern  Korea,  while  the  southern  portion  was  divided  into  three  small 
states  constantly  warring,  each  with  the  others.  In  the  seventh  centurj' 
A.  D.  China,  having  during  the  intervening  centuries  lost  direct  con- 
trol of  the  country,  again  annexed  all  of  the  peninsula  except  a  small 
state  in  the  southeastern  portion,  which,  however,  became  one  of  her 
dependencies.  During  the  following  centuries  there  were  occasional 
brief  periods  of  independence,  but  otherwise  until  1895  Korea  remained 
in  one  form  or  another  a  portion  of  the  Chinese  Empire.  The  envoys 
of  the  little  kingdom  were  sent  regularly  every  year  until  near  the  close 
of  the  nineteenth  century  bearing  their  tribute  to  the  court  at  Peking. 

In  1595  the  Japanese  invaded  Korea  and  attempted  its  conquest, 
but  were  driven  out.  In  1876,  however,  Japan  compelled  Korea  to 
enter  into  a  treaty  which  assumed  the  independence  of  the  little 
state,  and  this  was  followed  by  a  treaty  with  the  United  States  in  1882. 
In  spite  of  these  treaties,  however,  Korea  continued  to  look  to  China 
as  suzerain  and  received  a  Chinese  Resident  until  after  the  Chino- 
Japanese  war  of  1894-5,  when  the  independence  of  the  kingdom  was 
acknowledged  by  China,  For  a  brief  period  Korea  rejoiced  greatly  in 
this  independence  and  the  king,  in  order  to  assert  his  equality  with  the 
rulers  of  neighboring  lands,  on  October  17,  1897,  proclaimed  himself 
an  emperor.  The  independence,  however,  was  short-lived  and  nominal 
rather  than  real.  From  being  a  bone  of  contention  between  China  and 
Japan,  Korea  escaped  only  to  find  herself  an  object  of  strife  between 
Japan  and  Russia. 

In  1904  Japan  found  it  necessary  to  assert  herself  against  the  Russian 
advance  in  Manchuria  and  avenge  the  loss  of  southern  Manchuria  which 
she  had  been  compelled  by  the  continued  pressure  of  Russia,  France  and 
Germany  to  retrocede  to  China  in  1895.  Korea  lay  between  the  Rus- 
sians and  the  Japanese  and  Japan  was  prompt  to  occupy  it.  The  Rus- 
sians were  forced  back  northward  into  the  province  of  Kirin,  and  the  de- 
velopment of  Japanese  interests  in  the  Kuantung  Peninsula  and  elsewhere 
in  southern  Manchuria  made  Japanese  control  of  Korea  more  than  ever 
essential  to  the  welfare  of  the  island  empire.    A  Japanese  Resident  was 
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therefore  appointed  to  Seoul  in  1906.  For  two  decades  before  this  Japan 
had  labored  to  promote  the  reform  of  the  Korean  Government,  but  had 
met  with  very  slight  success.  She  had  a  following  in  the  Korean  court, 
but  she  also  had  many  enemies  there.  Corruption  was  widespread  and 
nullified  all  efforts  for  improvement.  Prince  Ito  showed  himself  to  be  a 
true  friend  of  the  Korean  people,  but  his  well-meant  endeavors  were 
unappreciated  and  resulted  only  in  his  murder  at  Harbin  in  1909.  The 
Japanese  Government  then  decided  upon  annexation  as  the  only  remedy 
for  a  situation,  which  to  them  seemed  intolerable. 

The  report  by  Governor  General  Terauchi  of  three  years  adminis- 
tration of  Chosen  encourages  the  hope  that  the  people  of  Korea  may  yet 
become  reconciled  to  the  annexation  of  their  land  by  the  Japanese  Em- 
pire since,  according  to  that  report,  it  seems  to  be  bringing  to  an  end 
a  regime  of  inefficiency  and  corruption  and  substituting  therefor  one  that 
is  promoting  the  development  of  the  country  and  the  education,  enlight- 
enment and  prosperity  of  the  people. 

''The  annexation  of  Korea  by  Japan,"  says  Count  Terauchi,  ''was 
a  great  epoch-making  event.  It  has  solved  an  impending  problem  con- 
fronting the  Empire  of  Japan  for  centuries  and  is  considered  to  have 
eradicated  causes  of  disaster,  consolidating  thereby  the  foundations 
of  the  Empire  and  assuring  lasting  peace  for  the  Far  EssL" 

The  pamphlet  which  contains  the  report  of  the  Governor  General 
contains  161  pages,  of  which  66  are  required  for  the  report  proper.  The 
remainder  forms  an  appendix  containing  important  public  documents 
that  deal  with  the  problems  growing  out  of  annexation.  With  the  ex- 
ception of  the  first,  which  is  the  proclamation  of  annexation,  issued 
August  29,  1910,  these  documents  are  all  instructions  to  public  officers 
in  Chosen.  They  cover  a  wide  range  of  topics,  including  reoi^ganization 
of  the  Government,  monetary  grants,  Confucian  education,  cotton 
cultivation,  sericulture,  judicial  reform,  customs,  charities,  prisons, 
etc. 

The  administration  of  a  hostile  country  comprising  an  area  of  84,000 
square  miles  and  containing  a  population  of  13,000,000  called  for  states- 
manship of  the  highest  order.  Great  tact  was  shown  in  introducing 
changes  in  the  government;  These  were  made  very  slowly.  In  the 
first  year  a  reduction  by  1434  was  made  in  the  number  of  officials  and 
the  retrenchment  thus  effected  lessened  the  expense  of  the  government 
by  765,000  yen.  Further  economies  in  1912  led  to  the  dismissal  of  187 
more  functionaries  and  a  saving  of  478,000  yen.    In  1913  the  Imperial 
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Government  was  able  to  reduce  its  subsidy  to  Chosen  by  2,350,000 
yen. 

It  is,  generally  speaking,  in  the  local  government  that  officials  come 
into  close  contact  with  the  people  and  it  is  here  that  friction  is  most  likely 
to  occur.  But  the  Japanese  administration  wisely  refrained  from  offend- 
ing local  prejudices.  Great  care  was  taken  to  observe  old  usages  and  the 
reforms  introduced  were  modified  so  as  to  adjust  them  to  varying  local 
conditions. 

The  improvement  in  police  administration  and  the  success  of  the 
Japanese  in  their  efforts  to  restore  good  order  are  indicated  by  the  figures 
given  by  Count  Terauchi.  Whereas  in  one  year,  1908-9,  the  police  had 
780  encounters  with  brigands  who  numbered  34,400,  in  the  year  ended 
August,  1912,  there  was  but  13  such  encounters  with  some  70  outlaws. 

Previous  to  the  annexation  the  finances  of  Korea  were  in  a  very  bad 
condition.  A  Japanese  financial  adviser  was  appointed  in  1904,  but  it 
was  not  until  a  Japanese  Resident  General  was  appointed  in  1906  that 
it  was  possible  to  introduce  system  and  bring  order  out  of  confusion. 
For  some  years  following,  the  Japanese  Government  was  compelled  to 
make  considerable  loans  to  Korea,  amounting  at  the  time  of  annexation 
to  a  total  of  14,200,000  yen.  But  the  Japanese  Government  also  sup- 
ported a  Resident  General  and  financed  the  new  judiciary,  so  that  the 
total  expenditure  by  the  Imperial  Japanese  Government  averaged  about 
26,000,000  yen  per  annum  for  the  four  years  preceding  annexation. 
After  that  event  the  revenues  of  Chosen  proved  still  to  be  insufficient 
to  meet  the  expenditures  and  the  deficit  had  to  be  met  from  the  Japa- 
nese treasury.  The  appropriation  for  this  purpose  in  1911  was  12,350,000 
yen.  A  similar  appropriation  was  made  in  1912  but  in  1913  it  was  re- 
duced to  10,000,000  yen.  The  total  expenditure  in  1913  amounted  to 
51,781,000  yen,  an  increase  of  more  than  ten  million  yen  above  the  cost 
of  government  imder  the  native  rulers  in  1909.  The  increase,  however, 
was  occasioned  by  extraordinary  expenditures  for  railway  construction, 
harbor  improvements  and  other  works  requiring  inmiediate  alteration. 
The  revenues  of  Chosen  in  1913  were  eight  million  yen  larger  than  in 
1909  and  this  improvement,  which  was  effected  without  increase  of 
taxation,  was  made  possible  by  the  more  efficient  administration  in- 
troduced. Monetary  reform,  initiated  by  a  Japanese  adviser,  began 
prior  to  annexation  but  was  hastened  by  that  event. 

The  foreign  trade  of  Korea  has  been  very  steady  in  its  growth  since 
annexation.    Whereas  in  1909  it  amounted  to  52,890,000  yen,  in  1913 
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it  had  grown  to  102,450,000  yen.  Railways  have  increased  in  mileage 
from  640  miles  prior  to  annexation  to  935  miles  in  1913. 

Very  much  has  been  done  for  education  too.  This  reform  b^^  under 
Japanese  advice  as  early  as  1906.  But  at  the  time  of  annexation  there 
were  but  100  common  public  schools  in  the  whole  country  attended  by 
15,000  children.  Now  there  are  366  schools  with  50,000  pupils.  At- 
tention is  given  chiefly  to  elementary  and  industrial  education.  Besides 
these  public  schools  there  are  some  1,300  private  schools  of  which  about 
500  are  mission  schools.  These  have  been  compelled  to  adjust  their 
courses  of  study  so  as  to  comply  with  the  Imperial  curriculum. 

It  is  interesting  to  note  the  attitude  taken  by  the  Japanese  Cxovem- 
ment  towards  the  three  principal  religions  of  Korea;  Confucianism, 
Christianity  and  Buddhism.  Previous  to  annexation  an  institute  for 
the  study  of  the  Chinese  classics  existed  in  Seoul  where  religious  festivals 
were  held  in  honor  of  the  Chinese  sages,  and,  although  it  was  not  a 
part  of  the  new  educational  system,  the  Japanese  Government  retained 
it  because  of  the  intimate  connection  between  Confucianism  and  moral- 
ity; 250,000  yen  were  appropriated  to  it  in  1911  as  a  foundation  fund. 
By  this  lectures  on  ethics  are  supported  and  certain  oflScials  are  enabled 
to  hold  religious  services. 

It  is  pointed  out  by  the  Governor  General  that  Christianity  has  gained 
great  influence  in  Korea  and  is  winning  popularity  and  confidence. 
The  Roman  Catholics  he  credits  with  80,000  adherents  and  the  Prot- 
estants with  360,000.  He  compliments  the  Catholic  missionaries  by  say- 
ing that  their  method  of  propagating  the  faith  is  practical  and  unosten- 
tatious. He  says  of  the  Protestant  Christians  that  not  a  few  people 
formerly  embraced  their  faith  with  political  and  other  mundane  pur- 
poses though  he  admits  that  sincere  and  zealous  converts  are  found. 

There  are  some  40,000  pupils  attending  mission  schools  and  the 
Governor  General  says: 

On  account  of  their  being  affiliated  with  the  Christian  Churches  it  is  but  natural 
that  the  Bible  should  be,  as  it  is,  used  as  the  foundation  of  moral  teaching,  and  reli- 
gious principles  of  the  churches  be  inculcated  in  the  pupils.  In  consequence  there  can 
not  but  be  something  desirable  left  untouched  in  the  education  undertak^i  in  these 
schools  as  viewed  from  the  point  of  the  national  education. 

He  points  out  that  the  best  private  schools  are  the  mission  schook  and 
that  it  is  inadvisable  to  close  them,  however  desirable  it  may  be  to 
separate  religion  and  education,  because  their  suppression  would  leave 
a  gap  which  the  government  at  present  could  not  fill.    He  adds, 
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For  this  reason  for  the  time  being  the  authorities  concerned  pay  attention  only  to 
the  prevention  of  evil  that  may  occur  on  account  of  the  presence  of  these  schools, 
intending  later  to  enforce  the  principle  of  education  standing  aloof  from  religion. 

He  refers  to  the  disabilities  under  which  the  Buddhists  were  placed 
during  the  late  regime.  Annexation  improved  their  condition  and  an 
ordinance  was  adopted  in  1911  for  reviving  Buddhism  and  its  propa- 
gation. 

Thanks  to  this,  more  than  20,000  monks  and  nuns  living  in  1400  monasteries  and 
convents  were  enabled  to  engage  in  their  work,  being  given  due  protection  and  raised 
to  the  same  position  as  other  religious  workers. 

A  great  deal  has  been  done  by  the  Government  General  for  the  im- 
provement of  agriculture  and  other  industries.  Agricultural  stations  and 
schools  were  established  where  improved  methods  of  rice-culture, 
sericulture  and  cotton  growing  were  taught  and  stock-breeding  was  en- 
couraged. Export  duties  on  agricultural  products  were  removed.  The 
production  of  rice  and  other  cereals  as  well  as  of  other  agricultural 
products  has  been  considerably  increased  since  annexation.  The 
acreage  devoted  to  cotton  has  been  increased  more  than  six  times  and 
the  output  of  silk  has  been  multiplied  threefold.  Equal  attention  has 
been  given  to  fisheries.  The  value  of  the  annual  catch  has  been  doubled. 
Korea  is  rich  in  minerals  and  encouragement  is  being  given  to  this  in- 
dustry also.  A  technical  training  institute  established  by  the  Japanese 
at  Seoul  has  led  to  improvement  in  textile  and  other  ancient  industries 
of  Korea. 

Korea  is  too  well  settled  to  invite  the  immigration  of  large  numbers  of 
Japanese,  yet  the  influx  of  Japanese  farmers  and  artisans  has  been  con- 
siderable. In  1910  the  total  Japanese  population  was  estimated  at 
146,000.  In  1913  there  were  more  than  264,000  Japanese  resident  there, 
of  whom  about  one-fifth  were  farmers. 

The  report  makes  a  favorable  showing  for  the  Government  and  will 
undoubtedly  create  a  good  impression  abroad. 

E.  T.  Williams. 

Thiorie  Ghvtral  de  la  Clause  de  la  Nation  la  Pltis  Favorisie  en  Droit 
International  PrivL  By  Frangois  Hepp.  pp.  142.  Paris:  Juris- 
Classeurs.    1914.    (5  francs). 

This  monograph  may  be  resolved  into  two  parts:  first,  an  intro- 
duction dealing  with  the  forms,  the  history,  the  legal  character,  and  the 
general  application  of  the  most-favored-nation  clause;  second,  a  discus- 
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sion  of  the  "Eflfets  de  la  clause  en  matiSre  privfe."    In  the  latter  we 
find  a  substantial  contribution. 

M.  Hepp  has  rightly  conceived  it  necessary  first  to  deal  with  the  nature 
of  the  clause  and  its  particular  applications  in  public  international  law. 
Thus,  after  a  useful  classification  and  the  exposition  of  a  convenient 
terminology,  he  proceeds  to  deal  with  the  history  of  the  clause.  Un- 
fortunately, he  has  seen  fit  to  reproach  those  who  have  made  special 
study  of  the  clause  in  advance  of  him  for  having  been,  as  be  conceives, 
satisfied  with  mere  chronological  cataloguing  and  indifferent  to  critical 
methods  and  logic.  "*  *  *  ils  se  sont  obstenus  de  porter  un  jug- 
ment  sur  le  lien  logique  qui  unit  les  unes  aux  autres,  k  travers  I'histoire, 
*  *  *  et,  c'est  la  chronologic  qui  tient,  dans  leur  raisonement  et 
leurs  hypothecs  historiques,  la  place  de  la  logique.''  This  generaliza- 
tion suggests  too  little  consideration  of  the  exhaustive  work  of  Dr. 
Glier  ^  which  is  cited  in  the  bibliography,  and  unfamiliarity  with  the 
writer's  The  Most-favored-nation  Clause  in  Commercial  Treaties^  It  is 
true  that  no  writer  previous  to  M.  Hepp  has  devoted  special  attention 
to  the  clause  in  relation  to  private  international  law. 

Many  readers  will  differ  with  M.  Hepp  in  some  details  as  to  the  char- 
acter and  intent  of  the  clause.    All  will  agree  with  him,  however,  that 

*  *  *  c'est  en  principe  un  traitment  d'ordre  ^conomique  qu'elle  a  pour  but 
d'^tablir.  Cependant,  *  *  *  elle  peut  fort  bien  avoir  pour  objet  r^tabliasement 
et  le  maintien  d'une  autre  dgalit^  que  r6galit6  commerciale  et  la  garantie  centre 
d 'autres  risques  que  les  risques  commerciaux. 

He  is  right  in  pointing  out  that  the  clause  must  be  studied  in  each  in- 
stance in  relation  to  the  treaty  in  which  it  appears  and  that  the  intention 
of  the  parties  at  the  time  of  making  each  treaty  must  be  given  full 
consideration.  He  dismisses  rather  abruptly  the  American  theory  of  the 
clause.  He  considers  that  American  diplomats  have  developed  ''des 
conclusions  thtoriques,  erron^  k  notre  sens,  et  qui  nous  semblent  de 
tous  points  contraires  aux  cons^uences  logiques  de  I'engagement  des 
parties  contractantes."  This  is  somewhat  summary,  to  say  the  least, 
and  when  we  find  a  gross  error  in  the  first  quotation  which  is  made  from 
an  American  treaty,^  we  are  constrained  to  wonder  whether  M.  Hepp 
has  given  the  American  theory  and  practice  really  close  attention. 

^  Die  Meistbegunstigungsklausel. 
« Published  in  1910. 

'  In  quoting  Article  14  of  the  United  States-Japan  treaty  of  1894, — at  p.  25 — 
M.  Hepp  has  it  that  the  favors  specified  '*sera  immediatement  et  sans  ooixlitioii 
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As  for  theory  and  logic,  whatever  these  may  or  may  not  have  to  say, 
the  most-favored-nation  clause  is  a  practical  instrument,  and  the  forms 
and  the  interpretation  which  this  and  that  nation  give  it  in  practice 
are  determined  by  practical  considerations.  Different  premises  lead 
to  different  conclusions.  The  ''American  form  "  of  the  clause  and  the 
American  interpretation  have  been  developed  to  fit  American  conmier- 
cial  policy;  both  are  well  known  to  all  countries  with  which  the  United 
States  makes  conmiercial  treaties,  and  the  difference  between  the 
American  and  the  European  practices  is  well  established  and  under- 
stood. 

M.  Hepp's  discussion  is  throughout  affected  by  the  theory  of  strict 
reciprocity  which  underlies  Article  11  of  the  French  Code  Civil.  M. 
Hepp  overemphasizes  the  speculative  character  of  the  clause.  "Au 
moment  de  la  conclusion  du  traits  qui  contient  la  clause  ^  *  *^ 
I'objet  de  I'engagement  subscrit  par  les  parties  est  absolument  insaissible 
et  de  tous  points  al&itoire  "  (p.  60).  ''Sans  doute  les  parties  courent 
Tune  et  I'autre  le  risque  de  donner  resp)ectivement  beaucoup  en  Change 
de  peu  de  chose,  mais  elles  ont  des  chances  aussi  de  beneficier  d'une 
situation  contraire,  et  cet  al^  est  6videment  de  Tessence  m6me  d'un 
contrat  aldatoire  "  (p.  75).  The  statesmanship  of  commerce  is  continu- 
ally seeking  positive  assurances — especially  against  inequality  of  op- 
portunity, and  it  is  these  which,  in  our  opinion,  the  most-favored-nation 
clause  is  intended  and  should  be  conceived  to  give. 

M.  Hepp's  real  contribution  lies  in  his  exposition  of  decisions  of  the 
French  courts  as  to  their  jurisdiction  over  cases  brought,  and  of  the  judg- 
ments which  the  courts  have  rendered  with  regard  to  rights  claimed  under 
provisions  of  the  clause.  Here  we  find  especial  attention  given  to  the 
provisions  of  Article  11  of  the  Code  Civil  in  connection  with  those  of 
Article  11  of  the  Franco-German  Treaty  of  Frankfort  of  May,  1871. 
Dismissing  with  a  few  words  the  question  of  the  application  of  the  "gen- 
eral "  form  of  the  clause,  and  passing  to  the  "specialized,"  or  specialized 
reciprocal  form,  M.  Hepp  tells  us  that:  Specifications  with  regard  to 
matters  of  private  rights  are  rare.  The  Court  of  Cassation  has  decided 
that  there  must  be  extended  to  subjects  of  an  assured  country  all  the 
private  rights  which  the  subjects  of  the  most-favored-nation  enjoy. 

^tendu/'  whereas,  as  a  matter  of  fact,  the  real  reading  is  that  the  favors  will  be 
extended  "gratuitously,  if  the  concession  *  *  *  shall  have  been  gratuitous,  and 
on  the  same  or  equivalent  conditions  if  the  concession  shall  have  been  conditional/' — 
as  is  usual  in  treaties  of  the  United  States. 
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Specifications  with  regard  to  economic  and  commercial  matters  must  be 
interpreted  according  to  the  general  character  of  the  treaty, — but  the 
applicant  for  rights  under  such  provisions  must  make  a  showingy  first, 
as  to  his  personal  status  as  one  engaged  in  such  commerce  as  the  treaty 
provisions  contemplate,  and,  second,  as  to  the  general  rights  extended  to 
the  variety  of  commercial  enterprise  in  which  he  has  engaged.  The  Court 
of  Cassation  has  decided  that  in  France  the  courts  may  uxidertake  the 
interpretation  of  French  treaties  when  the  question  involved  is  one  con- 
cerning private  rights  claimed  thereunder,  but  that,  aa  for  determining 
the  original  meaning  of  the  treaty,  this  concerns  the  contracting  parties 
and  is  the  business  of  the  executive  department.  The  letter  of  a  treaty 
indicates  but  very  imperfectly  the  real  intention  of  the  contracting  par- 
ties. In  most  cases  the  courts  will  have  to  call  on  the  administrative 
departments  for  the  exact  intent  of  the  stipulations. 

M.  Hepp  next  takes  up  various  cases  which  the  courts  have  bandied. 
''  In  the  matter  of  enjo3rment  of  rights  in  a  strict  sense,  the  normal  effects 
of  our  clause  appear  to  conflict  with  the  general  principles  enunciated 
in  Article  11  of  the  Civil  Code  ♦  ♦  ♦  "  (p.  103).  This  article  has 
as  its  basis  the  principle  of  diplomatic  reciprocity,  by  which  a  foreigner 
enjoys  in  France  the  rights  which  Frenchmen  enjoy  by  virtue  of  treaty 
provisions  in  the  country  from  which  that  foreigner  hails.  ^'Is  it  then 
necessary  to  admit  exceptions  to  this  principle  because  of  the  clause, 
and  to  extend  privileges  which  are  not  in  the  countiy  of  the  foreigner's 
origin  extended  to  Frenchmen?''    M.  Hepp  believes  that  it  is  not. 

Selon  nous,  la  regie  de  Farticle  11  ne  supprime  nullement  le  droit  da  pays  favoris^ 
mais  elle  combine  avec  lui  pour  se  limiter,  dans  la  mesure  exacte  ou  il  se  trouveraii 
limits  si  le  traitement  favoris^  avaii  6t6  stipule  sous  la  forme  "  amfricaine^"  ou  mieox 
encore  *  *  *  sous  la  forme  qu'il  afifecte  dans  un  traite  reeent:  la  ocmvention 
franco-russe  du  14  avril  1912    *    ♦    ♦    pp.  lOft-107. 

The  question  is  often  raised  whether  foreign  companies  should  enjoy 
the  rights  guaranteed  to  foreign  subjects.  Upon  this  point  several 
cases  are  cited  where  the  courts  have  decided  in  the  aflSrmative,^  together 
with  one  where  the  decision  was  in  the  n^ative.  As  to  the  right  of  hy- 
pfdhique  Ugale  of  a  married  woman  over  the  real  prc^)erty  oi  her  husband 
situated  in  France,  several  cases  where  such  rights  were  claimed  were 
decided  adversely.  The  claim  of  the  right  of  freedom  of  access  to  the 
courts  has  been  sustained.  Under  ConfiUs  dea  Lais,  three  cases  are  cited 
in  which  the  question  of  the  validity  of  a  will  made  by  an  Englishman  in 
France  in  English  form,  the  question  of  whether  the  inheritance  of  a 
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Russian  in  France  should  escape  the  right  of  prdivemeni  and  the  question 
of  the  right  of  consular  jurisdiction  over  the  inheritance  of  a  Turk  in 
France  were  decided  adversely.  As  to  the  competence  of  courts,  some 
applications  have  been  decided  unfavorably  on  the  ground  that  the 
clause  applied  to  matters  of  commerce  only  and  not  to  matters  of  com- 
petence and  procedure.  Some  applications,  however,  have  been  accepted. 
M.  Hepp  concludes  that  no  general  rule  can  be  laid  down.  On  the  ques- 
tion of  consular  competence,  the  Court  of  Cassation  decided  in  a  case 
against  the  Bank  of  Tunis  that  the  competence  accorded  to  an  English 
consul  by  the  Anglo-Timisian  treaty  of  1863  must  be  accorded  to  a 
French  consul  (p.  129).  Protection  of  rights  in  literary  and  artistic 
property  can  not  be  sought  imless  especially  stipulated  for,  in  which 
case  the  French  courts  have  uniformly  recognized  the  rights  of  the 
petitioners. 

M.  Hepp  cites  also  a  decision  of  the  Supreme  Court  of  Madrid  to 
the  effect  that  to  extend  certain  privileges  relative  to  communications 
between  judicial  authorities  to  a  country  which  is  not  signatory  to  a 
special  convention  ^'serait  ^tendre  k  un  tiers  un  traitement  exceptionel 
en  vertn  de  la  clause,  ce  qui  est  inadmissible."  To  this  M.  Hepp  objects, 
but  without  informing  us  as  to  the  general  practice  or  the  commercial 
policy  of  the  Spanish  Government. 

In  the  absence  of  adjudication  on  the  question  of  extradition,  M.  Hepp 
holds  the  opinion  that,  save  in  case  of  special  specification,  the  clause 
will  not  apply  to  extradition. 

The  latter  and  main  portion  of  M.  Hepp's  study  presents  much  mate- 
rial that  is  at  once  enlightening,  interesting  and  instructive. 

Stanley  K.  Hobnbeck. 


La  Guerre  Itala-Turque  ei  le  droit  des  Gens,  By  M.  Andr^  Rapisardi- 
Mirabelli.  (Reprint  from  Retme  de  droit  international  et  de  Ligisla-- 
turn  comparie.)    Brussels:  Bureau  de  la  Revue.    1913.    206  pp. 

It  may  admit  of  doubt  whether  this  interesting  history  of  the  appro- 
priation of  Turkish  Tripoli  by  Italy  is  properly  a  subject  of  review  in 
a  journal  of  international  law,  for  the  writer  tells  us  at  the  outset  of  his 
volume  of  two  hundred  pages  that  'Hhe  study  of  the  causes  of  a  par- 
ticular war  is  not  a  subject  strictly  within  the  purview  of  international 
law,"  and  that  although  'Hhere  are  writers  who  deem  such  a  study  as 
necessary  to  the  juridical  determination  of  the  question  as  to  which  of 


686  THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

the  belligerents  has  the  right  on  his  side/'  the  author  treats  this  as  an 
''illusion"  and  considers  that  ''the  question  lies  outside  of  the  domain 
of  law  just  as  the  absolute  freedom  of  states  to  make  war  upon  one  an- 
other whenever  they  consider  it  indispensable,  is  also  excluded  from  the 
domain  of  law." 

Africa  is  today  the  legitimate  and  the  principal  field  open  to  the  Euro- 
pean need  of  expansion,  as  America  was  in  the  sixteenth  century,  and 
its  northern  portions  are  linked  by  the  Mediterranean  to  the  fortunes 
of  the  European  countries  upon  its  northern  shores,  which  have  in- 
herited the  rights  of  all-powerful  Rome  to  that  region,  strengthened 
by  their  geographical  situation.  These  are  the  primal  needs  that  un- 
derlie wars;  they  are  purely  political  questions,  transcending  the  ex- 
pedients of  diplomacy  busied  with  the  search  for  superficial  and  so-called 
"efficient"  causes  which  only  mask  the  reality. 

Italy  having  resurrected  to  a  new  national  life,  found  it  essential  not 
alone  as  an  outlet  for  its  products,  its  capital  and  its  population,  but  as 
a  safeguard  to  its  national  existence  and  its  progress  to  the  position  of 
one  of  the  great  Powers  to  take  possession  of  territory  whose  political 
disintegration  had  exposed  it  to  the  unchecked  occupation  of  the  first 
comer,  bold  enough  to  take  the  lead. 

This  is  the  thesis  which  the  writer  presents  as  in  accord  with  the 
actual  and  imiversal  attitude  of  the  nations,  in  spite  of  the  sporadic 
efforts  of  peace  foundations  and  peace  congresses  to  displace  it  by  the 
establishment  of  an  international  altruism. 

The  self-interest  of  nations  is  not,  however,  necessarily  an  incentive 
to  war;  Sig.  Mirabelli's  picture  shows  it  rather  as  a  stroAg  factor  for 
peace;  not  only  the  drain  of  modem  armaments  and  the  dreadful  havoc 
of  the  perfected  engines  create  a  dread  of  the  consequences  of  war;  but 
still  more  the  intervention  of  political  grouping,  such  as  the  Triple  Al- 
liance and  the  Triple  Entente  and  treaty  coalitions,  which  stand  for 
resistance  to  any  hegemonous  preponderance,  add  such  new  imcertain- 
ties  as  to  the  fruits  of  victory  that  even  such  temptations  to  aggrandize- 
ment as  Tripoli  offered  to  Italy,  are  apt  to  be  kept  in  check  by  the  con- 
sideration that  the  self-interest  of  neighbors  will  not  permit  Jack  Homer 
to  take  too  large  a  plum  out  of  his  pie. 

These  are  powerful  motives,  says  our  author,  which  today  work  upon 
states  to  lay  aside  traditional  rivalries,  smooth  over  unexpected  differ- 
ences and  labor  towards  agreements  which  will  ensure  peace,  which  he 
recognizes  as  "the  least  of  all  evils." 
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The  French  occupation  of  Algiers,  the  British  claims  to  Cyprus,  the 
French  extension  to  Tunis,  were  but  precursors  of  the  Tripoli  enterprise, 
all  made  possible  by  the  adjustment  of  rivalries  and  the  balancing  of 
power  among  the  European  nations,  ensuring  the  avoidance  of  European 
wars  and  the  progress  of  European  civilization. 

The  first  move  of  Italy  towards  Tripoli  was  as  early  as  1890  as  a 
counter-balance  to  French  influence  in  Tunis,  and  in  July  of  that  year 
Lord  Salisbury's  support  was  assured,  but  the  policy  of  international 
agreement  was  slowly  maturing  and  Italy  had  to  wait  its  development 
and  the  slow  adjustment  of  the  respective  interests  of  herself  and  France 
on  the  Mediterranean,  retarded  by  the  Franco-German  incidents  of 
Morocco  from  Algeciras  to  Agadir.  Tripoli,  moreover,  was  territory 
of  a  European  Power,  so  recognized  and  guaranteed  by  the  Treaty  of 
1856,  following  the  Crimean  war,  and  thus  presented  additional  difficul- 
ties to  the  benevolent  assimilation  of  a  protectorate, — ^while  open  armed 
attack  would  be  perilous  aggression, — of  moment  to  all  the  countries 
whose  rivalries  protect  her  from  dismemberment. 

Her  integrity  had  been  protected  by  the  Treaty  of  Paris  (1856),  but 
upon  the  assurance  of  internal  reforms  which  were  never  reaUzed,  so 
that  the  guarantee  of  her  integrity  became  by  the  Treaty  of  Berlin  a 
virtual  assertion  of  the  right  of  intervention  to  compel  observance  of 
the  promised  reforms.  Egypt,  Cyprus,  Crete,  Macedonia,  Bulgaria, 
Bosnia  and  Herzegovina  are  evidence  of  the  disintegration  brought  about 
by  the  right  of  Europe  to  enforce  the  promised  reforms;  but  in  spite  of 
private  accords  tending  to  Italianize  Tripoli,  warnings  were  repeatedly 
given  that  the  territorial  integrity  of  Turkey  must  be  respected  and  that 
Tripoli  was  not  unappropriated  territory.  But,  if  not  unappropriated, 
it  was  surely  "ungovemed"  and  an  essential  element  in  the  European 
equilibrium  on  the  Mediterranean,  an  equilibrium  to  which  the  recogni- 
tion of  Italian  influence  was  indispensable. 

•  Moreover,  the  Suez  Canal  had  changed  the  current  of  European  com- 
merce with  Asia  and  by  so  doing  had  exalted  the  problem  of  the  balance 
of  power  on  the  Mediterranean  into  a  question  of  world-wide  signifi- 
cance. 

Our  author  defends  the  occupation  of  Tripoli  against  the  charge  of 
aggression  and  imperialism  and  reconciles  it  with  the  utmost  respect 
for  "nationality"  by  assuring  his  readers  that  Mazzini  and  Garibaldi, 
both  champions  of  universal  democracy  and  foes  of  conquest  and  of 
colonial  empire,  early  recognized  the  necessity  for  Italy  to  take  her  part 
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in  the  irrepressible  movement  of  Europe  for  the  occupation  of  the  Medi- 
t/erranean  shores  of  Africa.  Mazzini,  who  recognized  the  patriotism  of 
other  nationals  on  a  par  with  his  own,  could  never  have  justified  the 
invasion  of  alien  territory  except  under  conditions  unavoidable  for  na- 
tional life,  and  the  national  life  of  Italy  is  dependant  upcm  her  share  of 
the  Adriatic  and  of  the  Mediterranean.  Given  this  situation,  the  long- 
standing and  proven  incapacity  of  Turkey  to  ensure  a  civilized  govern- 
ment with  peace  and  safety  to  inhabitants  and  protecticm  to  trade, 
the  rivalry  of  other  nations  for  a  control  of  the  Mediterranean  shore 
which  meant  atrophy  to  Italy, — in  the  present  far  from  ideal  condition 
of  international  relations,  her  only  recourse  was  to  the  "ultima-ratio" 
of  living  nations, — ^war, — hastened  by  the  agreement  of  France  and 
Germany  on  the  Moroccan  question,  early  in  September  1911. 

The  proximate  or  so-called  ''efficient"  causes  which  our  author  char- 
acterizes as  the  negligible  factors  or  incidents  which  diplomacy  brings 
forward  to  mask  the  more  deep-rooted  differences  or  ambitions  which 
bring  nations  into  conflict,  were  in  this  case  obvious  subterfuges,  con- 
sisting mainly  in  occurrences  long  since  past  and  for  the  most  part  set- 
tled, and  in  the  general  grievance  that  Italy  was  not  allowed  that  ''pref- 
erence in  pacific  penetration"  to  which  she  had  a  right  as  a  preliminaiy 
to  her  ultimate  claims  upon  the  country. 

The  circular  of  the  29th  September,  1911,  to  the  various  embassies 
and  legations,  recapitulated  these  grievances  as  the  foundation  for  the 
appeal  to  arms.  Previous  to  this  circular,  as  early  as  the  19th  of  Sep- 
tember, orders  had  been  given  for  the  mobilization  of  the  Italian  navy, 
and  military  preparations  of  a  like  character  were  set  on  foot,  followed 
by  like  measures  of  the  Turkish  Government  and  the  deq>atch  of  a 
war  vessel  from  Constantinople  to  Tripoli,  with  troops,  anns  and  muni- 
tions of  war  on  the  22nd  of  September.  A  note  of  warning  as  to  perils 
of  the  Italian  colonists  from  this  movement  was  signified  by  the  Italian 
Minister  of  Foreign  Affairs  to  Constantinople  on  the  23rd  of  September, 
but  the  unloading  was  begun  on  the  26th  and  Italy's  ultimatum  com- 
municated to  the  Grand  Vizier  on  the  28th  of  September,  advising  that 
as  past  negotiations  had  proved  futile,  the  Italian  Government  found 
itself  compelled  to  proceed  with  the  military  occupation  of  Tripoli 
and  Cyrene,  to  which  they  requested  Turkey  to  make  no  opposition, 
leaving  definite  arrangement  to  subsequent  agreement.  A  peremptory 
answer  was  demanded  in  twenty-four  hours.  Receiving  no  answer, 
hostilities  were  at  once  begun  as  threatened  in  the  ultimatum,  without 
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any  declaration  of  war,  which  only  followed  actual  hostilities,  begun  by 
the  attack  on  Prevesa. 

The  various  chapters  of  the  book  take  up,  in  addition  to  the  ''causes 
of  the  war,"  the  "questions  touching  the  initiation  of  a  state  of  war," 
''neutral  relations,"  "actual  hostilities"  and  "the  peace  negotiations," 
all  of  which  are  treated  with  great  fulness. 

It  would  extend  this  review  beyond  available  limits  to  enter  into 
details  upon  these  various  questions.  The  opening  of  hostilities  prior 
to  a  declaration  of  war  is  of  special  interest,  and  Sig.  Mirabelli's  defense 
of  the  procedure  will  repay  notice.  The  ultimatum  in  terms  advised 
the  Ottoman  Government  that  the  Italian  Government  would  "for  the 
safeguard  of  its  interests  and  of  its  dignity  proceed  to  the  military  oc- 
cupation of  the  territory."  This  the  writer  considers  as  an  unquestion- 
able notification  of  the  military  measures  decided  upon.  The  ultimatum 
then  expressed  the  hope  that  the  Ottoman  Government  would  make 
no  opposition  to  the  measure,  leaving  to  further  parleys  a  definite  agree- 
ment on  the  subject;  a  delay  of  twenty-four  hours  was  fixed  upon  to 
await  an  answer.  Accordingly,  at  the  expiration  of  the  twenty-four 
hours,  the  military  occupation  was  begun,  and  as  it  met.with  opposition, 
the  formal  declaration  of  war  was  at  once  issued.  This  it  is  insisted,  is 
in  strict  conformity  to  The  Hague  Convention  of  19th  October,  1907, 
which  makes  it  lawful  to  open  hostilities  upon  the  expiration  of  an  ulti- 
matum, particularly  when,  as  in  this  case,  the  ultimatum  clearly  indi- 
cated that  the  military  occupation  had  been  resolved  upon. 

CcHning  now  to  the  criticism  that  Italy  disregarded  the  obligations 
of  Art.  VIII  of  the  Treaty  of  Paris  (1856),  which  provided  that  "in  the 
event  of  differences  between  the  Sublime  Porte  and  either  of  the  Signa- 
taries,  before  having  recourse  to  force,  the  mediation  of  the  other  signa- 
taries  should  be  invoked."  Such  an  appeal  was  at  once  made  by  the 
Sublime  Porte  on  the  30th  of  September,  but  the  only  response  was  a 
declaration  that  the  Powers  would  observe  the  most  strict  neutrality, 
and  three  renewals  of  the  appeal  evoked  no  other  response. 

Sig.  Mirabelli  repudiates  the  notion  that  Article  VIII  was  obligatory 
and  insists  that  its  very  language  only  makes  it  applicable  "as  far  as 
circumstances  will  permit,"  leaving  it  optional  to  the  Signataries  to 
tender  their  good  offices  toward  mediation  or  to  remain  neutral  and 
indifferent  spectators  of  the  conflict.  He  contends,  moreover,  that  the 
transformation  of  political  conditions  within  the  half  century  that  has 
elapsed  since  the  Treaty  of  Paris,  the  complex  economic  factors  of  inter* 
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national  politics,  accentuated  in  the  Eastern  question  by  the  commer- 
cial revolution  operated  by  the  Suez  Canal,  make  the  proviso  in  Art. 
VIII  essential  to  its  usefulness  or  continued  recognition. 

The  failure  of  Turkey's  appeal  to  the  Powers,  leaving  her  isolated, 
provoked  her  to  an  immediate  and  heroic  resistance,  which  brought  on 
heavy  losses  and  awakened  Italy  to  the  need  of  redoubling  her  ^orts 
if  she  hoped  to  avoid  a  long  and  burdensome  conflict.  This  she  at  once 
did  and  accompanied  her  re-enforcements  with  a  decree  of  annexati<m  of 
the  occupied  provinces  under  date  of  November  5, 1911,  of  which  notice 
was  at  once  given  to  all  foreign  offices,  and  then  the  Powers  b^an  their 
abortive  efforts  at  mediation,  which  met  with  the  insuperable  obstacle 
of  Turkey's  determination  not  to  surrender  her  territory  and  Italy's 
equally  resolute  stand  to  uphold  her  decree  of  annexation.  Not  until 
July,  1912,  and  then  by  direct  but  informal  communication  between  the 
combatants,  were  negotiations  for  peace  again  undertaken,  and  not 
until  October  did  the  respective  plenipotentiaries  finally  receive  au- 
thority to  negotiate,  the  point  of  danger  being  over  the  sovereignty  of 
the  coveted  provinces.  A  last  eflfort  made  by  Turkey,  after  yielding  the 
main  point,  that  the  treaty  should  only  be  operative  when  sanctioned 
by  the  respective  parliaments  of  the  contracting  powers,  imperilled  the 
negotiations  and  met  with  an  ultimatum  which  allowed  Turkey  three 
days  to  accept  the  terms  or  drop  the  negotiations,  and  a  few  hours  before 
the  ultimatum  expired,  on  the  15th  of  October,  1912,  a  preliminaiy 
peace  project  was  signed,  no  armistice  or  suspension  of  hostilities  having 
been  provided  for.  This  preliminary  project  was  followed  by  a  firman 
of  the  Ottoman  Government  granting  autonomy  to  the  inhabitanta  of 
Tripoli  and  Cyrene,  a  proclamation  of  amnesty,  of  religious  freedom  by 
the  Italian  Government,  the  appointing  of  a  commission  composed  in 
part  of  natives  to  make  civil  regulation  respecting  local  customs;  and 
the  Sultan's  iradi  guaranteeing  administrative  and  judicial  reforms  for 
the  Aegean  Isles  which  remained  under  Turkish  sovereignty. 

The  final  treaty  of  peace  followed  on  the  18th  of  October,  1912,  with 
few  departures  from  the  customary  clauses.  Italy,  says  Sig.  Mirabelli, 
was  generous  in  the  terms  accepted  because  "in  truth  she  remained  a 
debtor  to  Turkey  by  reason  of  the  war,  which  she  was  forced  to  under- 
take in  defense  of  her  vital  interests  created  by  a  historic  fatality  su- 
perior to  her  own  will,"  and  because,  when  all  is  said  and  done,  "inter- 
national equity"  is  still  to  be  counted  upon  in  dictating  a  treaty  of 
peace.    It  was  perhaps  this  sense  of  "international  equity"  which  die- 
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tated  the  clause  by  which  the  Turkish  Goverament  agreed  to  take  back 
in  its  employ  all  the  Italian  functionaries  discharged  on  account  of  the 
war,  to  preserve  their  rights  to  the  pension  funds  and  pay  them  for  the 
time  during  which  their  service  was  interrupted. 

Altogether  the  work  of  Sig.  Mirabelli  will  repay  careful  reading,  con- 
taining, as  it  does,  the  point  of  view  of  a  faithful  Italian  subject  with 
the  study  of  one  thoroughly  versed  in  international  complications  and 
skilled  in  their  presentation. 

Paul  Fuller. 

Memories  of  John  Westlake.    With  portraits.    London:  Smith,  Elder  & 
Co.    1914.    157  pp. 

This  beautifully  printed  volume  of  157  pages  is  an  affectionate  me- 
morial to  Professor  Westlake,  compiled,  at  the  suggestion  and  with 
the  co6peration  of  Mrs.  Westlake,  by  his  friends  and  associates  in  many 
lands.  It  consists  of  eleven  chapters  (three  of  them  in  French),  each  by 
a  scholar  of  eminence,  dealing  with  some  phase  of  Dr.  Westlake's  many 
beneficent  activities  and  services. 

The  introductory  chapter,  biographical  and  appreciative,  is  by  J. 
Fisher  Williams.  A.  V.  Dicey  writes  the  second  chapter  on  "His  Book 
and  His  Character."  Professor  Ernest  Nys'  chapter  is  headed  *^La 
Science du Droit  des Gens"  Chapter  IV,  by  Lord  Courtney  of  Penwith, 
is  entitled  "Public  Affairs."  Chapter  V,  by  Prof.  A.  de  Lapradelle, 
"L'OeutTC  de  John  Westlake  J'  Chapter  VI,  by  Norman  Bentwich, 
"John  Westlake  as  Teacher."  Chapter  VII,  ^'Extraits  de  la  Notice 
c&nsajcree  d  John  Westlake,"  by  Ed.  Rolin-Jaequemyns.  Chapter  VIII, 
"The  Balkan  Conamittee  1905-1913,"  by  Arthur  G.  Symonds,  Secre- 
tary to  the  Balkan  Committee.  Chapter  IX,  "Finland"  by  Dr.  J.  N. 
Renter,  Professor  at  the  University  of  Helsingfors.  Chapter  X,  "The 
Working  Men's  College,"  by  Sir  C.  P.  Lucas,  K.  C.  M.  G.,  C.  B.  Chap- 
ter  XI,  "Tregerthen"  (Dr.  Westlake's  interesting  country  house  on 
the  Cornish  coast),  by  Marian  Andrews  and  Gertrude  Phillpotts.  There 
is  an  appendix  of  eight  pages  giving  "A  list  of  the  Writings  of  John 
Westlake,"  and  an  index. 

Such  memorial  volumes,  made  up  from  diverse  soiu*ces  andT)y  diverse 
hands,  are  in  general  perfunctory  or  extravagant  without  proportion  or 
sequence  and  therefore  inadequate,  disorderly  and  disappointing.  The 
present  volume  is  a  conspicuous  exception  to  this  general  rule.  It  draws 
a  strong,  clear,  affectionate  but  convincing  portrait  of  a  very  great 
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scholar  and  a  marked  and  distinctive  personality;  one  whoee  life  was 
protracted  and  whose  attachments  and  connections  were  tenacious, 
unswerving  and  unselfish,  and  whose  courage,  energy  and  seal  ''age 
could  not  wither  nor  custom  stale." 

John  Westlake  was  bom  at  Lostwithiel  in  Cornwall  in  1828,  bis 
father  a  wool-stapler,  his  mother  the  daughter  of  a  North  Devon  clergy- 
man, a  spK)rting  parson  who  kept  his  own  hounds  but  who  was  described 
by  a  rustic  parishioner  as  ''as  good  as  a  Methody/' 

He  was  first  taught  at  home  and  in  the  local  grammar  school.  He 
never  went  to  a  public  school  but  was  later  educated  by  private  tutors 
at  Cambridge.  Colenso  and  Harvey  Goodwin  taught  him  math^natics, 
Bateson,  and  Shilleto  the  classics.  He  entered  Trinity  and  took  his 
B.  A.  in  1848,  bracketed  sixth  wrangler  and  sixth  in  the  first  class  of 
the  Classical  Tripos,  and  was  elected  a  fellow  of  Trinity  in  1851.  He 
kept  terms  at  Lincoln's  Inn  and  was  called  to  the  bar  in  1854.  In  1864 
he  married  Alice,  daughter  of  Thomas  Hare,  the  famous  advocate  of 
propK)rtional  representation.  In  1874  he  took  silk  and  was  elected  a 
bencher  of  Lincoln's  Inn. 

In  1888  he  was  appointed  Whewell  Professor  of  International  Law 
at  Cambridge,  and  this  chair  he  filled  for  twenty  years  with  great  dis- 
tinction, resigning  in  1908. 

The  book  that  first  made  Westlake's  name  widely  known  was  a  Trea- 
tise on  Private  International  Law  or  the  Conflict  of  Laws,  first  published 
in  1858.  This  was  almost  wholly  rewritten  and  brought  out  in  a  second 
edition  in  1880,  a  third  edition  in  1890,  a  fourth  in  1905  and  a  fifth  in 
1912.  It  was  translated  into  German  by  Von  Holxendorf  in  1884  and 
into  French  by  Paul  Goule  in  1914.  It  showed  extended  familiarity 
not  only  with  English  law  and  practice  but  also  with  the  Continental 
law  of  Europe  and  tended  to  impress  various  of  the  Continental  doc- 
trines on  Elnglish  law,  as,  for  instance,  the  exclusive  character  of  the 
jurisdiction  of  the  courts  of  the  matrimonial  domicile  in  certain  cases 
of  divorce  and  the  dominance  of  the  law  of  domicile  generally.  It  be- 
came the  leading  English  authority  and  for  a  time  powerfully  affected 
the  decisions  of  the  British  courts.  Dicey  calls  Westlake  "the  instructor 
of  judges." 

Westlake's  work  on  international  law  he  published  in  two  volumes, 
that  on  Peace  in  1904  and  that  on  War  in  1907,  and  de  Lapradelle  is  now 
preparing  a  French  translation  of  both  volumes. 

In  1913  Westlake  edited  for  the  Carnegie  Institution  of  Washington 
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Ayala  De  Jwre  et  Offidis  BeJlicis  et  Disciplina  MiUtari,  in  two  volumes. 
He  published  Chapters  an  the  Principles  of  International  Law  in  1894, 
which  was  translated  into  French  and  Japanese. 

He  wrote  the  article  on  "International  Law  (Private) "  for  the  supple- 
ment to  the  fifth  edition  of  the  Encydapedia  BrUannica,  "The  Church  in 
the  Colonies"  for  Essays  on  Church  PoUcy  in  1868,  and  an  Introductory 
Lecture  on  International  Law  in  1888,  translated  by  Rolin  into  French. 
He  was  a  frequent  and  constant  contributor  to  the  proceedings  of  various 
societies  and  many  reviews  and  periodicals,  especially  the  Reuue  de 
Droit  International  et  de  Legislation  Comparie. 

As  a  result  of  these  activities  he  received  an  honorary  fellowship  from 
Trinity  College,  Cambridge.  Oxford  gave  him  the  honorary  D.  C.  L., 
Edinburgh  an  LL.D.,  and  the  Free  University  of  Brussels  made  him  an 
honorary  Docteur  en  Droit.  He  was  decorated  with  the  Italian  order 
of  the  Crown  and  the  Japanese  order  of  the  Risuig  Sun. 

From  1900  to  1906  he  was  one  of  the  representatives  of  the  United 
Kingdom  on  the  Hague  Court  of  Arbitration. 

He  met  a  considerable  success  also  as  a  practicing  lawyer,  especially 
in  cases  involving  foreiHo  law,  but  he  had  not  the  equipment  of  a  suc- 
cessful advocate,  though  often  before  the  Privy  Council. 

He,  with  Rolin-Jaequemyns  and  Asser,  in  1869  founded  the  Revue  de 
Droit  International  et  de  Legislation  Comparie,  and  in  1873,  with  Rolin- 
Jaequemyns  and  Bluntschli,  and  on  the  suggestion  of  Lieber,  he  took 
part  in  founding  the  Institute  of  International  Law,  whose  president  he 
became  in  1895. 

In  1854,  with  Maurice,  he  took  part  in  founding  the  Working  Men's 
College,  where  the  Christian  Socialists  mingled  with  the  later  Utili- 
tarians, and  was  its  stanch  supporter  to  the  end  of  his  long  life. 

In  1855  he  was  elected  to  the  House  of  Conmions  from  the  Romford 
Division  of  Essex  as  a  Liberal,  but  voted  and  spoke  agsunst  the  first 
home  rule  bill  and  lost  his  seat  on  the  dissolution  in  1886.  He  was  able 
enough  but  not  docile  enough  for  a  parliamentary  career. 

In  1873  he  bought  an  old  stone  house  and  garden  on  the  Cornish  coast 
near  St.  Ives,  called  Tregerthen,  and  in  1881  he  made  his  London  home 
at  the  River  House,  Chelsea  Embankment,  and  in  these  dwellings  he 
and  Mrs.  Westlake  exercised  a  most  generous,  delightful  and  stimulat- 
ing hospitality  to  a  wide  circle  of  scholars  and  to  many  relatives  and 
friends  of  every  age.  The  writer  recalls  a  delightful  week  at  Tregerthen 
with  a  house  party  of  fifteen,  with  innumerable  walks  and  talks  in  the 
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fields  yellow  with  gorse,  teas  on  the  heather,  the  treat  for  the  village 
children  with  gifts  and  a  wonderfully  simple  but  inspiring  little  speech 
by  Mrs.  Westlake,  the  visit  to  St.  Michaels  Mount  and  the  constant 
affectionate  reference  by  Professor  Westlake  to  the  history  of  mythology 
of  his  ever  dear  Cornwall,  the  little  church  beautifully  restored  by  his 
generosity,  the  immemorial  and  prescriptive  field  paths  which  he  knew 
and  whose  antiquity  deUghted  him. 

The  essays  of  these  distinguished  friends  picture  Westlake  as  a  wonder- 
ful advocate  of  reason,  a  believer  in  progress,  refusing  to  be  pessimistic 
even  when  an  octogenarian  and  almost  deprived  of  hearing. 

The  writer  recalls  a  little  dance  at  Tregerthen  when  Professor  West- 
lake,  then  over  80,  found  the  greatest  pleasure  in  the  joyousness  of  his 
young  guests. 

Westlake  twice  visited  America,  and  Mr.  Williams  thinks  his  sugges- 
tion of  a  ''combination  of  mediative  and  judicial  arbitration  in  the 
Venezuelan  diflSculty"  averting  "a  fratricidal  strife"  was  perhaps  hip 
most  signal  service. 

Mr.  Bentwich  writes  of  Westlake  as  his  old  instructor  and  tells  how 
he  gained  from  him  the  conception  ''that  law,  while  being  an  exact 
science,  was  intimately  concerned  with  the  maintenance  and  the  exten- 
sion of  just  dealing  between  individuals  and  between  nations,''  and 
describes  him  as  a  dignified  and  impressive  presence  in  the  lecture  room, 
informed  by  transparent  knowledge  and  with  an  enthusiastic  expression 
of  it,  and  "outside  his  class  room  he  was  the  most  helpful  and  approach- 
able of  professors."  His  study  was  always  conciseness  and  accuracy  of 
statement. 

The  cause  of  any  oppressed  nationality  he  made  his  own.  He  suc- 
ceeded Mr.  Bryce  as  president  of  the  Balkan  Committee,  which  sup- 
pK)rted  the  cause  of  these  communities  against  Turkish  misrule,  and  in 
his  advanced  years  he  defended  the  Uberties  of  Finland  in  the  National 
Review  and  often  in  The  Times, 

M.  de  Lapradelle,  in  his  highly  interesting  chapter  on  ''UOetwre  de 
John  Westlake y''  calls  attention  to  the  fact  that  other  scholars  have 
some  of  them  been  eminent  in  private  international  law,  others  in  publio 
international  law,  but  that  Westlake  alone  was  equally  eminent  in  both. 
Such  double  eminence  is  certainly  unusual,  but  not  wholly  unique. 
M.  de  Lapradelle  mentions  Storey  and  Wharton,  two  of  our  great  Amer- 
ican scholars,  as  eminent  only  in  private  international  law.  It  is  re- 
spectfully submitted  that  M.  de  Lapradelle  has  overlooked  Wharton's 
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invaluable  Digest  of  Intemaiional  Law,  published  in  three  volumes  in 
1886  and  republished  in  1887,  which  is  the  foundation  of  Mr.  John 
Bassett  Moore's  still  more  valuable  and  extended  digest,  and  that 
Storey  was  regarded  as  an  eminent  international  authority  in  public 
international  law  as  well  as  in  private,  owing  to  his  many  elaborate  and 
erudite  opinions  rendered  in  cases  involving  principles  of  international 
law. 

Lord  Courtney  of  Penwith  recounts  many  services  of  Westlake  under 
the  chapter  of  "Public  Afifairs."  He  says  "He  was  to  the  fore  in  every 
movement — social,  educational,  political — for  the  improvement  of  his 
generation.  It  was  not  a  mere  accident  that  he  was  found  an  advocate 
in  nearly  every  suit  of  his  time  for  maintaining  liberty  of  opinion  within 
the  Churches." 

In  1861  Westlake  published  a  paper  in  the  Working  Men^s  College 
Magazine  declaring  "That  the  election  of  Mr.  Lincoln  upon  the  Chicago 
platform  was  a  righteous  act." 

In  the  debate  on  Mr.  Gladstone's  home  rule  bill,  after  the  general 
election  of  1885,  Mr.  Westlake  made  a  weighty  speech,  following  a 
powerful  and  passionate  argument  by  Sir  Charles  Russell.  He  confined 
himself  to  pointing  out  the  complete  absence  in  the  bill  of  any  executive 
authority  to  enforce  in  Ireland  the  will  of  the  Imperial  Parliament  and 
also  the  difficulty  of  overriding  the  determined  resistance  of  the  north- 
east comer  of  Ulster  and  Lord  Courtney  says  "These  are  to  this  day 
(November,  1913)  the  critical  issues  of  the  controversy,"  and  it  deserves 
to  be  noted  how  Westlake  seized  the  points  which  remain  outstanding. 

It  is  a  gratification  to  all  students  of  international  law  to  see  that 
such  a  career  can  be  made  as  was  Westlake's,  by  one  whose  main  occupar 
tion  was  in  that  branch.  It  is  a  satisfaction  to  see  such  a  truly  interna- 
tional memorial  of  his  life,  his  work,  and  his  writings,  preserved  and 
widely  distributed.  We  respectfully  congratulate  Mrs.  Westlake  and 
the  learned  and  distinguished  authors  who  have  contributed  to  it  on 
the  judgment,  frankness,  hearty  affection  as  well  as  literary  skill  which 
has  been  devoted  to  the  task.  It  dignifies  with  just  appreciation  the 
life  of  one  who  was  perhaps  England's  greatest  international  scholar 
and  ennobles  the  learning  and  service  which  filled  his  long  life  to  its 
honored  close. 

Chas.  Noble  Greqoby. 
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ASronautica.    Aeronautics  and  war.   E,  A.  van  Muffling.   Lippino.,  ^:4S5.   ApriL 

.    Aircraft  in  war.    Quart.  R.,  £20:55S.    April. 

Albania.    Albanie  autonomy  et  TEurope,  h\   Gabrid  Louis^aray,   Q.  dipL  57:415. 

April. 

.    Albanie  ind^pendante,  L'.    Gabriel  Louis  Jaray,    R.  de  Paris,  £lt2lZ. 

.    Albania,  the  Adriatic  and  the  Balkans.    Spectator,  11^:508.   April. 

.    Chicanes  allemandes  et  Fimbroglio  albanais,  Les.    Commandant  de  Thomas' 

son,    Q.  dipl.  57:641.    June. 
.    Making  of  a  nation.    The  rise  of  Albania  and  the  preaent  opportunity. 


C.  T.  Erickson.    Mis.  R.,  57:187.    March. 
-.   Troubles  of  Albania,  The.   Spectator,  11^:857.   May. 


Aliens.    Rights  of  aliens.    Wm.  H.  Taft.    New  York  Japan  R.,  5:6^   Fdb. 
Armenia,   Armenian  question.    F.  R.  Scaicherd.    Asiatic  R.,  ^  (n.  s.):  319.   April. 

.   Russie  et  les  arm^niens,  La.   Michd  Padomiek.   R.  pol.  int.,  /:468.    May. 

Academy  of  International  Law,    Aocademia  di  diritto  intenuudonale  deU'Aia.    R.  di 

dir.  int.,  serie  2:  vol.  3;  53. 
Armaments.    German  armament  m3rstery,  The.    Economist,  75:1116.    May. 
.    Our  $2,000,000,000  budget.    L.  G.  ChiUxa  Money.    Gontemp.  R.,  ia5*.51. 

June. 

.    Navy  estimates,  The.   A,  G.  C,  Harvey,   Fort.  R.,  05:618.    May. 

•.   United  States  treasury  and  war  estimates.  The.   Economist,  75:1119.   May. 


Bagdad  Railway.    Lutte  pour  TAsie  mineur.  La.    La  chemin  de  fer  de  Bagdad. 

Michd  PavlovUch,    Le  mouvement  socialiste,  i5:162.    Maich-ApriL 
.    New  German  Empire.    The  story  of  the  Bagdad  railway.  Andri  Gerard. 

19th  Cent.,  75:958.    May. 
-.  Orientbahnen,  ihre  Vergangenheit,  ihre  Zukunst,  Die.  VonJetUL  Dentsehe 


R.,  S9:  199.    May. 
Balkans.    Comment  les  Balkans  se  sont  transform6i  malgr6  TEurc^ie.   Andre  Chtre- 

dame.    Corresp.,  219 AYl,    May. 
.    The  new  situation  in  the  Balkan  Peninsula.    H.  Charles  Woods.    Fort  R., 

P5:832.    May. 
Belgium,   Politique  coloniale  de  la  Belgique,  La.   Georges  Ledent.   R.  pol.  int.,  1 :492. 

May. 
BiUs  and  Checks.    International  bills  and  checks.    Francis  M.  Burdkk.    O^umbia 

Law  R.,  1^:482.    June. 
Canada,    Empire  defense.    Some  financial  comparisons.    C.  de  Thierry.    Britannic 

R.,  1 :89.    May. 

.    Fifty-four  forty  or  fight.    Harold  Sands.   Canadian  M.,  ^:149L   June. 

696 


P£BIODICAI    LITEBATURE  OF  INTEBNATIONAL  LAW  697 

— .    Pdril  tonDger  er  Canada.  Le.    Oeorgea  PdleHer.    La  France  de  Demain, 
10:1314.    May. 
•.    What  will  become  of  Canada?    Charles  StepheMon  Smith.    Forum,  J/ :S55. 


June. 
Ckina.    D^soidre  dimois,  Le.    Ednund  RoUach.    Reyuejaune,  4:176.    May. 

.    China.    La  legislation  sur  lee  mines.    Rerue  jaune,  4:ld5.    May. 

.    Salt  production  and  salt  revenues  of  China.    Sir  Alexander  Hosie,    19th 

Cent.,  75:1119.    May. 

Resources  ^conomiques  et  les  chemins  de  f«r  de  la  Chine,  Les.    Albert 


Sauzkde.    Q.  dipL,  ^:659.    June. 

Channel  Tunnel,  Tunnel  sous  la  Manche,  Le.  CammandmU  Paidloui,  Q.  dipL,  57:342. 
March. 

Colonies.   Crown  colonies  and  protectorates.  Sir  Charles  Bruce.  Edinb.  R.,  fS19:i27. 
April. 

Colombia.    fitats-Unis  et  la  Colombie,  Les.    M.  Holguin  y  Caro.    France-Am^rique, 
5:257.    May. 

.    In  justice  to  the  United  States — ^A  settlement  with  Colombia.   Earl  Hard- 
ing.   J.  of  Race  Development,  4*427.    April. 
-.   Our  remarkable  treaty  with  Colombia.   R.  of  R.  (N.  Y.),  49t682.   June. 


Courts.   Court  of  the  nations,  A.   Wm.H.Tafi.   N.  Y.  Japan  R.,  ;9:138.   April. 

.    Errichtung  eines  stlndigen  intemationalen  Gerichtshofs  fttr  Klagen  von 

Privatpersonen  gegen  Staaten,  Die.    L.  von  Bar.    Z.  f.  V5lk,  7:429. 
•.  Klagen  von  Privatpersonen  gegen  auswttrtige  Staaten,  Die.     Christian 


Mewrer.   Z.  f.  V5lk.,  5:1. 
Denmark.   France  et  Danemark.   Christian  V  &  la  cour  de  Louis  XIV.   L,  DeUwaud. 

Corresp.,  2l9A4i%.    May. 
Diplomacy.   Adyent\u*es  in  American  diplomacy.  Frederic  Trevor  Hill.  Atlantic,  US: 

533,  649.    April-May. 

.    American  diplomacy.    W.  W.  Rasor.   Pan-American  M.,  18:Z7.    May. 

.    Diplomatic  et  anarchie.    Robert  Piloty.    Vie  int.,  5:193. 

.    Serious  side  of  after-dinner  diplomacy.    Lit.  Dig.,  4^:681.    March. 

-^ .   Shall  we  standardise  our  diplomatic  service?   David  J.  HiU.   Harper's  M., 

128MO.    April. 
Dominican  Republic.    Santo  Domingo:  Our  unruly  ward.     T.  Lothrop  Stoddard. 

R.  of  R.  (N.  Y.), -^:726.   June. 
.    Dominican  convention  and  its  lessons.  The.    Jacob  H.  Hollander,    J.  of 

Race  Development,  4:398.    April. 
Eastern  Question.    Affaires  d'Orient,  Les.    Q.  dipl.,  57:363,  427,  490, 557,  620,  685. 

March-Jime. 

.   Greece  and  the  near  east.   Asiatic  R.,  4  (&•  a*)  •312.   April. 

.   Some  Eastern  Questions.   Pierre  Clerget.   Peace  Movement,  5:165;  Mouve- 

ment  pacifiste,  5:165.    Friedens-Bewegung,  5:169.    April. 

.    Paramoimt  problem  of  the  East.   /.  /.  Bryan.   Forum,  61 :535.   April. 

•.   Russia,  Albania  and  Turkey.   Economist,  7^:1171.    May. 


Egypt.    Darkness  over  Egypt.    H.  M.  H.    Asiatic  R.,  4  (u-  &•)  -294.    April. 
Entente  Cordiale.    Entente  cordiale^  au  point  de  vue  dconomique,  L'.     Yves  GuyoL 
J.  des  £conomistes,  4^:177.    May. 
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Europe,    End  of  Weltpolitik.  The.    A  letter  from  Berlin,  Robert  Crotier  Long.    Fort. 

R.,  5^:983.    June. 
.    England  and  HoUand  at  the  beginning  of  the  19tb  century.    P,  J.  &ok. 

English  Hist.  R.,  e9:S27.    April. 
.  Readjustment  of  Europe,  The.   Schemes  for  a  new  balance  of  power.    E,  J. 


DUlon,    Contemp.  R.,  105:865. 
>.    Two  causes  of  unrest  in  Europe.    E.  J.  DiUon*    Conteinp.  R.,  1615:564. 


April. 
Extradition.    Principio  della  specialitiL  deU  'estradisione  e  fl  diritto  intemo  italiano, 

II.    R.  di  dir.  int.  serie  2,  vol.  S'M, 
France.    Deutsch-franzCsische  **  PachtvertrUg ''  auf  Grund  dee  Kamerun-abkommens 

von  1911,  Der.    E.  W.  Schoenbom.    Z.  fUr.  Vdlk.  7:438. 
.    Faiblesses  fran^aises  et  faiblesses  ^trang^res.    Commandant  de  Thomasson. 

Q.  dip.  57 -.385.    April. 
Georgian  Bay  Canal.    Georgian  Bay  canal.    Sir  Roberi  Perkt.    Britannic  R.,  1 :54. 

May. 
Germany.    Allemagne  et  le  droit  international,  L'.    WaUher  Schuckinn,   R.  pol.  int., 

1:417.    May. 

.    For  an  Anglo-German  alliance.    Lit.  Dig.,  28:691.   March. 

.    Germany  and  militarism.    D.  Tolchus.    Forum,  51 :681.    May. 

.    Germany's  one  and  only  aim.    Demetritia  C.  Bouiger.    Britiah  R.,  9:174. 

May. 

.    Germany's  war  scare  from  Russia.    Lit.  Digest,  48:749.   ApriL 

.    Home  policy  in  Germany.    E.  B.  Cromer.    19th  Cent.,  75:489.    March. 

,    Politik  im  Heere.    Freiherr  v.  Falkenhausen.   Deutsche  R.,  59:151.    May. 

-.   Relations  between  Russia  and  Germany.   J.  EUie  Barker.   Fort.  R.,^:616. 


April. 
Great  Britain.     British  foreign  policy  of  the  last  century.     Quart  R.,  t$OMl> 

April. 
.    Grande  Bretagne  et  I'lslam,  La.   Sir  Thomas  Barclay.   R.  pol.  int.,  1:564. 

June. 
-.    M.  W.  Churchill  et  la  politique  navale  anglaise.    A.  de  Tarle.    Q.  dip.,  37: 


331,385.    March. 

Greece.    New  Greece,  The.    Ronald  M.  Barrows.    Quart  R.,  iiMt2SS.    April. 
Hague  Conventions.    Anglo-Amerikanische  Auffassung  vom  Tginflima  des  Krieges  auf 

die  Schuldverhttltnisse  Privater  und  Artikel  23h  der  Haager  Laadkriegsordnung, 

Die.    KarlStrupp.    Z.  f.  V5lk.,  5:57. 
Hague  CouH.    Review  of  The  Hague,  A.    Edwin  D.  Mead.    N.  Y.  Japan  R.,  BilOfL 

March. 
Honduras.   Honduras.    (The  Valentine  case.]   Law  M.  and  R.,  ;89:342. 
Immigration.    Crux  of  the  immigration  question.  The.    PiaU  Andrew.    N.  Amer.  R., 

1^:866.    June. 

.    New  immigration  law,  A.    Alcott  W.  StockweU.    Forum,  61 :866.   June. 

.    Why  I  oppose  immigration  officials  abroad.    Oscar  S.  Straus.    N.  Y.  Japan 

R.,  f:55.    Feb. 
Instilui  de  Droit  IrUemational.   Institut  de  droit  international,  L'.   Sesnon  d'Ozford 

(Aout,  1913.)    C.  Dupuis.   R.  g6n.  de.  dr.  int.  pub.,  21  .-63. 
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International  Law.    Grenzgebiete  des  Staats-und  des  Vttlkerrechts.    Rafad  Erich, 

Z.  f.  V5lk.,  7:570. 

.  International  settlements.    Wm,  Crazier.   N.  Amer.  R.,  iPP:857.   June. 

.   International  accord.   George  Grafton  WiUon.   N.  Y.  Japan  R.,  ;?:I73.   May. 

.    Traces  du  droit  international  dans  TUiade  et  dans  TOdyss^,  Les.    E,  Au' 

dinet.    R.  g^n.  de  dr.  int.  pub.,  Bl  :29, 

Un  precursore  italiano  di  Alberico  Gentile  nel  diritto  di  guerra  e  di  Pace. 


Angela  Valdamini,    La  Vita  Int.,  / 7:229.    May. 
Jntemalional  Mind.   Esprit  international,  L'.    Preface  k  un  livre  du  prudent  Butler. 

Gabrid  Hanotaux.   France-Am^rique,  5:225.   April. 
Intervention.    American  intervention  in  Central  America.    Philip  MarshaU  Brawn. 

J.  of  Race  Development,  4:409.    April. 

.    See  also:  Mexico. 

Italy.    Italic  et  Tlslam,  L'.   Reni  Massigli.   R.  pol.  int.,  1 :480.   May. 

.    Sentence  civil!  pronunciate  nel  Dodecaneso  durante  Toccupazione  itab'ana, 

Le.   E.  CaleUani.   R.  du.  dir.  int.,  Serie  2,  vol.  5:22. 
Japan.    Apparente  instability  politique  du  Japon,  L'.    Edmond  BoUach.    Q.  dipl., 

57:599.    May. 
.   Japan  and  the  United  States.   James  Davenport  WhdpUy.   Fort  R.,  P5:885. 

May. 
.    Japan  and  the  United  States.    New  York  Japan  R.,  2\AQ,  87,  127,  167. 


Feb.-May. 

— .    Menace  of  the  Anglo-Japanese  alliance,  The.   F.  B.  Vrooman.   Brittanic  R., 

i:63.    May. 

— .    Progress  or  reversion  in  Japan.    T.  G.  Komai.    Asiatic  R.,  4  (n*  s.):300. 


April. 
-.   Russia  egging  Japan  against  us.   Lit.  Dig.,  4^:750.   April. 


Judicial  Settlement.  Experiments  in  federations  for  judicial  settlement  of  interna- 
tional disputes.    Wm.  H.  Taft.  Ind.,  75:88.    April. 

Macedonia.    Devastation  of  Macedonia.    H.  M.  WaUis.    Quart  R.,  ISiO:50Q.    April. 

Maritime  Law.  Lois  de  la  guarre  maritime  dans  les  rapports  entre  bellig^rants,  Les. 
Manuel  adopts  par  Tlnstitut  de  droit  international  (session  d'Oxford,  1913.) 
R.  g6n.  de  dr.  int.  pub.,  Bl  :87. 

Mexico.   America  in  Mexico.   Liv.  Age,  4S1 :56.   April. 

.    America's  foreign  policy  and  the  Mexican  imbroglio.   J.  Ellis  Barker.    19th 

Cent.,  75:1050.    May. 

.   Childish  conquerors  of  Mexico.   Herman  Whitaker.   Ind.,  75:488.   June. 

.    Dessous  de  la  crise  mexicaine,  Les.    La  Grande  R.,  15:104.    May. 

.    £tats-Unis  et  le  Mexique,  Les.    A  de  Tarle.   Q.  dipl.,  57:577.    May. 

.    £tats-Unis  et  Mexique.    H.  du  Hecquet.    La  France  de  demain,  10:272. 


May. 

— .    Flaggensalut  von  Tampico,  Der.    Friedens-Warte,  /5:161.    May. 
— .    Four  days  of  the  Niagara  Peace  Conference.    George  Griswcld  Hill.    Ind., 
75:344.    June. 

— .    French  pity  for  our  Mexican  errors.    Lit.  Dig.,  45:490.  March. 
— .    Growing  tension  in  Washington  over  Mexican  troubles.   Cur.  Op.,  55.-249. 


April. 


700  THE  AMERICAM  JOURNAL  OF  INTEBNATIONAI*  LAW 

.    Injustiee  of  war  od  Mexioo.  The.    Jam€9  Dawenport  WUpUg.    Fo.-!  R. 


^.•686.    April. 

— .    Intervention  de  TA,  B,  C,  dans  la  queetioo  mexieauie.    Gobrid  Uanolauz. 
Franoe-Am^rique,  5:364.    June 
— .    Mastera  of  Mexico.     By  Andri  Tridan  and  Herman  WkUaktr.     LxL,  7^: 


448.    June. 

— .    Meaning  of  mediation,  The.    Ind.,  78'J5I27.   June. 

— .    Mexican  problem  and  ita  solution.    Liv.  Age,  ^1 :118.   April. 

— .    Mexican  quertion,  The.     Thonuu  Baly.    CoDtemp.  R.,  105:465.     .^pril. 

— .    Mexican   sil^ation.       Marris   Sheppard.      R.  of   R.    (N.  Y.),  ^:431. 

ApriL 

— .    Mexican  situation.    A.  E.  Rcbais.    Pan-Ameriean  M.,  17 'Sh.    ApriL 

— .    Mexico.    N.  Y.  Japan  R.,  f  :167.    May. 

— .    Mexico.    Peaee  Movement,  5:178;  Mouvement  padfiste^  5:178;  Friedena- 


Bewegong,  5:185.    May. 

— .    Mexico  from  within:  an  English  resident's  view.    Aljrtd  Curphrty,    19th 
Cent.,  7J:1046.    May. 
— .    Mexico:  The  Wilson  doctrine.  Edw.  0.  Lowry;  The  people  and  the  problem. 


Albert  BuakneU  Hart.   World's  Woric  (Lond.),  ^:   ApriL 
— .    Mexico  and  the  United  States.   R.  of  R.  (N.  Y.),  ^:387.   Ai»iL 
— .    Mexico.   Spectator,  il:635,  691^730.   Apri^May. 

— .    Mexico's  economic  resources.    A.  G,  BMnmm.    R.  of  R.  (N.  Y.),  ^:574. 
May. 
— .    Mexique.    Henri  Froidevaux,    France-Am^que,  5:248,  306^  966.    April- 


June. 

— .    Mexique.   Les  fitats-Unis  d'Amdrique  et  les  revolutions  mexicaina.   Gaoryet 

SceUe.   R.  g6n.  de  dr.  int.  pub.,  21 :117. 

— .   MOTe  li|^  on  ViUa.   Lit.  Dig.,  ^:85e.   ApriL 

— .     Niagara  Falls  and  the  hundred*  years  of  peace.     WilUam  B.  Hmoiand, 


Ind.,  7^*.522.    June. 

— .    Niagara   Falls    Mediation  Conference.     HamilUm  Holt,     Ind.,   7^:517. 
June. 

— .    Our  arms  and  aims  in  Mexico.    World's  Wwk  (N.  Y.),  i!9:129.   June. 
— .    Pancho  Villa,  man  and  soldier.   N.  A.Adoseidea.   R.  of  R.  (N.  Y.),  ^:566. 


May. 

— .   Real  trouble  in  Mexico,  The.   J.  M.  Kennedy,   Fort  R.,  ^:1046. 

— .    Shade  of  Monroe,  The.   Edw.  Salmon.    Britannic  R.,  1 :46.    May. 

— .    Taking  of  Vera  Cruz  and  what  followed.  The.    The  story  of  a  month  of  our 

adventure  in  Mexico.    R.  of  R.  (N.  Y.),  4^:666.   June. 

— .    United  States  and  intervention  in  Mexico,  The.   ISoonomist,  7^:812.  906, 


954,  1012,  1072,  1083,  1120,  1319,  1386.    April-June. 

— .    U.  S.  A.  and  Mexico.    R.  de  droit  int.  et  dipl.    (Japanese  text):    May, 

1914. 
— .    Victoriano  Huerta,  the  man  and  the  soldier.    N.  C.  Adoesidee.    R.  of  R. 


(N.  Y.),  4^:695.    June. 

— .    We  appeal  to  the  President  to  save  Mexico,  to  save  hia  party  and  to  save 
himself.    G.  H,  Harvey.    N.  Amer.  R.;  1^^:481.    April. 
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.    Why  not  trust  the  President?    James  HamHUm  Lewis,     Ind.,  7^:279. 

May. 
Monroe  Dodrine,    DoctriDe  de  Monroe  et  les  ^tats  sud-am^ricains,  La.    Georges 

Lafond,    R.  pol.  int.,  t  :570.    June. 
.    Monroe  Doctrine  and  the  Latin  American  Republic,  The.   R,  J,  MacHugh, 

Fort.  R.,  96:671,    April. 
.    Monroe  Doctrine  fundamentals.    Theodore  S,  Woohey,    N.  Amer.  R.,  199: 

833.    June. 
.    Panama  and  Monroe  Doctrine.    Walter  H,  Page,    N.  Y.  Japan  R.,  j9:140. 


April. 
-.    Real  Monroe  Doctrine,  The.   ElihuRoot.   ^,  Amer,R.,199'Ml,   June. 


Morocco,    Mission  dans  T Atlas  Marocain,  Une.    R.  des  quest,  ool.  et  marit.,  59:130. 

May. 
Navies.    Navy,  The.    A  power  for  peace.    Joseph  Daniels,    World's  Work,  B8:%2, 

May. 

— .    Navy  and  the  future.  The.   Edinb.  R.,  £/P:448.   ApriL 

Neutrality,     Internationale  Garantie  und   dauemde    Neutralit&t  ak   Mittel  der 

Bwischen  staatslichen  Organisation.    Rafael  Erich,   Z.  f.  Volk.,  7:452. 
Newfoundland.    Newfoundland's  fishermen  "playing  politics."    R.  of  R.  (N.  Y.), 

49AQ2.    April. 
New  Hebrides.     New  Hebrides  experiment.     (Anglo-French  eonvention,    1906.) 

John  H,  Havens.    19th  Cent.,  7J:932.    April. 
Nicaragua,    Nicaragua.    Pan-American  M.,  17:3.    April. 

■.     Nicaragua  and  the  United  States.     David  Pollard,    Pan-American  M., 

17:69.    April. 

Nicaragua  Mixed  Claims  Commission,  The.    Pan-American  M.,  17:68. 


April. 
Panama.    Broken  treaty,  A.    The  Panama  Canal  Tolls.    J,  M,  Kennedy,    Fort.  R., 

P5:905.    May. 

.    Canal  tolls  and  national  honor.    Cur.  Op.  5^:255.    April. 

.    Coastwise  toll  exemption.    Emory  R,  Johnson.    N.  Amer.  R.,  199:540. 

April. 

.    Coastwise  traffic  insincerities.    Nation  (N.  Y.),  98'J88S,    April. 

■     .    Panama  Canal  an  Amterican  highway,  The.    James  (yOorman.    Ind.,  78: 


278.    May. 

— .    Panama  Tolls  repeal  bill.    Outlook,  100.782,  79 L    ApriL 
— .    Panama  Repeal  bill,  The.    Spectator,  11^:554.    AprU. 
— .    In  a  nut  shell.    Outlook,  100:743.    April. 

— .   Panama  tolls  jarring  democratic  harmony.   lit.  Dig.,  48'JS06.   April. 
— .    Supremacy  in  the  Panama  Canal.    David  Jayne  HiU,    R.  of  R.  (N.  Y.), 
^.722.    June. 
-.    Why  the  Panama  tolls  exemption  should  be  repealed.    Robert  L.  Owen, 


R.  of  R.  (N.  Y.),  -^.560.    May. 
Pan-American  Affairs,    fitats-Unis  et  I'Amdrique  Latine,  Les.    Myron  T,  Herrick. 
France-Am^rique,  ^:321.    June. 
■  International  politics  in  North  and  South  America.    Akjandro  Alvarez 

British  R.,  0:321.    June. 
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.    Panamericanisme,  Le.   Leopold  Lugtmes.   R.  Sud-Amer.,  Is31. 

.    Revolution  de  Panama,  Le.    (3  novembre,  1903.)   A,  8,  Tuaner,   R. 

dipl.,  f«574. 
Peace,    Bryanische  Friedensplan,  Der.    B,  de  Jong  van  Beek  en  IMmk.    Z.  f.  V51k. 

7:533. 

.    Freiheit  und  Frieden.   R.  Cahht,   Friedend-Waite,  /9:132.   April. 

.    Peace  problem,  A.   Edwin  D.  Mead.   N.  Y.  Japan  R.,  i:14S.   April. 

.    Some  hindrances  to  the  peace  movement.    C.  E,  Maurice.    Contemp.  R., 

705:556.    April. 
-.    War  industries  and  the  future  of  efforts  on  behalf  of  peace.    Hans  Wdiberg. 


Peace  Movement,  5:157;   Mouvemeot  panifiete^  5d56;  IViedeii»-Beweguiig^ 

5:161.   April. 
Penia.   Admiralty's  proposed  speculation  in  Persian  Oil  fields,  The.   (Qveat  Britain.) 

Economist,  75:1315.    May. 

Is  a  crisis  approaching  in  Russia  and  in  Persia?   Economist,  75:1380.   June. 

.   Situation  en  Perse,  La.   G  D.  Turner.    R  pol  int.,  t  iddS.   June. 

Roumania.    Entwicklung  RUmttniens  unter  Kttnig  Carol  und  der  Balkankrieg,  Die. 

Demetriue  M.  Studer.    Deutsche  R.,  £P:54.    May. 
Russia.    Raisons  de  la  tension  russo-allemande.    Par  A.  L.    La  FVanoe  de  demain, 

/0:288.    May. 
Suez  Canal.    Canal  de  Suez,  La.   Vie  int.,  5:214. 
Sweden.    Sweden  and  Russia.    E.  J.  Dillon.    Contemp.  R.,  i0l5:718.    May. 

.    Sweden's  call  to  arms.    Lit.  Dig.,  ^5:814.   April. 

.   Sweden  torn  by  militarism.   Lit.  Dig.,  4^:609.   March. 

.    Why  the  Swedes  are  demanding  increased  defenses.    R.  of  R.  (N.  Y.),  ^: 

483.    April. 
Third  Hague  Conference.    Dritte  Haager  Konferenz,  Die.    Friedens-Warte,  16i\2l. 

April. 
.    Nederlandich  voorstel  voor  de  Derde  Vredesconferentie,  Een.    Vrede  door 

Recht,  /5:142.    May. 
•.    Troisidme  conference  de  la  Haye,  La.   Baron  Hold  von  Pemeck.    La  R.  pol. 


int.,  i:513.    June. 
Treaties.   Deux  conventions  peu  oonnues  sur  le  droit  de  la  guerre  (fitats-Unis  d' Am6- 

rique  et  Grande  Bretagne  12  mai,  1813,  Colombia  et  Espagne,  26  noyembre, 

1820).    J.  Basdevant.    R.  g^n.  de  dr.  int.  pub.,  21 :5. 
.    Un  mancato  trattato  di  oommercio  fra  le  due  Sidlie  et  la  Francia  e  uq 

"parere''  inedito  dell  abate  Galiani.    R.  Ouariglia.    R.  di  dir.  ibt.,  Ser.  2,  voL 

5:3. 
.    Schiedsgerichtsvertrttge  der  Vereinigten  Staaten  von  Nordamerika  bis  zur 


ersten  Haagar  Friedenskonferenz,  Die.     Kurt  Eduard  Jmberg,     Z.  f.  Volk., 
7:554. 

— .    Treaty-making  power.  The.    Henry  St.  George  Tucker.    N.  Amer.  R.,  199: 
560.    April. 
-.   Treaty-making  power,  The.   A  rejoinder.   Edward  S.  Cormn,  N.  Amer.  R., 


199'J^93.    June. 

Turkey.   Army  and  navy  reorganization  in  Turkey.   R.  of  R.  (N.  Y.),  >^:494.   April 
— — .   Emprunt  turc,  L*.    Yves  Guyot.  J.  des  ^conomistes,  ^^'.206.   May. 
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— .    Franco-German  agreements  concerning  Turkey  in  Asia.     Peace  Move- 
ment, 3:90;  Mouvement  pacifiste,  5.-90.     Friedens-Bewegung,  390.     March. 
— .    Nouvelle loi militaire ottomane,  La.   E.N.  Q. dip., ^.-669.   June. 
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ARMED  MERCHANT  SHIPS 


INTRODUCTORY 

So  long  as  the  rule  of  capture  of  private  property  at  sea  exists  unim- 
paired, states  with  mercantile  marines  of  any  importance  will  find  that 
one  of  the  problems  they  have  to  face  in  war  is  to  defend  their  sea-borne 
commerce,  and  to  attack  that  of  their  adversary.  On  the  26th  March, 
1913,  Mr.  Winston  Churchill,  the  First  Lord  of  the  British  Admiralty, 
made  an  impK)rtant  statement  in  the  House  of  Commons  regarding  the 
methods  propK)sed  by  Great  Britain  for  the  protection  of  trade.  As 
reported  in  the  Times  Mr.  Churchill's  speech  was  as  follows: 

I  now  turn  to  one  aspect  of  trade  protection  which  requires  special 
reference.  It  was  made  clear  at  the  Second  Hague  Conference  and  the 
London  Conference  that  certain  of  the  great  Powers  have  reserved  to 
themselves  the  right  to  convert  merchant  steamers  into  cruisers,  not 
merely  in  national  harbours  but  if  necessary  on  the  high  seas.  There 
is  now  good  reason  to  believe  that  a  considerable  number  of  foreign 
merchant  steamers  may  be  rapidly  converted  into  armed  ships  by  the 
mounting  of  guns.  The  sea-borne  trade  of  the  world  follows  well- 
marked  routes,  uix)n  nearly  all  of  which  the  tonnage  of  the  British 
mercantile  marine  largely  predominates.  Our  food-carrying  liners  and 
vessels  carrying  raw  material  following  these  trade  routes  would,  in 
certain  contingencies,  meet  foreign  vessels  armed  and  equipped  in  the 
manner  described.  If  the  British  ships  had  no  armament  they  would  be 
at  the  mercy  of  any  foreign  Uners  carrying  one  effective  gun  and  a  few 
rounds  of  anmiunition.  It  would  be  obviously  absurd  to  meet  the  con- 
tingency of  considerable  numbers  of  foreign  armoured  merchant  cruisers 
on  the  high  seas  by  building  an  equal  number  of  cruisers.  That  would 
expose  this  country  to  an  expenditure  of  money  to  meet  a  particular 
danger  altogether  disproportionate  to  the  expense  caused  to  any  foreign 
Power  in  creating  that  danger.  Hostile  cruisers,  wherever  they  are 
found,  will  be  covered  and  met  by  British  ships  of  war,  but  the  proper 
reply  to  an  armed  merchantman  is  another  merchantman  armed  in  her 
own  defence.  This  is  the  position  to  which  the  Admiralty  have  felt  it 
necessary  to  draw  the  attention  of  leading  shipK)wners.  We  have  felt 
justified  in  pointing  out  to  them  the  danger  to  life  and  property  which 
would  be  incurred  if  their  vessels  were  totally  incapable  of  offering  any 
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defence  to  an  attack.  The  shipowners  have  responded  to  the  Admiralty 
invitation  with  cordiality,  and  substantial  progress  has  been  made  in 
the  direction  of  meeting  it  as  a  defensive  measure  by  preparing  to  equip 
a  number  of  first-class  British  liners  to  repel  the  attack  of  an  armed 
foreign  merchant  cruiser.  Although  these  vessels  have,  of  course,  a 
wholly  different  status  from  that  of  the  regularly-commissioned  mer- 
chant cruisers  such  as  those  we  obtain  under  the  Cunard  agreement, 
the  Admiralty  have  felt  that  the  greater  part  of  the  cost  of  the  necessary 
equipment  should  not  fall  upK)n  the  owners,  and  we  have  decided,  there- 
fore, to  lend  the  necessary  guns,  to  supply  ammunition,  and  to  provide 
for  the  training  of  member?  of  the  ship's  company  to  form  the  guns' 
crews.  The  owners  on  their  part  are  paying  the  cost  of  the  necessary 
structural  conversion,  which  is  not  great.  The  British  mercantile 
marine  will,  of  course,  have  the  protection  of  the  Royal  Navy  under  all 
possible  circumstances,  but  it  is  obviously  impossible  to  guarantee 
individual  vessels  from  attack  when  they  are  scattered  on  their  voyages 
all  over  the  world.  No  one  can  pretend  to  view  these  measures  without 
regret  or  without  hoping  that  the  period  of  retrogression  all  over  the 
world  which  has  rendered  them  necessary  may  be  succeeded  by  days  of 
broader  international  confidence  and  agreement  than  those  through 
which  we  are  now  passing. 

On  the  15th  April,  1914,  it  was  stated  in  the  Morning  Post  that  a  bill 
for  the  establishment  of  a  mail  line  of  armed  vessels  to  South  American 
ports  had  been  introduced  into  the  United  States  Senate,  with  the 
approval  of  Mr.  Daniels,  Secretary  of  the  Navy.  It  would  appear  that 
the  United  States  is  going  further  even  than  the  British  Admiralty  in 
establishing  a  state-owned  line  of  armed  mail  steamers,  and  it  is  of  interest 
to  note  that  that  Government  is  also  turning  its  attention  to  the  South 
American  trade  routes,  as  it  was  on  ships  of  the  R.  M.  Steam  Packet 
Company  on  this  route  that  guns  for  defence  were  first  placed.  There 
are  now  between  40  and  50  British  merchant  ships  carrying  guns  for 
defence  and  others  are  in  progress  of  being  equipped.  It  has  also  been 
stated  that  German  merchant  ships  are  being  similarly  armed.  ^ 

The  reasons  for  this  reversion  to  a  means  of  defending  commerce  by 
arming  the  ships  engaged  in  trade,  a  development  justly  characterised 
by  Mr.  Churchill  as  regrettable  and  retrogressive,  are  to  be  found  in 
the  methods  in  which  states  have,  since  the  abolition  of  privateering, 
arranged  to  increase  their  fighting  forces  on  the  outbreak  of  war  by  the 

'  See  Morning  Poatf  16  April,  1914,  "Merchantmen  in  war  time,"  where  a  list  of 
British  ships  already  armed  is  given. 
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conversion  of  certain  specially  built  merchant  ships  into  fast  cruisers, 
and  to  the  fact  that  several  important  naval  Powers  maintain  the  right 
to  convert  these  merchant  ships  into  ships  of  war  on  the  high  seas. 
There  are,  therefore,  on  all  the  great  trade  routes  of  the  world,  merchant 
ships  which  may  at  a  moment's  notice,  on  receipt  of  a  wireless  message, 
change  their  peaceful  character  and  from  being  conmiercial  vessels 
become  commerce  destroyers. 

This  is  not  the  place  to  deal  with  the  arguments  for  and  against  the 
legality  of  such  conversion.  We  can  only  take  note  of  the  fact  that  the 
Hague  Convention  of  1907,  for  the  conversion  of  merchant  ships  into 
war  ships,  and  the  London  Naval  Conference  of  1908-9,  left  the  whole 
question  of  the  place  of  conversion  open.'  The  possibility  of  conversion 
on  the  high  seas  is  undoubtedly  a  serious  menace  to  great  trading  states 
such  as  Great  Britain  and  the  United  States,  both  of  whom  deny  the 
legality  of  such  conversion.  They  have,  however,  to  face  the  facts 
and  take  such  measures  in  the  defence  of  their  sea-borne  trade  as  shall 
best  ensure  its  continuance  in  time  of  war.  Already  the  naval  charges 
of  many  states  impose  burdens  on  their  peoples  of  increasing  hardship, 
and  instead  of  a  great  increase  of  cruisers  for  conunerce  protection.  Great 
Britain,  reverting  to  a  practice  common  in  the  eighteenth  and  early 
nineteenth  centuries,  is  arming  her  merchant  ships  in  order  that  they 
may  offer  resistance  to,  and  defend  themselves  against,  the  converted 
merchant  cruisers  of  her  potential  adversaries.  Mr.  Churchill  expressly 
stated  in  the  House  of  Commons  in  introducing  the  Naval  Estimates 
for  the  present  year  that  instructions  are  given  to  the  armed  merchant 
ships  to  attempt  no  resistance  to  the  ordinary  ships  of  war,  but  only 
to  endeavour  to  ward  off  attacks  of  the  converted  merchant  cruiser. 
The  armed  merchant  ship  is  therefore  armed  solely  for  defence,  not  for 
attack. 

II 

USB  OF  MERCHANT  SHIPS  IN  WAR 

The  laws  of  naval  warfare  are  drawn  almost  entirely  from  the  practice 
of  states  in  the  past.    In  considering,  therefore,  the  position  of  the  de- 

*  See  '*The  Conversion  of  merchant  ships  into  war  ships"  in  the  writer's  War  and 
the  PrivaU  CUUen  (1912),  113>165. 
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fensively  armed  and  uncommissioned  merchant  ship,  it  is  the  cnstomaiy 
law  of  nations  that  is  of  chief  importance.  The  position  of  these  shqs 
and  their  treatment  in  the  past  must  therefore  be  first  ocmsideied. 

Three  Classes  to  be  Distinguished 

Three  classes  of  armed  merchant  ships  may  be  distinguished  in  the 
naval  wars  of  the  seventeenth  and  eighteenth  and  early  nineteenth 
centuries. 

(1)  Merchant  ships  hired  or  bought  by  the  state  for  ineorporatian  tem- 
porarily or  permanently  into  the  navy.  From  time  to  time  states  made  up 
deficiencies  in  their  naval  forces  by  hiring  or  purchasing  strongly  built 
and  fast  sailing  merchantmen.  The  Dutch  in  1652  made  up  this  de- 
ficiency in  their  navy  by  hastily  arming  merchantmen,  the  French  did 
the  same  in  the  eighteenth  century,  and  this  was  also  done  by  KnglfmH. 
The  merchant  captains  were  frequently  left  in  command  and  were  oft^i 
part  owners,  with  the  result  that  they  were  reluctant  to  risk  their  ships. 
This  reluctance  was  in  no  small  degree  responsible  for  the  defeat  of  the 
English  fleet  off  Dungeness  on  the  30th  November  1652.  To  r»nedy 
this  the  Laws  of  War  and  Ordinances  of  the  Sea  published  on  the  25th 
December  1652  (the  first  Articles  of  War  to  which  the  English  Navy  was 
subjected)  rendered  the  captains  and  ships'  companies  displaying  reluc- 
tance to  engage,  and  those  guilty  of  slackness  in  defending  a  convoy, 
liable  to  the  penalty  of  death.  It  was  further  ordered  that  captains 
of  hired  ships  should  be  ''chosen  and  placed  by  the  state,"  and  other 
officers  were  "likewise  to  be  approved  of."  •  These  vessels  were  in  all 
respects  men-of-war  and  call  for  no  further  consideration. 

(2)  Privateers.  The  terms  "privateer"  or  "private  men  of  war,"  and 
"letter  of  marque  ships"  were  in  the  latter  part  of  the  eighteenth  century 
convertible.  "Privateer"  does  not  appear  in  use  till  the  time  of  Pepys, 
and  in  1718  it  is  not  used  in  the  issue  of  "  Instructions  for  such  merchants 
and  others  who  shall  have  letters  of  marque  or  Commission  for  Private 
men  of  War  against  the  King  of  Spain."  There  was  at  one  time  in 
England  a  distinction  between  privateer  and  merchant  vessels  furnished 
with  letters  of  marque  "the  one  being  entitled  to  head  money,  and  the 
other  not,  but"  said  Sir  W.  Scott  in  the  Fanny  (1814)  "that  distinction 

»  J.  R.  Tanner  in  Cambridge  Mod.  Huti.,  IV,  474. 
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has  been  entirely  done  away  with."  *  Privateers  were  vessels  owned  and 
manned  by  private  persons  but  granted  the  authority  of  the  state  to 
carry  on  hostilities;  they  were  used  to  increase  the  naval  force  of  a 
state,  "by  causing  vessels  to  be  equipped  from  private  cupidity,  which 
a  minister  might  not  be  able  to  obtain  by  general  taxation  without  much 
diflSculty."  ^  In  practice  any  prizes  they  captured  were  adjudged  to 
their  owners.  British  revenue  cutters,  though  fitted  out,  manned  and 
armed  at  the  expense  of  the  Government,  were  given  letters  of  marque 
and  were  held  to  be  private  ships  of  war.*  Privateers  did  not  confine 
themselves  to  attacks  on  the  enemy's  commerce;  in  many  cases  they 
combined  this  with  trading;  ^  thus  East  Indiamen  were  usually  furnished 
with  letters  of  marque,  not  for  the  purpose  of  enabling  them  to  defend 
themselves,  but  to  ensure  to  the  owners  and  crew,  prize  money  and  head 
money  in  case  they  captured  their  assailant. 

The  learning  on  the  subject  of  privateers,  of  which  there  Ls  a  large 
body,  may,  however,  since  the  Declaration  of  Paris,  1866,  by  which 
"privateering  is  and  remains  abolished,"  be  considered  as  obsolete  as 
between  the  parties  to  the  Declaration.  Their  modem  substitutes,  the 
converted  merchant  cruiser,  are  of  a  very  different  character,  and,  as 
between  the  parties  to  the  Sixth  Hague  Convention,  1907,  and  so  far  as 
they  conform  to  its  terms,  are  on  the  same  footing  as  warships  and  sub- 
ject to  the  "direct  authority,  immediate  control  and  responsibility  of 
the  Power  whose  flag  they  fly"  (Art.  1).® 

(3)  The  defensively  armed  but  uncommissioned  merchant  ship.  The 
practice  of  ships  arming  in  self-defence  is  a  very  old  one.  The  seas  were 
often  infested  with  pirates,  and  when  later,  privateering  was  the  normal 

*  1  Dods.  443.  Head  money  was  paid  to  encourage  ships  of  war  and  privateers  to 
attack  war  ships  and  privateers  of  the  enemy.  There  was  a  tendency  to  seek  out 
rich  merchantmen  on  account  of  their  value  in  prize  money,  and  by  the  Prize  Act, 
1805  (Sec.  5),  £5  was  to  be  paid  for  every  man  who  was  living  on  board  the  ship 
which  was  taken,  sunk,  burnt  or  otherwise  destroyed  at  the  beginning  of  the  attack. 
Originally  it  was  the  reward  of  actual  combat  only;  later,  of  the  capture  alone, 
whether  with  or  without  actual  fighting.    (The  Clorindej  1  Dods.  436.) 

*  W.  O.  Manning,  Law  of  Nations  (1875),  157. 

«  The  Helen,  3  C.  Rob.  224;  The  Sedulous,  1  Dods.  253. 
^  E.  g.  The  Fanny,  1  Dod.  448. 

*  For  commentary  on  the  convention,  see  the  writer's  Hague  Peace  Conferences^  31&- 
321,  and  War  and  the  PrivaU  Citizen,  130-136. 
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method  of  attacking  commerce,  merchant  ships  were  forced  either  to  saS 
in  convoys  or  to  arm  themselves;  often  th^  did  both.  Ships  sailing 
on  the  Indian  and  American  voyages,  and  even  those  in  the  Levant 
trade,  carried  large  crews,  heavy  guns  and  a  complete  equipment.* 

But  in  the  seventeenth  century  arming  was  made  compulsory  in  Eng- 
land. A  proclamation  of  Charles  I  of  1625  appears  to  be  one  of  the 
earliest  orders  isdued  in  England,  compelling  merchant  ships  to  arm  in 
their  own  defence.  The  most  important  order,  and  one  to  which  rrf- 
erence  was  frequently  made  on  subsequent  occasions  during  the  seven- 
teenth and  eighteenth  centuries,  was  an  Order  in  Council  of  Charles  11 
of  the  4th  December,  1672,  which  was  made  at  a  meeting  at  which  the 
King  and  26  members  were  present.  Its  importance  warrants  its  bong 
set  forth  in  full: 

His  Majesty  having  taken  into  his  consideration  of  what  ill  conse- 
quences and  loss  it  is,  as  well  to  the  whole  kingdom,  as  to  the  persons 
particularly  concerned  that  merchant  ships  going  out  on  foreign  voyages 
in  time  of  war  are  not  sufficiently  provided  with  gims,  fire  arms  and 
other  necessaries  for  their  defence  against  the  enemy,  as  well  also  that 
such  ships  are  found  frequently  to  forsake  their  convoys  and  the  rest 
of  their  company,  by  which  means  it  often  happens  that  they  fall  into 
the  hands  of  the  enemy — It  was  this  day  ordered  by  His  Majesty  in 
Council,  that  all  masters  of  vessels  going  out  on  any  foreign  voyage,  as 
aforesaid,  shall  before  they  be  cleared  at  the  Custom  house  or  permitted 
to  sail  out  of  any  port  of  this  kingdom  on  their  respective  voyages  give 
good  security  to  the  Commissioners  and  officers  of  His  Majesty's  Cus- 
toms that  they  will  not  separate  or  depart  from  such  men  of  war  as 
shall  be  by  His  Majesty  appointed  for  their  convoy,  nor  from  the  rest 
of  their  company,  but  that  they  will  keep  together  during  such  their 
voyage,  and  mutually  assist  and  defend  each  other  against  any  enemy 
to  the  utmost  of  their  power,  in  case  they  shall  happen  to  be  attacked, 
and  that  to  this  end  they  will  take  care  their  respective  ships  and  vessels 
shall  be  well  provided  with  muskets,  small  shot,  hand  grenades  and  other 
sorts  of  anmiunition  and  military  provisions  according  to  the  proportion 
of  the  men  they  carry.  And  of  this  His  Majesty's  pleasure  the  Com- 
missioners and  officers  of  His  Majesty's  Customs,  and  all  others  whom 
it  may  concern  are  to  take  notice  and  have  due  regard  thereto  accord- 
ingly. 

Several  times  during  the  course  of  the  eighteenth  century,  merchant 
ships  were  ordered  to  arm  in  self-defence,  so  as  to  avoid  the  necessity 
of  sailing  with  convoys.    In  order  to  ascertain  that  no  anmiunition  was 

•  J.  R.  TaDner,  Camb.  Mod.  Hist.,  IV,  467. 
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sold  and  that  the  ship  fought  only  in  self-defence,  the  master  had  to 
account  for  any  expenditure  of  ammunition.  Owing  to  the  great  de- 
mand  for  sailors  to  man  the  fleet  during  the  Napoleonic  era,  a  demand 
which  was  enforced  by  empressment,  there  was  a  lack  of  able-bodied 
seamen  for  ships  of  the  British  mercantile  marine;  compulsory  arming 
fell  in  abeyance,  and  compulsory  convoy  was  enforced.  Still,  many  ships 
carried  arms  for  their  own  defence,  and  ships  so  armed  were  distinguished 
carefully  by  prize  courts  from  those  with  letters  of  marque.  The 
British  prize  court  stated  in  one  case — "They  may  be  armed  only  for 
their  own  defence:  as  they  have  no  commission  to  act  ofifensively  they 
cannot  be  considered  legally  as  ships  of  war,  to  the  effect  of  entitling 
the  captors  to  head  money."  ^®  And  in  1815  Chief  Justice  Marshall,  of 
the  United  States  Supreme  Court,  said  "In  point  of  fact,  it  is  believed 
that  a  belligerent  merchant  vessel  rarely  sails  unarmed.  *  *  *  A 
belligerent  has  a  perfect  right  to  arm  in  her  own  defence."  ^^ 

It  is  thus  clear  that  up  to  the  end  of  the  Napoleonic  wars  merchant 
ships  either  were  compelled  to  arm  in  self-defence  or  armed  in  order  to 
resist  capture.^* 

Ill 

LEGAL  QXTESTIONS  RAISED  BY  ARMING  MERCHANT  SHIPS  IN  SELF-DEFENCE 

The  situation  to-day  bears  a  curious  resemblance  to  that  which  existed 
a  century  ago  with,  however,  certain  modifications  resulting  from  the 

>°  By  the  court  in  Several  Dutch  Schuyt8,  6.  C.  Rob.  48.  This  was  a  claim  for  head 
money  for  the  capture  of  armed,  but  uncommissioned,  Dutch  transports. 

»»  The  Nereide,  9  Cranch,  388. 

^*  The  evidence  of  the  arming  of  merchant  ships  and  of  their  defending  themselves 
from  attack  is  to  be  found  in  such  works  as  R.  Beatson's,  Naval  and  MilUary  Memoirs 
and  naval  histories  in  general  and  in  the  records  preserved  in  the  British  Public  Rec- 
ord office,  Admiralty  Secretary  "In-letters."  Captain  B.  W.  Richmond,  R.  N.,  has 
kindly  given  me  references  to  several  cases,  such  as  the  despatch  from  Admiral  Sir 
Chaloner  Ogle  of  1st  December,  1743,  the  capture  of  the  San  Domingo  Convoy  on 
20th  June  1747,  the  action  between  Commodore  Bamett  and  three  French  China 
merchant  ships  on  25  January,  1745  (see  Beatson,  I,  258).  In  the  case  of  the  San 
Domingo  Convoy,  Beatson  gives  a  list  of  the  captured  ships  (I,  343)  but  does  not 
mention  whether  they  were  armed  or  not.  The  original  papers  show  that  with  few 
exceptions  all  were  armed.  In  the  battle  of  Finisterre,  3  May,  1747  the  four  armed 
French  East  India  merchant  ships,  PhUibert,  ApoUon,  Thitia  and  Dartmouth  sailing 
under  convoy,  took  part.    (Beatson,  I,  341.) 


712  THE  AMEBICAN  JOURNAL  OF  INTKBNATIONAL  UkW 

Declaration  of  Paris,  1856,  and  the  Sixth  Hague  Ck>nvention  <^  1907 
which  may  be  considered  as  a  supplementary  and  »q>lanatory  tzeaty. 
Private  merchant  ships  are  still  constantly  hired  as  transports,  though 
they  are  not  generally  armed  or  commissioned,  and,  therefore,  retain 
their  character  of  merchant  ships.  Most  states  have  arrangements 
whereby  in  time  of  war  certain  vessels  armed  by  private  owners,  ocHn- 
panies  or  individuals,  are  taken  over  by  the  state  and  equipped  with 
arms  and  incorporated  into  the  fighting  forces  of  the  state.  These 
vessels  take  the  place  of  the  old  letters  of  marque  or  private  ship  of  war; 
but  they  are  no  longer  fitted  out  by  private  owners  for  their  own  pecu- 
niary profit,  but  rank  in  all  respects,  when  conforming  to  the  Sixth 
Hague  Convention,  as  public  ships  of  war. 

And  lastly  there  is  a  return  to  the  armed  and  uncommissioned  mes^ 
chant  ship,  not  armed  compulsorily  under  an  Order  in  Council,  but  armed 
at  the  expense  of  the  state,  by  the  willing  co-operation  of  the  owners. 
We  may  not  improbably  see  also  in  the  next  great  naval  war  a  return  to 
the  convoy  system. 

I  am  not  concerned  here  with  the  policy,  expediency  or  efficacy  of  the 
method  which  Great  Britain  and  the  United  States  are  adopting  as  an 
additional  protection  to  this  sea-borne  commerce;  there  are,  however, 
several  points  of  international  law  in  regard  to  these  armed  merchant 
ships  which  their  re-introduction  nmke  of  practical  importance.  Those 
to  be  dealt  with  in  this  paper  are  (1)  The  right  of  such  vessels  to  arm  and 
defend  themselves;  (2)  The  consequence  of  a  successful  resistance  and 
capture  of  the  assailant;  (3)  The  liability  to  condemnation  of  neutral 
cargoes  on  board  enemy  merchant  ships. 

(1)  The  Right  of  a  Merchant  Ship  to  Arm  in  Self-defense.    Opinions 
of  Prize  Courts  in  England  and  the  United  States 

It  is  of  interest  to  note  that  the  late  Professor  Freeman  Snow  in 
his  International  LaWj  the  second  edition  of  which  was  published  at 
Washington  in  1888,  anticipated  the  action  of  Great  Britain  and  the 
United  States.    He  said: 

It  may  be  reasonably  expected  in  coming  naval  wars  that  steamers  of 
the  great  mail  lines  will  be  armed  so  as  to  defend  themselves  from  attack, 
rather  than  seek  convoy,  and  the  defence  will  be  legitimately  carried  to 
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the  point  of  seizure  of  the  attacking  vessel,  or  a  recapture  if  once  taken. 
Without  a  proper  commission  a  private  vessel,  however,  should  act  only 
directly  or  indirectly  on  the  defensive,  and  not  go  out  of  the  way  to 
capture  enemy  vessels.  It  cannot,  of  course,  take  any  belligerent  action 
towards  vessels  of  a  neutral  Power  (p.  83). 

This  statement  may  be  taken  as  embodying  the  rule  generally  ac- 
knowledged by  English  and  American  judges  and  writers.  The  right  of 
an  armed,  but  uncommissioned,  merchant  ship  to  resist  is  expressly  laid 
down  by  Sir  William  Scott  (afterwards  Lord  Stowell)  in  the  Catherina 
Elisabeth: " 

If  a  neutral  master  attempts  a  rescue,  he  violates  a  duty  which  is 
imposed  upon  him  by  the  law  of  nations, — to  submit  to  come  in  for 
enquiry  as  to  the  property  of  the  ship  or  the  cargo,  and  if  he  violates  that 
obligation  by  a  recurrence  to  force,  the  consequence  will  undoubtedly 
reach  the  property  of  his  owner  and  it  would,  I  think,  extend  also  to  the 
confiscation  of  the  whole  cargo  entrusted  to  his  care  and  thus  fraud- 
ulently attempted  to  be  withdrawn  from  the  rights  of  war.  With  an 
enemy  master  the  case  is  very  different.  No  duty  is  violated  by  such 
an  act  on  his  part — Lupum  aurilms  teneo — and  if  he  can  withdraw  him- 
self he  has  a  right  so  to  do. 

The  following  extracts  from  the  judgment  of  Chief  Justice  Marshall 
in  the  Nereide  ^*  also  show  that  the  law  of  the  United  States  waa  the 
same: 

The  argument  respecting  resistance  stands  on  the  same  ground  with 
that  which  respects  arming.  Both  are  lawful.  Neither  of  them  is 
chargeable  to  the  goods  or  their  owner,  where  he  has  taken  no  part  in  it. 
They  are  incidents  in  the  character  of  the  vessel,  and  may  always  occur 
where  the  cruiser  is  belligerent. 

The  Nereide  was  armed,  governed  and  conducted  by  belliger- 
ents. *  *  *  It  is  true  that  on  her  passage  she  had  a  right  to  defend 
herself,  did  defend  herself  and  might  have  captured  an  assailing  vessel; 
but  to  search  for  the  enemy  would  have  been  a  violation  of  the  charter 
party  and  of  her  duty. 

Modem  Naval  War  Codes 

The  right  of  resistance  of  merchant  ships  is  recognized  either  directly 
or  inferentially  by  the  following  national  codes  or  naval  instructions: 

The  U,  S.  Naval  War  Code,  1900,  Article  10,  paragraph  3:  The  per- 
sonnel of  merchant  vessels  of  an  enemy,  who  in  self-defence  and  in  pro- 

"  5  C.  Rob.  232.  "  9  Cranch,  388. 
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tection  of  the  vessel  placed  in  their  charge,  resist  an  attack,  are  entitled, 
if  captured,  to  the  status  of  prisoners  of  war. 

The  Italian  Codice  per  la  Marine  Mercantile,  1877  Article  209:  Mer- 
chantmen, on  being  attacked  by  other  vessels,  including  war  vessels, 
may  defend  themselves  against  and  even  seize  them. 

The  Russian  Prize  Regulations,  1895,  Article  15:  The  right  to  stop, 
examine,  and  seize  hostile  or  suspected  vessels  and  cargoes  belongs  to 
the  ships  of  the  Imperial  Navy.  Vessels  of  the  mercantile  navy  have  a 
right  to  do  so  only  (1)  when  they  are  attacked  by  hostile  or  suspected 
vessels. 

Opinions  of  International  Lawyers 

This  rule  is  also  recognized  by  writers  of  weight  and  authority  in 
Great  Britain,"  the  United  States,^*  France, ^^  Italy,"  Belgium  "  and 
HoUand.» 

Lastly,  the  Institute  of  International  Law  at  its  meeting  at  Oxford  in 
1913,  by  Article  12  of  the  Manuel  des  lois  de  la  guerre  maritime,  which  it 
then  adopted,  laid  down  the  following  rule: 

La  course  est  interdite.  En  dehors  des  conditions  determin^es  aux 
articles  5  et  suivants,  les  navires  publics  et  les  navires  privfo,  ainsi  que 
leur  personnel,  ne  peuvent  pas  se  livrer  d  des  actes  d'hostilit^  contre 
Tennemi. 

II  est  toutefois  permis  aux  uns  et  aux  autres  d'employer  la  force  pour 
se  d^fendre  contre  I'attaque  d'un  navire  ennemi.*^ 

The  discussion  at  the  Institute  showed  that  there  was  some  opposition 
to  the  second  paragraph  of  the  article.  Professor  Triepel,  of  Berlin, 
desired  to  obtain  its  suppression,  on  the  ground  that  an  enemy  merchant 
ship  had  no  right  to  resist  capture  (as  distinct  from  attack),^-  while 
Professor  Niemeyer  supported  its  suppression  on  a  very  different 
ground,^'  triz,,  that  to  insert  such  a  provision  was  equivalent  to  conceding 

»  HaU,  456;  Oppenheim,  II,  85;  Phillimore,  III,  §  339;  Twiss,  II,  §  97. 
"»  Snow,  83,  84;  Wheaton,  §  528;  Stockton,  179. 

"  De  Boeck,  De  la  PropriiU  priv4e  ennemie^  Sec.  212;  C.  Dupuis,  Le  droit  de  la 
guerre  maritime  (1899),  121. 
"  P.  Fiore,  §§  1627,  1698. 
"E.  Nys,  III,  181  (1906). 
^  J.  H.  Ferguson,  Sec.  225. 
^K\nnnaire  (1913),  644. 
«/Wd.,  516,  517, 
*»  Ibid.,  519. 
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that  a  contraiy  opinion  was  possible.    Ultimately  the  article  was  voted 
by  a  large  majority. 

The  view  imsuccessfully  put  forward  by  Professor  Triepel  at  Oxford 
has  since  been  advanced  by  Dr.  George  Schramm,  legal  adviser  to  the 
German  Admiralty,  in  his  Das  Prisenrecht  in  seiner  neusten  GestaU  (1913), 
pp.  308--310.  This  author  attempts  to  prove  that  "from  the  point  of 
view  of  the  modem  law  of  war  there  is  no  legal  foimdation  for  the  rule 
allowing  a  merchant  ship  to  defend  itself/'  and  he  carries  on  the  same 
line  of  thought  in  regard  to  the  treatment  of  the  crew  of  such  a  ship 
when  he  sa3rs  "it  would  have  to  be  decided  whether  the  hostilities  were 
committed  by  members  of  the  crew  who  are  enrolled  in  the  enemy 
forces  or  not.  The  former  would  be  made  prisoners  of  war,  according 
to  the  analogous  application  of  Article  3  of  the  Regulations  of  the  Laws 
and  Customs  of  Land  Warfare;  the  latter  would  have  forfeited  treatment 
as  peaceful  subjects  of  the  hostile  state,  according  to  usages  of  war  they 
would  be  subject  to  the  criminal  law  of  the  captor  state"  (p.  357). 

Professor  L.  Oppenheim  has  dealt  faithfully  with  Dr.  Schramm's 
views  in  the  Zeitschrift  fUr  Volkerrecht  for  April,  1913.**  He  has  written 
therein  what  appears  to  me  to  be  "une  r&ponse  sans  replique."  I  do  not 
propose  to  enter  into  the  details  of  the  arguments  advanced.  I  shall 
content  myself  with  a  sunmiary  of  what  in  my  opinion  is  the  present 
position. 

The  right  of  a  merchant  ship  to  defend  herself,  and  to  be  anned  for  that 
purpose,  has  not,  so  far  as  I  am  aware,  been  doubted  for  two  centuries, 
until  the  question  has  again  become  one  of  practical  importance.  The 
historical  evidence  of  the  practice  down  to  the  year  1815  is  overwhelming. 
Dr.  Schranmi,  in  his  elaborate  denial  of  the  right,  fails  to  distinguish 
between  the  position  in  which  a  belligerent  war  ship  stands  to  an  enemy 
merchant  ship,  and  that  in  which  it  stands  to  a  neutral  merchant  ship. 
This  failure  is  important,  and  goes  to  the  root  of  the  matter,  for  whereas 
the  visit  of  a  belligerent  war  ship  to  an  enemy  merchant  ship  is,  under 
existing  law,  merely  the  first  step  to  capture  and  is  itself  a  hostile  act, 
and  is  undertaken  solely  in  order  to  enable  the  captor  to  ascertain  that 
the  ship  is  one  which  is  not  exempt  by  custom,  treaty  or  convention 
from  capture;  the  visit  to  a  neutral  ship,  though  justified  by  the  fact 
>«  Die  Stellung  der  feindlichen  Kauffahrteiaehiffe  im  Seekrieg.    Vol.  8,  pp.  154-109. 
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of  the  existence  of  war,  is  not  a  hostile  act.  By  long  custom  a  belligerent 
war  ship  has  a  right  of  visit  and  search  of  all  neutral  merchant  vessels, 
and  this  right  is  exercised  in  order  to  ascertain  whether  a  vessel  is  in  fact 
neutral,  and  not  engaged  in  any  acts  such  as  attempting  to  break  block- 
ade, the  carriage  of  contraband  or  the  performance  of  any  unneutral 
service  which  would  justify  its  detention  and  condemnation.  "It  has 
been  truly  denominated  a  right  growing  out  of,  and  ancillary  to  the 
greater  right  of  capture.  Where  this  greater  right  may  be  legally  exer- 
cised without  search  [as  in  the  case  of  enemy  ships]  the  right  of  search 
can  never  arise  or  come  into  question."  ^^  A  belligerent  war  ship  has 
a  right  to  capture  an  enemy  merchant  ship,  and  the  latter  is  under  no 
duty  to  submit;  it  has  a  corresponding  right  to  resist  capture,  which  is 
an  act  of  violence  and  hostility.  By  resisting,  the  belligerent  violates  no 
duty,  he  is  held  by  force  and  may  escape  if  he  can.  But  forcible  resist- 
ance, as  distinct  from  flight,  on  the  part  of  a  neutral  merchant  ship  is 
universally  admitted  as  a  just  ground  for  the  condemnation  of  the  ship,^ 
for  a  neutral  is  under  a  duty  to  submit  to  belligerent  visit. 

(2)  Position  of  Crews  of  Captured  Merchant  Ships 

Another  important  point  differentiates  the  neutral  from  the  bel- 
ligerent merchant  ships,  namely  the  position  of  their  crews  when  the 
ships  are  detained.  The  officers  and  crew  of  an  enemy  merchant  ship, 
even  if  they  offer  no  resistance  to  capture,  become  prisoners  of  war, 
while  the  officers  and  crew  of  a  neutral  do  not. 

The  United  States  Naval  War  Code  in  the  passage  already  cited 
(Article  10)  recognizes  that  the  personnel  of  merchant  vessels  of  an 
enemy  who  in  self-defence  and  in  protection  of  the  vessel  placed  in  their 
charge,  resist  an  attack,  are  entitled,  if  captured,  to  the  status  of  pris- 
oners of  war,  and  Dr.  F.  Perels,  who  was  formerly  legal  adviser  to  the 
German  Admiralty,  quotes  this  with  approval.^     But  this  view  is 

«  Marshall,  C.  J.,  in  the  Nereide,  9  Cranch,  388. 

»  See  Declaration  of  London,  Art.  63. 

^  "Gegen  das  Personal  der  SchifiFsbesatzung  soil  im  iibrigen  eine  vorlMufige  Zuriick- 
haltung  an  Bord  soweit  zulttssig  sein,  als  dessen  Vernehmung  fiir  die  Feststellung 
des  Tatbestandes  erforderlich  erscheint,  und  cs  soil  diesen  Leu  ten  eine  anst&ndige 
Behandlung  zu  teil  werden.  Dem  entsprechen  auch  die  folgenden  Festsetzungen  in 
den  Artikehi  10  und  11  des  N.  W.  C:  (Das  Internationale  Seerecht,  ed.  1903,  p.  191). 
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based,  according  to  Dr.  Schramm,  on  a  complete  misunderstanding  of 
the  modern  conception  of  the  legal  regulations  of  war  as  an  armed  con- 
flict between  states.  Enemy  merchant  seamen  have,  however,  for  cen- 
turies been  liable  to  this  treatment,  whether  they  resist  capture  or  not, 
in  consequence  of  their  fitness  for  use  on  ships  of  war,^  and  this  fact  has 
an  important  bearing  on  the  question  of  their  resistance  to  capture. 
It  may,  however,  be  truly  said  that  by  virtue  of  the  Eleventh  Hague 
Convention  of  1907,  officers  and  members  of  the  crew  of  a  captured 
enemy  merchant  ship  who  are  subjects  of  the  enemy  state,  are  entitled 
to  be  released  if  they  give  a  written  promise  not  to  engage  while  hostilities 
last,  in  any  service  connected  with  the  operations  of  war  (Article  6). 
But  if  they  refuse  to  give  their  parole,  and  by  the  laws  of  some  states, 
such  as  Spain,  they  were  formerly,  at  any  rate,  forbidden  to  give  such 
promises,^  they  remain  prisoners  of  war;  therefore,  the  crew  in  defending 
their  ships  are  defending  themselves  and  their  liberty,  for  release  on  the 
terms  of  the  convention  is  but  a  modified  liberty.  The  Eleventh  Hague 
Convention  recognizes  that  the  crews  of  merchant  ships  are  liable  to 
be  made  prisoners  of  war  by  providing  for  their  liberation  on  parole, 
but  Article  8  states  that  the  provisions  of  the  preceding  articles  allowing 
release  on  parole,  '*do  not  apply  to  ships  taking  part  in  hostilities." 
Crews  who  forcibly  resist  visit  and  capture  cannot  therefore  claim  to  be 
released — they  remain  prisoners  of  war.  If  an  enemy  merchant  ship  is 
called  on  to  stop,  the  crew  can,  if  they  wish,  "submit  to  capture  and 
thereby  have  their  freedom  restricted,  or  they  may  resist  and  as  a  result 
be  overpowered.  In  case  they  choose  the  latter  course,  their  potential 
membership  turns  into  actual  membership  in  the  armed  forces  of  their 
state,  and  if  overpowered  they  become  prisoners  of  war.  In  case  they 
choose  the  former  course,  their  merely  potential  membership  in  the 
armed  forces  of  their  state  remains  intact,  and  they  must  either  give 
parole  or  become  prisoners  of  war."  ^ 
It  would  appear,  however,  that  this  Convention  "is  only  applicable 

*  W.  E.  Hall,  International  Law  (5  ed.)  407.  Hall's  note  on  Bismarck's  denial  of 
the  right  to  treat  merchant  sailors  as  prisoners  of  war  is  emphatic,  but,  in  my  opinion 
by  no  means  too  strong.    See  F.  Perels,  Das  Internationale  Seerecht,  191. 

*  J.  B.  Moore,  Digest  of  International  Law,  VII,  371. 

*  L.  Oppenheim,  op.  cit.,  164. 
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between  the  contracting  Powers,  and  only  if  all  the  belligerents  are 
parties  to  the  Ck)nvention"  (Art.  9).  Among  the  Great  Powers, 
Russia  has  not  signed,  and  Italy  has  not  ratified  the  Conventicm,  and 
many  of  the  other  Powers,  e.  g,^  Bulgaria,  Greece,  Montenegro  and 
Servia  have  not  ratified  it.  When  such  a  Convention  is  not  legally 
applicable,  any  of  the  belligerents  may,  of  course,  mutually  agree  to 
its  terms  being  carried  into  effect. 

(3)  Crews  of  Armed  Merchant  Skips  are  Lawful  Belligerents 

The  chief  reason  why  in  land  warfare  special  requirements  and  or- 
ganization are  necessary  to  confer  the  privileges  of  lawful  combatants 
on  armed  bodies  of  men,  is  to  ensure  that  the  peaceful  artisan  or  agricul- 
tural laborer  shall  not  change  his  character  from  day  to  day.  If  he  is  to 
have  the  immunities  of  a  non-combatant,  that  character  must  be  clear 
and  unequivocal.  But  even  in  land  warfare.  Article  2  of  the  Hague 
Regulations  makes  provision  for  the  exceptional  case  of  the  spontaneous 
resistance  of  the  inhabitants  of  a  territory  who  rise  at  the  approach  of 
an  invader,  and  grants  them  belligerent  rights  if  they  do  not  comply 
with  all  the  requirements  of  Article  1,  but  only  "carry  arms  openly  and 
respect  the  laws  and  customs  of  war.''  The  crew  of  a  merchant  ship  is  a 
body  of  men  acting  together  in  defence  of  their  ship  and  their  liberty,  a 
body  of  identifiable  individuals  who  by  the  customary  law  of  nations 
have  received  combatant  privileges  ^hen  resisting  capture  by  an  enemy 
war  ship.  They  offer  a  striking  analogy  to  the  spontaneous  rising  of  the 
inhabitants  of  an  unoccupied  territory,  who  have  now  received  by  con- 
vention the  right  which  merchant  sailors  have  had  for  centuries. 

IV 

A  DEFENSIVELY  ARMED  MERCHANT  SHIP,  IF  ATTACKED,  BfAY  LAWFULLY 

CAPTURE  ITS  ASSAILANT 

Should  the  resistance  of  the  crew  of  a  defensively  armed,  uncommis- 
sioned merchant  ship  be  so  successful  as  to  enable  them  to  effect  the 
capture  of  their  assailant,  such  captured  ship  is  good  prize  as  between 
the  belligerents.    But  the  right  of  the  captors  to  prize  money  in  respect 
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thereof,  is  a  matter  of  municipal  legislation.  The  general  rule  of  Eng- 
lish law,  as  stated  by  an  Order  in  Council  of  4  January  1666,  was  that 
all  ships  and  goods  casually  met  at  sea  and  seized  by  any  vessel  not  com- 
missioned do  belong  to  the  Lord  High  Admiral.  Some  four  years  later, 
in  order  to  encourage  masters  to  fight  their  ships  more  stoutly  against 
pirates,  a  statute  was  passed  [22  &  23  Car.  11^  cap.  9  (1)]  modifying  this 
rule  and  providing  that  ''in  case  the  company  belonging  unto  any  Eng- 
lish merchant  ship  shall  happen  to  take  any  ship,  which  ship  shall  first 
have  assaulted  them,  the  respective  officers  and  mariners  belonging  to 
the  same,  shall  after  condemnation  of  such  ship  and  goods  have  and  re- 
ceive to  their  own  proper  use  such  part  and  share  thereof,  as  is  usually 
practised  in  private  men  of  war." 

The  rule  of  law  laid  down  by  the  Order  in  Council  of  1666  has  been 
observed  in  England  since  that  date;  such  goods  and  ships  taken  by 
unconmiissioned  ships  belong  to  the  Crown  as  Droits  of  Admiralty. 
The  present  law  is  contained  in  the  Naval  Prize  Act,  1864,  section  39: 
"Any  ship  or  goods  taken  as  prize  by  any  of  the  officers  and  crew  of  a 
ship  other  than  a  ship  of  war  of  Her  Majesty  shall,  on  condemnation, 
belong  to  Her  Majesty  in  Her  office  of  Admiralty."  The  Naval  Prize 
Bill  introduced  in  1911,  and  rejected  by  the  House  of  Lords,  contained 
a  similar  clause. 

The  law  of  France  was  formerly  the  same  as  that  of  England,  but 
to-day  the  prize  is  given  to  the  captor.  A  similar  rule  prevails  in 
Holland." 

*^  En  France,  sous  I'ancien  regime,  les  prises  faites  en  8e  dSfendarU  ^talent  acquises  k 
Tamiral  **dont  la  g^n^rosit^  le  portait,  la  plupart  du  temps,  k  en  faire  don  au  capteur, 
en  recompense  de  sa  bravoure/'  au  t^moignage  de  Valin  et  d'Eknerigon.  Aujourd'hui, 
aux  termes  de  I'art.  34  de  I'arrdt^  du  2  prairial  an  xi,  la  prise  faite  par  un  bAtiment 
attaqu^  qui  parvient  k  s'emparer  de  Taggresseur  est  acquise  au  capteur;  Tart.  34  a 
ete  assez  frdquemment  appiiqu^  par  le  Conseil  des  Prises  dans  les  guerres  de  rEknpire. 
La  m^me  r^gle  est  admise,  notamment  en  Hollande."  C.  De  Boeck,  ProprUU  TprivU^ 
§  212.  Prof,  de  Boeck  adds  the  following  footnote:  "Quant  k  la  prise  qu'un  navire 
non  commissionn^  et  arm^  pour  sa  defense  aurait  faite  en  attaquant,  elle  est  bonne 
quant  k  Tennemi,  mais  confisqu^  au  profit  de  TEtat;  Tauteur  pourra  m^me  6tre 
poursuivi  et  condamn^  comme  pirate." 

See  also  Abdy's  edition  of  Kent's  International  Law,  246;  E.  Nys,  Le  Droit  Inter- 
national (1906),  III,  181. 
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THE  POSITION  OF  NEUTRAL  GOODS  ON  BOARD  DEFBNSIVELT  ARMED 

MERCHANT  SHIPS 

The  re-introduction  of  the  armed  merchant  ship  raises  another  ques- 
tion which  is  of  importance  to  neutrals,  viz.,  how  far  a  neutral  merchant 
has  a  right  to  lade  his  goods  on  board  an  armed  enemy  vessel,  and  what 
will  be  the  consequence  of  resistance  on  the  part  of  the  enemy  master. 
This  question  was  discussed  by  the  prize  courts  of  Great  Britain  and 
the  United  States  during  the  war  of  1812-14.  The  cases  dealing  with 
this  matter  are  the  Fanny  •*  in  England  and  the  Nereide  ••  and  the 
Atalanta  ^*  in  the  United  States.  In  the  Fanny  neutral  goods  were  laded 
on  an  armed  merchant  ship  furnished  with  letters  of  marque,  the  neutral 
having  knowledge  of  the  facts.  Sir  W.  Scott  held  that  a  ship  furnished 
with  a  letter  of  marque  was  manifestly  a  ship  of  war,  and  could  not  be 
otherwise  considered  though  she  acted  in  a  commercial  capacity.  The 
mercantile  character  being  superadded  did  not  predominate  over  or  take 
away  the  other.  A  neutral  subject  was  entitled  to  put  his  goods  on  a 
belligerent  merchant  vessel,  subject  to  the  right  of  the  enemy,  who  might 
capture  the  vessel  but  who  had  no  right,  under  the  modem  practice  of 
civilized  states,  to  condemn  the  neutral  property.  Neither  would  the 
goods  of  the  neutral  be  subject  to  condemnation,  although  a  rescue 
should  be  attempted  by  the  crew  of  the  captured  vessel,  for  that  was 
an  event  which  the  merchant  could  not  have  foreseen.  But  if  he  put 
his  goods  on  board  a  ship  of  force,  which  he  had  every  reason  to  presume 
would  be  defended  against  the  enemy  by  that  force,  the  case  then  became 
very  differpnt.  It  was  clear,  he  held,  that  if  a  party  acted  in  association 
with  a  hostile  force,  and  relied  upon  that  force  for  protection,  he  was 
pro  hoc  vice  to  be  considered  as  an  enemy.  In  the  American  case  of  the 
Nereide y  which  was  subsequently  affirmed  in  the  Atalanta,  the  court  was 
divided.  Five  judges  sat,  two  (one  of  whom  was  Chief  Justice  Marshall) 
decided  in  favor  of  the  neutral  claimant;  two  (one  of  whom  was  Mr. 

»« 1  Dod.  448. 
**  9  Oanch,  387. 

'^  3  Wheaton  Rep.  400.    See  on  this  subject  Wheaton,  Elements,  §  529  and  Dana's 
note;  R.  Wildman,  InstiiiUes  of  IrUemational  Law,  II,  126. 
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Justice  Story),  against  him,  and  the  majority  was  obtained  by  the  com'se 
of  Mr.  Justice  Johnson,  who  decided  for  the  neutral  on  special  grounds, 
though  in  the  Atalanta  he  gave  his  adherence  to  the  general  principle 
laid  down  by  Marshall,  C.  J.  The  dissenting  opinion  of  Story  em- 
phasized a  fact  on  which  the  majority  laid  no  stress,  viz.,  that  the  vessel 
was  sailing  under  enemy  convoy,  and  that  the  claimant,  being  the  char- 
terer of  the  whole  vessel,  had  bound  her  to  sail  under  this  convoy;  that 
the  vessel  was  captured  with  the  claimant  on  board,  while  accidentally 
separated  from  the  convoy  and  endeavoring  to  rejoin  it.  The  case  of  the 
Nereide  differs  in  an  important  point  from  the  Fanny ,  in  that  it  appears 
to  have  been  an  unconmiissioned  armed  merchant  vessel  belonging  to  a 
belligerent  which  resisted  capture;  whereas  the  Fanny  was  a  conmiis- 
sioned  ship  of  war.  The  Nereide,  however,  was  under  enemy  convoy, 
and  it  is  submitted  that  the  dissenting  judgment  of  Story  is  on  the  facts 
of  the  case  more  in  accord  with  the  principle  of  unneutral  conduct. 

Since  these  cases  were  decided,  the  parties  to  the  Declaration  of  Paris 
have  agreed  that  neutral  goods,  with  the  exception  of  contraband  of 
war,  are  not  liable  to  capture  under  the  enemy's  flag  (Article  3)  and  that 
privateering  is  and  remains  abolished  (Article  1). 

It  does  not  appear  that  there  is  a  definite  decision  on  the  question  as 
to  the  fate  of  neutral  goods  laden  on  a  defensively  armed  and  unconmiis- 
sioned enemy  merchant  ship  either  in  Great  Britain  or  the  United  States. 
Sir  W.  Scott  in  the  Catherina  Elizabeth  stated  that  in  case  of  rescue  by  the 
capturing  ship,  neutral  goods  would  be  free.  Between  such  an  attempt 
made  after  capture,  and  a  resistance  to  capture  involving  an  attempt  to 
take  the  assailing  vessel  previous  to  capture  "there  does  not  seem  to  be  a 
total  dissimilitude."  ^^  It  is  submitted  that  in  such  a  case  the  opinion  of 
the  American  court  in  the  Nereide  will  probably  be  that  which  will  be 
adopted,  namely,  that  neutral  goods  placed  on  an  uncommissioned  armed 
merchant  vessel  belonging  to  a  belligerent,  and  resisting  capture,  are 
not  subject  to  condemnation,  if  the  armament  be  entirely  and  exclu- 
sively the  act  of  the  belligerent  owner,  and  the  resistance  in  no  degree 
imputable  to  the  neutral.  The  Declaration  of  Paris  by  abolishing 
privateering  left  the  status  of  the  merchant  ship  untouched.  The  right 
of  an  enemy  merchant  ship  to  defend  herself  was  unquestioned,  as  was 

"  The  Nereide,  9  Cr.  388. 
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also  her  liability  to  capture.  The  granting  of  the  rif^t  to  neatrab  to 
send  their  goods  on  belligerent  vessels  does  not  deprive  the  belligerent 
of  his  right  to  resist  visit  and  capture,  so  long  as  his  ship  remains  an 
uncommissioned  ship  of  war,  "a  ship  of  force"  to  use  Lord  Stoweli's 
expression;  but  belligerents,  by  according  neutrals  the  rif^t,  have  at  the 
same  time  deprived  themselves  of  the  advantage  they  might  once  have 
had  of  saying  that  the  neutral  is  in  fault  and  his  goods  are  liable  to 
condenmation,  because  the  cruiser  being  armed  can  the  better  effectuate 
his  right  to  defeat  search  or  capture.  The  enemy  ship  and  cargo  may 
still  be  captured  as  an  act  of  war,  but  if  the  neutral  shipper  has  done  no 
more  than  send  his  goods  in  an  enemy  vessel,  his  cargo  or  its  value  should 
be  restored.** 

The  majority  of  the  court  in  the  Nereide  appears  to  have  gone  too 
far  in  asserting  that  as  all  merchant  vessels  during  war  are  generally 
more  or  less  armed,  it  is  impossible  for  a  prize  court  to  distinguiah  be> 
tween  different  d^rees  of  armament.  There  is  a  great  distinction  be> 
tween  commissioned  and  unconmiissioned  armed  merchant  vessels;  the 
former  may,  the  latter  may  not,  act  on  the  offensive,  and  the  arguments 
of  Sir  W.  Scott  and  Mr.  Justice  Story  in  r^ard  to  the  treatment  of 
goods  placed  on  board  vessels  of  the  former  class  may  well  be  accepted, 
but  rejected  in  the  case  of  the  latter,  which  were  not  in  question.  It  is 
submitted  therefore  that  neutral  cargoes  placed  on  board  merchant 
vessels  converted  into  war  ships  under  the  terms  of  the  Hague  Ck>nven- 
tion  of  1907  should  be  liable  to  be  condenmed  on  the  principle  laid  down 
by  these  two  distinguished  judges,  while  those  placed  on  armed  but  un- 
commissioned merchant  ships  should,  under  the  Declaration  of  Paris, 
be  released. 

A.  Peabce  Higginb. 

**  See  Dana's  note  in  Wheaton's  ElemenU,  §  529. 


RESTRICTIVE  CLAUSES  IN  INTERNATIONAL  ARBITRATION 

TREATIES 

The  above  is  the  title  of  a  very  instructive  article  in  this  Journal  for 
April,  1913,^  by  Dr.  Hans  Wehberg,  who  points  out  and  analyzes  the 
special  grounds  for  the  different  reservations  contained  in  several  arbitra- 
tion treaties  concluded  up  to  the  present  time,  with  the  suggestion  that 
such  reservations  might  henceforth  be  restricted  merely  to  two,  that  is 
to  say,  the  exceptions  of  "vital  interests"  and  "national  honor." 

The  more  widespread  the  notice  of  treaties  of  this  kind,  the  easier  it 
will  be  to  form  a  definite  opinion  as  to  their  practical  value  considering 
the  restrictive  stipulations  contained  in  them.  It  is  this  thought  which 
leads  me  to  write  this  article,  the  main  object  of  which  is  to  make  known 
the  nature  and  extent  of  the  arbitration  treaties  existing  between  Brazil 
and  other  states,  European  and  American. 

Up  to  the  present  time  Brazil  has  entered  into  arbitration  treaties  with 
thirty-one  states,  nearly  all  of  which  have  been  ratified  by  the  respective 
governments.  Twelve  of  these  treaties  were  made  for  a  period  of  ten 
years,  and  nineteen  for  a  period  of  five  years.  The  first  arbitration  treaty 
was  signed  with  Chile  in  1899;  the  second  with  Argentina  in  1905;  and 
the  remaining  twenty-nine  with  different  nations  from  1909  to  1911. 

Glancing  at  their  stipulations  containing  reservations  or  exceptions, 
we  find  that  such  stipulations  deal  with  the  legal  nature  of  controversies, 
constitutional  precepts,  vital  interests,  independence  or  sovereignty,  na- 
tional honor,  territorial  integrity,  of  the  contracting  parties,  and,  finally, 
the  rights  of  third  parties.  To  these  I  do  not  add  the  restriction  exclud- 
ing "  controversies  which  may  not  have  been  settled  by  diplomacy,  direct 
negotiations  or  any  other  conciliatory  agencies,"  because  such  a  stipula- 
tion must  be  considered  superfluous,  it  being  presumed  that  such  ques- 
tions as  might  have  been  settled  through  other  friendly  ways  would  lack 
any  ground  to  be  referred  to  arbitral  decision. 

1  Vol.  7,  page  301. 
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With  a  view  of  presenting  an  adequate  illustration  of  the  subject,  I 
quote  the  first  article  of  the  different  arbitration  treaties  containing  the 
aforesaid  reservations: 

Brazil — Chile 

The  high  contracting  parties  pledge  themselves  to  submit  to  arUtra- 
tion  the  controversies  which  may  arise  between  than,  during  the  period 
of  the  existence  of  the  present  treaty,  concerning  claims  of  a  legal  nature 
imd  which  it  has  not  been  possible  to  settle  by  direct  negotiations. 

Brazil — Argentina 

The  high  contracting  parties  pledge  themselves  to  submit  to  arlntra- 
tion  the  controversies  which  may  arise  between  them  and  which  it  may 
not  have  been  possible  to  settle  by  direct  negotiations  or  any  other  con- 
ciliatory agencies;  provided,  that  such  controversies  do  not  affect  the 
constUtUionial  precepts  of  either  oC  the  two  countries. 

Brazil — ^Bolivia 

The  high  contractmg  parties  pledge  themselves  to  submit  to  arbitra- 
tion the  controversies  which  may  arise  between  them  and  which  it  may 
not  have  been  possible  to  settle  by  direct  negotiations  or  any  other  con- 
ciliatory agencies;  provided,  that  such  controversies  do  not  affect  the 
vital  interests  f  territorial  irUeffrUy,  independence  or  sovereignty ,  or  the  honor 
of  either  of  the  two  states. 

Brazil — Italy 

Controversies  of  whatever  nature  which  may  arise  between  the  high 
contracting  parties,  and  which  it  may  not  have  been  possible  to  settle 
by  diplomacy,  shall  be  referred  to  a  friendly  government  or  to  the  Per- 
manent Court  of  Arbitration  established  at  The  Hague,  or  to  one  or  more 
arbitrators  selected  by  common  agreement  by  the  high  contracting  par- 
ties without  limitation  to  the  list  of  the  members  of  the  aforesaid  court; 
provided,  that  such  questions  do  not  affect  the  independence  or  the  con- 
stitutiorwl  precepts  of  either  the  one  or  the  other  state,  and  do  not  con- 
cern the  interests  of  a  third  Power, 

Brazil — United  States  of  America 

Differences  which  may  arise  of  a  legal  nature  or  relating  to  the  interpre- 
tation of  treaties  existing  between  the  two  high  contracting  parties,  and 
which  it  might  not  have  been  possible  to  settle  by  diplomacy,  shall  be 
referred  to  the  Permanent  Court  of  Arbitration  established  at  The 
Hague;  provided,  nevertheless,  that  they  do  not  affect  the  vital  interests, 
the  independence^  or  the  honor  of  the  two  countries,  and  do  not  concern 
the  interests  of  third  parties;  and  it  being  further  understood  that  in  case 
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either  of  the  two  high  contracting  parties  shall  so  elect,  any  arbitration 
pursuant  hereto  shall  be  had  before  the  chief  of  a  friendly  state  or  ar- 
bitrators selected  without  limitation  to  the  lists  of  the  aforesaid  Hague 
Tribunal. 

Brazil — Norway,  and  Brazil — Sweden 

Whatever  controversies;  provided,  that  they  do  not  affect  the  vital  in- 
terests,  the  independence  or  the  honor  of  the  two  contracting  parties. 

Brazil — Russia 

Controversies  which  do  not  affect  the  independence  or  the  sovereignty 
of  the  contracting  parties,  and  only  relating  to: 

(a)  matters  of  international  private  law; 

(b)  the  regimen  of  commercial  and  industrial  corporations,  when  or- 
ganized according  to  the  law  of  either  country; 

(c)  matters  of  civil  and  criminal  procedure,  and  to  extradition. 

Brazil — Greece 

Controversies  which  do  not  affect  the  independence  or  sovereignty  of 
the  contracting  parties  and  relating  to: 

(a)  the  interpretation  or  application  of  treaties; 

(b)  pecuniary  claims. 

Brazil — Great  Britain 

Differences  of  whatever  nature  which  may  arise  between  the  high 
contracting  parties  and  which  it  may  not  have  been  possible  to  settle 
by  diplomacy,  shall  be  referred  to  the  Permanent  Court  of  Arbitration  at 
The  Hague,  to  the  chief  of  a  friendly  government  or  to  such  other  ar- 
bitrators or  tribunal  as  the  parties  jointly  select;  provided,  nevertheless, 
that  they  do  not  affect  the  vital  interests,  the  independence  or  the  honor  of 
the  two  contracting  states  and  do  not  concern  the  interests  of  third 
parties. 

From  what  has  just  been  quoted,  it  results  that  the  arbitration  treaties 
to  which  Brazil  is  a  party  may  be  classified,  as  to  their  reservations,  in 
the  following  groups:  ^ 

I.  Treaties  containing  one  exception  or  reservation: 

(a)  Controversies  of  a  legal  nature:  Treaty  with  Chile; 

(b)  Controversies  not  affecting  constitutional  precepts:  Treaties  with 
Argentina,  Uruguay,  and  Denmark. 

II.  Treaties  containing  two  reservations: 

Controversies  not  affecting  independence  or  sovereignty,  and  only  re* 

*  The  same  classificatioa  as  adopted  by  Dr.  H.  Wehberg. 
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With  a  view  of  presenting  an  adequate  illustration  of  the  subject,  I 
quote  the  first  article  of  the  different  arbitration  treaties  containing  the 
aforesaid  reservations: 

Brazil — Chile 

The  high  contracting  parties  pledge  themselves  to  submit  to  arbitra- 
tion the  controversies  which  may  arise  between  them,  during  the  period 
of  the  existence  of  the  present  treaty,  concerning  claims  of  a  legal  natiure 
and  which  it  has  not  been  possible  to  settle  by  direct  negotiations. 

Brazil — Argentina 

The  high  contracting  parties  pledge  themselves  to  submit  to  arbitra- 
tion the  controversies  which  may  arise  between  them  and  which  it  may 
not  have  been  possible  to  settle  by  direct  negotiations  or  any  other  con- 
ciliatory agencies;  provided,  that  such  controversies  do  not  affect  the 
constUutional  precepts  of  either  ot  the  two  countries. 

Brazil — ^Bolivia 

The  high  contracting  parties  pledge  themselves  to  submit  to  arbitra- 
tion the  controversies  which  may  arise  between  them  and  which  it  may 
not  have  been  possible  to  settle  by  direct  negotiations  or  any  other  con- 
ciliatory agencies;  provided,  that  such  controversies  do  not  affect  the 
vital  interestSy  territorial  integrity,  independence  or  sovereigviy,  or  the  honor 
of  either  of  the  two  states. 

Brazil — Italy 

Controversies  of  whatever  nature  which  may  arise  between  the  high 
contracting  parties,  and  which  it  may  not  have  been  possible  to  settle 
by  diplomacy,  shall  be  referred  to  a  friendly  government  or  to  the  Per- 
manent Court  of  Arbitration  established  at  The  Hague,  or  to  one  or  more 
arbitrators  selected  by  common  agreement  by  the  high  contracting  par- 
ties without  limitation  to  the  list  of  the  members  of  the  aforesaid  court; 
provided,  that  such  questions  do  not  affect  the  independence  or  the  con- 
stitviional  precepts  of  either  the  one  or  the  other  state,  and  do  not  con- 
cern (he  interests  of  a  third  Power. 

Brazil — United  States  of  America 

Differences  which  may  arise  of  a  legal  nature  or  relating  to  the  interpre- 
tation of  treaties  existing  between  the  two  high  contracting  parties,  and 
which  it  might  not  have  been  possible  to  settle  by  diplomacy,  shall  be 
referred  to  the  Permanent  Court  of  Arbitration  established  at  The 
Hague;  provided,  nevertheless,  that  they  do  not  affect  the  vital  interests, 
the  independence^  or  the  honor  of  the  two  countries,  and  do  not  concern 
the  interests  of  third  parties;  and  it  being  further  understood  that  in  case 
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either  of  the  two  high  contracting  parties  shall  so  elect,  any  arbitration 
pursuant  hereto  shall  be  had  before  the  chief  of  a  friendly  state  or  ar- 
bitrators selected  without  limitation  to  the  lists  of  the  aforesaid  Hague 
Tribunal. 

Brazil — Norway,  and  Brazil — Sweden 

Wha,tever  controversies;  provided,  that  they  do  not  affect  the  vital  in- 
tereatSf  the  independence  or  the  honor  of  the  two  contracting  parties. 

Brazil — Russia 

Controversies  which  do  not  affect  the  independence  or  the  sovereignty 
of  the  contracting  parties,  and  only  relating  to: 

(a)  matters  of  international  private  law; 

(b)  the  regimen  of  commercial  and  industrial  corporations,  when  or- 
ganized according  to  the  law  of  either  country; 

(c)  matters  of  civil  and  criminal  procedure,  and  to  extradition. 

Brazil — Greece 

Controversies  which  do  not  affect  the  independence  or  sovereignty  of 
the  contracting  parties  and  relating  to: 

(a)  the  interpretation  or  application  of  treaties; 

(b)  pecuniary  claims. 

Brazil — Great  Britain 

Differences  of  whatever  nature  which  may  arise  between  the  high 
contracting  parties  and  which  it  may  not  have  been  possible  to  settle 
by  diplomacy,  shall  be  referred  to  the  Permanent  Court  of  Arbitration  at 
The  Hague,  to  the  chief  of  a  friendly  government  or  to  such  other  ar- 
bitrators or  tribunal  as  the  parties  jointly  select;  provided,  nevertheless, 
that  they  do  not  affect  the  vital  interests,  the  independence  or  the  honor  of 
the  two  contracting  states  and  do  not  concern  the  interests  of  third 
parties. 

From  what  has  just  been  quoted,  it  results  that  the  arbitration  treaties 
to  which  Brazil  is  a  party  may  be  classified,  as  to  their  reservations,  in 
the  following  groups:  2 

I.  Treaties  containing  one  exception  or  reservation: 

(a)  Controversies  of  a  legal  nature:  Treaty  with  Chile; 

(b)  Controversies  not  affecting  constitutional  precepts:  Treaties  with 
Argentina,  Uruguay,  and  Denmark. 

n.  Treaties  containing  two  reservations: 

Controversies  not  affecting  independence  or  sovereignty,  and  only  re* 

*  The  same  classificatioa  as  adopted  by  Dr.  H.  Wehberg. 


724  THE   AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

With  a  view  of  presenting  an  adequate  illustration  of  the  subject,  I 
quote  the  first  article  of  the  different  arbitration  treaties  containing  the 
aforesaid  reservations: 

Brazil — Chile 

The  high  contracting  parties  pledge  themselves  to  submit  to  arbitra- 
tion the  controversies  which  may  arise  between  them,  durmg  the  period 
of  the  existence  of  the  present  treaty,  concerning  claims  of  a  legal  nature 
and  which  it  has  not  been  possible  to  settle  by  direct  negotiations. 

Brazil — Argentina 

The  high  contracting  parties  pledge  themselves  to  submit  to  arbitra- 
tion the  controversies  which  may  arise  between  them  and  which  it  may 
not  have  been  possible  to  settle  by  direct  negotiations  or  any  other  con- 
ciliatory agencies;  provided,  that  such  controversies  do  not  affect  the 
constUtUionial  precepts  of  either  ot  the  two  countries. 

Brazil — ^Bolivia 

The  high  contractmg  parties  pledge  themselves  to  submit  to  arbitra- 
tion the  controversies  which  may  arise  between  them  and  which  it  may 
not  have  been  possible  to  settle  by  direct  negotiations  or  any  other  con- 
ciliatory agencies;  provided,  that  such  controversies  do  not  affect  the 
vital  interestSf  territorial  integrity ,  independence  or  sovereignty ^  or  the  honor 
of  either  of  the  two  states, 

Brazil — Italy 

Controversies  of  whatever  nature  which  may  arise  between  the  high 
contracting  parties,  and  which  it  may  not  have  been  possible  to  settle 
by  diplomacy,  shall  be  referred  to  a  friendly  government  or  to  the  Per- 
manent Court  of  Arbitration  established  at  The  Hague,  or  to  one  or  more 
arbitrators  selected  by  common  agreement  by  the  high  contracting  par- 
ties without  limitation  to  the  list  of  the  members  of  the  aforesaid  court; 
provided,  that  such  questions  do  not  affect  the  independence  or  the  con- 
stitutional precepts  of  either  the  one  or  the  other  state,  and  do  not  con- 
cern the  interests  of  a  third  Power. 

Brazil — United  States  of  America 

Differences  which  may  arise  of  a  legal  nature  or  relating  to  the  interpre- 
tation of  treaties  existing  between  the  two  high  contracting  parties,  and 
which  it  might  not  have  been  possible  to  settle  by  diplomacy,  shall  be 
referred  to  the  Permanent  Court  of  Arbitration  established  at  The 
Hague;  provided,  nevertheless,  that  they  do  not  affect  the  vital  interests, 
the  independence,  or  the  honor  of  the  two  countries,  and  do  not  concern 
the  interests  of  third  parties;  and  it  being  further  understood  that  in  case 
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either  of  the  two  high  contracting  parties  shall  so  elect,  any  arbitration 
pursuant  hereto  shall  be  had  before  the  chief  of  a  friendly  state  or  ar- 
bitrators selected  without  limitation  to  the  lists  of  the  aforesaid  Hague 
Tribunal. 

Brazil — Norway,  and  Brazil — Sweden 
Whatever  controversies;  provided,  that  they  do  not  affect  the  vital  in- 


independe) 


Brazil — Russia 


Controversies  which  do  not  affect  the  independence  or  the  sovereignty 
of  the  contracting  parties,  and  only  relating  to: 

(a)  matters  of  international  private  law; 

(b)  the  regimen  of  commercial  and  industrial  corporations,  when  or- 
ganized according  to  the  law  of  either  country; 

(c)  matters  of  civil  and  criminal  procedure,  and  to  extradition. 

Brazil — Greece 

Controversies  which  do  not  affect  the  independence  or  sovereignty  of 
the  contracting  parties  and  relating  to: 

(a)  the  interpretation  or  application  of  treaties; 

(b)  pecuniary  claims. 

Brazil — Great  Britain 

Differences  of  whatever  nature  which  may  arise  between  the  high 
contracting  parties  and  which  it  may  not  have  been  possible  to  settle 
by  diplomacy,  shall  be  referred  to  the  Permanent  Court  of  Arbitration  at 
The  Hague,  to  the  chief  of  a  friendly  government  or  to  such  other  ar- 
bitrators or  tribunal  as  the  parties  jointly  select;  provided,  nevertheless, 
that  they  do  not  affect  the  vital  interestSy  the  independence  or  the  honor  of 
the  two  contracting  states  and  do  not  concern  the  interests  of  third 
parties. 

From  what  has  just  been  quoted,  it  results  that  the  arbitration  treaties 
to  which  Brazil  is  a  party  may  be  classified,  as  to  their  reservations,  in 
the  following  groups:  ^ 

I.  Treaties  containing  one  exception  or  reservation: 

(a)  Controversies  of  a  legal  nature:  Treaty  with  Chile; 

(b)  Controversies  not  affecting  constitutional  precepts:  Treaties  with 
Argentina,  Uruguay,  and  Denmark. 

II.  Treaties  containing  two  reservations: 

Controversies  not  affecting  independence  or  sovereignty,  and  only  re- 

*  The  same  classificatioa  as  adopted  by  Dr.  H.  Wehberg. 
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lating  to  the  matters  specified  in  the  treaty:  Treaties  with  Russia  and 
Greece. 

III.  Treaties  containing  three  reservations: 

(a)  Controversies  not  affecting  constitutional  precepts  or  independ- 
ence, or  the  interests  of  a  third  Power:  Treaty  with  Italy; 

(b)  Controversies  not  affecting  the  vital  interests,  independence,  or 
national  honor:  Treaties  with  Norway  and  Sweden. 

IV.  Treaties  containing  four  reservations: 

(a)  Controversies  concerning  the  vital  interests,  territorial  integrity, 
independence  or  sovereignty,  or  the  national  honor:  Treaties  with  Peru, 
Bolivia,  Colombia,  and  Paraguay; 

(b)  Controversies  not  affecting  the  vital  interests,  independence, 
national  honor,  or  the  interests  of  third  parties:  Treaty  with  Great 
Britain. 

V.  Treaties  containing  five  reservations: 

Controversies  of  a  legal  nature  or  relating  to  the  interpretation  of  ex- 
isting treaties,  and  not  affecting  the  vital  interests,  the  independence  or 
the  national  honor,  or  the  interests  of  third  parties:  Treaties  with  The 
United  States  of  America,  Mexico,  Cuba,  Haiti,  Venezuela,  Santo 
Domingo,  Ecuador,  Panama,  Costa  Rica,  Honduras,  E3  Salvador,  Ni- 
caragua, Portugal,  Spain,  France,  Austria-Hungary,  and  China. 

As  will  be  seen,  the  restrictive  clauses  in  the  arbitration  treaties  con- 
cluded by  the  Brazilian  Government  are  similar  to,  if  not  identical  with, 
those  agreed  to  by  the  governments  of  the  several  states  in  treaties  of  the 
same  kind.  But  all  of  them  undeniably  show  very  little  confidence  in 
arbitration  on  the  part  of  the  different  states  for  the  settlement  of  their 
controversies.  It  is  a  fact  that  no  state  has  ever  intended  or  desired 
to  go  farther  than  the  Hague  Conferences  have  done  in  this  re- 
gard. 

I  am  quite  of  the  same  opinion  as  Dr.  Hans  Wehberg,  that  the  reserva- 
tions referred  to  may  or  should  be  reduced  to  an  irrecusable  minimum. 
But  I  can  not  concur  in  the  views  of  that  distinguished  writer,  when  he 
says  that  the  states  might  agree,  in  case  they  should  not  prefer  a  still 
more  limited  formula,  to  confine  themselves  in  their  treaties  to  the  stipu- 
lations of  "national  honor"  and  "vital  interests.'* '    On  the  contrary, 

*  This  Journal,  April,  1913,  p.  306. 
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it  seems  to  me  that  these  two  exceptions  will  be  most  susceptible  of  pre- 
venting  recom-se  to  arbitration  in  a  large  number  of  cases. 

"National  honor"  and  "vital  interests"  are  words  of  an  abstract  or 
indefinite  meaning,  which  allow  the  contending  parties,  in  view  of  the 
circumstances  and  of  their  interests,  to  adopt  a  different  interpretation 
of  the  controversies  arising  between  them,  and  thus  to  declare  such  con- 
troversies not  referable  to  arbitral  settlement. 

On  one  hand,  if  the  two  clauses — "vital  interests"  and  "national 
honor" — are  intended  to  embrace  identical  reservations,  such  as  "consti- 
tutional precepts,  independence,  integrity  of  territory,  and  sovereignty," 
it  is  clear  that  no  real  reduction  of  reservations  will  take  place  in  arbi- 
tration treaties,  there  being  only  a  diminution  of  words,  that  is  to 
say,  instead  of  being  all  those  reservations  mentioned  nominatim 
in  the  said  treaties,  they  would  subsist  therein  although  under  a 
more  shortened  formula,  i.  e.,  the  "vital  interests"  and  the  "national 
honor." 

The  question,  as  I  see  it,  is  not  one  of  words,  but  of  a  real  elimination 
of  restrictions  in  arbitration  treaties. 

On  the  other  hand,  if  the  clauses  referred  to  contain  in  themselves  a 
particular  meaning  or  are  intended  for  special  and  different  purposes, 
what  should  be  evidently  necessary  is,  that  they  be  justly  and  properly 
defined  in  order  that  one  may  rightfully  judge  of  their  merits  or  of  their 
superfluity  in  said  treaties. 

So  many  exceptions  or  reservations  make,  in  fact,  the  respective 
treaties  very  often  ineffectual  with  regard  to  their  real  purpose,  namely, 
arbitration,  inasmuch  as  the  cases  referable  to  arbitration,  outside  of 
those  included  in  such  clauses,  become  in  practice  very  few  and  even  per- 
haps insignificant. 

Supposing  that  the  states  are  really  sincere  in  entering  into  arbitration 
treaties,  it  might  be  advanced  that  only  controversies  regarding  the 
existence  of  states  should  be  excluded  from  the  treaties,  that  is  to  say, 
the  inclusion  of  reservations  concerning  their  independence  as  sovereign 
states.  On  the  contrary,  it  may  be  said  that  the  reservation  of  the  inde- 
pendence or  sovereignty  of  a  state  from  the  obligation  to  arbitrate  is 
unnecessary,  they  being  expressly  established  by  the  mere  existence  of 
treaties  of  this  kind,  for  the  making  of  these  treaties  presupposes  before- 
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hand  the  reciprocal  acknowledgment  of  the  independence  and  sover- 
eignty of  the  contracting  states. 

In  this  connection,  there  is  no  reason  for  the  retention  of  the  reserva- 
tion of  ''constitutional  precepts"  as  a  special  clause,  because  it  is  equally 
known  that  no  state  can  bind  itself  in  any  way  contrary  to  the  provisions 
of  its  own  constitution.  State  constitution  is  somewhat  inherent  in 
state  sovereignty  and  independence. 

The  same  observation  might  be  made  respecting  the  reservation  of 
"the  integrity  of  territory,"  provided,  nevertheless,  that  under  such  a 
reservation  are  not  to  be  included  either  differences  arising  out  of  the 
annexation  or  occupation  of  new  lands,  or  over  state  boundaries,  and 
the  like.  The  latter  subjects  may  be,  and  have  already  been,  referred  to 
arbitral  settlement. 

Also  there  exists  no  real  ground  for  the  restriction  regarding  "the 
rights  of  third  parties,"  because,  as  it  has  already  been  wisely  observed, 
if  the  third  state  assents  thereto,  there  is  not  the  slightest  obstacle  in  the 
way  of  an  arbitral  settlement,^  and  if  the  third  state  does  not  assent,  the 
said  clause  becomes  entirely  superfluous  by  force  of  the  well  known  rule 
Res  inter  alios  acta  aUeri  nocere  non  debet. 

Finally,  it  would  be  most  desirable  that  the  exception  '' questions  of  a 
legal  nature  only  or  relating  to  the  interpretation  of  treaties"  should  disap- 
pear, as  soon  as  possible,  from  arbitration  treaties.  Although  such  a 
clause  is  in  accordance  with  the  convention  adopted  on  this  subject  by 
the  Hague  Conferences,  yet  the  manifest  trend  of  opinion  of  the  present 
time  requires  the  field  of  arbitration  to  be  more  and  more  enlarged,  and 
not  to  be  narrowed  to  questions  of  a  purely  legal  nature  or  relating  to  the 
interpretation  of  treaties.  It  is  obvious,  that  on  account  of  this  limita- 
tion a  very  great  number  of  controversies  otherwise  susceptible  of  arbi- 
tration may  be  excluded  from  such  a  pacific  solution. 

In  short,  the  most  desirable  formula  seems  to  be  this:  "Controversies 
of  whatsoever  nature;  provided,  that  they  do  not  affect  directly  the  in- 
dependence of  either  of  the  contracting  parties." 

In  addition  to  what  has  been  said,  I  may  be  permitted  to  make  on  this 
occasion  some  other  remarks  upon  the  causes  which,  to  my  mind,  con- 

*  This  Journal,  Vol.  7,  p.  307. 
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tinue  to  prevent  more  progressive  steps  in  behalf  of  obligatory  arbitra- 
tion or  at  least  the  enlargement  of  the  number  of  classes  of  cases  refer- 
able to  voluntary  arbitration  itself. 

Indeed,  the  very  great  service  which  up  to  the  present  time  the  Hague 
Conferences  have  rendered  has  been  to  adopt  arbitration,  although  not 
obligatory,  and  create  the  Hague  Tribunal  for  settling  international 
controversies. 

Compulsory  arbitration  or  a  world  treaty  for  the  preservation  of  gen- 
eral peace,  are  things  not  yet  to  be  expected,  at  least,  so  long  as  the  so- 
called  family  of  nations  is  based  upon  the  principles  of  absolute  sover- 
eignty, which  underlie  it,  not  taking  into  consideration  different  and 
special  circumstances  which  may  at  any  and  all  times  occur  as  a  ready 
cause  for  war.  We  should  not  entertain  any  illusions  in  this  regard. 
Certainly,  no  reasonable  pacifist  and  no  practical  statesman  has  ever 
pretended  or  expected  that  war  might  be  suppressed  forthwith  by  the 
vote  of  nations,  even  although  assembled  in  conferences  of  peace.  In 
spite  of  our  best  hopes  and  wishes,  war  is  and  shall  be  for  a  yet  indefinite 
time  a  sad  condition  inherent  in  the  existence  of  the  civilized  nations  of 
the  world.  What  is  desirable  and  really  practicable  at  this  time  is  to 
continue  to  work  for  a  gradual  elimination  of  war  from  as  large  a 
number  of  cases  as  possible  in  the  ordinary  relations  of  international 
life. 

In  the  first  place,  the  events  of  the  last  few  months  show,  what  was 
equally  well  known  before,  that  the  great  world  Powers,  notwithstanding 
their  frequent  utterances  in  favor  of  general  peace,  remain  in  the  same 
unchanged  state  of  mind,  that  is  to  say,  that  they  depend  much  more  for 
the  maintenance  of  their  high  place,  rights,  and  interests  in  international 
relations  upon  their  great  military  force  than  upon  any  other  element 
be  it  of  the  highest  moral  relevancy  or  excellence.  These,  and  other 
Powers,  when  assembled  in  the  Hague  Conferences,  have,  no  doubt,  rec- 
ognized: 

(a)  That  war,  though  yet  inevitable,  should  be  diminished  as  much 
as  possible; 

(b)  That  to  that  end  all  peaceful  means  for  settling  international  dis- 
putes should  be  favored  and  fostered  among  nations; 

(c)  That,  excessive  armaments  being  prejudicial  to  social  betterment, 
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it  is  a  pressing  problem  to  find  some  better  way  for  avertiDg  war  tlian 
by  their  maintenance.^ 

But,  in  spite  of  the  manifestation  of  these  hi^  ideas  and  purposes  of 
humanity,  if  one  looks  at  the  facts  as  they  reaUy  are,  he  will  see  that  such 
ideas  and  purposes  have  not  been  expressed  except  under  the  implied 
condition  that  they  should  not  oblige  the  Pow^s  ccmoemed  to  impose 
any  restraint  upon  their  particular  aims.  Each  cl  them  has  some  groand 
for  increasing  its  armaments  and  other  means  of  making  war,  as,  few  in- 
stance, to  enlarge  its  domain  by  annexing  or  occupying  a  new  piece  of 
land,  to  preserve  its  acquired  position  ot  great  Pow^  in  the  intematioiial 
community,  to  keep  in  position  to  interfere  with  the  affairs  of  another 
Power  when  advisable  or  useful  in  its  particular  ambition  or  in- 
terests. 

In  the  second  place,  it  seems  unnecessary  to  add  that  some  ol  the 
great  Powers  have  in  view  though  not  expressly  advancing  than,  cer- 
tain peculiar  reasons  for  not  admitting  arbitration  as  an  ordinary  mearu 
of  settling  international  differences  in  the  present  state  of  the  weed's 
affairs.  For  example,  Germany  would  be  unwilling  to  submit  to  arbitra- 
tion any  important  case  in  which  she  is  concerned,  anoe  she  tlunks  she 
is  able  to  thrash  it  out  with  her  enormous  military  force  and  stnuig 
alliances  with  other  Powers  with  bett^  chance  cl  success  than  by 
bringing  the  case  before  the  judges  of  the  Hague  Tribunal.  Furtha>- 
more,  arbitration  without  reservation,  once  admitted  as  the  means  for 
settling  all  international  differences,  who  can  state  that  drcumstanoeB 
may  not  arise  of  so  extraordinary  a  character  that  questiiMis  like  those 


*  Beside  the  oooventioD  for  the  peaceful  settlement  of  intematioDal  diffeiemjei 
through  the  practice  of  arbitratioo,  of  mediatioD  and  good  oflSoes,  the  Firrt  HapK 
Gooference  also  voted  unanimously  the  fcdlowing  Dedaratkn:  "The  Gonf crenee  is  of 
the  opinion  that  the  restriction  of  military  diarges,  which  are  at  present  a  hcatj  bur- 
den on  the  world,  is  extremely  desirable  for  the  inarease  of  the  material  and  iwval 
welfare  of  mankind/* 

The  Second  Hague  Conference  not  only  adopted  a  new  coDvention  for  the  peacrfdl 
settlement  of  international  differenoes,  but  also  another  declaration  recngniaing  the 
principle  of  obligatory  arbitration,  and  further,  that  certain  difFerenees,  namely,  those 
concerning  the  interpretation  and  the  application  of  treaty  stipulations,  are,  without 
reservation,  referable  to  obligatory  arbitration.  Also  a  new  Declaration  rdating  to 
the  reduction  of  military*  charges,  as  voted  by  the  First  Conference,  was  reaffinned 
by  the  Second  Hague  Conference. 
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of  Alsace  and  Lorraine  would  not  be  called  into  question  and  demand 
made  for  their  reference  to  arbitral  decision?    ♦    ♦    ♦ 

Reasons  and  motives  of  the  same  or  similar  kind  also  explain  why 
Austria-Hungary,  Italy,  Great  Britain  and  other  Powers  do  not  desire 
to  go  practically  very  far  on  behalf  of  arbitration. 

Austria-Hungary  has  just  transformed  her  occupation  of  Bosnia  and 
Herzegovina,  ex  vi  the  Treaty  of  Berlin,  into  an  actual  annexation  of  the 
two  provinces. 

Italy  has  no  idea  of  a  renunciation  of  Tripoli  and  Cyrenaica,  although 
the  treaty  of  peace  signed  at  Lausanne  contains  no  express  clause  recog- 
nizing her  sovereignty  over  those  provinces. 

England,  though  a  sincere  friend  and  champion  of  peace,  will  cast  her 
vote  for  arbitration  within  certain  Umits  only.  She  cannot,  on  her  part, 
renounce  the  territories  acquired  in  Africa  and  Asia  at  the  expense  of  the 
small  Powers  existing  in  those  parts  of  the  world.  Besides,  she  knows 
that  the  great  influence  she  has  and  exercises  among  the  other  nations  is 
mostly  due  to  a  supreme  British  navy,  sufficient  to  countervail  and 
neutralize  their  forces.  Accordingly,  she  understands  that  the  enlarge- 
ment of  her  navy  is  the  best  safeguard  of  humanity  against  a  very  great 
danger,  even  if  it  is  an  increase  of  the  instruments  of  war.* 

Furthermore,  does  any  one  pretend  that  the  preponderance  of  influence 
of  the  Triple  Alliance  and  the  Triple  Entente  in  Europe  is  based  on 
principles  of  or  reasons  derived  from  international  law  and  justice,  or 
deny  that  it  depends  entirely  upon  the  military  strength,  of  either  side? 

On  the  other  hand,  in  the  present  state  of  international  law,  even  rely- 
ing entirely  upon  the  impartiality  of  the  Hague  Tribunal,  it  is  not  yet 
assured  that  all  the  controversies  of  an  international  nature  which  may 
arise  will  be  settled  with  a  complete  guarantee  of  justice  to  the  parties 
concerned. 

Lastly,  it  is  to  be  borne  in  mind,  that  the  so-called  family  of  nations 
is  not  yet  a  reality,  unless  the  mere  juxtaposition  and  intercourse  of  the 
different  nations,  each  guided  in  respect  to  its  international  relations  by 

*  These  views  concur  with  those  expressed  in  the  Review  of  Reviews  for  February, 
1014,  on  the  same  subject.  On  this  side  of  the  Atlantic,  Chile,  since  the  First  Inter- 
national American  Conference,  has  steadily  dissented  from  any  proposition  respecting 
compulsory  arbitration,  because,  it  is  said,  of  her  occupation  of  Tacna  and  Arica. 
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Hb  otm  and  peculiar  interests  and  ambitiaos,  be  accepted  as  socfa.  They 
still  bold  to  the  same  absolute  eoooeption  of  soveieigiitj  which  prevailed 
according  to  medieval  theory.  A  sovereign  state  is,  do  doubt,  one  free 
from  external  control  and,  as  such,  entirdy  free  to  iasue  any  oommands 
over  the  whole  community  existing  within  its  territory.  Soverngnty  is 
certainly  an  inseparable  attribute  of  every  independent  state.  Out  of 
this  absolute  conception  of  sovereignty,  each  state  aasimifa  to  be  the  sole 
judge  of  its  acts  and  obligations,  and  that,  acc(»din^y,  do  restraint  or 
obligation  may  be  imposed  upon  it,  except  with  its  own  previous  and 
voluntary  consent  thereto. 

In  a  general  way  and  in  particular  relation  to  internal  affairs,  no  ob- 
jection can  be  raised  to  those  propositions.  But,  on  the  other  hand,  the 
state  being  considered  a  part  of  the  family  of  nations,  such  an  absolute 
conception  of  sovereignty  should  have  some  limitation  in  order  that  it 
may  be  adjusted  to  the  principles  of  justice,  comity  and  humanity,  upon 
which  international  law  among  civilized  nations  must  be  based.  In  this 
day  and  generation  nearly  all  important  occurrences,  though  they  take 
place  entirely  within  the  territory  of  a  single  civilized  state,  cannot  fail, 
in  view  of  the  close  and  uninterrupted  relations  of  every  kind  ftTi«t.ifig 
between  all  the  states,  to  interest  the  outside  world. 

If  it  is  unfortunately  true,  that  sovereignty  may  sometimes  amount  to 
absolutism  or  even  to  despotism  as  concerns  the  internal  affairs  of  a 
state,  it  should,  however,  keep  within  the  reasonable  limits  of  justice  in 
respect  to  external  relations.  Undoubtedly,  this  limitation  admits  in 
theory  of  no  dispute;  but  in  practice  the  sad  truth  leads  to  the  contrary, 
that  is  to  say,  the  extent  of  sovereignty  is  really  measured  by  the  military 
strength  of  each  state.  Hence  the  uncertainty,  perhaps  the  lack,  of  a 
firm  basis  upon  which  the  principles  and  rules  of  justice  and  humanity 
regulating  international  life  may  be  secured.  In  so  saying,  I  do  not  in- 
tend to  do  more  than  to  point  out  a  state  of  things  which  unfortunately 
exists  as  an  insurmountable  obstacle  to  the  realization  of  the  ideal  of  the 
friends  of  peace  and  to  the  effective  progress  of  international  law. 

At  this  point,  I  may  say  that  I  entirely  concur  in  the  opinion  of  Sir 
Harry  H.  Johnston,  when  he  wrote  that  the  peace  of  Europe  and  of  the 
Old  World  (why  not  the  same  of  the  New  World?)  will  never  be  estab- 
lished on  a  firm  basis  and  the  principles  enunciated  at  The  Hague  will 
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never  be  universally  accepted  until  there  is  a  final  adjustment  of  spheres 
of  influence  amongst  great  and  small  Powers  of  the  Christian  world,  and 
among  such  great  nations  and  well  governed  states  as  Japan,  China, 
Siam,  and  Persia  now  are,  or  are  likely  to  become/  Or,  in  other  words, 
not  until  the  day  when  the  great  Powers  will  make  up  their  minds  to 
prefer  in  international  affairs  the  peaceful  ways  '^f  justice  and  humanity 
instead  of  the  still  common  resort  to  force,  will  the  very  great  difficulty 
for  the  elimination  of  war  be  removed  from  among  the  civilized  nations. 

But  the  very  question  is.  When  will  the  great  Powers  feel  willing  to  do 
this?  So  long  as  the  present  state  of  the  world  remains  unchanged,  it 
may  be  assumed  that  war  will  inevitably  continue  to  be  the  final  resort, 
as  yet  provided,  when  nations  will  not  agree  to  a  pacific  solution  of  their 
controversies;  consequently,  the  belief  in  a  possible  maintenance  of  gen- 
eral peace  lacks  at  the  present  time  all  real  foundation.  Facts  should 
be  accepted  as  they  really  are.  Res  habent  sua  fata.  The  efforts  of  the 
friends  of  peace  and  the  most  sincere  good  will  of  a  few  nations  will  not 
suffice  to  accomplish  now  the  best  results  in  that  direction.  It  is  neces- 
sary to  wait,  to  await  the  proper  occasion  for  the  solution  of  this  most 
human  problem. 

The  present  state  of  relations  among  the  civilized  nations  is  the  result 
of  the  continued  labor  of  successive  centuries.  It  stands  at  this  time  as 
it  must  stand.  It  cannot  be  changed  by  man's  volition  only,  even  sup- 
posing his  aims  and  purposes  be  of  the  best.  No  direct  attack  can  as  yet 
change  the  attitude  of  the  several  nations  regarding  matters  of  interna- 
tional concern.  Therefore,  the  only  advisable  or  possible  way  to  accom- 
plish the  desired  results  is,  as  has  so  often  been  suggested,  to  proceed  by 
adopting  parts  of  the  statu  quo  to  the  new  order  of  things  which  is  in- 
tended to  be  constructed. 

To  my  mind  success  is  to  be  expected  from  the  people  of  the  nations 
rather  than  from  their  governments.  In  the  civilized  states  of  today  the 
will  of  the  people,  if  reasonable,  becomes  solidified  into  public  opinion, 
and  the  pressure  of  public  opinion  sooner  or  later  will  lead  the  respective 
governments  to  carry  out  the  measures  desired  by  the  people.  Accord- 
ingly, what  is  to  be  done  is  to  create  a  general  feeling  of  the  strongest 
common  conviction,  derived  from  the  principles  of  international  law,  to 

'  See  Review  of  Reviews  for  February,  1914,  p.  106. 
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be  difiBeminated  more  and  more  among  the  civilized  nations,  so  that  th^ 
may  be  naturally  led  to  look  upon  the  solution  of  international  conflicts 
through  the  peaceful  adjustments  of  reason  and  justice,  in  preference  to 
the  violent  methods  of  war.  In  other  words,  what  the  cause  of  peace 
needs«mo6t  is  to  create  an  international  atmosphere,  wherein  good  will 
and  justice  will  be  felt  and  desired  everywhere  and  increase  and  develop 
until  all  governments  and  all  peoples  are  enveloped  in  them. 

Of  all  the  means  of  attaining  this  end  one  exists  which,  although  its 
progress  is  slow,  is  surely  effective  in  leading  nations  to  a  safer  policy 
respecting  international  peace.  I  mean  the  increase  of  associations  and 
societies  especially  devoted  not  only  to  the  propaganda  of  the  benefits  of 
peace,  but  also  to  the  dissemination  of  the  general  and  common  principles 
of  international  law  throughout  the  several  countries,  in  order  that  their 
peoples  may  acquire  a  common  conscience,  that  there  may  always  or 
almost  always  be  for  the  settlement  of  controversies  arising  between 
nations  some  peaceful  means,  which  may  be  substituted  for  a  violent 
resort  to  arms  which  above  all  is  prejudicial  to  the  well-being  of  the 
peoples  themselves.  If  the  peoples  were  convinced  of  this  truth,  they 
would  be  only  too  ready  to  support  a  movement  which  would  rid  them 
of  such  an  enormous  misfortune.  In  Europe  there  have  long  since  been 
established  numerous  associations  of  this  kind  which  work  in  that  di- 
rection. In  America  peace  associations  are  unfortunately  not  yet  so 
numerous  as  might  have  been  hoped  and  expected,  but  they  are  surely 
increasing  every  day. 

Recently  there  has  been  founded  at  Washington  "The  American  In- 
stitute of  International  Law  "  which,  in  co-operation  with  similar  societies 
existing  or  expected  to  be  created  in  all  the  American  countries,  proposes 
to  provide  in  the  best  possible  way  for  the  development  and  dissemina- 
tion of  a  knowledge  of  the  rules  of  international  law  in  the  American 
continent. 

As  declared  by  its  statutes,  the  object  of  The  American  Institute  of 
International  Law  is  the  following: 

(a)  To  contribute  toward  the  development  of  international  law  and 
to  bring  about  the  acceptance  of  its  general  principles  by  the  nations  of 
the  American  Continent; 

(b)  To  encourage  the  scientific  and  methodic  study  of  international 
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law,  to  make  known  its  principles,  and  to  encourage  its  knowledge  and 
its  application  in  the  conduct  of  international  relations;^ 

(c)  To  contribute  to  a  clearer  conception  of  international  rights  and 
duties,  and  to  the  creation  of  a  common  feeling  of  international  justice 
among  the  people  of  the  American  Continent; 

(d)  To  strive  for  universal  acceptance  of  the  principle  of  peaceful 
settlement  of  international  disputes  among  American  nations. 

The  above  and  what  has  been  already  sketched  in  a  previous  note  giv- 
ing the  aims  and  purposes  of  the  proposed  Institute,^  if  thoroughly  and 
properly  accomplished,  is,  to  my  mind,  all  that  need  be  done  in  this  di- 
rection. By  endeavoring  to  estabUsh  the  principles  and  to  determine 
the  rules  of  international  law,  which  are  today  vague  or  ill-defined  and 
even  non-existent,  the  Institute  will  aim  to  meet  the  exigences  of  the  life 
of  nations  and  the  idea  of  justice  and  sohdarity.* 

Now,  with  more  particular  reference  to  arbitration  and  other  means  of 
preserving  peace,  if  it  is  really  impossible  to  think  at  this  time  of  a  general 
treaty  of  obUgatory  arbitration  among  the  states  of  the  world,  it  would 
seem  to  be,  nevertheless,  possible  for  the  Third  Hague  Conference  to 
adopt  a  few  measures  which  appear  to  be  of  the  greatest  benefit  to  the 
progress  of  peaceful  settlement  among  the  nations  as,  for  example: 

(1)  The  Powers  might  declare,  if  they  really  so  desired,  that  no  decla- 
ration of  war  shall  henceforth  be  made  without  a  previous  attempt  to 
settle  the  difference  by  arbitration; 

(2)  They  might  agree  to  a  list  of  cases,  as  numerous  as  possible,  which 
should  hereafter  be  referred  to  obligatory  arbitration; 

(3)  The  International  Court  of  Arbitral  Justice  could  be  definitively 
organized  and  placed  in  operation. 

(4)  An  agreement  might  be  signed  by  the  Powers  for  the  limitation  of 
armaments. 

Undoubtedly  a  sure  step  would  have  been  taken  in  favor  of  world 
peace,  if  the  Powers  would  consent  to  agree  that  no  declaration  of  war 
shall  be  made  without  a  previous  attempt  to  arbitrate.  A  provision  with 
this  end  in  view  is  already  contained  in  the  constitutional  laws  of  some 
American  states.  I  quote  from  that  part  of  the  Brazilian  Constitution 
which  deals  with  the  powers  of  the  National  Congress:  "To  authorize 

*  In  this  Journal,  January,  1913,  p.  163  et  teg. 
•/Wd.,  p.  165. 
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the  govemment  to  declare  war  when  arbitration  has  failed,  or  cannot 
take  place."  *^ 

It  is  not  intended  by  this  means  to  suppress  war,  but  merely  to  create 
a  means  of  hindering  or  preventing  it. 

The  suggestion  contained  in  the  second  proposition  above,  has,  as  is 
known,  already  been  considered  by  the  Second  Hague  Conference  and 
is  included  among  the  declarations  which  it  voted.  It  would  indeed  be 
a  great  advantage  if  the  conflicting  nations  should  become  accustomed 
to  resort  to  compulsory  arbitration,  even  if  only  for  the  few  cases  ex- 
pressly mentioned  in  the  list  agreed  to  by  the  Ebtgue  Conference. 

As  to  the  third  of  the  foregoing  suggestions,  it  is  strongly  hoped  and 
greatly  expected  that  the  reconmiendation  of  the  Second  Hague  Con- 
ference on  this  point  will  be  converted  into  a  fact  by  the  next  Hague 
Conference.  In  the  present  state  of  every  day  relations  between  civilized 
nations,  the  usefulness  of  an  International  Court  of  Arbitral  Justice  is 
self-evident  and  clearly  justified.  It  is  not  necessary  to  add  to  what  has 
been  already  said  in  support  of  the  proposed  court  during  its  considera- 
tion by  the  Second  Hague  Conference.  The  mere  existence  of  such  a 
court  will  furnish  the  opportunity  and  a  motive  for  the  increase  of  cases 
to  be  referred  to  arbitral  settlement.  It  cannot  be  believed  or  admitted 
that  the  states  which  have  formally  recognized  the  need  of  such  a  court, 
are,  nevertheless,  not  willing  or  able  to  arrive  at  a  satisfactory  agreement 
regarding  the  selection,  the  qualifications,  and  the  number  of  the  judges 
who  shall  compose  it. 

As  to  the  fourth  and  last  measure  proposed,  I  dare  express  my  own 
feeling  in  regard  to  it.  The  present  growth  of  armaments  is  not  only  an 
enormous  burden  which  is  hindering  the  development  of  nations  and  the 

"*  During  the  meeting  of  the  Third  InUmational  American  Conference  at  Rio  de 
Janeiro,  1906,  which  I  had  the  honor  of  attending  as  a  delegate  of  Brazil,  I  had  occa- 
sion to  suggest  a  clause  on  this  subject  as  follows: 

"Arbitration  is  the  ordinary  way  of  settling  international  differences,  which  it  mi|^t 
not  have  been  possible  to  settle  by  diplomacy;  consequently,  no  state  can  declare 
war  or  carry  on  any  act  of  hostility  without  previously  offering  to  settle  the  difference 
by  arbitration  and  the  offer  has  been  refused. 

"a  state  which  proceeds  to  the  contrary  will  have  no  right  to  require  a  third  state 
to  keep  entirely  neutral  regarding  the  said  contention/' 

Amaro  Cavalcanti,  Terceira  Canferencia  Intemacional  Americana,  TrabaUum^ 
p.  86. 
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welfare  of  individuals,  but  it  constitutes  at  the  same  time,  an  increasing 
difficulty  to  the  maintenance  of  peace. 

If  it  is  true,  as  has  so  often  been  written,  that  no  single  nation  can  take 
the  initiative  in  reducing  its  armament  because  in  the  present  state  of 
the  world  such  a  step  might  jeopardize  its  existence,  it  is  equally  true 
that  this  difficulty  would  disappear  if  the  so-called  great  Powers  would 
make  up  their  minds  to  enter  into  an  agreement  for  the  reduction  or 
limitation  of  armaments.  But,  if  they  are  not  yet  willing  to  go  so  far, 
they  could,  at  least,  stop  in  their  mad  race  for  armaments  by  not  in- 
creasing so  rapidly  these  ruinously  expensive  preparations  for  war.  It 
is  a  great  mistake  to  imagine  that  such  huge  instruments  of  war  are  not 
a  serious  obstacle  to  the  peace  of  nations. 

In  closing  this  article,  I  shall  only  add  that,  for  my  part,  and  as  a  friend 
of  general  peace,  should  the  small  measures  of  progress  above  suggested 
be  accomplished  by  the  next  Hague  Conference,  I  would  feel  entirely 
satisfied  and  be  most  happy  for  the  advance  made  by  the  great  Powers 
of  the  world. 

Amaro  Cavalcanti. 


THE  WORK  OF  THE  JOINT  INTERNATIONAL  COMMISSION 

ON  PANAMA  CLAIMS 

The  questions  presented  to  the  Joint  International  Commission 
appointed  under  the  terms  of  Articles  VI  and  XV  of  the  treaty  between 
the  United  States  of  America  and  the  Republic  of  Panama,  ratified 
February  26, 1904,  were  of  so  unusual  a  character  that  a  brief  statement 
of  the  principles  formulated  by  the  Commissicm  will  probably  be  of 
interest  to  students  of  international  law. 

The  provisions  of  the  treaty  under  which  the  w<M*k  €i  the  Oxnmissioii 
was  oi^anized  read  as  follows: 

Article  VI 

The  grants  herein  contained  shall  in  no  manner  invalidate  the  titles 
or  rights  of  private  land  holders  or  owners  of  private  property  in  the 
said  zone  or  in  or  to  any  of  the  lands  or  waters  granted  to  the  Unit^ 
States  by  the  provisions  of  any  article  of  this  treaty,  nor  shall  they  inter- 
fere with  the  rights  of  way  over  the  public  roads  passing  through  the 
said  zone  or  over  any  of  the  said  lands  or  waters  unless  said  rights  of 
way  or  private  rights  shall  conflict  with  rights  herein  granted  to  the 
United  States  in  which  case  the  rights  of  the  United  States  shall  be 
superior.  All  damages  caused  to  the  owners  of  private  lands  or  private 
property  of  any  kind  by  reason  of  the  grants  contained  in  this  treaty  or 
by  reason  of  the  operations  of  the  United  States,  its  agents  or  employees, 
or  by  reason  of  the  construction,  maintenance,  operation,  sanitation 
and  protection  of  the  said  Canal  or  of  the  works  of  sanitation  and  pro- 
tection herein  provided  for,  shall  be  appraised  and  settled  by  a  joint 
Commission  appointed  by  the  Governments  of  the  United  States  and 
the  Republic  of  Panama,  whose  decisions  as  to  such  damages  shall  be 
final,  and  whose  awards  as  to  such  damages  shall  be  paid  solely  by  the 
United  States.  No  part  of  the  work  on  said  Canal  or  the  Panama 
Railroad  or  on  any  auxiliary  works  relating  thereto  and  authorized  by 
the  terms  of  this  treaty  shall  be  prevented,  delayed  or  impeded  by  or 
pending  such  proceedings  to  ascertain  such  damages.  The  appraisal 
of  said  private  lands  and  private  property  and  the  assessment  of  damages 
to  them  shall  be  based  upon  their  value  before  the  date- of  this  conven- 
tion. 
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Article  XV 

The  joint  commission  referred  to  in  Article  VI  shall  be  established  as 
follows: 

The  President  of  the  United  States  shall  nominate  two  persons  and 
the  President  of  the  RepubUc  of  Panama  shall  nominate  two  persons 
and  they  shall  proceed  to  a  decision;  but  in  case  of  disagreement  of 
the  Commission  (by  reason  of  their  being  equally  divided  in  conclusion) 
an  umpire  shall  be  appointed  by  the  two  Governments  who  diall  render 
the  decision.  In  the  event  of  the  death,  absence  or  incapacity  of  a  Com- 
missioner or  Umpire,  or  of  his  omitting,  declining  or  ceasing  to  act,  his 
place  shall  be  filled  by  the  appointment  of  another  person  in  the  manner 
above  indicated.  All  decisions  by  a  majority  of  the  Commission  or  by 
the  umpire  shall  be  final. 

The  first  difficulty  which  confronted  the  Commission  immediately 
after  its  organization  was  the  clause  in  Article  VI  of  the  treaty,  reading  as 
follows:  "The  appraisal  of  said  private  lands  and  private  property  and 
the  assessment  of  damages  to  them  shall  be  based  upon  their  value 
before  the  date  of  this  convention." 

It  is  evident  from  the  contents  of  the  instrument,  as  well  as  from  the 
circumstances  surrounding  the  n^otiation  of  the  treaty,  that  this  clause 
was  intended  to  prevent  speculative  manipulation  of  the  lands  necessary 
for  the  construction  of  the  Canal  and  the  auxiliary  works.  At  the  time 
of  the  ratification  of  the  treaty  neither  the  officials  of  the  United  States 
Government  nor  the  representatives  of  Panama  foresaw  that  the  United 
States  Government  would  subsequently  avail  itself  of  the  broadest 
possible  interpretation  of  the  clauses  of  the  treaty  relating  to  the  ac- 
quisition of  the  title  to  all  land  situated  within  the  Canal  Zone. 

In  the  Act  of  August  24,  1912,  providing  for  the  permanent  govern- 
ment of  the  Canal  Zone,  the  President  was  authorized  under  section  3 

to  declare  by  Executive  order  that  all  land  and  land  under  water 
within  the  limits  of  the  Canal  Zone  is  necessary  for  the  construction, 
maintenance,  operation,  sanitation,  or  protection  of  the  Panama  Canal, 
and  to  extinguish  by  agreement  when  advisable,  all  claims  and  titles  of 
adverse  claimants  and  occupants.  Upon  failure  to  secure  by  agreement 
title  to  any  such  parcel  of  land  or  land  under  water  the  adverse  claim  or 
occupancy  shall  be  disposed  of  and  title  thereto  secured  in  the  United 
States  and  compensation  therefor  fixed  and  paid  in  the  manner  provided 
in  the  aforesaid  treaty  with  the  Republic  of  Panama,  or  such  modification 
of  such  treaty  as  may  hereafter  be  made. 
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Acting  under  the  authority  thus  vested  in  him,  President  Taf  t  on  Decem- 
ber 5, 1012,  issued  the  following  executive  order: 

By  virtue  of  the  authority  vested  in  me  by  the  Act  of  Congress  en- 
titled ''An  Act  to  provide  for  the  opening,  maintenance,  protection  and 
operation  of  the  Panama  Canal  and  the  sanitation  and  government  of 
the  Canal  Zone/'  approved  August  24,  1012,  I  hereby  declare  that  all 
land  and  land  imder  water  within  the  limits  of  the  Csjial  Zone  are  nec- 
essary for  the  construction,  maintenance,  operation,  protection  and 
sanitation  of  the  Panama  Canal,  and  the  Chairman  of  the  Isthmian 
Canal  Commission  is  hereby  directed  to  take  possession,  on  behalf  of 
the  United  States,  of  all  such  land  and  land  under  water;  and  he  may 
extinguish,  by  agreement  when  practicable,  all  claims  and  titles  of 
adverse  claimants  to  the  occupancy  of  said  land  and  land  under  water. 

In  January,  1013,  the  President  of  Panama  appointed  the  Honorable 
Federico  Boyd,  a  former  President  of  the  Republic,  and  the  Honorable 
Samuel  Lewis,  a  former  Minister  of  Foreign  Affairs,  to  represent  the 
Republic  of  Panama  on  the  Commission.  At  the  same  time  President 
Taft  appointed  Dr.  Roland  P.  Falkner,  of  Washington,  D.  C,  and  Dr. 
L.  S.  Rowe,  of  the  University  of  Pennsylvania,  to  represent  the  United 
States.  The  American  Commissioners  arrived  on  the  Isthmus  in  Feb- 
ruary and  on  the  first  of  March  the  first  formal  meeting  of  the  Commis- 
sion was  held.  The  Commission  found  itself  confronted  by  an  altogether 
exceptional  and  extraordinary  situation.  It  was  the  evident  intent  of 
the  treaty  of  February  26,  1904,  to  extend  the  broadest  possible  protec- 
tion to  the  property  rights  of  the  inhabitants  of  the  Canal  Zone.  The 
desire  on  the  part  of  the  United  States  to  refrain  from  any  action  which 
would  undermine  or  otherwise  injure  the  private  property  rights  was 
further  emphasized  by  the  instructions  issued  by  the  President  to  the 
Secretary  of  War  under  date  of  May  9,  1904,  in  which  emphasis  was  laid 
on  the  fact  that  "The  inhabitants  of  the  Isthmian  Canal  Zone  are  en- 
titled to  security  in  their  persons,  property  and  religion,  and  in  all  their 
private  rights  and  relations.  They  should  be  so  informed  by  pubhc 
announcement.  The  people  should  be  disturbed  as  little  as  possible  in 
their  customs  and  avocations  that  are  in  harmony  with  principles  of 
well  ordered  and  decent  living." 

The  most  important  question  confronting  the  Commission  related  to 
the  status  of  settlers  or  occupiers  of  public  lands  in  the  Canal  Zone,  who 
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went  upon  such  lands  prior  to  the  conclusion  of  the  treaty  of  February  26, 
1904.  Under  the  Colombian  law  which  prevailed  in  the  Canal  Zone 
prior  to  the  independence  of  the  Republic  of  Panama,  and  which  con- 
tinued in  force  while  the  Republic  of  Panama  exercised  jurisdiction  over 
the  Canal  Zone,  occupiers  of,  or  squatters  on,  public  lands,  were  entitled 
to  compensation  for  the  value  of  their  improvements  if  for  any  reason 
they  were  ousted  from  such  lands.  Counsel  for  the  United  States 
strenuously  contended  that  the  transfer  of  the  political  jurisdiction  over 
the  Canal  Zone  to  the  United  States  destroyed  any  rights  that  might 
have  been  acquired  by  settlers  or  occupiers  under  the  Colombian  law. 
It  was  argued  that  under  the  general  principles  of  American  jurispru- 
dence unauthorized  occupiers  of  public  lands  are  mere  trespassers,  and 
that  a  trespass  cannot  be  made  the  foundation  of  a  right.  Great  legal 
acumen  was  displayed  by  counsel  both  for  the  United  States  and  the 
parties  in  interest,  and  after  an  exhaustive  argument  before  the  Commis- 
sion and  prolonged  deliberation  within  the  Commission  the  conclusion 
was  finally  reached  by  unanimous  vote  that  settlers  or  occupiers  of 
public  lands  in  the  Canal  Zone,  who  went  upon  such  lands  prior  to  the 
conclusion  of  the  treaty  of  February  26,  1904,  were  entitled  to  com- 
pensation for  the  value  of  the  improvements  which  they  had  made  on 
such  lands.    The  opinion  establishing  this  principle  reads  as  follows: 

With  reference  to  the  status  of  such  occupiers,  it  is  clear  that  under  the 
provisions  of  the  Laws  of  the  United  States  of  Colombia  and  subsequently 
of  the  Republic  of  Panama,  cultivators  on  pubhc  lands  acquire  a  right 
to  compensation  for  improvements,  which  rights  were  not  divested  by 
anything  contained  in  the  treaty  of  November  18, 1903,^  or  by  the  change 
of  sovereignty  affected  by  that  treaty. 

The  rights  of  occupiers  on  public  lands  of  the  United  States  of  Colom- 
bia to  compensation  for  improvements  made  thereon,  are  governed  by 
law  No.  48  of  1882,  which  contains  the  following  provisions  (Art.  V) : 

Cultivators  settled  on  public  lands  with  dwelling,  and  cultivating  such  lands,  shaU 
be  considered  as  possessors  in  good  faith  of  such  lands,  and  shall  not  be  deprived  of  the 
possession  of  such  lands,  except  by  due  process  of  law.    (Art.  2.) 

In  case  a  cultivator  should  be  deprived  of  his  property  through  due  process  of  law, 

'  Attention  is  called  to  the  rule  of  the  Commission,  dated  August  4,  1913,  whereby 
in  all  matters  affecting  the  rights  of  private  parties,  the  treaty  between  the  United 
States  of  America  and  the  Republic  of  Panama  is  to  be  referred  to  as  of  the  date  of 
the  exchange  of  ratifications,  to-wit,  February  26,  1904. 
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he  AaD  not  be  di^MMMHd  of  the  kud 
nified  to  the  extent  of  the  Tsfaie  of  the 
m^ood  (mith  of  the  kiid. 

iHipfgyemcnte  AaB  mniiHt  of  dearing  of  the  Imad, 
dweOiiigji;  the  Tshie  of  which  thmH  be  mppnimed  bj 
Judicial  Code  of  the  naiioo  or  of  the  state  in  whicb  the  adjodicaSed 

Uotfl  the  Tahie  of  mcfa  improreiDeniB  wbmU.  haTe  been  paid,  there 
fpitMii  the  pnawiwnr  any  aetaoo  for  ejectment  from  the  land. 


In  the  case  ct  the  United  States  r.  Andrade,'  the  SuiMcme  Gomt  <iff  tke 
Cimal  Zone  had  under  conskleration  the  statu  of  an  ou.u|aei  of 
lands  (rf  the  United  States  (rf  Coiointm  and  sobseqiienthr  of  the 
of  PtoanML    In  passing  on  the  rights  of  such  oociq»er,  the 
(Circuit  Court  €t  the  SeocHid  Judicial  Kstiict)  said: 


The  £act  that  the  defendant  remained  in  imrfiwlinbcd 
mcfa  a  length  of  time,  and  that  he  has  improved  the  flame,  voold 
moral  right,  if  indeed  he  has  not  a  legal  one,  for  anj  and  afl 
placed  on  the  land. 

On  appeal  to  the  Sui»eme  Court  of  the  Canal  Zone,  the  eoort,'  after 
citing  the  provisions  of  Articles  2  and  5  of  law  No.  48,  of  1882,  aaid: 


The  defendant,  beaidefl  being  eonaklered  to  afl  effects  bj  law  as  a  poaBeaBar  m 
faith  of  the  land  0€<.4ipied  bj  him,  and  having  occupied  it  imftiiitqfbedly  with  the 
iiinalnl£i  iiiil  iiwMwiii  irf"  IIm  niliiinliiiii  ■iiiliiflitiiii.  ■untitVd  In  fh  ii^hiii  naiiiiiiJ 
for  by  Article  739  of  the  Ciril  Code,«  which  article  proirides  for  the  paynieBt  of  the 
impcaremeniB  made  on  the  land. 

The  Commissicm  rules,  therefore,  that  in  all  those  cases  in  which  ligjhts 
accrued  prior  to  Novembo*  18,  1903,  to  oocu|Mef8  or  settlers  qq  pnbfic 
lands,  such  rights  were  not  divested  by  the  Treaty  €t  Novemiier  18^ 
1903,^  and  that  such  settlers  or  occiqNers  are  entitled  to  rompiiwtiiai 
for  such  rights  as  have  accrued. 

s  1  Canal  Zone  Supreme  Court  ReportB,  M. 
•Ibid,  75. 

*  Art.  739.  The  owner  of  land  upon  which  another  person  wiUioiit  Iub  knowMlgB 
diall  have  boik,  phmted  or  sowed,  diall  haTe  a  ris^t  to  make  the  bnikling;  planting  or 
sowing  luB  own,  npoa  the  compensation  prescribed  in  favor  of  paswasoia  in  good  or 
ImkI  fnMi  in  the  tide  of  Bevendication,  or  to  oblige  the  person  wbo  boih  or  pboBted  to 
pay  him  a  jost  priee  for  the  land  with  legal  interest,  for  aH  the  time  he  may  have  had 
poHseiwion  thereof,  and  the  one  wbo  sowed  to  pay  him  the  rental  and  indemnify  him 
for  damages. 

H  the  building,  planting  or  sowing  efaall  have  taken  plaee  with  the  knowledge  and 
consent  of  the  owner  of  the  land,  he  efaall  be  obliged,  in  order  to  recover  it,  to  pay  the 
valne  of  the  bmlding,  planting  or  sowing.    (Civfl  Code  of  Panama,  p.  165.) 

*  Attention  is  called  to  the  rule  of  the  CommisBion,  dated  Augast  4,  1913,  wbeiehy 
in  an  matters  affecting  the  rights  of  private  parties,  the  treaty  between  the  UaiftBd 
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Another  question  which  aroused  much  interest,  and  which  involved  the 
i^ights  of  a  large  number  of  persons,  related  to  the  status  of  those  settlers 
or  occupiers  of  public  lands  who  went  upon  such  lands  subsequent  to 
the  ratification  of  the  treaty  of  February  26,  1904.  The  main  principle 
here  involved  was  whether  the  transfer  of  political  jurisdiction  over  the 
Canal  Zone  to  the  United  States  through  the  operation  of  the  treaty  had 
abrogated  the  Colombian  Cultivators'  Law  of  1882. 

The  question  was  of  such  importance  that  the  Commission  deemed 
it  necessary  not  only  to  enter  into  a  most  careful  consideration  of  every 
aspect  of  the  situation,  but  also  to  file  a  detailed  opinion,  setting  forth 
the  reasons  for  its  decisions.  The  conclusions  arrived  at  maintain  the 
right  of  the  inhabitants  of  the  Canal  Zone  to  compensation  for  any  im- 
provements which  they  may  have  made  on  public  lands,  even  if  such 
occupancy  began  subsequent  to  the  ratification  of  the  treaty  of  1904. 
The  opinion  cf  the  Commission  establishing  this  principle  reads  as 
follows: 

It  was  said  by  the  Supreme  Court  of  the  United  States,  in  the  case  of 
the  United  States  v.  Auguizola  (1  Wall.  352),  in  passing  on  certain  prop- 
erty rights  involved  in  the  territory  ceded  by  Mexico  to  the  United 
States  in  1848: 

They  have  directed  their  tribunals,  in  passing  upon  the  rights  of  the  inhabitants, 
to  be  governed  by  the  stipulation  of  the  treaty,  the  law  of  nations,  the  laws,  usages 
and  customs  of  the  former  government,  the  principles  of  equity,  and  the  decisions  of 
the  Supreme  Court,  so  far  as  they  are  applicable.  They  have  not  desired  the  tribunals 
to  conduct  their  investigations  as  if  the  rights  of  the  inhabitants  to  the  property  which 
they  claim  depended  upon  the  nicest  observance  of  every  legal  formality.  They  have 
desired  to  act  as  a  great  nation,  not  seeking,  in  extending  their  authority  over  the 
ceded  country,  to  enforce  forfeitures,  but  to  afford  protection  and  security  to  all  just 
rights  which  could  have  been  claimed  from  the  government  they  superseded. 

It  is  in  this  spirit  that  the  Conmiission  approaches  the  question  as  to 
the  status  of  occupiers  on  public  lands  subsequent  to  1903,  who  were  not 
occupying  such  lands  under  leases  or  revocable  licenses  issued  by  the 
Isthmian  Canal  Commission.  We  are  fully  cognizant  of  the  fact  that  the 
courts  of  the  United  States  hold  that  occupiers  of  public  lands  acquire 
no  rights. 

The  only  question  which  presents  itself  is  whether  this  rule  of  law 
is  applicable  to  conditions  in  the  Canal  Zone. 

States  of  America  and  the  Republic  of  Panama  is  to  be  referred  to  as  of  the  date  ol 
the  exchange  of  ratifications,  to-wit,  Fdl>ruary  26, 1901. 
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It  is  a  general  principle  of  international  law,  that: 

When  political  juriadietion  and  legislative  power  orer  a  temtovy  aie 
from  one  sovereignty  to  another,  the  municipal  laws  of  the  territory  «n«>*iw^ty  m  font 
until  alnrogated  by  the  new  sovereign. 


This  principle  was  strongly  emphasised  with  reference  to  the 
Zone  in  the  instructions  from  the  President  of  the  United  States  to  the 
Secretary  of  War,  under  date  of  May  0,  1904.  The  pertinent  portion 
of  these  instructions  reads  as  folio  ws: 

The  inhabitants  of  the  Isthmian  Canal  2&one  are  entitled  to  security  in  their 
persons,  property  and  religion,  and  in  all  their  private  rights  and  reiatioDB.  Thej 
should  be  so  informed  by  public  announcement.  The  people  diould  be  distuibcd  as 
little  as  possible  in  their  customs  and  avocations  that  are  in  harmony  with 
of  wdl  ordered  and  decent  living. 

The  laws  of  the  land,  with  which  the  inhabitants  are  familiat',  and  which 
force  on  February  26,  190i,  will  continue  in  force  in  the  Canal  Zone  and  in  other 
places  on  the  Isthmus  over  which  the  United  States  has  jurisdiction  until  altered  or 
annulled  by  the  said  Comnussion,  but  there  are  certain  great  principles  of  government 
which  have  been  made  the  basis  of  our  existence  as  a  nation,  whidi  we  deem  rflirrntiai 
to  the  rule  of  law  and  the  maintenance  of  order,  and  whidi  shall  have  force  in  aaid 
sone.    The  principles  referred  to  may  be  generally  stated  as  follows: 

"That  no  person  shall  be  deprived  of  life,  liberty  or  property  without  due 
of  law;  that  private  property  shall  not  be  taken  for  public  use  without  just 
tion;  that  in  all  criminal  prosecutions,  the  accused  shall  enjoy  the  rig^t  of  a  speedy 
and  public  trial,  to  be  informed  of  the  nature  and  cause  of  the  accusation,  to  be  coo- 
fronted  with  the  witnesses  against  him,  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and  to  have  the  assiBtance  of  counsel  for  his  defence;  that 
excessive  bail  shall  not  be  required  nor  excessive  fines  imposed,  nor  cruel  or  unusual 
punishment  inflicted;  that  no  person  shall  be  put  twice  in  jeopardy  for  the  same 
offence,  or  be  compelled  in  any  criminal  case  to  be  a  witness  against  himsdf ;  that  the 
right  to  be  secure  against  unreasonable  searches  and  seisures  shall  not  be  violated; 
that  neitho"  slavery  nor  involuntary  servitude  shall  exist  except  as  a  punishment  for 
crime:  that  no  bill  of  attaindo*  or  ex  poet  facto  law  shall  be  passed;  that  no  law  riiall 
be  passed  abridging  the  freedom  of  speech  or  of  the  press,  or  of  the  rights  of  the  people 
to  peaceably  assemble  and  petition  the  government  for  a  redress  of  grievances;  that 
no  law  shall  be  made  respecting  the  establishment  of  religion  or  prohibiting  the  free 
exercise  thereof/' 

In  the  consideration  of  this  question,  the  Commission  has  also  given 
weight  to  certain  principles,  which,  in  view  of  the  exceptional  conditions 
prevailing  in  the  Canal  Zone,  acquire  much  weight. 

The  Canal  Zone  was  acquired  for  the  definite  purpose  of  constructing 
a  great  international  highway.  To  accomplish  this  purpose  the  United 
States  acquired  complete  control  over  this  territory  and  has  exercised 
a  vigilant  police  power. 

Tlie  plainest  principles  of  equity  required  that,  in  a  territory  where 
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the  inhabitants  had  been  accustomed,  from  time  immemorial,  to  go  upon 
public  lands  for  the  purpose  of  cultivating  small  tracts  in  order  to  secure 
a-  livelihood,  the  United  States  Government  give  peremptory  notice 
that  ''squatting"  would  not  be  permitted  on  the  public  lands  of  the 
United  States,  and  that  such  occupiers  would  be  removed  without 
compensation. 

It  is  a  further  fact  worthy  of  consideration  that  no  attempt  was  made 
clearly  to  define  the  precise  boundaries  of  public  lands,  and  that  in  most 
cases  there  was  nothing  to  indicate  to  the  claimants,  now  under  consider- 
ation, whether  their  improvements  were  being  made  on  public  or  private 
lands.  The  fact  that  the  agents  of  the  United  States  did  not  know  the 
exact  limits  of  such  public  lands  is  indicated  by  the  fact  that  in  some 
instances  they  undertook  to  issue  leases  for  lands  which  belonged  to 
private  parties. 

Not  only  has  there  been  some  uncertainty  on  the  part  of  the  gov^n- 
ment  as  to  the  precise  boundaries  of  public  lands,  but  there  has  also 
existed  much  confusion  in  the  public  mind  as  to  the  limits  of  public 
property,  because  of  the  fact  that  by  the  frequent  acquisitions  by  the 
United  States,  either  through  purchase  or  expropriation  proceedings, 
land  formerly  known  as  private  land  has  been  converted  into  public 
land.  These  uncertainties  would  greatly  complicate  the  situation,  if  a 
rule  were  adopted  denying  to  occupiers  of  public  lands,  rights  which 
have  been  recognized  with  respect  to  occupiers  of  private  lands. 

In  arriving  at  any  conclusion  with  reference  to  occupiers  of  the  public 
lands  of  the  United  States  within  the  Canal  Zone,  the  exceptional  govern- 
mental and  legal  conditions  prevailing  in  this  strip  of  territory  must 
never  be  lost  sight  of.  In  this  connection  the  following  considerations 
deserve  particular  attention: 

First.  The  laws  of  the  United  States  do  not  extend  ex  praprio  vigore 
to  the  Canal  Zone.  Some  positive  act  of  the  Government  of  the  United 
States  is  necessary  in  order  to  extend  the  operation  of  such  laws.  The 
Commission  finds  no  trace  of  any  positive  action  of  the  United  States  to 
indicate  that  the  Colombian  law  governing  the  rights  of  cultivators  to 
compensation  for  improvements  (law  No.  48  of  1882)  was  to  be  regarded 
as  abrogated.  In  the  case  of  the  United  States  v.  Andrade  (Canal  Zone 
Supreme  Court  Reports,  Vol.  1,  p.  69)  the  Supreme  Court  of  the  Canal 
Zone  had  occasion  to  pass  on  the  rights  accruing  under  this  law.  It  is 
true  that  the  case  involved  the  question  of  compensation  for  improve- 
ments made  prior  to  American  occupation,  but  if  the  law  continued  in 
force  subsequent  to  such  occupation  the  principles  to  be  applied  remain 
the  same.  In  the  course  of  its  opinion  in  this  case  the  Supreme  Court 
said: 

In  regard  to  the  rights  of  settlers  upon  public  lands,  Law  48,  of  1882,  contains,  be> 
sides  Art.  2,  above  quoted,  Art.  5,  which  reads  as  follows: 

Art.  5  of  Law  48  of  1882: ''  In  case  a  cultivator  should  be  deprived  of  his  property 
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Ijbrough  due  process  of  law,  he  shall  not  be  dispossessed  of  the  land  occupied  by 
without  first  being  indemnified  to  the  extent  of  the  value  of  the  improTements  made 
on  the  land,  as  possessor  in  good  faith  of  the  land. 

"Improvements  shall  consist  of  clearing  of  the  land,  embankmeots,  cultivation 
and  dwellings,  the  value  of  which  shall  be  appraised  by  experts,  as  provided  for  in  the 
Judicial  Code  of  the  Nation  or  of  the  State  in  which  the  adjudicated  land  is  located. 

'' Until  the  value  of  such  improvements  shall  have  been  paid,  there  shall  not  exist 
against  the  possessor  any  action  for  ejectment  from  the  land/' 

The  defendant,  besides  being  considered  to  all  effects  by  law  as  a  poesessor  in  psod 
faith  of  the  land  occupied  by  him  and  having  occupied  it  undisturbedly  (?)  with  the 
knowledge  and  consent  of  the  Colombian  authorities  is  entitled  to  the  right  provided 
for  by  Art.  739  of  the  Civil  Code,  which  article  provides  for  the  payment  of  the  im- 
provements made  on  the  land. 

Second.  Long  before  the  institution  of  these  proceedings  before  the 
Joint  Land  Commission,  the  right  of  occupiers  to  compensation  for 
improvements  made  on  private  lands  was  generally  recognized  by  the 
Government  of  the  Canal  Zone.  In  the  instructions  issued  by  the  Chair- 
man and  Chief  Engineer  of  the  Isthmian  Canal  Commission  in  Circular 
No.  301,  dated  January  7, 1910,  we  find  the  following  clause: 

Should  there  be  any  buildings  or  crops  located  within  the  area  to  be  covered  by  the 
waters  of  Gatun  Lake  and  outside  of  the  Canal  channel  upon  lands  belonging  lo 
private  parties,  the  owners  will  be  paid  the  actual  value  of  such  buildings  or  crops  at 
the  time  the  water  reaches  the  property. 

In  other  words,  the  Government  of  the  Canal  Zone  has  reoogniied, 
and  continues  to  recognize  the  right  to  compensation  of  occupiers  on 
private  lands,  a  right  not  founded  upon  any  doctrine  of  American  law, 
for  most  of  such  persons,  under  standards  of  American  law  are  mere 
trespassers  on  private  property,  and  such  trespass  cannot  give  rise  to  a 
right.  If,  therefore,  the  right  of  such  persons  to  compensation  is  recog- 
nized, such  right  can  only  rest  on  one  or  both  of  the  following  principles: 
(a)  Article  739  of  the  Civil  Code  of  Panama;  (b)  a  broad  spirit  of  equity 
in  dealing  with  the  exceptional  conditions  prevailing  on  the  Canal  Zone. 

In  shorty  persons  who  under  American  law  would  be  considered  as 
mere  trespassers  on  private  property,  have  received  repeated  and  con- 
tinuous recognition  of  their  right  to  compensation  for  their  improve- 
ments. If  Article  739  of  the  Civil  Code  of  Panama  remains  in  force  with 
reference  to  occupiers  on  private  lands,  it  would  seem  but  just  and  eq- 
uitable that  Article  5  of  the  Cultivators'  Law  (Law  No.  48  of  1882) 
should  be  recognized  as  remaining  in  force  with  reference  to  the  right 
to  compensation  for  improvements  made  on  public  lands,  thus  preserving 
to  such  occupiers  the  same  rights  which  they  enjoyed  prior  to  the  treaty 
of  November  18th,  1903. 

Third.  A  further  circumstance  to  which  the  Conmiission  has  given 
due  weight  is  the  fact  that  the  instructions  of  the  President  of  the  United 
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States,  dated  May  9,  1904,  after  prescribing  with  much  emphasis,  that 
the  people  of  the  Canal  Zone  "should  be  disturbed  as  little  as  possible 
in  their  customs  and  avocations  that  are  in  harmony  with  principles  of 
well-ordered  and  decent  living,"  directs  that: 

The  laws  of  the  land  with  which  the  inhabitants  are  familiar,  and  which  were  in 
force  on  February  26,  1904,  will  continue  in  force  in  the  Canal  2k>ne  and  other  places 
on  the  Isthmus  over  which  the  United  States  has  jurisdiction,  until  altered  or  annulled 
by  the  said  commission. 

These  instructions  clearly  indicate  that  the  Government  of  the  United 
States  was  not  only  prepared  to  assure  to  the  people  of  the  Canal  Zone 
the  full  and  undisturbed  enjoyment  of  their  property  rights,  but  was 
anxious  to  avoid  any  action  the  eflfect  of  which  would  be  to  destroy  any 
property  or  property  rights  which  were  recognized  by  the  laws,  customs 
and  traditions  of  the  people  as  they  existed  prior  to  the  treaty  of  Novem- 
ber 18,  1903. 

The  fact  that  the  government  of  the  Canal  Zone  is  distinctively  an 
executive  government,  and  that  the  President  of  the  United  States,  in 
whom  full  authority  over  the  Canal  Zone  was  vested  by  the  Act  of  April  28, 
1904,  expressed  himself  unequivocally  with  reference  to  the  preserva- 
tion of  the  property  rights  of  the  people,  together  with  the  further  fact 
that  there  is  nothing  to  indicate  any  intent  to  abrogate  Article  V  of  the 
Cultivators'  Law  of  1882,  but  that  on  the  contrary  there  are  many  cir- 
cumstances which  tend  to  show  that  it  was  intended  that  this  article 
should  remain  in  force,  justify  the  conclusion  that  any  rights  which  may 
have  accrued  by  reason  of  the  operation  of  Article  V  of  Law  No.  48  of 
1882,  are  entitled  to  full  consideration  by  this  Commission. 

Reasoning,  therefore,  from  the  constitutional  and  legal  status  of  the 
Canal  2iOne,  the  exceptional  situation  created  by  the  fact  that  the  deci- 
sion to  remove  inhabitants  from  the  Zone  was  not  made  until  nearly 
ten  years  after  the  conclusion  of  the  treaty  of  November  18,  1903,  and 
taking  into  consideration  the  principles  of  law  which  govern  property 
rights  in  this  territory,  the  Commission  has  reached  the  conclusion  that 
Article  V  of  the  Cultivators'  Law  of  1882,  in  force  in  the  Canal  Zone  at 
the  time  of  the  conclusion  of  the  treaty  of  November  18,  1903,  has  not 
been  abrogated  by  any  action  of  the  United  States  and  still  remains  in 
force,  and  that,  therefore,  those  persons  who,  complying  with  the  pro- 
visions of  this  act,  have  made  improvements  on  public  lands,  are  en- 
titled to  compensation  for  the  value  of  such  improvements,  and  awards 
will  be  made  accordingly. 

There  still  remains  for  determination,  the  status  of  those  persons  who 
went  on  public  lands  after  the  ratification  of  the  treaty  of  February  26, 
1904,  and  who,  subsequent  to  such  occupancy,  accepted  licenses  issued 
by  the  Isthmian  Canal  Commission. 

With  reference  to  claimants  included  in  this  category,  it  is  evident 
that  if  they  had  acquired  any  rights  at  the  time  of  the  acceptance  of 
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these  licenses,  such  acceptance  did  not  divest  them  of  the  ri^ts  wUefa 
had  accrued  prior  to  the  date  of  the  issuance  of  the  licsiae.  Thar 
claims,  therefore,  so  far  as  they  relate  to  rights  accrued  prior  to  the 
acceptance  of  the  licenses,  are  within  the  jurisdiction  of  the  CommiaBion, 
and  should  be  adjudicated  accordingly. 

The  third  difficult  and  important  question  which  confronted  the 
Commission  related  to  the  status  of  persons  who  had  leased  either  lands 
or  town  lots  from  the  Isthmian  Canal  Commission.  The  leases  isBiied 
by  the  Commission  were  in  the  nature  of  revocable  leases  or  licenseB. 
In  all  cases  in  which  tenants  entered  upon  lands  under  such  leases,  the 
Commission  held  that  their  status  must  be  governed  by  the  terms  of  the 
lease,  and  that  the  Commission  was  without  jurisdiction  to  grant  com- 
pensation for  any  damages  that  might  ensue  because  oi  the  termination 
of  the  lease.  The  opinion  of  the  Commission  passing  on  this  pmnt  reads 
as  follows: 


nniiiiK  ;«:i:  i 


In  determining  the  hmits  of  jurisdiction  of  the  Joint 
established  by  Articles  VI  and  XV  of  the  Treaty  between  the  United 
States  of  America  and  the  Republic  of  Panama,  concluded  November  18, 
1903,  it  is  essential  to  bear  in  mind  that  this  Commission  was  created 
for  the  purpose  of  discharging  an  international  obligation,  and  not 
with  the  intent  of  placing  under  its  jurisdiction  questions  of  a  purely 
municipal  character.  It  is  clear  that  when  a  person  has  accepted  a 
revocable  lease  or  license  from  the  United  States  Government,  such 
lease  or  license  is  accepted  subject  to  the  powers  specifically  reserved 
by  the  United  States  Government  or  its  agent,  the  Isthnuan  Canal 
Commission,  to  revoke  the  lease  or  license,  and  to  require  the  ronoval 
of  any  building  erected  thereon.  The  relationship  is  a  purely  municipal 
one,  and  involves  nothing  in  the  nature  of  an  international  obligation 
to  be  discharged  under  the  treaty. 

We  have,  therefore,  reached  the  conclusion  that  it  is  not  within  the 
province  of  the  Joint  Land  Commission  to  take  cognizance  of  claims 
arising  out  of  the  revocation  of  revocable  leases  or  licenses  issued  by 
the  Isthmian  Canal  Commission.  Such  claims  have  no  organic  relation 
to  the  grants  contained  in  the  treaty,  nor  to  the  international  obligati<xi 
which  the  United  States  has  agreed  to  discharge  under  the  treaty;  and 
for  the  adjudication  of  all  such  claims,  the  claimants  must  seek  a  remedy 
through  the  procedure  afforded  by  municipal  laws. 


In  those  cases,  however,  in  which  persons  entered  upon  lands  prior 
to  the  time  of  the  acceptance  of  leases  or  revocable  licenses  from  the 
Isthmian  Canal  Commission,  a  different  question  presented  itself  for  the 
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consideration  of  the  Commission.  In  passing  on  the  claims  of  such 
persons  the  Commission  kept  constantly  in  mind  the  terms  of  Article  VI 
of  the  treaty  of  February  26, 1904,  which  reads  as  follows:  ''The  grants 
herein  contained  shall  in  no  manner  invalidate  the  titles  or  rights  of 
private  landholders  or  owners  of  private  property  in  the  said  Zone." 

After  the  fullest  possible  consideration  of  the  question,  the  Conmxission 
reached  the  conclusion  that  when  the  United  States,  through  the  acts 
of  its  agents,  deprived  persons  of  rights  which  had  accrued  under  the 
Colombian  Cultivators'  Law  of  1882,  such  acts  constitute  a  damage  for 
which  the  party  injured  has  a  right  to  compensation.  As  was  said  by 
the  Commission  in  the  course  of  its  report: 

Those  persons  who  prior  to  the  issuance  of  leases  or  licenses  had  ac- 
quired rights  to  compensation  under  the  Colombian  Cultivators'  Law 
were  told  by  the  agents  of  the  United  States  that  unless  they  accepted 
these  leases  they  would  be  liable  to  eviction.  The  Conmiission  irnan- 
imously  reached  the  conclusion  that  the  agents  of  the  United  States 
in  attempting  to  substitute  a  revocable  license  which  deprived  the 
cultivator  of  all  right  to  compensation  for  the  definitive  rights  which 
had  accrued  under  the  Cultivators'  Law,  inflicted  a  damage  for  which 
the  party  injured  has  a  right  to  compensation.  The  fact  that  no  com- 
pensation was  made  at  the  time  these  poor  peasants  were  required  to 
accept  the  revocable  licenses,  does  not  diminish  the  damages  which 
they  suffered,  and  gives  them  a  right  to  compensation  under  the  terms 
of  Article  VI  of  the  treaty  ratified  February  26th,  1904. 

It  may  not  be  amiss  in  this  connection  to  say  a  word  concerning  the 
conditions  under  which  persons  occupying  public  lands  as  cultivators 
were  required  to  accept  the  revocable  licenses  issued  by  the  Isthmian 
Canal  Commission.  Practically  all  of  these  people  belong  to  the  hum- 
blest class,  who  were  not  in  a  position  to  defend  their  rights.  They  were 
confronted  with  the  alternative  of  accepting  the  leases  or  being  evicted 
from  their  homes.  It  is  safe  to  say  that  not  five  per  cent  of  those  who 
were  required  to  accept  such  leases  knew  the  contents  of  the  instrument 
they  were  signing,  either  because  of  their  illiteracy  or  because  of  a  lack 
of  acquaintance  with  the  English  language,  in  which  all  the  leases  were 
printed.  While  these  facts  do  not  have  any  bearing  on  the  strict  inter- 
pretation of  the  law  governing  the  rights  of  such  cultivators,  they  should 
be  given  weight  in  arriving  at  any  general  estimate  of  the  equities  of  the 
situation. 

A  question  of  a  similar  character,  and  affecting  the  rights  of  a  large 
number  of  inhabitants  of  the  Canal  Zone,  was  presented  by  the  status 
of  lessees  by  building  lots  in  some  of  the  municipalities  of  the  Canal  Zone. 
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Under  the  old  Colombian  system  many  of  the  mimicipalities  owned  most 
of  the  land  within  the  limits  of  the  town,  which  land  was  leased  to  the 
inhabitants.  The  difficulty  of  determining  the  precise  status  of  lessees 
of  town  lots  imder  the  Colombian  regime  was  increased  by  reason  of  the 
fact  that  under  the  Ebcecutive  order  of  March  13, 1907,  the  municipalities 
of  the  Canal  Zone  were  abolished,  and  the  country  divided  into  a  series 
of  administrative  districts. 

So  many  difficult  and  delicate  legal  questions  are  involved  in  the  deter- 
mination of  the  status  of  such  tenants  that  the  only  way  to  make  the 
situation  intelligible  is  to  reproduce  the  opinion  of  the  Commission  on 
the  leading  case,  which  was  that  of  a  man  by  the  name  of  Juan  Sotillo, 
a  resident  of  the  town  of  Gorgona,  who  leased  a  town  lot  from  the  munic- 
ipality of  Gorgona  long  before  American  occupation.  The  question  was 
presented  to  the  Commission  in  the  form  of  a  demurrer  to  the  jurisdic- 
tion of  the  Commission  filed  by  counsel  for  the  United  States.  The 
opinion  of  the  Commission  on  this  demurrer,  which  involves  the  status 
of  tenants  of  town  lots,  reads  as  follows: 

On  June  23rd,  1913,  counsel  for  the  United  States  filed  a  demurrer 
to  the  jurisdiction  of  the  Commission  in  the  matter  of  the  claim  of  Juan 
Sotillo,  which  claim  is  for  property  owned  in  the  town  site  of  Gorgona. 
In  this  plea  to  the  jurisdiction  of  the  Commission,  counsel  for  the  United 
States  contends  that  any  award  made  to  the  claimant — 

"Would  constitute  a  departure  from  the  powers  delegated  to  the 
Joint  Land  Commission  by  the  high  contracting  parties,  in  the  con- 
vention between  the  United  States  of  America  and  the  Republic  of 
Panama,  ratifications  of  which  were  exchanged  at  Washington  on 
February  26th,  1904,  in  that  the  claimant  had  suffered  no  dam^e  by 
reason  of  the  grants  contained  in  said  convention,  or  by  reason  of  the 
operations  of  the  United  States  of  America  within  the  meaning  of  Ar- 
ticle VI  of  said  treaty,  as  it  is  shown  on  the  face  of  the  claim  filed  that  the 
use  and  occupation  of  the  land  upon  which  the  alleged  improvements 
were  located  arose  out  of  a  private  agreement,  license  or  contract  be- 
tween the  United  States  of  America  and  the  claimant. 

''  It  is  denied  that  this  claimant  has  any  rights  in  hand  to  the  property 
described  in  the  statement  of  claim  against  the  United  States  of  America, 
except  such  rights  as  are  derived  by  him  under  the  terms  of  Isthmian 
Canal  Commission  lease  No.  4093,  cancelled  the  first  day  of  April,  1911." 

Briefly  stated,  the  position  taken  by  counsel  for  the  United  States  is 
that  the  status  of  this  claimant  is  determined  by  the  terms  of  the  Isth- 
mian Canal  Commission  lease  No.  4093,  and  that  under  the  terms  of  such 
lease  no  rights  could  accrue  within  the  contemplation  of  Article  VI  of  the 
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treaty  ratified  February  26,  1904.  Furthermore,  that  the  rights  of  this 
claimant  must  be  adjudged  exclusively  by  the  terms  of  the  lease,  and 
that  any  rights  which  may  have  accrued  prior  to  the  issuance  of  such 
lease  are  divested  by  its  acceptance  and  cannot,  therefore,  receive  the 
consideration  of  this  Commission. 

The  questions  raised  by  this  plea  are  so  important,  involving  the  status 
of  most  of  the  claimants  in  the  town  of  Gorgona,  that  it  becomes  nec- 
essary to  enter  into  a  detailed  analysis  of  the  situation. 

The  legislation  of  the  United  States  of  Colombia  governing  the  or- 
ganization and  powers  of  municipalities,  was  characterized  by  a  broad 
spirit  of  liberality  in  granting  to  such  municipalities  the  ownership  of 
lands  included  within  the  municipal  district,  and  in  allowing  to  local 
authorities  wide  discretionary  power  to  sell  or  rent  the  municipal  lands 
thus  granted.  Provisions  to  this  eflfect  are  to  be  found  in  the  following 
laws: 

(a)  Article  No.  3  of  Law  No.  2,  of  March  6,  1832. 

(b)  Article  No.  177  of  Law  No.  1,  of  May  18,  1834. 

(c)  Article  No.  26  of  Law  No.  3,  of  June  13,  1844. 

(d)  Article  18  of  the  Law  of  October  22,  1855,  of  the  sovereign  State 

of  Panama. 

(e)  Articles  1  to  6  inclusive,  of  the  Law  No.  23  of  December  31, 1867. 

(f)  Articles  238,  240  and  248  of  Law  No.  149  of  December  13,  1888. 
Gorgona  was  recognized  as  a  parochial  district  prior  to  1855.    It  was 

organized  as  a  municipal  district  by  the  law  of  September  12,  1855,  of 
the  sovereign  State  of  Panama.  From  that  date,  Gorgona  enjoyed  all 
the  rights  and  powers  granted  to  municipalities  under  Colombian  law. 

In  1886  the  town  of  Gorgona  was  destroyed  by  fire.  In  order  to  meet 
the  emergency,  the  civil  and  military  governor  of  the  National  Depart- 
ment of  Panama,  Ram6n  Santo  Domingo  Vila,  issued  the  decree  of 
March  16,  1886.  This  decree,  which  was  intended  to  facilitate  the  re- 
construction of  Gorgona,  contains  the  following  provisions: 

Article  III.  Former  occupiers  of  town  lots  shall  have  preference  in  the  granting 
of  permits  for  the  reconstruction  of  their  houses  on  such  lots,  or  in  case  it  is  impossible 
to  grant  to  them  permits  for  their  former  locations,  owing  to  the  change  of  the  town 
plan,  new  lots,  as  near  as  possible  to  their  old  locations,  shall  be  assigned. 

Article  IV.  If,  ninety  days  after  the  granting  of  a  permit,  the  person  to  whom 
such  permit  has  been  granted  has  not  undertaken  the  work  of  construction,  the  permit 
shall  be  deemed  to  be  cancelled. 

Article  V.  The  rights  arising  out  of  the  granting  of  a  permit  cannot  be  trans- 
ferred without  the  approval  of  the  authority  granting  such  permit. 

Article  VI.  A  license  for  the  use  of  a  town  lot  does  not  give  title  to  the  lot  oc- 
cupied, and  such  permit  must  be  renewed  every  five  years. 

A  RTiCLE  VII.  The  municipality  of  Gorgona  shall  collect,  at  the  time  of  the  granting 
of  the  permit,  a  fee,  which  shall  not  exceed  fifty  (50)  centavos  for  every  square  meter 
of  land  for  which  permits  have  been  granted,  and  an  annual  rental  of  forty  (40) 
centavos  per  square  meter,' to  be  paid  quarterly  in  advance.   The  rervenue  from  this 
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aouroe  shall  be  applied  exclusively  to  the  oonstruotion  and  preBenration  of  the  puUic 
buildings  and  barracks  in  the  District  of  Gorgona. 

Abticlb  VIII.  The  owners  of  houses  which  were  not  destroyed  by  fire,  or  which 
were  erected  thereafter,  shall  pay  the  annual  rental  referred  to  in  the  preceding  article, 
and  the  owners  of  such  houses  are  required  to  file  with  the  authorities  of  the  District 
of  Gorgona  a  statement  as  to  the  area  of  the  town  lots  which  they  occupy  and  the 
exact  boundaries  of  such  lots. 

Less  than  three  years  after  the  issuance  of  this  decree  (December  3, 
1888)  the  Republic  of  Colombia  enacted  a  comprehensive  law  governing 
the  organization  and  powers  of  municipalities.  This  was  the  law  in 
force  at  the  time  of  the  acquisition  of  the  Canal  Zone  by  the  United 
States.  It  provides  (Art.  248)  that  the  property  of  the  former  municipal 
districts  be  transferred  to  the  reorganized  municipalities.  Furthermore, 
all  vacant  lands,  and  all  lands  of  which  there  were  no  known  owners,  if 
situated  within  the  limits  of  the  municipality,  are  declared  to  be  the 
property  of  the  municipality. 

This  law  also  clearly  recognizes  the  power  of  the  municipality  to 
alienate  town  lots  within  its  limits,  and,  under  certain  circumstances, 
makes  such  alienation  mandatory.  Article  244  of  the  act  of  December  3, 
1888,  reads  as  follows: 

Every  town  lot  belonging  to  the  municipality,  which  is  situated  within  the  limits 
of  the  town  and  which  is  not  necessary  for  some  public  use,  shall  be  sold  in  accordance 
with  established  procedure. 

In  order  to  protect  the  rights  of  those  who  had  prior  to  1888,  rented 
town  lots  from  the  municipality,  the  Colombian  Congress  paased  Law 
No.  50  of  November  6,  1894,  which  provides  (Article  V) : 

When  town  lots  belonging  to  the  municipality  and  situated  within  its  limits  are 
sold,  those  persons  who  have  erected  buildings  on  such  lots  shall,  all  oihet  things  being 
equal,  enjoy  the  preference  in  the  adjudication  of  such  lots.  If,  however,  the  owner 
of  the  building  does  not  desire  to  purchase  the  lot  at  the  highest  price  bid  at  public 
auction,  his  rights  shall  be  determined  by  the  application  of  Articles  739, 966  and  970 
of  the  Civil  Ckxle. 

The  three  articles  of  the  Civil  Code  herein  referred  to  provide: 

Article  739.  The  owner  of  land  upon  which  another  person,  without  his  kno^ 
edge,  shall  have  built,  planted  or  sowed  shall  have  a  right  to  make  the  building, 
planting  or  sowing  his  own  upon  the  compensation  prescribed  in  favor  of  possessors 
in  good  or  bad  faith  in  the  Title  of  Revendication,  or  to  oblige  the  person  who  built 
or  planted  to  pay  him  a  just  price  for  the  land  with  legal  interest  for  all  the  time  he 
may  have  had  possession  thereof,  and  the  one  who  sowed  to  pay  him  the  rental  and 
indemnify  him  for  damages. 

If  the  building,  planting  or  sowing  shall  have  taken  pkice  with  the  knowledge  and 
consent  of  the  owner  of  the  land,  he  shall  be  obliged,  in  order  to  recover  it,  to  pay  the 
value  of  the  building,  planting,  or  sowing. 


WORK  OF  JOINT  INTERNATIONAL  COMMISSION  ON  PANAMA  CLAIMS      753 

Article  966.  A  defeated  bona  fide  posseesor  is  also  entitled  to  an  allowance  for 
the  useful  improvements  made  before  the  answer  to  the  suit. 

By  useful  improvements  shall  be  understood  only  such  as  shall  have  increased  the 
market  value  of  the  thing. 

The  person  seeking  the  revendication,  shall  choose  between  the  pajrment  of  the 
value  thereof  at  the  time  of  the  restitution  of  the  works  of  which  the  improvements 
consist,  or  the  payment  of  the  increased  value  of  the  thing  at  said  time  due  to  the 
said  improvements. 

With  regard  to  the  works  done  after  the  suit  was  answered,  the  bona  fide  possessor 
shall  have  the  rights  only  which  are  granted  in  the  last  paragraph  of  this  article  to  a 
possessor  in  bad  faith. 

The  possessor  in  bad  faith  shall  not  be  entitled  to  any  allowance  for  the  useful 
improvements  referred  to  in  this  article. 

But  he  may  take  with  him  the  materials  of  which  said  improvements  consist,  pro- 
vided that  they  can  be  removed  without  damage  to  the  thing  recovered,  and  that  the 
owner  refuses  to  pay  him  the  price  which  such  materials  would  be  worth'  after  their 
separation. 

Article  970.  When  there  shall  be  due  the  defeated  possessor  a  balance  by  reason 
of  expenses  and  improvements,  he  may  retain  the  thing  until  the  payment  is  made,  or 
security  to  his  satisfaction  is  given. 

It  is  evident,  therefore,  that  the  lessors  of  town  lots  belonging  to  the 
municipality  of  Gorgona  acquired  certain  definitive  rights  under  Colom- 
bian and  Panamanian  law,  and  the  question  arises  whether  any  rights 
thus  acquired  were  divested  or  in  any  way  affected  by:  (1)  ordinances  or 
resolutions  of  municipality  of  Gorgona,  passed  subsequent  to  American 
occupation;  (2)  revocable  leases  or  licenses  issued  by  the  Isthmian 
Canal  Commission. 

Resolutions  and  ordinances  of  the  municipality  of  Gorgona 

The  resolutions  and  ordinances  of  the  municipality  of  Gorgona  re- 
lating to  the  leasing  of  municipal  property  are  as  follows: 

(a)  Resolution  No.  5  of  the  municipal  council  of  Gorgona,  dated 

March  20,  1905. 

(b)  Ordinance  No.  2  of  the  municipality  of  Gorgona,  dated  Febru- 

ary 27,  1907,  amending  resolution  No.  5,  of  March  20,  1905. 

(c)  Ordinance  No.  8  of  the  municipality  of  Gorgona,  dated  May  17, 

1905. 

(d)  Ordinance  No.  1  of  the  municipal  council  of  Gorgona,  dated 

February  27, 1907,  amending  ordinance  No.  8  of  May  17, 1905. 
The  resolution  of  the  municipal  coimcil,  dated  March  20,  IfllOS  (No.  5), 
together  with  the  amending  ordinance  of  February  27,  1907  (ordinance 
No.  2),  relate  to  the  rental  of  town  lots,  whereas  ordinance  No.  8,  dated 
May  17,  1905,  and  ordinance  No.  1,  dated  February  27,  1907,  and 
Approved  February  28,  1907,  evidently  relate  to  the  leasing  of  agricul- 
tural lands.    For  the  determination  of  the  status  of  the  claimants  now 
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under  consideration,  it  is  only  necessary  to  consider  the  resolutions  and 
ordinances  relating  to  town  lots. 

The  resolution  of  March  20,  1905,  provides  a  procedure  for  the  rental 
of  town  lots.  The  provision  of  Article  1  of  this  resolution  declaring  null 
and  void  ''all  grants  of  lots  or  lands  within  the  radius  of  the  town  that 
date  from  more  than  ninety  days  from  the  date  of  the  concession  and  on 
which  the  concessioners  have  not  begun  to  build,"  simply  follows  the 
provisions  of  Article  IV  of  the  decree  of  Governor  Vila  of  1886.  Tim 
ordinance  in  Article  9  provides,  by  implication,  for  leases  for  a  term  of 
one  year,  and  makes  no  mention  of  the  rights  or  obligations  of  tenants 
in  case  the  lease  is  terminated.  The  termination  of  leases  is  provided  for 
in  ordinance  No.  2  of  February  28,  1907,  amending  resolution  No.  5. 
The  pertinent  portion  of  this  ordinance  reads  as  follows: 

Article  13.  The  lessee  of  any  lot  of  land  leased  under  the  terms  of  this  resolutioa 
shall  deliver  the  same  when  called  upon  by  the  Mayor  to  do  so,  in  the  event  the  land 
is  required  for  use  by  the  municipality,  the  Government  of  the  Canal  Zone,  or  the 
Isthmian  Canal  Commission. 

This  amendment  shall  not  be  construed  to  abridge  any  rights  which  present  leasees 
may  have  to  notice  respecting  revocation  of  their  leases  or  to  any  compensation  for 
improvements  placed  on  the  land.  It  is,  however,  understood  that  upon  expiration 
of  the  period  of  notice  to  which  lessees  may  be  entitled  under  the  laws  in  force  on  the 
Canal  Zone — such  period  dating  from  the  approval  of  this  ordinance — all  lessees  will 
hold  their  land  subject  to  the  terms  of  this  amendment. 

After  careful  consideration  of  the  whole  situation,  the  Commission 
has  reached  the  conclusion  that,  while  it  was  entirely  within  the  power  of 
the  municipal  council  of  Gorgona  to  provide  for  the  leasing  of  town 
lots,  it  was  beyond  the  power  of  the  municipality  to  amend  either  the 
law  of  1894  or  the  provisions  of  the  Civil  Code. 

Whatever,  therefore,  may  have  been  the  conditions  under  which  the 
town  lots  of  Gorgona  were  leased,  the  ordinances  of  the  municipality 
could  not  deprive  tenants  of  rights  secured  to  them  by  the  act  of  1894, 
and  by  Articles  739,  966  and  970  of  the  Civil  Code. 

That  the  action  of  the  municipality  could  not  have  the  effect  of  under- 
mining or  divesting  rights  guaranteed  under  the  Civil  Code  is  further 
confirmed,  if  such  confirmation  were  necessary,  by  an  examination  of 
the  general  policy  of  the  Government  of  the  United  States  in  the  Canal 
Zone  as  laid  down  by  the  President  of  the  United  States  in  his  instruc- 
tions to  the  Secretary  of  War,  imder  date  of  May  9,  1904,  the  pertinent 
portion  of  which  reads  as  follows: 

The  inhabitants  of  the  Isthmian  Canal  Zone  are  entitled  to  security  in  their  persons, 
property  and  religion,  and  in  all  their  private  rights  and  relations.  They  should  be  so 
informed  by  public  announcement.  The  people  should  be  disturbed  as  little  as  pos- 
sible in  their  customs  and  avocations  that  are  in  harmony  with  principles  of  wdl- 
ordered  and  decent  living. 

The  laws  of  the  land,  with  which  the  inhabitants  are  familiar,  and  which  were  in 
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loroe  on  February  26,  1904,  will  continue  in  force  in  the  Canal  Zone,  and  in  other 
places  on  the  Isthmus  over  which  the  United  States  has  jurisdiction,  until  altered  or 
annulled  by  the  said  Commission,  but  there  are  certain  great  principles  of  govemmtot 
which  have  been  made  the  basis  of  an  existence  as  a  nation  which  we  deem  essential 
to  the  rule  of  law  and  maintenance  of  order,  and  which  shall  have  force  in  said  aone. 
The  principles  referred  to  may  be  generally  stated  as  follows: 

That  no  person  shall  be  deprived  of  life,  liberty,  orpr(^)erty  without  due  process  of 
law;  that  private  property  shall  not  be  taken  for  public  use  without  just  compensation, 
that  in  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  of  a  speedy  and 
public  trial,  to  be  informed  of  the  nature  and  cause  of  the  accusation,  to  be  con- 
fronted with  the  witnesses  against  him,  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel  for  his  defense;  that 
«xoes8ive  bail  shall  not  be  required  nor  excessive  fines  imposed,  nor  cruel  or  unusual 
punishment  inflicted;  that  no  person  shall  be  put  twice  in  jeopardy  for  the  same 
offense,  or  be  compelled  in  any  criminal  case  to  be  a  witness  against  himself;  that  the 
right  to  be  secure  against  unreasonable  searches  and  seizures  shall  not  be  violated; 
that  neither  slavery  nor  involuntary  servitude  shall  exist  except  as  a  punishment  for 
crime;  that  no  bill  of  attainder  or  ex  post  facto  law  shall  be  passed;  that  no  law  shall 
be  passed  abridging  the  freedom  of  speech  or  of  the  press,  or  of  the  rights  of  the  people 
to  peaceably  assemble  and  petition  the  government  for  a  redress  of  grievances;  that 
no  law  shall  be  made  respecting  the  establishment  of  religion  or  prohibiting  the  free 
exercise  thereof. 

Leases  or  licenses  issued  by  the  Isthmian  Canal  Commission 

It  now  remains  to  examine  the  effect  of  the  acceptance  of  Isthmian 
Canal  Commission  leases  or  licenses  on  the  status  of  those  claimants  who 
occupied  town  lots  either  under  the  renewable  permits  issued  under  the 
decree  of  March  16,  1886,  or  under  leases  from  the  municipality  of 
Gorgona  granted  prior  to  the  executive  order  of  the  President  of  the 
United  States,  dated  March  13,  1907,  which  order  abolished  the  munic- 
ipalities of  the  Canal  Zone. 

Tenants  of  municipal  lands  belonging  to  this  category  acquired  cer- 
tain definite  rights  to  compensation  in  case  of  eviction,  under  Law  No. 
50  of  November  6,  1894,  and  under  Articles  739,  966  and  970  of  the 
Civil  Code.  These  rights  were  not  divested  by  the  acceptance  of  the 
Isthmian  Canal  Commission  licenses,  and  the  claims  of  such  persons, 
therefore,  come  within  the  jurisdiction  of  this  Commission. 

The  Commission  has,  therefore,  reached  the  conclusion: 

First.  That  nothing  contained  in  the  resolution  No.  5  of  the  munic- 
ipality of  Gorgona,  dated  March  20,  1905,  or  in  ordinance  No.  2,  dated 
February  28,  1907,  can  deprive  those  persons  who  occupy  town  lots 
either  under  the  decree  of  March  16,  1886,  or  under  a  lease  from  the 
municipality  of  Gorgona,  of  the  protection  granted  by  Law  No.  50  of 
1894,  or  of  Articles  739,  966  and  970  of  the  Civil  Code,  and  it  is  immate- 
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fttl  ID  Hub  eotBMKttOD.  wliedMr  woA  IsBBi  sue  MMiuiied  Cram  the 
iiniiid|Mifity  of  Gor^Hia  prior  to  AflKrian  ocwipmnn  or  anbeeqocnt 
IlKfHo. 

Secmd.  Tboae  penont,  who,  prior  to  Sfarch  13, 1907,  posBeaaed  either 
renpwabfe  permits  under  tfae  decree  of  Sfarch  16,  1886.  or  lesaes  bom 
tbi;  municipftlity  of  Gof^ou  are  firtitifd  to  tfae  protcetiGD  of  Article  5 
of  tfae  bw  of  18M  and  of  tfae  prorinans  of  ArtideB  739.  966  aod  970  of 
tfae  CfvO  Code,  apedficaOy  lefeiied  to  in  tfaat  Imw.  and  tfae  snfaaeqiiait 
aeeepCanese  of  Isthmian  Canal  Commiaacm  kaaes  or  Beenaes  does  not 
divest  them  of  the  rights  thus  aeqnired. 

Ttdrd.  The  plea  of  ooonsel  for  the  United  Slates  in  this  case  does  not 
raise  the  question  as  to  the  status  of  claimants  who.  at  the  time  of  the 
aeoeptanoe  of  Isthmian  Canal  Comnunkm  leases  or  lioenses,  did  not 
vomem  either  a  pennit  isBued  under  the  decree  of  1886  or  a  lease  iasned 
fjfy  the  municipality  of  Gorgona. 

In  view  of  the  exclusions  herein  formulated,  the  Commissicm  ord^s 
that  the  plea  of  counsel  for  the  United  States  to  the  juri8dicti<Mi  of  the 
Commissicm  be  overruled. 

In  the  appraisal  of  the  lands  in  the  Canal  Zone  taken  over  by  the 
Govenunent  of  the  United  States,  an  interesting  question  oi  interpretsr 
tion  presented  itself  to  the  Commiasion.  Article  6  of  the  treaty  of 
February  26,  1904,  provides:  "The  appraisal  of  said  private  lands  and 
private  property  and  the  assessment  of  damages  to  them  shall  be  based 
upon  their  value  before  the  date  of  this  convention." 

It  was  evident  that  the  purpose  of  this  clause  was  to  prevent  the 
burdening  of  the  United  States  Government  with  speculative  values  on 
the  lands  which  it  might  require  for  the  construction  of  the  Canal. 
The  Commission  undertook  a  careful  investigation  of  land  values  prior 
to  1{K)4  and  found  that  owing  to  the  unstable  conditions  that  prevailed 
under  Colombian  rule,  there  was  no  market  for  real  estate,  and  that 
there  were  comparatively  few  transfers  recorded.  Many  of  those  re- 
corded represented  the  foreclosures  of  mortgages  rather  than  the  direct 
results  of  bargain  and  sale.  The  fact,  furthermore,  that  nearly  ten  years 
had  elapsed  since  the  ratification  of  the  treaty  greatly  increased  the 
difficulty  of  determining  the  value  of  lands  prior  to  the  ratification  of  the 
treaty.  After  prolonged  discussion  of  the  question,  the  Conmiission  on 
the  25th  of  March,  I9I3,  adopted  the  following  rule: 

In  determining  the  value  of  lands  taken  by  the  United  States,  the 
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Commission  must  be  governed  by  the  terms  of  Article  VI,  which  pro- 
vides: 

The  appraisal  of  isaid  private  landfl  and  private  property  and  the  aaseBsment  of 
damages  to  them  shall  be  based  upon  their  value  before  the  date  of  this  convention. 

In  the  application  of  the  treaty,  the  Commission  will  follow  the  prin- 
ciples of  the  Commission  of  1908,  which  are  stated  in  their  report  to 
have  been  the  following: 

To  hear  all  evidence  presented  bearing  upon  the  fair  value  of  the  property  to  be 
expropriated  by  the  United  States,  and  upon  damages  thereto:  to  consider  especially, 
as  elements  of  such  valuation,  the  extent  and  character  of  the  property  affected,  its 
location,  for  what  it  is  adapted  or  could  be  adapted  within  a  reasonable  time;  as  well 
as  to  take  into  accoimt  other  pertinent  considerations,  and,  in  determining  the  basis 
upon  which  damages  are  to  be  assessed,  to  eliminate  from  consideration  the  effect 
which  the  building  of  the  Canal  may  have  had  upon  the  value  of  such  estates. 

The  application  of  this  rule  proved  entirely  feasible,  as  well  as  satis- 
factory, and  convinced  the  inhabitants  of  the  Canal  Zone  that  the  United 
States  had  no  desire  to  deal  harshly  with  them  in  the  adjustment  of  their 
rightful  claims. 

Lbo  S.  Rowb. 


INTERNATIONAL  CONFERENCE  ON  SAFETY    OF  LIFB  AT 

SEA 

In  these  days  of  wan  which  have  engulfed  almost  all  Eunqw  it  b  a 
■atisfaction  to  recall  that  thirte^i  nations  sent  their  deUfiates  to  an 
intematioDsl  conference  relating  to  safety  of  life  at  sea,  no  longer  ago 
than  Deconber,  1913,  and  that  they  signed  on  the  20th  of  January,  1914, 
a  convention  which  has  been  adopted  hy  many  of  the  nations  and  whidi 
was  transmitted  to  the  Senate  of  the  United  States  by  the  Preadent  on 
the  17th  of  March.  All  the  resources  of  human  akiU  and  science  are  now 
being  used  to  destn^  life.  It  is  a  pleasure  to  reflect  that  man  has  at 
one  time  been  engaged  in  a  more  humane  and,  shall  we  not  add,  a  more 
Christian  undertaking. 

The  thirteen  Powers  which  joined  in  this  conference  are  the  following: 
Austria-Hungary,  Belgium,  Denmark,  France,  Germany,  Great  Britain, 
Italy,  Netherlands,  Norway,  Russia,  Sp^n,  Sweden,  United  States  of 
America.  The  deiegates  from  Great  Britain  included  del^ates  from 
Australia,  Canada  and  New  Zealand.  Those  great  trans-oceanic  com- 
monwealths are  renewing  in  both  hemispheres  the  glory  of  the  mother 
country.  Their  delegates  also  signed  the  convention,  the  conclusions  of 
which  were  unanimous. 

The  convention  applies  to  merchant  vessels  mechanically  propelled 
which  carry  more  than  twelve  passengers  and  which  proceed  from  a 
port  of  one  of  the  states,  which  are  parties  to  the  convention,  to  a  port 
situated  outride  that  state  or  conversely.  Ports  in  the  colonies  are  con- 
sidered for  the  purposes  of  this  article  to  be  outside  of  the  states  of  the 
high  contracting  parties.  There  may  be  excepted  vessels  making  coast- 
wise voyages  not  exceeding  a  distance  of  more  than  2O0  sea  miles  from 
the  nearcat  coast. 

The  first  provision  for  the  safety  of  navigation  is  for.the  destruction  of 

all  (Iprelicts  in  the  northern  part  of  the  Atlantic  Ocean,  for  an  ice  patrol 

and  the  study  and  observation  of  ice  conditions.    The  United  States 

Government  is  invited  to  undertake  these  three  services  and  the  con- 
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tracting  parties  agree  to  join  in  pa3ring  the  expense.  Great  Britain  is 
to  pay  thirty  per  cent  (beside  a  payment  by  Canada  of  two  per  cent) 
the  United  States,  France  and  Germany  fifteen  per  cent  each,  and  the 
balance  by  the  other  Powers  in  smaller  percentages.  The  United  States 
is  invited  to  devise  a  means  of  granting  rewards  to  merchant  vessels 
which  have  contributed  in  an  effective  manner  to  the  destruction  of 
ocean  derelicts.  Every  master  who  meets  with  dangerous  ice  or  a  danger- 
ous derelict  is  bound  to  communicate  the  fact  as  soon  as  possible,  and 
if  he  have  a  radio-telegraph  installation  he  is  to  report  it  immediately. 

The  loss  of  the  Titanic  led  the  convention  to  prescribe  a  new  rule  for 
navigation. 

Article  10.  When  ice  is  reported  on,  or  near,  his  course,  the  master  of 
every  vessel  is  bound  to  proceed  at  night  at  a  moderate  speed,  or  to 
alter  his  course  so  as  to  go  well  clear  of  the  danger  zone. 

The  conference  after  great  deliberation  decided  not  to  fix  any  steam- 
ship routes  but  to  leave  this  to  the  responsibility  of  the  steamship  com- 
panies. It  is  agreed  further  that  there  shall  be  imposed  ''on  these  com- 
panies the  obligation  to  give  public  notice  of  the  regular  route  which  they 
propose  their  vessels  should  follow,  and  of  any  changes  which  they 
make  in  them." 

The  parties  further  agree  "to  use  their  influence  to  induce  the  owners 
of  all  vessels  crossing  the  Atlantic  to  follow  as  far  as  possible  the  routes 
adopted  by  the  principal  companies."  This  system  of  ocean  routes  was 
recommended  before  the  Civil  War  by  Commander  Maury  of  the  United 
States  Navy.  It  was  taken  up  and  advocated  in  1870  by  Thomas  H. 
Ismay,  one  of  the  founders  of  the  White  Star  Line.  Experience  has 
shown  that  the  adoption  by  the  principal  steamship  lines  of  the  routes 
which  he  prescribed  has  been  a  source  of  safety.  The  old  practice  of 
setting  the  course  westerly  for  Cape  Race,  Newfoundland,  which  led 
to  so  many  shipwrecks  on  that  rocky  coast,  has  in  the  main  been  aban- 
doned. 

In  view  of  the  fact  that  many  governments  which  were  not  parties 
to  this  convention  had  adopted  the  international  regulations  for  pre- 
venting collisions  at  sea,  and  of  the  importance  of  uniformity  in  these 
regulations,  the  conference  did  not  undertake  to  change  these  rules  but 
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it  recommended  to  the  govermnents  which  were  not  parties  to  the  con- 
vention an  agreement  to  the  following  changes: 

The  second  white  light.    Under  the  original  international  collision  rules 
the  use  of  any  lights  for  steam  vessels,  except  the  one  white  masthead 
light,  the  starboard  green  light,  and  the  port  red  light,  was  prohibited. 
In  the  inland  waters  of  the  United  States  however  a  different  rule  pre- 
vailed.    As  long  ago  as  the  year  1829  the  State  of  New  York  prescribed 
for  the  guidance  of  vessels  upon  its  inland  waters  the  system  of  range 
lights,  that  is  to  say,  of  a  fixed  white  light  forward  and  another  aft 
Experience  showed  that  a  competent  navigator  by  watching  the  bearing 
of  these  two  lights  and  the  change  in  their  relative  position  could  deter- 
mine with  much  accuracy  the  course  of  an  approaching  vessel.    An  in- 
teresting question  came  before  the  Supreme  Court  of  the  United  States 
in  the  year  1893.    In  this  case  a  sea-going  yacht  which  was  equipped 
with  lights  and  had  them  set  in  accordance  with  the  regulations  governing 
sea-going  vessels,  was  proceeding  up  the  Hudson  River.    The  absence 
of  range  lights  upon  this  vessel  embarrassed  an  approaching  steamer. 
The  captain  of  this  vessel  had  however,  as  the  court  held,  sufScient 
means  of  observation  to  determine  the  true  course  of  the  approaching 
steamer,  and  the  whole  blame  of  the  consequent  collision  was  attributed 
to  him.^   But  the  result  of  the  decision  in  this  case  and  of  the* discussion 
at  the  International  Conference  at  Washington  in  1889  led  the  delegates 
of  other  nations  to  perceive  the  great  advantage  of  the  range  light  sys- 
tem and  to  recommend  its  adoption.    It  was  not  however  made  compul- 
sory.   The  present  convention  recommends  that  it  shall  be  compulsory.  • 
They  also  recommend  a  stem  light  which  was  prohibited  by  the  original 
rules,  though  they  permitted  a  leading  vessel  to  show  a  torch  or  other 
light  to  indicate  her  position  to  a  following  ship. 

It  is  then  reconunended  that  there  shall  be  a  special  day  signal  com- 
pulsory for  motor  vessels  and  a  special  sound  signal  to  be  used  "by 
a  vessel  in  tow,  or  if  the  tow  is  composed  of  several  vessels,  by  the  last 
vessel  of  the  tow.*'  The  convention  further  provides  that  the  vessels 
coming  within  its  scope  "  shall  be  sufficiently  and  efficiently  manned.'' 
Measures  to  secure  this  result  are  to  be  taken  by  the  parties. 

The  fourth  chapter  of  the  convention  deals  with  the  construction  of 

1  Belden  v.  Chase,  150  U.  S.  674. 
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vessels  and  with  the  important  subject  of  openings  in  watertight  bulk- 
heads. These  are  to  be  reduced  to  a  minimuTn.  Double  bottoms  are 
to  be  provided  in  most  vessels :  '*  The  highest  degree  of  safety  corresponds 
with  the  vessels  of  greatest  length  primarily  engaged  in  the  transporta- 
tion of  passengers."  It  is  interesting  to  note  that  in  the  schedules  and 
regulations  annexed  to  the  convention  vessels  1030  feet  in  length  are 
provided  for.  Such  was  the  care  of  the  convention  with  reference  to 
perfecting  the  construction  of  ships  that  all  the  parties  agreed  to  cause 
the  study  of  "the  criterion  of  service"  to  be  prosecuted  by  each.  The 
results  are  to  be  communicated  to  the  British  Government,  which  is  to 
undertake  the  task  of  circulating  the  information. 

Chapter  V  requires  all  merchant  vessels  belonging  to  any  of  the  con- 
tracting states,  whether  they  are  propelled  by  machinery  or  sails,  and 
whether  they  carry  passengers  or  not,  ''to  be  fitted  with  a  radiotelegraph 
installation  if  they  have  on  board  fifty  or  more  persons  in  all."  Vessels 
on  short  voyages  or  on  which  there  is  a  temporary  increase  in  number 
of  persons  on  board  may  be  excepted. 

Article  35  provides:  ''The  radiotelegraph  installations  required  by 
Article  31  above  shall  be  capable  of  transmitting  clearly  perceptible 
signals  from  ship  to  ship  over  a  range  of  at  least  100  sea  miles  by  day 
under  normal  conditions  and  circumstances."  Vessels  having  these 
installations  are  required  to  be  fitted  with  an  emergency  installation 
which  must  be  placed  in  its  entirety  in  the  upper  part  of  the  vessels  as 
high  as  practically  possible,  and  this  must  include  ''an  independent 
source  of  energy  capable  of  being  put  into  operation  rapidly  and  of 
working  for  at  least  six  hours  with  a  minimum  range  of  80  sea  miles  for 
vessels  in  the  first  class  and  50  sea  miles  for  vessels  in  the  two  other 
classes." 

Article  37  requires  every  master  of  a  vessel  who  receives  a  call  for 
assistance  from  a  vessel  in  distress  to  proceed  to  the  assistance  of  tho 
persons  in  distress.  The  master  of  the  vessel  in  distress  may  requisition 
from  among  those  that  answer  his  call  for  assistance  the  vessels  which  he 
considers  best  able  to  render  assistance.  This  he  must  do  after  consulta- 
tion as  far  as  may  be  possible  with  the  masters  of  those  vessels. 

Chapter  VI  contains  ample  provision  for  life-saving  appliances  and 
fire  protection.    The  fundamental  principle  is  stated  in  Article  40  as 
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follows:  ''At  DO  moment  of  its  voyage  may  a  vessel  have  cm  boaid  a 
total  number  of  persons  greater  than  that  for  whom  acc<Hnmodation  is 
provided  in  the  lifeboats  and  the  pontoon  life  rafts  on  board." 

Article  42  is  important.  "Elach  boat  must  be  oi  sufficient  strength 
to  enable  it  to  be  safely  lowered  into  the  water  when  loaded  with  its 
full  complement  of  persons  and  equipment." 

Article  53  contains  a  provision  for  the  installation  of  electric  or  other 
system  of  lighting  sufficient  for  all  requirements  of  safety.  ''On  new 
vessels  there  must  be  a  self-contained  source  capable  of  sui>id3ring, 
when  necessary,  this  safety  lighting  system,  and  placed  in  the  uijper  parts 
of  the  vessel,  as  high  as  practically  possible."  This  latter  clause  is 
especially  important  in  view  of  the  practice  which  has  become  common 
of  lighting  vessels  from  dynamos  propelled  by  the  main  source  of  power. 
Before  this  method  was  adopted,  every  vessel  had  a  source  of  lighting  in- 
dependent of  the  main  power.  In  many  steamers  in  which  the  side 
lights  and  the  masthead  lights  are  electric,  provision  is  now  made  for  the 
immediate  installation  of  oil  lights  in  case  the  electrical  apparatus  is  out 
of  order.  The  convention  extends  this  principle  to  the  lighting  of  the 
whole  ship.  It  is  so  common  in  cases  of  collision  to  find  that  the  main 
source  of  power  on  the  vessel  is  put  out  of  conmiission  that  this  new 
requirement  is  one  of  the  most  important  in  the  whole  convention. 

Another  new  provision  is  contained  in  Article  54.  ''There  must  be, 
for  each  boat  or  raft  required,  a  minimum  number  of  certificated  life- 
boat men."  Provision  is  made  for  the  examination  of  these  men.  This 
rule  is  a  substitute  for  that  recommended  by  the  International  Seamen's 
Union  of  America.  This  Union  is  seeking  to  establish  a  requirement 
for  a  certain  number  of  able-bodied  seamen.  It  would  seem  perfectly 
clear  that  for  the  purpose  of  handling  the  lifeboats  or  life-rafts  skill  in 
boating  is  the  essential.  A  man  might  be  a  good  seaman  and  yet  not 
be  skillful  in  handling  boats.  On  the  other  hand  a  man  might  be  very 
skillful  in  the  latter  who  was  not  an  experienced  seaman.  There  scans 
no  good  reason  for  confusing  two  objects  which  in  their  nature  are 
distinct. 

Article  55  contains  the  following  important  provision. 

The  carriage,  either  as  cargo  or  ballast,  of  goods  which  by  reason  of 
their  nature,  quantity,  or  mode  of  stowage,  are,  either  singly  or  oollec- 


INTEBNATIONAL  CONFEBBNCE  ON  8AFBTT  OF  LIFE  AT  SBA       763 

tively,  likely  to  endanger  the  lives  of  the  passengers  or  the  safety  of  the 
vessel,  is  forbidden. 

Chapter  VII  provides  for  safety  certificates  to  be  issued  by  each 
government  which  is  a  party  to  the  convention  for  its  own  vessels,  to 
be  guaranteed  by  it,  and  to  be  recognized  as  valid  by  the  other  nations 
which  are  parties  to  the  convention.  On  this  subject  there  was  much 
debate  in  the  conference.  Germany  and  France  have  always  insisted 
upon  the  doctrine  that  a  vessel  is  part  of  the  territory  of  the  nation  to 
which  it  belongs  and  that  it  is  not  subject  even  in  the  port  of  another 
nation  to  the  jurisdiction  of  the  latter.  The  compromise  finally  agreed 
to  by  all  parties  is  stated  in  Article  61. 

Every  vessel  holding  a  safety  certificate  issued  by  the  officers  of  the 
contracting  state  to  which  it  belongs,  or  by  persons  duly  authorized 
by  that  state,  is  subject  in  the  ports  of  the  other  contracting  states  to 
control  by  officers  duly  authorized  by  their  governments  in  so  far  as 
this  control  is  directed  towards  verifying  that  there  is  on  board  a  valid 
safety  certificate,  and,  if  necessary,  that  the  conditions  of  the  vessel's 
seaworthiness  correspond  substantially  with  the  particulars  of  that 
certificate;  that  is  to  say,  so  that  the  vessel  can  proceed  to  sea  without 
danger  to  the  passengers  and  the  crew. 

This  latter  article  also  is  criticized  severely  by  the  International  Sea- 
men's Union  of  America,  but,  as  we  think,  with  little  reason.  It  is  impos- 
sible to  suppose  that  all  other  nations  should  yield  their  own  judgment 
in  regard  to  vessels  to  the  autocracy  of  the  United  States  of  America. 
The  very  object  of  this  convention  is  to  obtain  substantial  uniformity. 
It  is  in  the  public  interest  that  this  uniformity  should  exist.  The 
convention  has  gone  in  this  respect  as  far  as  the  different  nations  would 
agree,  and  we  think  it  unfortunate  that  there  should  be  opposition  to 
the  adoption  of  so  beneficial  a  convention  which  is  on  the  whole  a  great 
advance,  because  of  its  failure  to  subject  all  vessels  coming  to  the  ports 
of  the  United  States  to  the  requirements  of  the  peculiar  laws  of  the 
latter  country. 

It  is  interesting  to  notice  in  the  regulations  appended  to  the  conven- 
tion the  adoption  of  Greenwich  mean  time  as  the  time  to  be  used  in 
radio-telegrams;  and  the  adoption  of  the  decimal  system  of  measure- 
ment for  the  expression  of  the  barometer  in  radio-telegrams.  A  table  is 
appended  giving  the  equivalent  in  inches. 
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In  the  safety  signals  provided  for,  the  Morse  code  of  dots  and  dashes 
is  recognized  and  adopted.  The  great  patent  lawyer,  Edward  N. 
Dickerson,  always  maintained  that  this  Morse  code  was  all  that  S.  F.  B. 
Morse  invented  and  that  the  rest  of  his  telegraphic  apparatus  was  the 
adoption  of  methods  which  were  well  known.  In  this  he  was  hardly 
just.  It  is  true  that  be  used  an  electro  magnet  which  Professor  Henry 
bad  invented,  and  that  the  various  parts  of  his  apparatus  bad  been  used 
before.  The  merit  of  Morse  was  in  putting  them  together  in  what  was  in 
its  time  an  effective  telegraphic  instrument,  and  which  was,  for  practical 
purposes,  the  first  effective  telegraphic  instrument.  But  whether  or  not 
we  agree  with  Mr.  Dickerson  in  this  respect,  it  cannot  be  denied  that  the 
Morse  alphabet  was  an  invention  of  great  utility.  Nothing  shows  this 
more  clearly  than  its  universal  adoption. 

In  the  schedules  annexed  to  the  convention  det^ed  requirements 
are  specified  for  the  construction  of  fire-proof  and  water-proof  bulkheads, 
for  openings  in  the  bulkheads  and  openings  in  the  vessels  sides.  All  doora 
in  bulkheads  are  to  be  opened  from  the  bridge,  but  must  also  be  operated 
by  hand  at  the  door  Itself.  The  aide  scuttles  and  cargo  ports  must  "be 
closed  watertight  and  locked  before  the  vessel  leaves  port.  They  shall 
not  be  opened  durit^  navigation."  Vigilance  and  accuracy  are  insured 
by  the  requirements  of  a  hose  or  flooding  test  for  watertight  decks  and 
a  hose  test  to  watertight  trunks.  There  is  to  be  a  drill  for  the  operating 
of  watertight  doors,  side  scuttles,  scuppers,  ash  shoots,  etc.,  before 
leaving  port,  and  at  least  once  a  week  during  the  voyage.  "All  water- 
tight power  doors  and  hinged  doors  in  main  transverse  bulkheads  in  use 
at  sea  shall  be  operated  daily." 

Article  XXII  of  these  regulations  provides  that  "vessels  shall  have 
sufficient  power  for  going  astern  to  secure  proper  control  of  the  vessel  in 
all  circumstances."  This  seems  an  appropriate  place  to  note  one  defect 
in  the  existing  collision  rules  to  which  attention  is  not  called  in  this 
convention.  When  these  rules  were  originally  made  twin  screws  were 
unknown,  and  the  framers  of  the  revised  rules  seem  to  have  overlooked 
the  fact  that  the  course  of  a  twin  screw  vessel  may  be  changed  more 
quickly  by  putting  one  engine  full  speed  ahead  and  the  other  full  speed 
astern  than  in  any  other  way.  Every  person  who  is  accustomed  to  row 
without  a  rudder  is  familiar  with  the  analogous  method  of  turning  a 
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rowboat.  Any  person  who  has  sailed  through  the  St.  Marys  River  be- 
tween Lakes  Superior  and  Huron  and  watched  its  narrow  and  crooked 
channels,  must  have  noticed  how  quickly  the  course  of  a  twin  screw 
steamer  can  be  altered  by  this  simple  method.  If  the  captain  of  the 
Empress  of  Ireland  had  adopted  this  method  when  the  collision  was 
imminent  he  would  have  received  the  blow  from  the  Storstad  near  his 
bow  and  while  both  vessels  would  have  been  injured,  in  all  probability 
neither  would  have  sunk.  The  bow,  in  short,  is  the  strongest  and  least 
vulnerable  part  of  a  steamer.  The  midship  section  is  the  weakest. 
In  like  manner  it  would  have  been  well  if  the  framers  oi  this  convention 
had  drawn  attention  to  the  latter  fact  and  had  recommended  an  amend- 
ment to  the  collision  rules  to  the  effect  that  the  captain  of  a  steamer 
carrying  passengers  should  especially  avoid  exposing  his  broadside  to  an 
approaching  vessel.  The  fatal  collision  between  the  VilU  de  Havre  and 
the  Loch  Earn  on  November  22, 1873,  was  caused  by  a  neglect  of  this  pre- 
caution. The  captain  of  the  French  vessel  underrated  the  speed  of  the 
approaching  ship  and  thought  he  could  cross  her  bows  with  safety.  She 
kept  her  course,  as  she  had  a  strict  right  to  do,  and  the  result  was  that 
the  steamer  was  struck  amidship  and  quickly  sank  with  the  loss  of  al- 
most all  on  board,  including  Judge  Rufus  W.  Peckham  of  the  New  York 
Court  of  Appeals,  the  father  of  the  late  Mr.  Justice  Peckham  of  the 
United  States  Supreme  Court.  On  the  other  hand,  in  the  collision  in 
1875  between  the  Harvest  Qtieen  and  the  Adriatic^  Captain  Jennings  of 
the  Adriatic  pursued  the  course  which  we  have  just  recommended. 
When  he  perceived  from  the  lights  of  the  approaching  ship  that  there 
was  danger  of  collision,  he  manoeuvered  so  as  to  present  his  bow  con- 
stantly to  her  and  in  this  way  met  all  her  changes  of  course  by  a  cor- 
responding change  on  his  side.  The  result  was  that  his  vessel  received 
a  very  trifling  injury.  The  ship  sank,  but  it  was  held  in  all  the  federal 
courts,  including  the  Supreme  Court  of  the  United  States,  that  Captain 
Jennings  was  right.*  If  the  captain  of  the  Empress  of  Ireland  had  ob- 
served this  precaution  he  would  have  saved  his  precious  freight  of 
passengers.  No  doubt  the  general  requirements  of  the  existing  rules 
are  sufficient  to  cover  both  precautions.  But  it  would  be  worth  while 
to  have  these  two  special  precautions  specified.    Captains  often  n^ect 
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tiie  first  altogether,  and  are  not  as  careful  as  they  ought,  to  observe 
tiie  second. 

Ample  provisions  are  made  in  Article  XL  for  the  equipment  of  boats 
and  pontoon  rafts.  It  is  interesting  to  notice  that  each  is  required  to 
have  a  vessel  containing  a  gallon  of  vegetable  or  animal  oil  ''  so  con- 
structed that  the  oil  can  be  easily  distributed  on  the  water  and  so 
arranged  that  it  can  be  attached  to  the  sea  anchor.''  It  should  be  noted 
that  Captain  Karlowa  of  the  Hamburg  American  steamer  Palatia^  was 
one  of  the  first  practical  seamen  to  call  attention  to  the  great  advantage 
of  this  method  of  preventing  waves  from  breaking  over  a  floating  object. 
His  little  book  on  the  subject  is  an  authority. 

E!ach  boat  or  raft  must  also  be  furnished  with  a  watertight  receptacle 
containing  two  pounds  weight  of  food  for  each  person  and  a  watertight 
receptacle  containing  one  quart  of  water  for  each  person.  There  shall 
also  be  provided  a  number  of  self-igniting  ''red  lights''  and  a  water- 
tight box  of  matches.  The  boats  are  to  acconmiodate  seventy-five 
per  cent  of  the  persons  on  board  and  the  remainder  of  the  acoonmioda- 
tion  may  be  in  boats  or  pontoon  rafts.  The  character  of  life  buoyB  to 
be  furnished  is  carefully  specified.  Each  ''shall  be  ci4>able  of  sup- 
porting in  fresh  water  for  twenty-four  hours"  fifteen  pounds  of  iron. 
This  shows  the  safe  margin  of  buoyancy  required  to  float  a  man,  who 
in  another  article  is  estimated  at  the  average  weight  of  165  pounds. 
Luminous  life  buoys  are  to  be  provided  "in  no  case  less  than  six." 
The  lights  shall  be  efficient  self-igniting  lights  which  cannot  be  ex- 
tinguished in  water.  "The  life  buoys  shall  always  be  capable  of  being 
rapidly  cast  loose,  and  shall  not  be  permanently  secured  in  any  way." 

One  other  point  in  reference  to  this  convention  deserves  notice.  There 
is  no  requirement  that  the  seamen  shall  all  be  Caucasians.  The  matter 
of  the  race  of  the  seamen  manning  vessels  is  left  to  the  judgment  of  each 
nation.  This  feature  of  the  convention  is  also  criticized  by  the  Seamen's 
Union.  Their  aim  is  to  exclude  Orientab.  The  Lascars  of  British  India, 
and  the  Chinese  and  Japanese  make  good  sailors.  Why  vessels  trading 
to  those  countries  should  not  be  permitted  to  employ  them  is  hard  to 
say.  The  convention  does  require  that  all  persons  in  the  service  of  the 
ships  shall  be  able  to  understand  the  orders.  This  in  our  opinion  goes 
far  enough. 
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No  man  is  obliged  to  become  a  sailor.  We  are  not  convinced  by  the 
arguments  of  those  who  criticize  the  convention  in  this  respect  that  the 
native  American  of  to-day  will  love  the  sea  as  his  ancestors  did.  The 
experience  of  school  ships  and  naval  colleges  where  every  opportunity 
is  afforded  for  training  in  practical  seamanship  shows  the  contrary. 
Our  public  school  S3rstem  tends  to  train  the  young  American  for  voca- 
tions on  land  and  consequently  to  discourage  the  vocation  of  a  seaman. 
The  opposition  on  this  ground  to  the  ratification  of  the  convention  shows 
a  narrow  spirit  of  race  prejudice,  like  the  selfish  spirit  shown  by  the 
strike  of  railroad  engineer^  which  took  place  at  one  time  in  Georgia  in 
order  to  prevent  the  employment  of  negroes  as  firemen,  but  which  failed, 
owing  largely  to  the  eloquence  and  influence  of  a  gallant  old  Confederate 
officer,  Major  J.  B.  Cummings  of  Augusta.  This  spirit  of  racial  prej- 
udice which  seems  to  make  men  forget  that  other  individuals  have  rights 
and  which  would  exclude  the  native  of  British  India  or  China  or  Japan 
from  earning  an  honest  living  on  the  sea  is  directly  opposed  to  the  spirit 
of  Christianity.  St.  Paul  says,  "God  has  made  of  one  blood  all  nations 
of  men  to  dwell  upon  the  face  of  the  earth."  In  the  Roman  theatre 
the  famous  sentence  of  Terence  was  applauded:  Homo  sum;  nvUum 
humqnum  a  me  alienum  jyuto.  In  our  own  Declaration  of  Independence 
it  is  declared  that  all  men  are  ''endowed  by  their  Creator  with  certain 
inaUenable  rights.  Among  these  are  life,  liberty  and  the  pursuit  of 
happiness."  There  would  seem  no  good  reason  for  an  international 
agreement  which  would  deprive  the  honest  hardworking  people  of 
India,  China  or  Japan  of  the  liberty  of  following  the  sea  or  pursuing 
happiness  by  earning  a  living  there. 

In  this  connection,  special  attention  should  be  paid  to  another  argu- 
ment contained  in  the  protest  against  the  ratification  of  the  convention. 
The  argument  referred  to  favors  the  abolition  of  punishment  for  deser- 
tion and  calls  the  obligation  of  a  seaman  to  serve  out  his  agreed  term  of 
service  slavery.  How  it  should  be  slavery  to  oblige  a  man  who  has 
voluntarily  entered  into  a  contract  to  keep  that  contract  is  hard  to  under- 
stand. No  one  is  obliged  to  be  a  sailor,  but  if  he  choose  to  follow  that 
calling  he  certainly  ought  to  do  as  other  men  are  required  to  do  and  keep 
his  contract.  So  far  from  perceiving  the  justice  of  this,  the  proponents 
of  the  proposition  advocate  a  contrary  rule  on  the  ground  that  a  man 
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who  has  enlisted  in  a  foreign  port  for  a  particular  term  and  comes  to  a 
port  of  this  country  ought  to  have  the  right  to  break  his  contract  and 
desert  in  order  to  get  higher  wages  here.  Those  who  see  nothing  wrong 
in  this  suggestion,  may  be  excused  on  the  ground  that  class  prejudice 
has  beclouded  the  distinction  between  right  and  wrong  in  matters  which 
concern  their  class  interests.  Discipline  and  loyalty  are  as  important 
in  the  merchant  marine  as  in  the  naval  service.  A  man  who  promotes 
desertion  in  one  is  as  dangerous  as  he  who  would  promote  it  in  the 
other.  We  cannot  believe  that  in  the  end  the  Congress  of  free  and 
united  America  will  be  influenced  by  these  selfish  arguments.  We 
expect  therefore  that  this  convention,  which  represents  the  careful 
study  of  the  best  minds  of  the  thirteen  nations  engaged  in  the  con- 
ference, will  be  ratified  by  the  American  Senate.' 

Everett  P.  Wheeler. 

'  For  a  sketch  of  the  history  of  the  international  regulation  of  ocean  travel  prior 
to  the  London  Conference,  the  reader  is  referred  to  the  author's  address  on  the  sub- 
jecty  detivered  at  the  Sixth  Annual  Meeting  of  the  American  Society  of  International 
Law,  April  25,  1912,  Proceedings  for  that  year,  page  3d. 
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The  purpose  of  this  study  is  the  narration  in  detail  of  the  responsible 
suggestions  and  action  that  resulted  in  erecting  the  Permanent  Court  of 
Arbitration  at  The  Hague  and  in  bringing  into  the  realm  of  ''practical" 
statesmanship  the  Court  of  Arbitral  Justice,  designed  as  a  genuine 
tribunal  instead  merely  of  a  panel  of  judges.  The  origin  of  these  courts, 
which,  even  as  they  exist,  are  the  greatest  achievements  in  the  institu- 
tionalizing of  international  law,  is  important  because  in  some  degree  it 
demonstrates  the  processes  by  which  international  law  grows  and  it 
registers  to  some  extent  the  state  of  its  legislative  development.  Every- 
body knows  that  you  cannot  bring  a  code  of  international  law  into 
effect  by  the  process  of  introducing  a  bill  in  any  legislature,  but  beyond 
that  there  is  no  agreement  or  even  any  very  clear  conception  as  to  the 
processes  of  securing  international  institutions.  A  study  of  the  origins 
of  the  two  Hague  courts  of  general  jurisdiction  furnishes  some  clue  to 
the  existing  processes,  and  is  the  more  interesting  because  most  ''prac- 
tical" people  denied  their  possibility  so  long  as  the  constituent  conven- 
tions were  not  actually  in  existence.  The  origins  of  these  two  courts, 
in  so  far  as  they  reveal  a  principle,  point  to  the  conclusion  that  the 
idealism  of  the  world  can  be  wrought  into  effective  machinery  when  the 
trained  publicist  takes  hold  of  it  and  works  it  into  forms  harmonizing 
with  existent  conditions. 

In  international  affairs  it  is  perhaps  more  true  than  elsewhere,  that 

"you  never  can  tell  till  you  try."    The  reason  is  obvious,  and  may  be 

pointed  out  because  of  its  bearing  on  the  approaching  success  of  plans 

for  a  real  international  judicial  court.    International  public  opinion  is 

the  most  elusive  of  any  kind  of  public  opinion;  in  fact,  the  international 

public  opinion  which  must  in  the  future  uphold  international  institutions 

does  not  now  really  exist  at  all.    Literally,  we  do  not  see  the  woods  for 

the  trees,  and  publicists  dealing  with  matters  of  the  international  order 

actually  must  grope  their  way  through  the  trunks  of  national  partic- 
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ularism  to  their  goal  of  international  institutions.  Illustrations  mi^t 
be  given  ad  libitum^  but  it  is  sufficient  to  mention  that  the  Permanent 
Court  was  perhaps  the  least-expected  result  of  the  First  Hague  Confer- 
ence and  that  the  barely  unsuccessful  career  of  the  Court  of  Arbitral 
Justice  through  the  Second  Hague  Conference  was  a  genuine  surprise 
to  most  observers,  while  the  blocking  of  its  full  realization  came  from 
quarters  previously  unsuspected.  Because  the  origin  of  these  courts 
indicated  the  truth  that  the  world  was  ready  for  much  better  instru- 
ments for  conducting  its  work  than  it  hitherto  possessed  is  a  reason  for 
its  examination  being  worth  while. 

I.   THE   PERMANENT  COURT  OF  ARBITRATION 

Assignment  of  credit  for  the  existence  of  the  Permanent  Court  of 
Arbitration  at  The  Hague  usually  depends  upon  the  national  complexion 
of  the  person  who  seeks  to  place  the  honor.  Americans  say  it  was  due 
to  an  American  proposal;  Britons,  to  a  British  proposal;  and  continental 
Europeans  can  usually  find  arguments  to  show  that  it  had  an  origin 
among  their  publicists.  To  be  sure,  controversy  has  not  been  acute  on 
the  subject,  but  its  existence  at  low  tension  suggests  that  a  careful  his> 
tory  of  the  origin  of  the  court  might  throw  light  upon  what  may  well  be 
considered  the  normal  development  of  international  judicial  machinery. 

The  Permanent  Court  came  into  existence  not  because  of  the  proposal 

I  of  any  single  state  participating  in  the  First  Hague  Conference,  but  be- 

y  cause  the  world  was  ready  for  the  idea.    For  all  practical  purposes,  it 

may  be  said  to  have  originated  simultaneously  in  three  quarters,  and  it 
is  scarcely  too  much  to  say  that  Russia,  Great  Britain  and  the  United 
States  each  saw  its  own  proposal  transcended  in  the  resultant  convention. 
None  of  them  had  in  their  suggestions  been  entirely  successful  in  es- 
timating the  extent  of  the  development  for  which  the  world  was  ready. 

The  idea  of  an  international  tribunal  was,  of  course,  not  new,  for  it  had 
been  broached  with  increasing  frequency  during  six  hundred  years, 
from  the  days  of  Pierre  du  Bois.  But  it  was  not  until  1899  that  there  was 
convened  a  general  conference  capable  of  discussing  the  question  with 
responsible  authority.  Besides  the  knowledge  on  the  subject  in  the 
minds  of  the  delegates,  a  volume  of  texts  relating  to  the  Conference 
program  and  prepared  by  Jonkheer  van  Daehne  van  Varick  under  the 
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title  of  Adea  et  Documents  rdatifs  au  Programme  de  la  Conference  de  la 
PaiXf  was  issued  by  the  Dutch  government.  Another  volume,  W.  E. 
Darby's  International  Tribunals,  was  placed  in  the  hands  of  the  delegates 
and  the  fifty  or  more  projects  in  it  made  available  to  the  responsible 
n^otiators  the  ideas  that  had  been  fructifying.  Curiously  enough,  the 
applicable  chapters  of  James  Lorimer  from  his  Institutes  of  the  Law  of 
Nations — ^in  many  respects  superior  to  other  projects — were  not  referred 
to  in  either  volume.  But  the  omission  was  one  of  diligence  rather  than 
of  importance,  for  after  the  Hague  CJonference  was  once  seized  of  the 
proposal  for  an  international  court  its  experienced  delegates  were  quite 
capable  of  going  through  to  a  conclusion  without  academic  assistance. 
It  does  not  appear  that  any  projects  played  any  important  part  in  their 
decisions,  except  as  is  indicated  below. 

Credit  for  first  realizing  the  possibility  of  developing  international 
legal  machinery  through  the  First  Hague  Conference  must  be  given  to 
the  United  States,  though  it  must  not  be  overlooked  that  Frederick  de 
Martens,  who  was  responsible  for  the  Russian  program,  had  provided 
the  following  as  a  subject  of  its  labors: 

8.  Acceptance,  in  principle,  of  the  use  of  good  offices,  mediation  and 
voluntary  arbitration,  in  cases  where  they  are  available,  with  the  pur- 
pose of  preventing  armed  conflicts  between  nations;  understanding  in 
relation  to  their  mode  of  application  and  establishment  of  a  onitbrm 
practice  in  employing  them. 

This  article  in  the  program  of  December  30,  1898,  may  be  considered 
as  deducible  from  the  closing  sentences  of  the  Czar's  manifesto  of 
August  24,  1898,  in  which  it  is  said: 

It  [the  conference]  would  converge  in  one  powerful  focus  the  efforts  oti 
all  the  states  which  are  sincerely  seeking  to  make  the  great  conception 
of  universal  peace  triumph  over  the  elements  of  trouble  and  discord. 
It  would  at  the  same  time  cement  an  agreement  by  a  corporate  consecra- 
tion of  the  principles  of  equity  and  right,  on  which  rest  the  security  of 
states  and  the  welfare  of  the  peoples. 

The  writer  does  not  know  the  origin  of  this  article  of  the  program,  but 
it  is  not  unlikely  that  M.  de  Martens*  experiences  as  an  arbitrator  had 
to  do  with  it. 
Dr.  David  Jayne  Hill,  then  an  assistant  secretary  of  state,  was  re- 
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sponsible  for  the  instructions  of  April  18,  1899,  issued  to  the  American 
delegates  by  Secretary  Hay  and  in  them  occurs  this  passage: 

The  eighth  article,  which  proposes  the  wider  extension  of  good  offices, 
mediation  and  arbitration,  seems  likely  to  open  the  most  fruitful  field 
for  discussion  and  future  action.    "The  prevention  of  armed  conflicts 
by  pacific  means,"  to  use  the  words  of  Count  Muravev's  circular  of 
December  30,  is  a  purpose  well  worthy  of  a  great  international  conven- 
tion, and  its  realization  in  an  age  of  general  enlightenment  should  not  be 
impossible.     The  duty  of  sovereign  states  to  promote  international 
justice  by  all  wise  and  effective  means  is  only  secondary  to  the  fun- 
damental necessity  of  preserving  their  own  existence.    Next  in  impor- 
tance to  their  independence  is  the  great  fact  of  their  interdependence. 
Nothing  can  secure  for  human  government  and  for  the  authority  of  law 
which  it  represents  so  deep  a  respect  and  so  firm  a  loyalty  as  the  spec- 
tacle of  sovereign  and  independent  states,  whose  duty  it  is  to  prescribe 
the  rules  of  justice  and  impose  penalties  upon  the  lawless,  bowing  with 
reverence  before  the  august  supremacy  of  those  principles  of  right  which 
give  to  law  its  eternal  foundation. 

The  proposed  Conference  promises  to  offer  an  opportunity  thus  far 
unequaled  in  the  history  of  the  world  for  initiating  a  series  of  negotiations 
that  may  lead  to  important  practical  results.  The  long-continued  and 
widespread  interest  among  the  people  of  the  United  States  in  the  es- 
tablishment of  an  international  court,  as  evidenced  in  the  historical 
r^um6  attached  to  these  instructions  as  Annex  A,  gives  assurance  that 
the  proposal  of  a  definite  plan  of  procedure  by  this  Government  for  the 
accomplishment  of  this  end  would  express  the  desires  and  aspirations 
of  this  nation.  The  delegates  are,  therefore,  enjoined  to  propose,  at  an 
opportune  moment,  the  plan  for  an  international  tribunal,  hereunto 
attached  as  Annex  B,  and  to  use  their  influence  in  the  Conference  in 
the  most  effective  manner  possible  to  procure  the  adoption  of  its  sub- 
stance or  of  resolutions  directed  to  the  same  purpose.  It  is  believed  that 
the  disposition  and  aims  of  the  United  States  in  relation  to  the  other 
sovereign  Powers  could  not  be  expressed  more  truly  or  opportunely 
than  by  an  effort  of  the  delegates  of  this  Government  to  concentrate 
the  attention  of  the  world  upon  a  definite  plan  for  the  promotion  of 
international  justice. 

Annex  A  referred  to  is  an  historical  rfeum^  of  the  part  the  United 
States  had  played  in  developing  arbitration,  ranging  from  the  resolution 
of  the  Massachusetts  Senate  in  1832  up  to  the  then  recent  publication  of 
Moore's  Digest  of  IntemcUional  Arbitrations,  Reverting  from  govern- 
mental action  to  projects,  the  historical  r^sum^  mentions  those  of 
Bluntschli,  Lorimer,  David  Dudley  Field,  Leone  Levi,  the  Institute  of 
International  Law  in  1874  and  1875,  the  Universal  Peace  Congress  in 
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1893,  the  Interparliamentary  Conference  of  1895  and  the  Bar  Associa- 
tion of  the  State  of  New  York  in  1896.  Too  great  elaboration  and  com- 
plication and  the  lack  of  opportunity  to  propose  them  to  an  authoritative 
international  body  are  assigned  as  the  twin  reasons  for  their  failure. 

Annex  B  ^  consisted  of  a  plan  for  an  international  tribunal  embodying 
''the  most  useful  suggestions  of  all  the  plans  proposed/'  but  though  it 
was  prepared  in  April,  it  was  not  destined  to  be  the  earliest  proposal 
introduced  into  conference,  except  by  reputation.  It  affected  the  course 
of  events  in  the  Third  Conmiission  of  the  Conference,  which  had  to  do 
with  arbitration;  and  the  advocacy  of  the  eventual  scheme  by  the  del- 
^ates  of  the  United  States,  together  with  their  ardent  championship 
of  the  Permanent  Court,  goes  far  toward  entitling  them  to  credit  for  its 
establishment. 

The  course  of  the  court  project  through  the  Third  Conmiission  of  the 
Conference  makes  its  origins  clear. 

In  his  instructions  of  May  16,  1899,  to  Sir  Julian  Pauncefote,  first 
British  delegate,  the  Marquis  of  Salisbury  wrote  :^ 

• 

With  regard  to  the  question  of  making  the  employment  of  mediation 
or  arbitration  more  general  and  effective  for  the  settlement  of  inter- 
national disputes,  it  is  unnecessary  for  me  to  say  that  it  is  a  matter  to 
which  Her  Majesty's  Government  attach  the  highest  importance,  and 
which  they  are  desirous  of  furthering  by  every  means  in  their  power. 
During  the  negotiations  which  your  excellency  has  conducted  at  Wash- 
ington for  the  conclusion  of  a  treaty  of  general  arbitration  between  this 
country  and  the  United  States,  you  were  placed  in  full  possession  of  the 
views  of  Her  Majesty's  Government  on  the  subject.  Those  views  have 
further  received  practical  application  in  the  conclusion  of  a  treaty,  also 
negotiated  by  your  excellency,  for  the  submission  to  arbitration  of  the 
disputed  question  of  the  frontier  between  British  Guiana  and  Ven- 
ezuela. [See  Foreign  Relations^  1896,  222  and  255.]  The  success  with 
which  you  conducted  both  these  negotiations  induces  Her  Majesty's 

^  See  these  annexes  in  Far.  Rd.,  1899;  Sen.  Doc.  No.  444,  60th  Cong.,  Ist  Seas., 
18-23;  and  World  Peace  Foundation,  Pamphlet  Series,  III,  4,  6-12.  It  will  be  well 
for  the  student  to  look  up  for  comparison  with  this  International  Justice;  with  a  plan 
for  its  permanent  organization  by  David  Jayne  Hilk  This  was  a  paper  read  before 
the  American  Social  Science  Association  at  Saratoga  on  September  3,  1896,  and  the 
Brooklyn  Institute  of  Arts  and  Sciences  on  October  26,  1896.  It  was  published  in 
pamphlet  form  from  a  text  to  be  found  in  the  Yale  Law  Jowmal,  6:1,  and  Journal  of 
Social  Science,  M:^. 

« MisceUaneaus,  No.  1  (1899),  9-10,  in  Pari.  Pap.  1899,  CX. 
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Government  to  feel  sanguine  that  on  the  present  occasion  your  efforts 
may  be  equally  productive  of  good  result. 

On  May  17,  doubtless  before  these  instructions  were  received,  Andrew 
D.  White,  the  first  American  delegate,  wrote  that  'Mt  turns  out  that  ours 
is  the  only  delegation  which  has  anything  like  a  full  and  carefully  ad- 
justed plan  for  a  court  of  arbitration.  The  English  delegation,  though 
evidently  exceedingly  desirous  that  a  system  of  arbitration  be  adopted, 
has  come  without  anything  definitely  drawn.  The  Russians  have  a 
scheme;  but,  so  far  as  can  be  learned,  there  is  no  provision  in  it  for  a 
permanent  court."  ^ 

On  May  23  the  American  delegation  met  to  discuss  the  matter  of 
asking  additional  instructions  on  arbitration,  due  to  a  fear  that  the 
Monroe  Doctrine  had  not  been  sufficiently  considered  in  connection 
with  its  plan.  The  telegram  was  drafted  and  sent  the  next  day,  but 
the  tenor  of  the  reply  is  not  of  public  record.  On  the  24th,  Sir  Julian 
Pauncefote  and  others  called  on  the  Americans  to  talk  over  the  general 
subject.  The  first  session  of  the  commission  had  met,  but  it  was  purely 
formal,  and  the  first  business  meeting  was  scheduled  for  two  days  ahead. 

Russia,  it  seems,  had  at  first  given  out  that  she  had  no  definite  plans 
for  a  tribunal,  but  soon  after  the  Conference  convened  on  May  18  the 
statements  of  the  Russian  delegates  were  discrepant  on  this  point,  and 
by  May  25  Russia  proposed  a  system  of  arbitration,  mediation  and 
inquiry,  which  Baron  de  Staal,  head  of  the  delegation,  said  would  be 
laid  before  the  body  in  a  few  days.  This  evident  change  in  the  Russian 
plans  was  probably  due  to  the  volume  of  texts  relating  to  the  Confer- 
ence program  which  had  been  prepared  by  Jonkheer  van  Daehne  van 
Varick,  published  by  the  Dutch  Government  and  placed  in  the  hands 
of  the  delegates.  It  contains,  under  the  head  of  adjustment  of  inter- 
national disputes,  18  projects  relating  to  good  offices,  mediation  and 
voluntary  arbitration,  many  of  which  are  cited  in  Mr.  Hay's  historical 
memorandum  mentioned  aboVe. 

On  May  26  the  second  session  of  the  Third  Commission  under  the 
presidency  of  Lton  Bourgeois  was  held.  The  proceedings  began  with 
the  reading  of  a  letter  from  Baron  de  Staal  enclosing  two  documents. 

*  Autobiography  of  Andrew  D.  White^  II,  255.  Succeeding  references  to  American 
action  are  based  on  the  same  source. 
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One  was  entitled  ''Elements  for  the  elaboration  of  a  project  of  conven-^ 
tion  to  be  concluded  between  the  Powers  participating  in  the  Hague 
Conference"  and  consisted  of  18  articles  divided  into  the  three  heads  of 
good  offices  and  mediation,  international  arbitration  and  international 
commissions  of  inquiry.  Articles  7-13,  dealing  with  arbitration,  enu- 
merated questions  for  which  arbitration  was  obligatory  and  those  for 
which  it  was  voluntary  only;  an  annex  provided  a  code  of  arbitral  pro- 
cedure. There  was  no  suggestion  of  a  permanent  or  even  definite  court. 
M.  Bourgeois,  the  president,  in  opening  the  discussion,  after  distin- 
guishing between  optional,  obligatory  and  compromissary  arbitration, 
asked: 

Is  there  need  of  establishing  in  a  permanent  manner  an  international 
institution  to  which  would  be  given  a  mandate: 

1.  Either  as  a  purely  intermediary  organ,  serving  to  recall  to  the  par- 
ties the  existence  of  conventions,  the  possible  application  of  arbitration 
and  offering  to  set  procedure  in  motion; 

2.  Or  as  an  institution  of  conciliation  before  any  juridic  discussion; 

3.  Or,  finally,  as  jurisdiction  under  the  form  of  an  international 
tribunal? 

Writing  on  May  28  to  Lord  Salisbury  of  the  further  proceedings.  Sir 
Julian  Pauncefote  said: 

Your  lordship  will  observe  that  the  project  contains  no  provision  for 
the  establishment  of  a  permanent  international  tribunal  of  arbitration, 
though  I  have  gathered  from  my  colleagues  that,  nevertheless,  several 
Powers,  including  Russia  herself,  were  quite  willing  to  entertain  a 
proposal  for  the  establishment  of  such  a  tribunal,  but  that  none  of  them 
were  inclined  to  be  the  first  to  introduce  the  subject.  The  president, 
immediately  after  laying  the  Russian  project  before  the  conv^ition, 
invited  observations  from  any  delegates  who  might  desire  to  put  for- 
ward any  projects  of  their  own,  and  he  appealed  to  me  for  any  remarks 
I  might  have  to  make  on  the  subject  of  arbitration. 

Sir  Julian  spoke  ''in  the  sort  of  plain,  dogged  way  of  a  man  who  does 
not  purpose  to  lose  what  he  came  for,"  Mr.  White  reports.    He  said:  * 

Permit  me,  Mr.  President,  to  ask  you  if,  before  proceeding  further, 
it  would  not  be  useful  and  opportune  to  sound  the  Conmiission  on  the 

^  The  extensive  quotations  given  from  the  procka  verhaux  have  been  practically 
literally  translated  in  an  effort  to  reflect  better  their  points  of  contrast.  Practically 
all  are  given  in  Scott's  The  Txoo  Hague  Conferences  of  1899  and  19(J7, 1,  274-286. 
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subject  of  what  is  in  my  opinion  the  most  important  question,  that  is, 
the  establishment  of  a  permanent  international  tribunal  of  arbitraUon, 
OD  which  you  have  touched  in  your  discourse. 

Much  has  been  made  of  codes  of  arbitration  and  rules  of  procedure, 
but  procedure  has  been  regulated  up  to  now  by  arbitrators  or  by 
general  or  special  treaties. 

It  seems  to  me  that  new  codes  and  regulations  for  arbitration,  what- 
ever their  merit,  do  not  much  advance  the  great  cause  which  brings  us 
together. 

If  we  desire  to  take  a  step  in  advance,  I  am  of  the  opinion  that  it  is 
abeolutely  necessary  to  oi^anize  a  permanent  international  tribunal 
which  may  be  convened  on  a  moment's  notice  at  the  request  of  the  con- 
testing nations.  This  principle  established,  I  believe  that  we  shall  not 
have  much  difiGculty  in  reachii^  an  understanding  on  the  details.  The 
necessity  for  such  a  tribunal  and  the  advantage  it  would  offer,  as  well 
as  the  encouragement  and  even  enthusiasm  it  would  give  to  the  cause  of 
arbitration,  have  been  shown  with  an  eloquence,  equalled  only  by  his 
force  and  clarity,  by  our  distinguished  colleague  M.  Descamps  in  his 
interestii^  Essai  sur  I'arbilrage  international,'  an  extract  from  which  is 
found  among  the  Actes  el  DocumeTils  so  graciously  furnished  to  the  Con- 
ference by  the  Dutch  Government,  Therefore  nothing  remains  for  me 
to  say  on  this  subject  and  I  should  be  very  grateful,  Mr.  President,  if 
before  proceeding  further,  you  would  consent  to  collect  the  ideas  and 
opinions  of  the  Commission  on  the  proposition  which  I  have  bad  the 
honor  of  submitting  to  you  touching  the  establishment  of  a  permanent 
international  court  of  arbitration. 

Count  Nigra  of  Italy  asked  Sir  Julian  not  to  insist  on  hia  proposal 
being  assigned  a  place  on  the  general  order  of  the  Commission's  work. 
"It  is  preferable  to  follow  the  order  indicated  by  the  president  and  to 
take  up  last  the  English  motion,  which  seems  destined  to  encounter 
difficulties."  M.  Beemaert  of  Belgium  supported  the  experienced 
Italian  diplomat  and  added  that  the  proposition  found  the  Commission 
unprepared  and  that  it  would  be  advantageous  for  its  members  to  have 
time  to  examine  it  and,  if  necessary,  refer  to  their  governments  concern- 
ing it.  Baron  de  Staal  agreed,  and  M.  Beemaert  then  inquired  if  Sir 
Julian  had  a  written  text.  The  English  delegate  replied  that  he  desired 
only  to  obtain  the  opinions  of  the  Commission  on  the  principle,  but  if 
this  was  adopted  he  reserved  the  right  of  formulating  the  proposition 
later.    He  did  not  insist  on  immediate  discussion. 

*  Subtitle  Mimoire  attx  Puissancee.  Bnissele:  Miach  &  Throa.  1895.  5  fr.  Pt^tie»- 
tioQ  of  Union  iDterparlementaire. 
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The  president,  M.  Bourgeois,  now  interposed  to  say  that  the  Com- 
mission had  before  it  the  Russian  project  and  the  English  motion  and 
that,  as  it  seemed  difficult  to  begin  discussion  in  Commission,  he  proposed 
preliminary  study  by  an  exaniining  committee.  Baron  Descamps  of 
Belgium  suggested  its  appointment  by  the  chair,  which  was  the  proce- 
dure followed.  A  general  resolution  was  then  passed,  a  recess  was  taken 
to  give  time  for  choosing  the  conmiittee  and  on  reassembling  a  few  min- 
utes later  Messrs.  Asser  of  Holland,  Descamps  of  Belgium,  d'Estoumelles 
of  France,  HoUs  of  the  United  States,  Lammasch  of  AustriarHungary, 
De  Martens  of  Russia,  Odier  of  Switzerland  and  Zom  of  Germany  were 
named  to  the  Conmiittee  of  Examination,  with  M.  Bourgeois,  president, 
and  Count  Nigra  and  Sir  Julian  Pauncefote,  honorary  presidents. 
Parliamentary  matters  took  up  a  minute  or  so.  It  is  evident,  to  quote 
from  the  report  of  the  French  delegation,  that  Sir  Julian  Pauncefote's 
speech  had  ''put  the  question  of  the  permanent  tribunal  of  arbitration 
in  such  a  way  that  discussion  of  it  could  not  be  evaded,  and  it  decided 
the  Russian  Government  to  put  it  also."  Just  before  adjourning  M. 
Bourgeois  read  a  communication  from  Baron  de  Staal,  ''which  com- 
pletes the  Russian  proposition."  This  document,  which  was  to  be 
printed  and  distributed  at  the  same  time  as  Sir  Julian  Pauncefote's 
motion  and  which  was  the  first  technical  proposal  for  an  international 
court  presented  to  any  official  conference,  reads  as  follows: 

Art.  I.«  With  a  view  to  strengthening,  so  far  as  possible,  the  practice 
of  international  arbitration,  the  contracting  Powers  agree  to  institute, 
for  the  period  of years,  a  court  of  arbitration,  to  which  may  be  sub- 
mitted the  cases  of  obligatory  arbitration  enumerated  in  Art.  10,'  unless 

*  This  draft  was  intended  to  substitute  for,  or  supplement,  Art.  13  of  the  original 
Russian  proposition,  the  text  of  which  is  as  follows: 

Art.  13.  With  a  view  to  facilitate  recourse  to  arbitration  and  its  application,  the 
signatory  Powers  have  consented  to  determine  by  common  agreement,  for  cases  of 
international  arbitration,  the  fundamental  principles  to  be  observed  for  the  establish- 
ment and  rules  of  procedure  to  be  followed  during  the  trial  of  the  dispute,  and  the 
pronouncement  of  the  arbitral  sentence. 

The  application  of  these  fundamental  principles,  as  well  as  of  arbitral  procedure 
indicated  in  the  appendix  to  the  present  article  (Arbitral  Code),  may  be  modified 
in  virtue  of  a  special  agreement  between  the  states  which  may  have  recourse  to  ar- 
bitration. 

'  Abt.  10.    Beginning  from  the  ratification  of  the  present  act  by  all  the  signatory 
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the  interested  Powers  should  fall  into  accord  on  the  establishment  cS  a 
special  court  of  arbitration  for  the  solution  of  the  conflict  arising  be- 
tween them. 

The  Powers  in  dispute  shall  also  be  able  to  have  recourse  to  the  court 
above  indicated  in  all  cases  of  optional  arbitration,  if  a  special  agreement 
on  this  subject  is  established  between  them. 

It  is  understood  that  all  the  Powers,  without  excepting  those  not 
contracting  or  those  which  should  have  made  reser\'ations,  may  submit 
their  differences  to  this  court  by  addressing  the  Permanent  Bureau 
provided  by  Art.  [5,  below]  of  Appendix  A. 

Art.  II.  The  organization  of  the  court  of  arbitration  is  indicated  in 
Appendix  A  to  the  present  article. 

The  organization  of  courts  of  arbitration  instituted  by  special  agree- 
ments between  the  Powers  in  dispute,  as  well  as  the  rules  of  procedure 
to  be  followed  during  the  settlement  of  the  dispute  and  the  pronounce- 
ment of  the  arbitral  sentence,  are  determined  in  Appendix  B  (Arbitral 
Ck)de). 

The  provisions  contained  in  this  last  appendix  may  be  modified  in 
virtue  of  a  special  agreement  between  the  states  which  shall  have  re- 
course to  arbitration. 

The  writer  stands  open  to  correction,  but  he  believes  that  this  was 
all  of  the  Russian  proposition  presented  at  the  Ck)inmission  session  of 
May  26.  It  was  about  as  much  as  could  have  been  drafted  in  the 
available  interval  between  the  suggestion  of  Sir  Julian  Pauncefote 
and  the  presentation  of  the  project,  and  it  is  essentially  all  that 

Powers,  arbitration  is  obligatory  in  the  following  cases,  in  so  far  as  they  do  not  touch 
the  vital  interests  or  the  national  honor  of  the  contracting  States: 

I.  In  case  of  differences  or  of  disputes  with  relation  to  pecuniary  damages  proved 
by  one  state,  or  its  nationals,  as  a  result  of  illicit  actions  or  of  negligence  of  the  other 
state,  or  of  the  citizens  of  the  latter. 

II.  In  case  of  disagreements  with  relation  to  the  interpretation  or  application  of 
the  treaties  and  conventions  mentioned  below: 

1.  Treaties  and  conventions  dealing  with  postal  and  telegraphic  affairs,  railroada^ 
and  treating  of  the  protection  of  submarine  cables;  regulations  concerning  the  means 
destined  to  prevent  collisions  of  ships  on  the  high  seas;  conventions  relative  to  the 
navigation  of  international  rivers  and  interoceanic  canals. 

2.  Convention  concerning  the  protection  of  literary  and  artistic  property,  as  well 
as  of  industrial  proi>erty  (patents  of  invention,  trade  or  commercial  marks  and  com- 
mercial names);  monetary  and  metric  conventions;  sanitary  and  veterinary  conven- 
tions and  those  against  phylloxera. 

3.  Conventions  of  succession,  of  cartel  and  of  mutual  judicial  assistance. 

4.  Conventions  of  demarkation,  in  so  far  as  they  touch  purely  technical  and  non- 
political  quedtions. 
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the  British  delegate  transmitted  ^  to  his  government  as  long  after  as 
May  31. 

"I  did  not  expect  that  a  reply  to  my  inquiry  could  be  given  at  this 
session  and  without  careful  consideration/'  wrote  the  first  British  del- 
egate. ''The  president  at  this  juncture  laid  before  the  Commission  an 
alternative  Russian  project  providing  for  the  establishment  of  a  per- 
manent tribunal,  but  omitting  any  details  with  a  view  to  these  being 
inserted."  M.  de  Martens,  who  wrote  the  material  Baron  de  Staal 
presented,  had  evidently  drafted  it  after  Sir  Julian  Pauncefote  had 
begun  to  talk.  Though  the  sequence  of  events  may  seem  to  indicate 
unseemly  haste  on  the  part  of  Russia,  it  must  be  remembered  that 
M.  de  Martens  was  a  publicist  and  jurisconsult  of  many  years'  experience, 
was  at  that  very  time  engaged  in  the  Venezuelan  boundary  arbitra^- 
tion  at  Paris  as  umpire  and  was  familiar  not  only  with  all  the  proposals 
of  serious  worth  for  an  international  court  but  had  before  him  Baron 
Descamps'  essay  and  Jonkheer  van  Varick's  collection  of  documents. 
With  such  an  equipment,  it  is  not  surprising  that  he  sought  to  complete 
the  Russian  project,  in  a  respect  he  had  carefully  excluded  at  the  begin- 
ning, solely  because  he  had  suddenly  become  aware  that  the  measure 
was  practical. 

After  the  session  of  the  Commission  Sir  Julian  Pauncefote  lost  no 
time  in  setting  down  his  own  ideas.  In  his  dispatch  of  May  26  he  details 
it  and  comments  on  ''the  scheme  of  an  international  tribunal  which  I 
have  suggested  to  several  of  the  most  eminent  and  influential  delegates, 
and  which  appears  to  meet  with  their  approval."  His  summary  at  that 
time  was  as  follows:  Organization  of  a  permanent  international  tribunal 
accessible  at  all  times;  a  permanent  office;  judges  selected  from  jurists 
or  publicists  of  high  character  and  learning,  two  names  of  which  shall 
be  submitted  by  each  signatory  Power;  arrangements  for  arbitration 
to  be  made  through  the  permanent  office;  non-signatories  to  have  re- 

•  MisceUaneaus  No.  1  (1899),  Pari.  Pap.  1899,  CX,  25,  where  this  anaex  to  the 
project  is  given:  ** In  case  of  acceptance  of  Arts.  1  and  2  there  would  be  need: 

"1.  Of  preparing  Appendix  A  mentioned  in  the  article; 

"2.  Of  introducing  corresponding  modifications  into  the  project  of  Arbitral  Code.'' 

The  addition  is  printed  in  the  annexes  to  report  to  the  plenary  sessions  and  in 
Scott,  op.  cit.f  I,  794.  Russia's  Appendix  A  is  there  translated  at  page  795  and  the 
Arbitral  Code  at  page  789. 
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course  to  t be  court  on  prescribed  regulatioiis ;  a  oomicil  of  Jtibiiinw4gmtio«; 
sharing  of  expenses. 

On  tbe  day  tbe  Committee  of  Examinatkm  was  appointed  it  met  for 
tbe  initial  session,  probably  in  tbe  afternoon.    Acconfing  to  the  proolf 
verbal,  tbe  documents  tben  presented  induded  Sir  Julian  Fauneefote's 
project  and  tbe  Appendix  A  referred  to  in  tbe  Russian  project.   Anociier, 
and  new,  project  was  several  amendments  offered  by  Coont  Xign  of 
Italy  to  tbe  Russian  project,  which  were  ordered  to  be  printed  as  the 
others  had  been,  but  as  it  did  not  relate  to  tbe  court  it  need  not  cKmcem 
us  further.    It  thus  happened  that  the  detaib  contemidated  by  Russia 
and  Great  Britain  were  presented  at  tbe  same  time  and  were  to  be  con- 
sidered together,  for  Sir  Julian  Pauncefote  in  writing  of  the  ■■^■■■^"■f* 
said  in  his  report: 


It  appears  to  me  that  tbe  Russian  project  mi^t  be  sabstantJaDy 
accepted  by  Her  Majest3r's  Government,  provided  that  it  be  completed 
by  tbe  insertion  in  Annex  A  of  a  simple  scheme  for  the  establishmait  of 
an  international  tribunal  in  a  few  articles  which  would  hamicHiiae  with 
tbe  rest  of  the  project. 

In  accordance  with  the  request  of  M.  de  Martens,  who  is  the  author  of 
the  Russian  project,  I  have  framed  the  above  schone  in  sevei  artkleB 
for  insertion,  if  approved,  in  Annex  A,  and  I  should  be  grateful  if  I  cmiU 
be  informed  as  eariy  as  possible  whether  it  meets  in  substance  with  your 
Lordship's  [Salisbury's]  approvaL 

Tbe  Russian  Appendix  A  *  reads  as  follows: 

1.  The  contracting  Powers  establish  a  permanent  Tribunal  for  the 
solution  of  the  international  disputes  which  shall  be  brought  brfore  it  by 
the  Powers  in  dispute  in  virtue  of  Article  13  of  the  present  conventicm. 

2.  The  Conference  shall  designate,  for  tbe  period  which  shall  djq»e 
until  the  meeting  of  a  new  Conference,  five  Powers  so  that  each  of  than, 
in  case  of  request  for  arbitration,  may  appoint  a  judge,  rither  of  the 
number  of  its  nationals  or  outside  of  them. 

The  judges  so  appointed  constitute  tbe  arbitral  Tribunal  competent 
for  tbe  case  agreed  upon. 

3.  If  one  or  several  Powers  not  represented  in  the  arbitral  Tribunal 
in  virtue  of  tbe  preceding  article  is  among  the  Powers  in  dispute,  each 
of  tbe  two  parties  in  dispute  shall  have  tbe  right  of  being  refMes^ited 
by  a  person  of  its  choice  in  the  quality  of  judge,  having  the  same  rights 
as  the  other  members  of  tbe  said  Tribunal. 

•  CJ.  SooU'8  tnmrintian,  op.  eU.,  I,  795. 
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4.  From  its  members  the  Tribunal  chooses  its  president  who,  in  case 
of  division  of  votes  in  equal  parts,  shall  have  the  preponderant  vote. 

5.  A  permanent  Bureau  of  arbitration  shall  be  established  by  the 
five  Powers  which  shall  be  designated  in  virtue  of  the  present  act  to 
constitute  the  arbitral  Tribunal.  They  shall  elaborate  the  regulations 
of  this  Bureau,  appoint  the  employes  thereof,  provide  for  their  replace^ 
ment  when  the  case  arises  and  fix  their  salaries.  This  Bureau,  which 
shall  be  at  The  Hague,  shall  comprise  a  secretary  general,  an  assistant 
secretary,  a  secretary  of  archives,  as  well  as  the  rest  of  the  personnel, 
which  shall  be  appointed  by  the  secretary  general. 

6.  The  expenses  of  maintenance  of  this  Bureau  shall  be  divided  among 
the  states  in  the  proportion  established  for  the  international  postal 
Bureau. 

7.  The  Bureau  annually  renders  account  of  its  activity  to  the  five 
Powers  which  appoint  it  and  they  communicate  the  report  to  the  other 
Powers. 

8.  The  Powers  between  which  a  dispute  may  have  arisen  shall  address 
the  Bureau  and  provide  it  with  the  necessary  documents.  The  Bureau 
shall  advise  the  five  Powers  above-mentioned,  which  are  to  constitute 
the  Tribunal  without  delay.  This  Tribunal  shall  ordinfiCrily  meet  at 
The  Hague;  it  may  likewise  meet  in  any  other  city,  if  an  agreement  to 
this  effect  is  reached  among  the  interested  states. 

9.  During  the  functioning  of  the  Tribunal,  the  Bureau  shall  serve 
it  as  a  secretariat.  It  shall  follow  the  Tribunal  in  case  of  its  removal. 
The  archives  of  international  arbitration  shall  be  deposited  with  the 
Bureau. 

10.  The  procedure  of  the  said  Tribunal  shall  be  controlled  by  the 
prescriptions  of  the  Arbitral  Code  (Appendix  B). 

The  text  which  Sir  Julian  Pauncefote  drafted  was  presented  at  the 
same  time,  in  fact  before  the  Russian  complementary  note,  and  reads 
in  its  English  text: 

1.  With  a  view  to  facilitate  immediate  recourse  to  arbitration  by 
states  which  may  fail  to  adjust  by  diplomatic  negotiations  differences 
arising  between  them,  the  signatory  Powers  a^'ee  to  organize  in  the 
manner  hereinafter  mentioned,  a  permanent  "Tribunal  of  International 
Arbitration"  which  shall  be  accessible  at  all  times  and  which  shall  be 
governed  by  the  Code  of  Arbitration  provided  by  this  convention,  so 
far  as  the  same  may  be  applicable  and  consistent  with  any  special  stipu- 
lations agreed  to  between  the  contesting  parties. 

2.  For  that  purpose  a  permanent  Central  Office  shall  be  established 
at  (X)  where  the  records  of  the  Tribunal  shall  be  preserved  and  its  offi- 
cial business  shall  be  transacted. 

A  permanent  secretary,  an  archivist  and  a  suitable  staff  shall  be 
appointed  who  shall  reside  on  the  spot.    This  office  shall  be  the  medium 
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fe  I  '  of  communication  for  the  assembling  of  the  Tribunal  at  the  request  of  the 

«;•,  J  contesting  parties. 

3.  Each  of  the  signatory  Powers  shall  transmit  to  the  others  the 
names  of  two  persons  of  its  nationality  who  shall  be  recognized  in  their 
own  country  as  jurists  or  publicists  of  high  character  for  learning  and 
integrity  and  who  shall  be  willing  and  qualified  in  all  respects  to  act  as 
arbitrators.  The  persons  so  nominated  shall  be  members  of  the  Tribunal 
and  a  list  of  their  names  shall  be  recorded  in  the  Central  Office.  In  the 
event  of  any  vacancy  occurring  in  the  said  list  from  death,  retirement 
or  any  other  cause  whatever,  such  vacancy  shall  be  filled  up  in  the  man- 
ner hereinbefore  provided,  with  respect  to  the  original  appointment. 

4.  Any  of  the  signatory  Powers  desiring  to  have  recourse  to  the 
Tribunal  for  the  peaceful  settlement  of  differences  which  may  arise 
between  them  shall  notify  such  desire  to  the  secretary  of  the  Central 
Office  who  shall  thereupon  furnish  such  Powers  with  a  list  of  the  mem- 
bers of  the  Tribunal  from -which  they  shall  select  such  number  of  arbiters 
as  may  be  stipulated  for  in  the  arbitration  agreement.  They  may  be- 
sides, if  they  think  fit,  adjoin  to  them  any  other  person,  although  his 
name  shall  not  appear  on  the  list.  The  persons  so  selected  shall  con- 
stitute the  Tribunal  for  the  purposes  of  such  arbitration  and  shall 
assemble  at  such  date  as  may  be  fixed  by  the  litigants. 

The  Tribunal  shall  ordinarily  hold  its  sessions  at  (X)  but  it  shall  have 
power  to  fix  its  place  of  session  elsewhere  and  to  change  the  same  from 
time  to  time  as  circumstances  and  its  own  convenience  or  that  of  the 
litigants  may  suggest. 

5.  Any  Power  although  not  a  signatory  Power  may  have  recourse 
to  the  Tribunal  on  such  terms  as  shall  be  prescribed  by  the  regulations. 

6.  The  Government  of  (X)  is  charged  by  the  signatory  Powers  to 
establish  on  their  behalf  as  soon  as  possible  after  the  conclusion  of  this 
convention  a  permanent  Council  of  Administration  at  (X)  to  be  com- 
posed of  five  members  and  a  secretary. 

The  Council  shall  organize  and  establish  the  Central  Office  which 
shall  be  under  its  control  and  direction.  It  shall  make  such  rules  and 
regulations  from  time  to  time  as  may  be  necessary  for  the  proper  dis- 
charge of  the  functions  of  the  office.  It  shall  dispose  of  all  questions 
which  may  arise  in  relation  to  the  working  of  the  Tribunal  or  which  may 
be  referred  to  it  by  the  Central  Office.  It  shall  have  absolute  power  as 
regards  the  appointment,  suspension  or  dismissal  of  all  employes  and 
shall  fix  their  salaries  and  control  the  general  expenditure. 

The  Council  shall  elect  its  president  who  shall  have  a  casting  vote. 
Three  members  shall  form  a  quorum.  The  decisions  of  the  Council  shall 
be  governed  by  a  majority  of  votes. 

The  remuneration  of  the  members  shall  be  fixed  from  time  to  time  by 
accord  between  the  signatory  Powers. 

7.  The  signatory  Powers  agree  to  share  among  them  the  expenses 
attending  the  institution  and  maintenance  of  the  Central  Office  and  of 
the  Council  of  Administration. 
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The  expenses  of  and  incident  to  every  arbitration,  including  the 
remuneration  of  the  arbiters,  shall  be  equally  borne  by  the  contesting 
Powers."" 

"This  morning/'  wrote  the  first  American  delegate,  Mr.  White,  on 
May  27,  "  we  had  another  visit  from  Sir  Julian  Pauncefote,  president  of 
the  British  delegation,  and  discussed  with  him  an  amalgamation  of  the 
Russian,  British  and  American  proposals  for  an  arbitration  tribunal. 
He  finds  himself,  as  we  all  do,  agreeably  surprised  by  the  Russian  doc- 
ument, which,  inadequate  as  it  is,  shows  ability  in  devising  a  permanent 
scheme  both  for  mediation  and  arbitration.  During  the  day  President 
Low,  who  had  been  asked  by  our  delegation  to  bring  the  various  pro- 
posals agreed  to  by  us  (the  American  delegation)  into  definite  shape, 
made  his  report;  it  was  thoroughly  well  done,  and,  with  some  slight 
changes,  was  adopted  as  the  basis  for  our  final  project  of  an  arbitration 
scheme." 

On  May  29  the  detailed  Russian  articles  on  good  offices  and  mediation 
were  discussed  in  the  Committee  of  Examination,  in  which  the  real 
work  of  the  Ck)mmission  was  done.  At  that  session,  the  second,  Mr. 
Frederick  W.  HoUs  introduced  a  project  for  special  mediation  in  a 
scheme  for  the  selection,  by  disagreeing  nations,  of  a  neutral  Power 
whose  duty  should  be  to  bring  them  into  harmony.  This  plan  eventually 
made  the  project  of  mediation  practical,  and  at  the  moment  served  to 
keep  attention  fixed  on  the  American  delegation,  which  was  expected  to 
keep  well  to  the  fore  in  advancing  plans  for  pacific  settlement. 

At  the  third  session  of  the  Committee  of  Examination  on  May  31  it 
was  announced  that  at  the  third  meeting  of  the  Commission  on  June  5 
communication  of  the  British  and  American  projects  would  be  formally 
made  and  it  was  added  that  both  had  been  printed  and  distributed  to 
the  members  of  the  Commission.  Mr.  White  has  told  us  that  the  Amer- 
ican scheme  was  ready  on  May  27  and  on  May  30  Sir  Julian  Pauncefote 
wrote  to  Lord  Salisbury: 

I  may  mention  that  the  United  States  delegates  were  instructed  to 
present  a  project  of  international  arbitration  not  dissimilar  to  mine  in 
some  respects,  though  hampered  with  provisions  relating  to  procedure. 

^^  Sir  Julian  Pauncefote's  English  text,  Confirence  intemaUonaU  de  la  Paix,  TroiB" 
ilhne  Commi8$ion,  Annexes,  15-16. 
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u  of  communication  for  the  assembling  of  the  Tribunal  at  the  request  of  the 

contesting  parties. 

3.  Each  of  the  signatory  Powers  shall  transmit  to  the  others  the 
names  of  two  persons  of  its  nationality  who  shall  be  recognized  in  their 
own  country  as  jurists  or  publicists  of  high  character  for  learning  and 
integrity  and  who  shall  be  willing  and  qualified  in  all  respects  to  act  as 
arbitrators.  The  persons  so  nominated  shall  be  members  of  the  Tribunal 
and  a  list  of  their  names  shall  be  recorded  in  the  Central  Office.  In  the 
event  of  any  vacancy  occurring  in  the  said  list  from  death,  retirement 
or  any  other  cause  whatever,  such  vacancy  shall  be  filled  up  in  the  man- 
ner hereinbefore  provided,  with  respect  to  the  original  appointment. 

4.  Any  of  the  signatory  Powers  desiring  to  have  recourse  to  the 
Tribunal  for  the  peaceful  settlement  of  differences  which  may  arise 
between  them  shall  notify  such  desire  to  the  secretary  of  the  Central 
Office  who  shall  thereupon  furnish  such  Powers  with  a  list  of  the  mem- 
bers of  the  Tribunal  from -which  they  shall  select  such  number  of  arbiters 
as  may  be  stipulated  for  in  the  arbitration  agreement.  They  may  be- 
sides, if  they  think  fit,  adjoin  to  them  any  other  person,  although  his 
name  shall  not  appear  on  the  list.  The  persons  so  selected  shall  con- 
stitute the  Tribunal  for  the  purposes  of  such  arbitration  and  shall 
assemble  at  such  date  as  may  be  fixed  by  the  litigants. 

The  Tribunal  shall  ordinarily  hold  its  sessions  at  (X)  but  it  shall  have 
power  to  fix  its  place  of  session  elsewhere  and  to  change  the  same  from 
time  to  time  as  circumstances  and  its  own  convenience  or  that  of  the 
litigants  may  suggest. 

5.  Any  Power  although  not  a  signatory  Power  may  have  recourse 
to  the  Tribunal  on  such  terms  as  shall  be  prescribed  by  the  regulations. 

6.  The  Government  of  (X)  is  charged  by  the  signatory  Powers  to 
establish  on  their  behalf  as  soon  as  possible  after  the  conclusion  of  this 
convention  a  permanent  Council  of  Administration  at  (X)  to  be  com- 
posed of  five  members  and  a  secretary. 

The  Council  shall  organize  and  establish  the  Central  Office  which 
shall  be  under  its  control  and  direction.  It  shall  make  such  rules  and 
regulations  from  time  to  time  as  may  be  necessary  for  the  proper  dis- 
charge of  the  functions  of  the  office.  It  shall  dispose  of  all  questions 
which  may  arise  in  relation  to  the  working  of  the  Tribunal  or  which  may 

i\  be  referred  to  it  by  the  Central  Office.    It  shall  have  absolute  power  as 

regards  the  appointment,  suspension  or  dismissal  of  all  employes  and 
shall  fix  their  salaries  and  control  the  general  expenditure. 

The  Council  shall  elect  its  president  who  shall  have  a  casting  vote. 
Three  members  shall  form  a  quorum.  The  decisions  of  the  Council  shall 
be  governed  by  a  majority  of  votes. 

c«  The  remuneration  of  the  members  shall  be  fixed  from  time  to  time  by 

^"  accord  between  the  signatory  Powers. 

j|  7.  The  signatory  Powers  agree  to  share  among  them  the  expenses 

attending  the  institution  and  maintenance  of  the  Central  Office  and  of 

'  the  Council  of  Administration. 
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The  expenses  of  and  incident  to  every  arbitration,  including  the 
remuneration  of  the  arbiters,  shall  be  equally  borne  by  the  contesting 
Powers,"" 

"This  morning,"  wrote  the  first  American  delegate,  Mr.  White,  on 
May  27,  "  we  had  another  visit  from  Sir  Julian  Pauncefote,  president  of 
the  British  delegation,  and  discussed  with  him  an  amalgamation  of  the 
Russian,  British  and  American  proposals  for  an  arbitration  tribunal. 
He  finds  himself,  as  we  all  do,  agreeably  surprised  by  the  Russian  doc- 
ument, which,  inadequate  as  it  is,  shows  ability  in  devising  a  permanent 
scheme  both  for  mediation  and  arbitration.  During  the  day  President 
Low,  who  had  been  asked  by  our  delegation  to  bring  the  various  pro- 
posals agreed  to  by  us  (the  American  delegation)  into  definite  shape, 
made  his  report;  it  was  thoroughly  well  done,  and,  with  some  slight 
changes,  was  adopted  as  the  basis  for  our  final  project  of  an  arbitration 
scheme." 

On  May  29  the  detailed  Russian  articles  on  good  offices  and  mediation 
were  discussed  in  the  Committee  of  Examination,  in  which  the  real 
work  of  the  Commission  was  done.  At  that  session,  the  second,  Mr. 
Frederick  W.  HoUs  introduced  a  project  for  special  mediation  in  a 
scheme  for  the  selection,  by  disagreeing  nations,  of  a  neutral  Power 
whose  duty  should  be  to  bring  them  into  harmony.  This  plan  eventually 
made  the  project  of  mediation  practical,  and  at  the  moment  served  to 
keep  attention  fixed  on  the  American  delegation,  which  was  expected  to 
keep  well  to  the  fore  in  advancing  plans  for  pacific  settlement. 

At  the  third  session  of  the  Committee  of  Elxamination  on  May  31  it 
was  announced  that  at  the  third  meeting  of  the  Commission  on  June  5 
communication  of  the  British  and  American  projects  would  be  formally 
made  and  it  was  added  that  both  had  been  printed  and  distributed  to 
the  members  of  the  Commission.  Mr.  White  has  told  us  that  the  Amer- 
ican scheme  was  ready  on  May  27  and  on  May  30  Sir  Julian  Pauncefote 
wrote  to  Lord  Salisbury: 

I  may  mention  that  the  United  States  delegates  were  instructed  to 
present  a  project  of  international  arbitration  not  dissimilar  to  mine  in 
some  respects,  though  hampered  with  provisions  relating  to  procedure. 

^^  Sir  Julian  Pauncefote's  English  text,  Conference  irUemaUonale  de  la  Paix,  TroiB" 
ihne  Commiaeion,  Annexes,  15-16. 
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It  was  prepared  without  knowledge  of  the  Russian  proposal.  It  will  be 
laid  before  the  Commission,  but  I  am  informed  by  my  American  col- 
leagues that  in  view  of  the  altered  cu'cumstances  of  the  case,  they  will 
not  press  it,  but  support  my  proposal  instead. 

I  have  translated  my  project  into  French,  and  I  will  transmit  the 
text  as  soon  as  it  has  been  presented  to  the  CJommission. 

The  same  dispatch  contains  a  detailed  account,  practically  the  Eng- 
lish text,  of  the  British  proposal,  and  in  reply  Lord  Salisbury  telegraphed 
on  May  31  that  "Her  Majesty's  Government  entirely  approve  the 
course  which  your  excellency  has  taken  on  this  occasion."  ^^ 

It  was  that  day,  May  31,  that  the  whole  matter  came  up  in  the  Com- 
mittee of  Examination  at  its  third  session,  as  mentioned.  Mediation 
had  been  discussed.    The  report  of  the  session  continues: 


Before  closing,  the  Committee  acknowledges  receipt  from  his  Ex- 
cellency Sir  Julian  Pauncefote  of  the  more  detailed  project  which  he  has 
had  printed  to  develop  his  project  for  instituting  a  permanent  tribunal 
of  international  arbitration,  which  he  brought  before  the  Third  Commis- 

ll  M  sion  in  plenary  session.    This  document  will  be  printed  and  distributed. 

f  ■  Mr.  Holls  read  in  the  name  of  the  delegation  of  the  United  States: 

r  fl  1.  The  following  memorandum: 

'^  Without  insisting  on  the  exact  form  of  their  project,  the  del^ates 
of  the  United  States  are  ready  to  amend  the  propositions  submitted  up 
to  the  present  time  to  the  Conference,  so  that  these  in  the  end  shall  con- 
tain what  is  essential  in  their  own  plan.  It  seems  to  them  that  it  will 
not  be  diflScult — as  a  result  of  the  numerous  propositions  which  may  be 
made,  on  the  subject  of  mediation,  international  inquiries  and  special 
arbitration — to  add  a  Project  for  a  Permanent  Tribunal  of  Arbitration, 
which  shall  include  the  essential  points  of  the  American  project." 
I  2.  Annex  No.  7  (organization  of  the  tribunal). 

Bit  is  probable  that  the  French  text  of  this  latter  document  was  not 
then  prepared,  for  Mr.  White's  diary  of  June  1  records  that,  on  his  re- 
turn that  day  from  London  to  The  Hague,  "I  found  that  our  whole 
general  plan  of  arbitration  will  be  today  in  print  and  translated  into 
French  for  presentation.  I  also  find  that  Sir  Julian  Pauncefote's  ar- 
ftj  bitration  project  has  admirable  points."    He  recites  the  provisions  of 

1  the  British  project  and  adds  that  "from  a  theoretical  point  of  view,  I 

5j  prefer  to  this  our  American  plan  of  a  tribunal  permanently  in  ses- 

i  sion.     *    *    *    During  the  morning  Sir  Julian  came  in  and  talked  over 

"  Miscellaneaua  No.  1  (1899),  at  dates  cited. 
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our  plan  of  arbitration  as  well  as  his  own  and  that  submitted  by  Russia. 
He  said  that  he  bad  seen  M.  de  Staal,  and  that  it  was  agreed  between 
them  that  the  latter  should  send  Sir  Julian,  at  the  first  moment  possible, 
an  amalgamation  of  the  Russian  and  British  plans,  and  this  Sir  Julian 
promised  that  he  would  bring  to  us,  giving  us  a  chance  to  insert  any 
features  from  our  own  plan  which,  in  our  judgment,  might  be  important. 
He  seemed  much  encouraged,  as  we  all  are." 

On  that  same  June  1  the  English  and  French  texts  of  the  British 
project  were  received  in  London.  The  next  day,  June  2,  Mr.  White 
records  that  "during  the  morning  De  Martens,  Low,  Holls,  and  myself 
had  a  very  thoroughgoing  discussion  of  the  Russian,  British  and  Amer- 
ican arbitration  plans.  *  *  *  After  a  long  and  intricate  discussion 
we  separated  on  very  good  terms,  having  made,  I  think,  decided  progress 
toward  fusing  all  three  arbitration  plans  into  one  which  shall  embody 
the  merits  of  all." 

The  American  project  being  before  the  Committee  of  Examination  as 
the  third  one  of  like  purpose,  it  is  now  time  to  see  what  it  provided. 
Without  being  essentially  changed  from  the  form  in  which  it  appeared 
in  the  instructions  to  the  delegates,  it  had  undergone  some  revision  and 
the  text,  submitted  to  the  Committee  in  French,  reads  in  English  as 
follows: 

Resolved,  that,  with  a  view  to  aid  in  preventing  armed  conflicts  by 
pacific  means,  the  representatives  of  the  sovereign  Powers  assembled 
at  this  Conference  are  invited  by  the  present  resolution  to  propose  to 
their  respective  governments  to  enter  into  negotiations  for  the  adoption 
of  a  general  treaty  having  for  its  object  the  following  plan,  with  such 
modifications  as  may  be  essential  to  secure  the  adhesion  of  at  least  nine 
sovereign  Powers,"  at  least  eight  of  which  must  be  European  or  Amer- 
ican Powers,  and  at  least  four  of  which  must  be  of  the  number  of  sig- 
natories of  the  Convention  of  Paris,  the  Empire  of  Germany  being  con- 
sidered as  succeeding  to  Prussia  and  the  Kingdom  of  Italy  to  Sardinia. 

L  The  Tribunal  shall  be  composed  of  persons  chosen  on  account  of 
their  high  integrity  and  their  competence  in  international  law  by  a 
majority  of  the  members  of  the  highest  court  of  justice  existing  in  each 
of  the  adhering  states.  Each  state  signatory  of  the  treaty  shall  have  one 
representative  in  the  tribunal.  The  members  of  it  shall  sit  until  succes- 
sors shall  have  been  given  to  them  in  due  form  by  the  same  method  of 
election. 

"  The  text  of  the  paragraph  from  here  on  was  substituted  in  the  revision* 
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2.  The  Tribunal  shall  meet  for  organization  at  a  time  and  place  to  be 
agreed  upon  by  the  several  governments.  However,  it  shall  not  be  later 
than  six  months  after  the  general  treaty  shall  be  ratified  by  the  nine 
Powers  mentioned  above.  The  Tribunal  shall  appoint  a  permanent 
clerk  and  such  other  officers  as  may  be  found  necessary.  The  Tribunal 
shall  be  empowered  to  fix  the  place  where  it  will  meet  and  to  change  the 
same  from  time  to  time  as  the  interests  of  justice  or  the  convenience  of 
the  litigants  may  seem  to  require.  It  shall  fix  the  rules  of  procedure  to 
be  followed. 

3.  The  Tribunal  shall  have  a  permanent  character  and  shall  always  be 
ready  to  receive,  within  the  limits  of  its  own  rules  of  procedure,  new 
cases  and  counter-cases,  these  cases  either  being  submitted  by  the 
signatory  nations  or  by  any  other  nations  which  shall  desire  to  have 
recourse  to  it.  All  cases  and  counter-cases,  as  well  as  testimony  and 
arguments  to  support  or  answer  them,  must  be  written  or  printed. 
All  cases,  counter-cases,  depositions,  arguments  and  opinions  expressing 
judgment  must,  after  the  sentence  shall  have  been  pronounced,  be  at  the 
disposition  of  all  those  who  may  be  disposed  to  pay  the  expense  of  their 
transcription. 

4.»»  Any  difference  whatever  between  signatory  Powers  may,  by  com- 
mon accord,  be  submitted  by  the  interested  nations  to  the  judgment 
of  this  international  Tribunal,  but,  in  all  cases  of  which  the  Tribunal 
shall  be  seized,  the  interested  parties  must  engage,  in  addressing  it,  to 
accept  its  sentence. 

5.*^  In  each  particular  case,  the  court  shall  be  composed  according  to 
the  conventions  agreed  between  the  litigant  nations,  either  that  the 
Tribunal  may  sit  as  a  whole  or  that  the  nations  may  designate  some  only 
of  its  members  of  an  uneven  member  and  not  less  than  three.  In  the 
case  where  the  court  should  comprise  only  three  judges,  none  of  them 
may  be  either  a  native,  subject  or  citizen  of  the  states  whose  interests 
are  in  litigation. 

^*  The  radical  changes  in  this  paragraph  make  it  advisable  to  reproduce  the  original 
text  as  given  in  Secretary  Hay's  instructions.  Note  that  the  text  as  presented  re- 
versed the  subject  matter  of  this  and  the  preceding  paragraph: 

3.  The  contracting  nations  will  mutually  agree  to  submit  to  the  International 
Tribunal  all  questions  of  disagreement  between  them,  excepting  such  as  may  relate 
to  or  involve  their  political  inde|>endence  or  territorial  integrity.  Questions  of  dw- 
agreement,  with  the  aforesaid  exceptions,  arising  between  an  adherent  state  and  a 
non-adhering  state,  or  between  two  sovereign  states  not  adherent  to  the  treaty,  may, 
with  the  consent  of  both  parties  in  dispute,  be  submitted  to  the  International  Tribu- 
nal for  adjudication,  upon  the  condition  expressed  in  Article  6. 

**  The  original  paragraph  read: 

5.  A  bench  of  judges  for  each  particular  case  shall  consist  of  not  less  than  three  nor 
more  than  seven,  as  may  be  deemed  expedient,  appointed  by  the  unanimous  consent 
of  the  Tribunal,  and  not  to  include  a  member  who  is  either  a  native,  subject  or  citiien 
of  the  state  whose  interests  are  in  ligitation  in  that  case. 
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6.  The  general  expenses  of  the  Tribunal  shall  be  divided  equally  or 
in  equitable  proportion  between  the  adherent  Powers,  but  the  expenses 
arising  from  each  particular  case  shall  be  borne  by  those  which  the 
Tribunal  shall  indicate.  The  emoluments  of  the  judges  may  be  arranged 
in  such  a  manner  that  they  may  be  payable  only  when  the  said  judges 
shall  have  effectively  completed  their  duties  in  the  Tribunal.  The 
presentation  of  a  case  wherein  one  or  both  of  the  parties  may  be  a  non- 
adherent state  shall  be  admitted  only  upon  the  condition  **  that  the 
litigant  states  in  common  accord  take  the  engagement  to  pay  respectively 
such  a  sum  as  the  Tribunal  shall  determine  to  cover  the  expenses  of  the 
procedure. 

7.  Every  litigant  who  shall  have  submitted  a  case  to  the  international 
Tribunal  shall  have  the  right  to  a  second  hearing  of  his  case  before  the 
same  judges,  within  three  months  after  the  sentence  shall  have  been 
verified,  if  he  declares  he  can  invoke  new  testimony  or  questions  of  law 
not  raised  and  not  decided  on  the  first  time." 

8.  The  treaty  herewith  proposed  shall  enter  into  force  when  nine 
sovereign  states,  under  the  conditions  indicated  in  the  resolution,  shall 
have  ratified  its  provisions." 

All  three  proposals  were  now  before  the  Conference,  and  on  June  3 
the  Ck)mmittee  began  its  study  of  that  part  of  the  original  Russian 
basis  of  the  Commission's  work  which  dealt  with  international  arbitra- 
tion. It  was  the  understanding  that  the  court  proposals  would  be  made 
into  an  additional  chapter  under  this  head,  and  the  subject  was  assigned 
to  the  order  of  the  day  for  the  third  session  of  the  Commission  on  June  5 
and  for  the  fifth  session  of  the  Committee  on  June  7.  As  a  matter  of 
fact,  the  Commission  session  was  devoted  to  adopting  eight  articles  of 
the  mediation  chapter,  except  that  at  the  beginning  M.  Beldiman  of 
Rumania  complained  that  the  American  project  for  a  court  had  been 
published  by  the  London  Times  on  June  1  and  by  the  Cologne  Gazette 
the  next  day  despite  the  fact  that  it  had  been  marked  "secret."  Note 
was  taken  of  the  statement  and  the  Rumanian  delegate  was  assured 
that  the  officials  bad  not  given  out  the  text.    This  had  been  done  ad- 

"  The  original  from  here  on  read: 

"Upon  condition  of  a  mutual  agreement  that  the  state  against  which  judgment 
may  be  found  shall  pay,  in  addition  to  the  judgment,  a  sum  to  be  fixed  by  the  Tribu- 
nal for  the  expenses  of  the  adjudication." 

**  The  conditional  clause  was  in  the  following  form  in  the  original: 

''Upon  presentation  of  evidence  that  the  judgment  contains  a  substantial  error  of 
fact  or  law." 

"  Cf.  Scott's  translation,  op,  cit,,  I,  799. 
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visedly  by  Mr.  White,  who  correctly  felt  that  some  knowledge  by  the 
public  of  the  proposal  would  greatly  strengthen  the  chances  of  passing 
it  through  the  Conference. 

On  the  same  day  Sir  Julian  Pauncefote,  in  writing  to  Lord  Salisbury, 
discussed  the  three  projects  before  the  Committee  in  these  words: 

I  am  glad  to  be  able  to  report  that  the  project  which  I  laid  before  the 
Committee  *  *  *  has  met  with  general  concurrence,  although 
amendments  will  be  offered  by  the  delegates  of  Russia  and  of  the  United 
States,  who  have  also  presented  projects  for  a  permanent  tribunal. 
The  British  proposal,  however,  having  been  first  announced  and  first 
presented,  and  being  the  most  acceptable,  will  be  taken  as  the  basis  of 
the  deliberations  of  the  Committee. 

In  view  of  the  opinions  expressed  on  the  subject  in  the  Committee, 
the  delegates  of  Russia,  as  well  as  of  the  United  States,  have  decided  to 
abandon  their  respective  projects,  but  they  intend  to  suggest  to  the 
Committee  the  incorporation  into  the  British  project  of  such  features 
of  their  own  plans  as  may  appear  worthy  of  adoption,  and  which  will 
harmonize  therewith. 

*  *  *  So  far  as  I  have  had  an  opportunity  of  discussing  them  with 
the  Russian  and  American  delegate,  [the  amendments  proposed]  do 
not  appear  to  me  to  give  rise  to  any  serious  objection,  and  I  shall  leave 
them  to  the  appreciation  of  the  Committee  and  to  the  approval  of  your 
lordship,  which  I  have  carefully  reserved." 

Before  examining  in  detail  the  progress  of  the  three  proposals  through 
the  Conference,  it  will  be  well  to  analyze  them  in  order  to  see  wherein 
they  duplicate,  differ  from  or  supplement  each  other.  Baron  Descamps 
has  done  just  this  in  his  report  to  the  seventh  plenary  session: 

The  fundamental  characteristics  of  the  English  project  are  the  follow- 
ing: 

I.  Designation  by  each  of  the  signatory  Powers  of  an  equal  number 
of  arbiters  inscribed  on  a  general  list  as  members  of  the  court. 

II.  Free  choice  made  from  this  list  of  arbiters  called  to  form  the 
active  tribunal  in  the  different  cases  of  recourse  to  arbitration. 

III.  Institution  at  The  Hague  of  an  international  Bureau  serving  as 
clerk  to  the  court  and  providing  for  administrative  services. 

IV.  Institution  of  a  permanent  Council  of  Administration  and  of  high 
control,  composed  of  the  diplomatic  representativ^es  of  the  Powers 
accredited  to  The  Hague,  under  the  presidency  of  the  Minister  of 
Foreign  Affairs  of  the  Netherlands. 

^  See  Miscellaneous  No.  1  {1899),  at  date  cited. 
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The  project  formulated  by  the  Russian  delegation  rested  on  the 
following  bases: 

I.  Designation  by  the  present  Conference,  for  the  period  which  shall 
elapse  until  the  meeting  of  a  new  Conference,  of  five  Powers,  in  order 
that  each  of  them,  in  case  of  a  request  for  arbitration,  may  appoint  a 
judge,  either  from  its  nationals  or  outside  of  them. 

II.  Institution  at  The  Hague  of  a  permanent  Bureau  with  the  mission 
of  eventually  advising  the  five  Powers  of  requests  for  arbitration  which 
are  addressed  to  it. 

The  American  project  is  distinguished  from  the  other  projects  prin- 
cipally by  the  following  characteristics: 

I.  Nomination  by  the  highest  court  of  justice  of  each  state  of  one 
member  of  the  international  Tribunal. 

II.  Organization  of  the  Tribunal  as  soon  as  the  adhesion  of  nine 
Powers  shall  be  assured. 

III.  Composition  of  the  tribunal  called  to  sit  in  each  particular  case 
in  accordance  with  conventions  to  be  made  between  the  states  in  dis- 
pute. These  conventions  may  call  for  the  sitting  of  all  members  or 
some  only,  in  uneven  numbers — at  least  three  members.  Where  the 
court  comprises  only  three  judges,  none  of  them  may  be  a  native, 
subject  or  citizen  of  the  states  whose  interests  are  in  litigation. 

IV.  Right  of  states,  in  certain  determined  cases  and  within  a  certain 
time,  to  a  second  hearing  of  the  cause,  before  the  same  judges.^" 

Analyzing  the  three  projects  in  succ^^ion  in  this  way,  their  relative 
merits  become  clear.  Sir  Julian  Pauncefote's  was  the  most  advanced, 
though  providing  only  a  panel  rather  than  a  real  court;  the  Russian  and 
American  schemes  gave  evidence  of  strong  repression  of-  desirable  ideas 
in  the  fear  that  they  might  prove  too  strong  meat  for  the  Conference 
and  consequently  might  militate  against  the  success  of  the  plan.  The 
British  proposal  in  effect  presented  to  the  Conference  what  it  ought  to 
do  and  threw  the  burden  of  proof  as  to  failure  to  do  it  on  the  Conference; 
the  other  two  started  on  the  assumption  that  the  world  was  ready  only 
for  a  mincing  step,  and  tried  to  disguise  the  motion  involved  in  taking  it. 
This  is  seen  in  the  careful  definition  of  the  nine  Powers  in  the  first  par- 
agraph of  the  American  project,  a  definition  which  was  written  in  at 
The  Hague  in  an  effort  to  make  the  scheme  more  palatable.  As  a  matter 
of  fact,  political  science  is  at  the  present  moment  such  an  inexact  science 
that  it  is  not  safe  to  call  anything  impractical  provided  it  seeks  an  ad- 
vance along  recognized  lines  of  improvement.    The  only  way  to  prove 

1*  Another  translatioa  in  Holls'  Peace  Conference,  238-239;  quoted  in  Scott,  op,  cU., 
I,  279-280. 
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such  a  thing  impractical  is  to  see  it  fail,  and  then  remember  that  the 
phcenix  had  a  habit  of  rising  out  of  its  own  ashes.  But  this  is  meant  as 
a  moral,  not  as  a  criticism.  For  we  must  recognize  that  Sir  Julian 
Pauncefote  was  appealing  essentially  for  a  principle,  while  the  originators 
of  the  other  two  projects  were  primarily  seeking  results;  and  at  that  time 
it  was  the  part  of  statesmanlike  wisdom  to  make  haste  slowly,  and  in 
some  cases  a  mighty  hard  job  to  make  it  at  all. 

In  the  sixth  session  of  the  Committee  of  Examination  in  the  SaHe  de 
la  Trive  on  June  9  the  general  discussion  on  the  principle  of  a  permanent 
court  of  arbitration  began.  M.  Bourgeois,  the  president,  opened  in  his 
capacity  as  French  delegate  with  a  statement  on  behalf  of  his  country. 
In  this  noteworthy  speech  he  made  several  points  that  must  be  recorded. 
"The  French  delegation,"  he  said  in  part,  "considers  that  there  exists 
between  these  various  projects,  notably  between  the  two  projects  em- 
anating from  the  Russian  delegation  and  the  British  delegation,  a  sim- 
ilarity of  principles  and  of  views  capable  of  serving  as  a  basis  for  the  dis- 
cussions of  the  Conference.  Therefore  it  does  not  believe  it  necessary 
to  deposit  a  particular  project  in  its  own  behalf.  *  *  *  It  is  in  the 
same  spirit  of  profound  prudence  and  with  the  same  respect  for  national 
sentiment  that,  in  each  project,  the  authors  have  abstained  from  putting 
forward  the  principle  of  permanence  of  judges.  Indeed,  it  is  impossible 
to  overlook  the  difficulty,  in  the  actual  political  situation  of  the  world,  of 
establishing  a  Tribunal  composed  in  advance  of  a  certain  number  of 
judges  representing  the  different  countries  and  sitting  in  a  permanent 
manner  in  successive  cases.  ^  ♦  ♦  ♦  Freedom  of  recourse  to  the 
arbitral  court  and  freedom  in  the  choice  of  arbiters  would  seem  to  us, 
as  to  the  authors  of  two  projects,  the  very  conditions  of  success  in  the 
cause  which  we  are  unanimous  in  desiring  to  serve  usefully.  *  *  » 
The  French  delegation  considers  it  quite  possible  to  assign  to  this  per- 
manent (bureau)  a  more  efficacious  role.  It  thinks  that  this  bureau 
might  be  invested  with  an  international  mandate,  clearly  limited,  giving 
to  it  a  power  of  initiative  proper  to  facilitate  in  a  great  many  cases  re- 
course of  the  Powers  to  arbitration." 

•  True  in  1899,  but  consider  how  possible  it  proved  to  be  in  1907,  respecting  the 
Court  of  Arbitral  Justice,  after  the  Permanent  Court  had  been  functioning  only  five 
years. 
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Sir  Julian  Pauncefote  read  a  declaration: 

Before  banning  the  very  interesting  discussion  which  must  occupy 
us  today,  I  desire  to  take  the  occasion  to  express  my  thanks  to  my 
Russian  and  American  colleagues  who  have  graciously  consented  that 
the  project  for  a  Permanent  International  Tribunal  of  Arbitration 
which  I  have  had  the  honor  to  deposit  in  Commission  should  be  the 
basis  of  our  deliberations.  From  the  projects  which  they  have  deposited 
improvements  on  mine  may  be  drawn  and  the  Committee  will  appreciate 
their  value  as  well  as  that  of  other  amendments  which  will  doubtless 
be  presented  to  us.  *  *  *  I  am  persuaded  that,  owing  to  the  excep- 
tional talents  which  we  have  the  advantage  of  possessing  in  the  body  of 
this  Committee,  we  shall  succeed  in  producing  a  result  worthy  of  the 
mandate  so  nobly  intrusted  to  the  Conference  by  his  Majesty  the 
Emperor  of  Russia. 

Chevalier  Descamps  as  reporter  then  formally  opened  the  discussion 
by  making  a  preliminary  statement.  **  The  constitution  of  a  permanent 
tribunal  of  arbitration,"  he  said,  "responds  to  the  juridic  conscience  of 
civilized  peoples,  to  the  progress  achieved  in  national  life,  to  the  modem 
development  of  international  litigation,  and  to  the  need  which  compels 
states  in  our  days  to  seek  a  mol'e  accessible  justice  in  a  less  precarious 
peace.  It  can  be  a  powerful  instrument  in  strengthening  devotion  to  law 
throughout  the  world.  And  it  is  a  fact  of  capital  importance  that  three 
projects  of  this  kind  have  been  presented  by  three  great  Powers. 

''The  institution  of  permanent  arbitral  jurisdictions  is  not  an  innova- 
tion without  precedents  in  international  law.  For  instance,  the  Bern 
Convention  of  October  14,  1890,  contains  the  institution  of  a  free  ar- 
bitral tribunal,  to  which  the  German  delegation,  from  the  time  of  the 
first  Conference  of  1878,  wishes  to  intrust  still  more  important  duties. 
Other  offices  of  a  jurisdictional  character  function  under  permanent 
forms  in  international  law.  The  establishment  of  a  permanent  tribunal 
of  arbitration  does  not  present  insurmountable  difficulties  and  it  may  be 
an  important  factor  in  the  international  problem  which  is  before  the 
Hague  Conference. 

''The  difficulties  which  the  realization  of  the  magnanimous  views  of 
the  Emperor  of  Russia  has  encountered  in  other  fields  are  another  reason 
for  us  to  urge  forward  the  organization  of  mediation  and  arbitration. 
We  must  develop  and  consolidate  the  organic  institutions  of  peace. 
There  is  on  this  point  a  general  expectancy  in  every  land,  and  the  con- 
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ference  can  not,  without  serious  disadvantages,  disappoint  it.  The 
proportions  which  we  shall  give  to  the  work  that  we  are  about  to  under- 
take will  be,  without  doubt,  modest;  but  the  future  will  develop  whatever 
fertility  this  work  has  for  the  welfare  of  the  nations  and  for  the  progress 
of  humanity.  As  for  the  delegates  to  this  conference  it  will  be,  without 
doubt,  one  of  the  greatest  joys  of  their  lives  to  have  cooperated  in  the 
achievement  of  this  result, — the  fraternal  approach  of  the  nations  and 
the  stability  of  general  peace." 

Chevalier  Descamps  added  that  some  improvements  might  be  made 
in  the  projects  by  borrowing  certain  provisions  from  the  project  worked 
out  by  the  Interparliamentary  Union,  and  reserved  the  right  to  bring 
suggestions  from  this  source  forward  in  the  course  of  the  proceedings. 
Since  this  was  done  and  had  much  to  do  with  the  resultant  practical 
qualities  of  the  court,  the  Union's  project  may  be  considered  the  fourth 
source  of  the  Permanent  Court.  Secretary  Hay's  memorandum  in- 
dicates that  it  was  also  one  of  the  prototypes  of  the  American  proposal. 
The  Union's  project  was  the  product  of  four  years'  study,  the  subject 
having  first  arisen  at  the  third  conference  at  Rome  in  1891,  when  the 
Interparliamentary  groups  were  asked  in  a  resolution  to  put  it  on  the 
order  of  the  day  of  the  next  conference.  At  Bern  in  1892  Professor 
Hilty  of  Switzerland  presented  a  proposition  covering  neutrality,  laws 
of  war,  mediation,  arbitral  procedure  and  the  rudiments  of  a  court. 
This  proposition  was  referred  to  a  commission  of  six  members  of  which 
the  Hon.  Philip  Stanhope  (now  Lord  Weardale)  was  reporter.  He 
enlisted  the  support  of  Mr.  Gladstone,  then  premier,  who  wrote  a  letter 
to  the  members  of  the  bureau  in  1893  commending  the  scheme.  The 
present  Lord  Weardale  at  the  1894  conference  submitted  the  resolutions 
decided  on  by  the  commission  and  at  the  sixth  conference  in  1895  at 
Brussels  the  project  was  adopted  on  the  report  of  Senator  Houzeau  de 
Lehaie  of  Belgium.  The  commission  was  continued  with  Chevalier 
Descamps  as  its  president  and  he  was  specially  charged  with  securing  the 
adoption  of  the  scheme  by  the  Powers,  a  duty  which  led  to  the  prepara- 
tion of  the  essay  already  several  times  referred  to.^^ 

Dr   Zorn  of  Germany  took  the  floor  after  Chevalier  Descamps  had 

**  See  Union  inter parlementaire^  tUsoluiions  des  confirenceSf     ♦     ♦     ♦     p^r  Chris- 
tian  L.  Lange.  Misch  &  Thron,  BruaseJs,  1911,  pp.  12-13,  40-42,  44-16,  53-56. 
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finished.  He  had  listened,  he  said,  with  the  greatest  attention  and  pro- 
found emotion  to  the  declarations  of  Messrs.  Bourgeois,  Pauncefote 
and  Descamps.  He  realized  the  solemnity  of  this  hour  when  the  rep- 
resentatives of  civilized  states  had  spoken  on  one  of  the  gravest  problems 
which  could  be  discussed.  He  hoped  that  a  day  would  come  when  the 
noble  wish  of  his  Majesty  the  Emperor  of  Russia  may  be  entirely  ful- 
filled and  when  differences  between  states  shall,  for  the  most  part  and 
so  far  as  they  do  not  touch  vital  interests  and  national  honor,  be  brought 
before  a  permanent  international  jurisdiction.  But,  he  added,  "filled 
as  I  am  personally  with  this  hope,  I  cannot,  I  must  not  give  myself  up 
to  illusions,  and  such,  I  am  certain,  is  the  opinion  of  my  government. 
We  must  clearly  recognize  that  the  innovation  proposed  for  examination 
by  the  Committee  is  still  in  the  state  of  a  noble  project.  It  cannot  be 
realized  without  allowing  many  risks,  even  many  dangers,  of  which 
prudence  must  take  account.  Is  it  not  advisable  to  wait  until  prelim- 
inary experiments  can  be  made  of  this  order  of  ideas?  If  these  experi- 
ments can  succeed  and  if  they  should  confirm  our  hopes,  the  German 
Government  will  not  hesitate  to  try  them  by  accepting  the  attempt  at 
arbitration  of  a  much  more  extended  character  than  it  has  practiced 
up  to  the  present  time.  But  it  cannot  pronounce  on  the  organization 
of  a  permanent  tribunal  before  having  previously  had  satisfactory 
experience  of  an  occasional  court  of  arbitration.  Under  these  condi- 
tions, ♦  ♦  ♦  I  regret  to  have  to  ask  a  return  to  Article  13  of  the 
original  Russian  project,  for  this  project  exactly  represents  the  opinion 
of  the  Imperial  German  Government,  according  to  my  view."^^ 

This  statement,  however  it  was  disguised  by  fair  words  and  left- 
handed  promises  of  interest,  was  nothing  more  or  less  than  an  announce- 
ment that  Germany  intended  to  stick  to  the  old  order  without  a  serious, 
or  even  a  fair,  attempt  to  improve  that  order.  One  may  honestly  be- 
lieve a  certain  step  is  wrong  and  refrain  from  taking  it  without  fault,  but 
to  reject  out  of  hand  a  step,  that  one  approves,  simply  because  it  has 
never  been  taken  and  allegedly  is  not  yet  fully  enough  precedented — well, 
is  not  logical.    Nor  did  Dr.  Zom's  attitude  convince  the  Committee. 

M.  Asser  of  Holland  admitted  that  it  might  be  useful  to  make  ex- 

<*  This  and  the  succeeding  account  of  proceedings  is  taken,  by  translation  or  sum- 
mary, from  Confirence  intemationale  de  la  Paix,  IV,  18^21. 
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periments,  but  so  far  as  concerned  occasional  arlHtratioa  they  had  al» 
ready  been  made.  Those  which  remained  to  tiy  woe  |xeciaely  those 
that  the  projects  mider  discussion  proposed,  since  they  anticipated  the 
institution  of  a  court  to  which  the  states  would  have  the  dioioe  of  re- 
ferring without  ever  being  obliged  to  do  so.  It  seemed  that  the  conclu- 
sion of  Dr.  Zom  might  be  less  absolute  and  that,  without  receding  from 
the  opinion  he  had  just  developed  with  an  emphasis  which  had  strongly 
affected  the  Committee,  he  might  abstain  from  opposing  the  establish- 
ment of  a  permanent  tribunal  of  arbitration  and  consent  to  consider  it» 
in  the  expresdon  of  Count  Nigra,  as  a  temporary  "  permanent  tribunaL'' 

Dr.  Zom  did  not  deny  the  value  of  M.  Asser's  argument,  but  he  raised 
more  than  one  objection.  Especially  was  there  an  indisputable  difference 
between  an  occasional  arbitration  and  the  institution  of  a  tribunal 
charged  permanently  with  exercising  the  role  of  arbiter,  following  a  code 
of  procedure  and  rules  determined  in  advance.  Further,  the  German 
del^ate  recalled  that  the  Russian  Government  had  changed  its  initial 
project.  The  German  Government  had  accepted  the  original  Russian 
project,  and  not  another,  as  the  basis  of  the  work.  He  could  not  at  that 
time  accept,  even  as  a  matter  of  experiment,  the  institution  of  a  tem- 
porary "permanent  tribunal"  because:  (1)  this  institution  was  not  pro- 
vided for  in  the  initial  program  of  the  Russian  Government;  (2)  in 
reality,  it  is  very  probable  that  the  temporary  permanent  tribunal  would 
not  be  long  in  becoming  definitive.  He  therefore  insisted  on  reserving 
as  to  the  future. 

Count  Nigra  of  Italy,  experienced  not  only  as  a  diplomat  but  as  a 
statesman,  appealed  directly  to  Dr.  Zom's  spirit  of  conciliation  and  in  a 
few  words  pointed  out  the  consequences  of  a  too  absolute  decision  on  a 
question  which  interested  all  humanity  to  so  great  a  degree.  "The  im- 
patience with  which  the  results  of  our  work  are  awaited  by  public 
opinion,"  he  said,  "is  so  great  that  it  would  be  dangerous  to  refuse 
acceptance  of  a  court  of  arbitration.  If  the  Conference  opposes  to  this 
impatience  a  nan  posaumria  or  inadequate  satisfaction,  the  fraud  would 
be  violent  (la  deception  serait  vive).  The  Conference  in  this  case  would 
incur  a  grave  responsibility  toward  history,  toward  the  world  and  to- 
ward the  Russian  Emperor  himself."  Chevalier  Descamps  supported 
Count  Nigra's  statement. 


THE  OBIOIN  OF  THE  HAOUE  ARBITRAL  GOURTP  796 

Dr.  Zom  responded  that  he  was  extremely  sensitive  to  these  considera- 
tions and  would  take  the  most  careful  account  of  them  by  not  abstaining 
from  participation  in  the  work  of  the  Conunittee,  but  it  must  be  under- 
stood that  be  could  not  engage  his  government.  His  formal  declaration 
reserved  his  (that  is,  Germany's)  "subsequent  freedom  of  action." 
To  that  reserve  no  one  could  have  objected  in  the  first  place,  if  it  had 
been  made  without  the  accompaniment  of  the  unfortunate  discussion. 

"When  the  Russian  Government  formulated  its  first  propositions 
concerning  arbitration,"  explained  M.  de  Martens  after  Dr.  Zom's  res- 
ervation, ''it  undoubtedly  had  in  mind  only  the  general  lines  of  the  proj- 
ect which  it  first  distributed,  but  this  project,  it  was  well  understood, 
was  only  a  skeleton  and  necessarily  allowed  of  numerous  develop- 
ments. ♦  ♦  ♦  There  are  in  the  various  projects  under  discussion 
provisions  which  could  naturally  provoke  the  fears  Dr.  Zom  has  inter- 
preted, but  this  is  only  a  misunderstanding  which  it  will  be  easy  to  dis- 
sipate in  the  course  of  the  amicable  discussion  which  is  going  to  take 
place." 

M.  de  Martens  suggested  heading  the  project  by  a  provision  spe- 
cifically indicating  the  court's  optional  character.  Sir  Julian  Pauncefote 
expressM  the  belief  that  this  was  already  taken  care  of,  Count  Nigra 
suggested  a  change  to  the  stipulated  effect  in  the  first  article,  Chevalier 
Descamps  thought  the  whole  question  might  be  resolved  by  putting  the 
word  "free"  in  the  court's  title,  and  M.  Bourgeois  ended  the  discussion 
by  saying  that  the  Committee  was  unanimous  in  declaring  that  the  court 
must  not  be  obligatory  for  anybody  and  suggesting  that,  the  principle 
being  fixed,  the  question  should  be  settled  in  its  proper  place  in  the 
course  of  the  proceedings.    This  suggestion  was  accepted. 

M.  Odier  of  Switzerland  nevertheless  asked  to  support  expressly  the 
declarations  of  Chevalier  Descamps  and  Count  Nigra  in  favor  of  a  court, 
and  as  he  represented  not  only  a  neutralized  but  a  small  state  it  is  in- 
teresting to  read  his  words: 

More  than  one  hope,  more  than  one  expectation,  of  arbitration  has 
dawned  on  the  world;  and  popular  opinion  has  the  conviction  that  in  this 
direction,  above  all,  important  steps  will  be  taken  by  the  Conference. 
No  one  can  deny,  in  fact,  that  we  are  able  at  this  moment  to  take  a  new 
and  decisive  step  in  the  path  of  progress.  Shall  we  draw  back,  or  re- 
duce to  insignificant  proportions  the  importance  of  the  innovation  ex- 
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pected  of  us?  If  so,  we  should  arouse  a  universal  disappointment,  the 
responsibility  for  which  would  press  heavily  upon  us  and  our  govern- 
ments. The  serious  innovation  which  we  can  offer  humanity  is  the 
constitution  of  a  permanent  body  which  may  render  manifest  to  the 
eyes  of  the  world,  tangible  as  it  were,  the  progress  realized. 

Professor  Heinrich  Lammasch  now  spoke  for  Austria-Hungary  and 
took  the  statesmanlike  attitude  for  a  delegate  from  a  country  unsym- 
pathetic with  the  thing  proposed.  If  Germany  had  said  no  more  it 
would  have  been  fortunate  and  an  honor  to  her  perspicacity.  Professor 
Lammasch  said  he  was  not  opposed  to  consideration  of  the  Pauncefote 
project  as  a  basis  of  discussion,  although  the  eventuality  of  a  court  was 
not  indicated  in  the  Muravev  circular  and,  despite  the  fact  that  he  could 
not  declare  that  Austria-Hungary  was  ready  to  support  the  establish- 
ment of  a  permanent  tribunal,  which  might  be  conceived  in  very  divers 
forms  according  to  the  course  of  the  discussions  in  Conference.  He 
accepted  the  project  as  a  basis  of  discussion  so  as  not  to  hold  up  so  im- 
portant a  work  of  the  Conference  and  would  contribute  to  this  discussion, 
on  the  understanding  that  his  participation  should  have  only  the  char- 
acter of  a  preliminary  examination  and  in  no  wise  should  engage  his 
government.  Thus  he  responded  fully  both  to  his  duty  to  his  country 
and  to  the  world. 

Mr.  HoUs  put  in  an  appeal  on  behalf  of  the  United  States  in  which  he 
said  in  part: 

I  have  listened  with  the  greatest  attention  to  the  important  exchange 
of  opinion  which  has  just  taken  place  between  the  representatives  of 
different  great  European  states.  It  has  seemed  proper  to  me,  represent- 
ing, as  it  were,  a  new  Power,  that  precedence  in  the  discussion  should 
naturally  be  given  to  the  delegates  of  the  older  countries.  This  is  the 
first  occasion  upon  which  the  United  States  of  America  takes  part  under 
circumstances  so  momentous  in  the  deliberations  of  the  states  of  Europe, 
and  having  heard,  with  profound  interest,  the  views  of  the  great  Eu- 
ropean Powers,  I  consider  it  my  duty  to  my  government,  as  well  as  to 
the  Committee,  to  express  upon  this  important  subject  the  \'iews  of 
the  Government  of  the  United  States  with  the  utmost  frankness. 

I  join  most  sincerely  and  cordially  in  the  requests  which  have  been 
addressed  to  the  honorable  delegate  of  the  German  Empire. 

Nowhere  has  opinion  expressed  itself  with  more  energy  than  in  the 
United  States  in  favor  of  the  initiative  of  his  Majesty  the  Emperor 
of  Russia;  nowhere  has  opinion  given  rise  to  more  aident  wishes  for  the 
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success  of  this  Conference.  By  hundreds  we  have  received  communica- 
tions in  this  sense  coming  not  only  from  the  United  States  of  America 
but  from  the  entire  American  continent;  and  these  addresses  are  signed 
by  organizations  of  the  highest  standing  and  with  full  authority. 

Consequently  we  find  ourselves  bound  by  a  kind  of  moral  engage- 
menty  solemnly  contracted  not  between  governments  but  before  human- 
ity himself.  Let  us  all,  as  is  the  tendency  of  us  Americans,  take  a  point 
of  view  purely  practical  and  let  us  consult  the  world's  opinion.  This 
opinion  is  very  impatient,  as  has  just  been  said,  and  it  is  necessary  to 
add  some  thing  more;  it  is  uneasy.  On  account  of  the  interest,  vital 
for  it,  which  we  have  to  discuss,  it  fears  that  we  may  reach  results  entirely 
apparent  and  platonic.  And  it  is  necessary  to  recognize  thoroughly 
that  these  anxieties  have  their  origin  in  the  experiences  of  a  recent  past. 
A  conference  which  interested  all  humanity,  the  conference  on  labor, 
has  already  met  in  Berlin  under  the  noble  and  generous  inspiration  of 
the  Emperor  William.    What  was  the  result?    Purely  platonic. 

Public  opinion  again  awaits.  It  will  not  pardon  us  for  a  new  dis- 
appointment and  the  very  hopes  that  it  places  in  us  indicate  the  measure 
of  the  disappointment  which  the  failure  of  our  labors  would  cause. 
Undoubtedly  M.  Zorn  is  correct  as  to  the  difference  between  occasional 
arbitration  and  the  first  Russian  project,  but  from  the  practical  point 
of  view,  that  which  preoccupies  opinion,  I  consider  that  we  shall  have 
done  nothing  if  we  separate  without  having  established  a  permanent 
tribunal  of  arbitration. 


This  appeal  to  listen  to  the  voice  of  the  world  was  warmly  supported 
by  M.  Asser,  Sir  Julian  Pauncefote  and  Count  Nigra,  after  which  the 
articles  of  the  Pauncefote  project  went  under  discussion. 

How  the  project  grew  under  the  hands  of  the  Committee  and  the 
Commission,  and  how  the  articles  were  finally  passed  without  discussion 
in  the  seventh  plenary  session  of  July  25  is  a  narrative  beyond  the  scope 
of  this  paper.  Once  the  discussion  was  under  way,  the  work  of  whipping 
the  project  into  shape  went  on  rapidly,  the  first  reading  being  completed 
in  the  sixth,  seventh  and  eighth  sessions  of  the  Conmiittee  on  June  8, 
12  and  21.  In  the  twelfth  session  on  July  1  and  the  thirteenth  on  July  3 
the  project  had  its  second  reading  in  Committee,  involving  considerable 
discussion,  and  there  was  a  third  reading  of  the  whole  convention  as  we 
know  it  in  the  fifteenth  (first  special)  session  on  July  15,  this  being 
necessitated  by  a  decision  of  the  Conmiission  to  combine  the  several 
matters  relating  to  pacific  settlement  of  international  disputes  into  a 
single  convention.    In  the  second  special  session  on  July  17  an  amend- 
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ment  by  Portugal  seeking  to  establish  the  court  as  the  [deferred  tribunal 
was  rejected,  and  a  few  textual  clarifications  were  made. 

The  Commission  took  it  up  in  the  fifth  session  on  July  17,  after  varied 
discussion  on  textual  details,  resulting  in  re-reference  to  the  Committee 
on  certain  points.  This  seadon  gave  the  Permanent  Court  title  its  first 
reading.  The  second  reading  and  adoption  took  place  in  the  Conmiia- 
sion's  seventh  session  on  July  20,  when  more  or  less  revision  of  a  detailed 
character  took  place  in  Articles  23  and  24  and  a  long  discussion  occurred 
dealing  with  the  facultative  character  of  Article  27.  The  plenary  session 
of  July  25  brought  out  only  the  Conference's  satbfaction  with  the  work 
done. 

So  came  into  eidstence  the  court  which  is  the  predecessor  of  the  one 
that  will  henceforth  attract  most  of  the  attention  of  the  public,  the  Court 
of  Arbitral  Justice.  Since  1902  the  Permanent  Court  of  Arbitration  has 
been  in  working  order  and  has  increasingly  giuned  the  confidence  of 
sovereign  states.  Begun  with  26  signatory  states  as  members,  the  con- 
stituent convention  as  revised  in  1907  was  signed  by  43  states  and  has 
been  ratified  by  26  states  and  adhered  to  by  Nicaragua,  which  failed 
to  sign  at  the  Second  Conference.  But  a  protocol  signed  at  The  Hague 
on  June  14,  1907,  by  the  states  contracting  in  1899,  provided  for  the 
reception  and  recording  of  adhesions  from  those  states  added  to  the 
Second  Conference,  it  being  determined  that  admission  was  contingent 
on  acceptance  of  the  work  already  done.  In  accordance  with  this  deci- 
sion, so  far  as  related  to  the  Convention  for  the  Pacific  Settlement  of 
International  Disputes,  of  which  Articles  20-29  contained  the  provisions 
relating  to  the  Permanent  Court  of  Arbitration,  the  jn-i^oks  verbal  of 
adherence  was  signed  by  17  states.  Norway  and  Sweden  had  between 
1899  and  1907  separated,  their  joint  action  at  the  Conference  of  1899 
becoming  efif active  for  each;  so  that  44  states  are  now  bound  by  the  pro- 
visions of  the  1899  convention.  The  form  of  this  convention  was  very 
slightly  changed  in  1907  so  far  as  the  Permanent  Court  of  Arbitration 
was  concerned.  Only  four  paragraphs  were  introduced  and  one  was 
suppressed.  Only  ten  textual  changes  were  made,  of  which  four  were 
purely  linguistic.  All  of  the  alterations  were  relative  to  technical  pro- 
cedure or  precision  in  the  conduct  of  court  affairs.  Abyssinia,  Albania, 
Costa  Rica  and  Honduras  are  at  present  the  only  sovereign  states  not 
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contractants  to  the  court.  The  first  is  deficient  in  legal  machinery, 
the  second  too  new  fo^  membership,  and  the  last  two  are  members  of  the 
Central  American  Court  of  Justice.  The  court  has  truly  become  world- 
wide in  its  scope. 

As  to  legal  business,  its  record  has  been  quite  as  significant.  The  court 
was  declared  formed  by  a  note  of  the  Netherland  Minister  of  Foreign 
AfiFairs  on  April  9,  1901,  and  from  that  date  until  May  22,  1902,  it 
awaited  business.  On  the  latter  date  the  compromia  for  the  first  case, 
the  Pious  Fund  of  the  Califomias,  was  signed.  From  that  date  until  the 
present  time  business  has  been  pending  in  some  stage  all  of  the  time, 
except  for  the  period  from  August  8,  1905,  to  March  14,  1908.  That 
period,  it  will  be  noted,  included  the  year  of  the  Second  Conference. 
In  the  first  three  and  a  half  years  of  the  court's  functioning  four  cases 
were  referred  to  it,  with  two  pending  for  some  of  the  time.  The  second 
stage  of  the  court  may  be  said  to  begin  with  the  compromis  of  the  Norway- 
Sweden  maritime  frontier  case  on  March  14,  1908,  and  from  then  to  the 
present  ten  cases  have  been  beard,  one  being  compromised  out  of  court. 
Two  cases  are  pending  and  for  a  few  days  three  have  been  in  process. 

When  we  consider  that  all  of  the  cases  coming  before  the  court  rep- 
resent problems  that  diplomacy  has  failed  to  solve,  its  efficacy  can  be 
better  appreciated.  But  each  of  these  unsolved  problems  constituted 
a  sore  spot  in  the  relations  between  states  that  has  or  would  fester,  and 
so  have  its  widening  deleterious  influence  on  friendly  intercourse.  The 
mere  presence  of  the  court  has  in  many  instances  prevented  differences 
from  becoming  acute  and  so  unsolvable,  and  its  value  in  this  indirect 
respect  is  probably  greater  than  in  the  actual  solution  of  contentions. 
Any  question  can  be  adjusted  if  the  disputants  are  sincere  in  seeking  a 
solution  and  the  Permanent  Court  of  Arbitration  has  put  the  burden  of 
proof  against  insincerity  in  the  effort.  It  has  done  all  this  because,  in 
the  first  place,  the  world  generally  desired  it,  and,  in  the  second  place, 
because  Sir  Julian  Pauncefote  (later  Lord  Pauncefote),  Russia  through 
Frederick  de  Martens,  the  United  States  through  John  Hay,  David 
Jayne  Hill,  Andrew  D.  White  and  his  colleagues.  Chevalier  Descamps 
of  Belgium,  and  the  Interparliamentary  Union  through  its  project, 
made  the  possibility,  desired  and  discussed  by  about  75  devoted  souls 
through  half  a  dozen  centuries,  a  reality  at  the  First  Peace  Conference. 
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Before  examining  the  Court  of  Arbitral  Justice,  it  will  be  weD  to  caD 
attention  to  prototypes  of  the  Permanent  Court  of  Arbitratioii,  the 
history  of  one  of  which  at  least  considerably  affected  the  origm  ol  the 
plans  for  the  Court  of  Arbitral  Justice  in  1907.    In  the  oflSdal  report  oo 
the  project  of  this  convention.  Dr.  James  Brown  Scott  referred  at  some 
length  to  Article  9  of  the  Articles  of  Confederation  of  1781  under  which 
the  United  States  first  attempted  to  establish  a  govemment.     In  it 
'' arbitration  of  international  difficulties  between  the  States  was  estab- 
lished in  principle  and  in  fact.    *    *    *    Even  a  superficial  examination 
of  (its)  provisions  shows  the  striking  likeness  between  the  court  of  The 
Hague  and  its  American  predecessor  and  prototype.    The  history  of 
the  American  court  of  arbitration  is  quickly  told:  it  failed  to  justify  its 
existence  and,  lacking  the  essential  elements  of  a  court  of  justice,  it 
was  superseded  within  ten  years  of  its  creation  by  the  Supreme  Court."-* 
The  American  delegation  in  1907  knew  of  this  prototype  of  the  Per- 
manent Court  of  Arbitration  and  the  knowledge  of  its  character  and 
history  helped  at  that  time  to  strengthen  the  new  court  project  by  in- 
dicating what  to  avoid  in  its  construction.    It  was  not,  however,  brought 
forward  as  a  horrible  example,  most  likely  for  the  reason  that  this  might 
have  created  a  certain  prejudice  in  the  minds  of  some  del^ations.    The 
other  precedent  is  to  be  found  in  the  Treaty  of  Vienna  of  1815,  Ar- 
ticle 63.  I  do  not  know  that  it  was  mentioned  at  either  Conference,  but  it 
may  be  cited  in  a  line.    The  article  in  question  ends  with  this  statement: 

The  (Germanic)  Confederated  States  likewise  engage  not  to  make  war 
under  any  pretext  and  not  to  prosecute  their  differences  by  force  of 
arms,  but  to  submit  them  to  the  Diet.  It  will  attempt  the  method  of 
mediation  by  means  of  a  commission;  if  it  does  not  succeed  and  a  juridic 
sentence  becomes  necessary,  it  will  be  provided  by  a  specially  organized 
Austregal  judgment  (Austregal'Instam),  to  which  the  litigating  parties 
shall  submit  themselves  without  appeal. 

The  only  apparent  outcome  of  this  provision  seems  to  be  described  in 
Moore's  International  Arbitrations,  5056-5057:  "By  a  decree  of  the  Diet, 

**  On  this  interesting  bit  of  history  see  the  report  in  1  Detunhne  Confirencey  350; 
American  Addresses,  eic.,  117-118;  Scott's  Hague  Peace  Conferences,  1,  428-430,  460- 
464;  2  this  Journal,  TJ^TH,  807-810,  at  which  these  further  citations  are  given; 
J.  C.  Bancroft  Davis,  130  U.  S.  Mxii;  Carson's  History  of  the  Supreme  Court  of  the 
United  States,  I,  66-79;  Jameson's  Essays  on  the  Constitutional  History  of  the  Unitei 
States,  S 
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m&de  at  Frankfort  October  30,  1834,  provision  was  made  for  the  estab- 
lishment of  an  arbitral  tribunal,  for  the  purpose  of  deciding  upon  any 
differences  arising  between  the  States  as  to  the  interpretation  of  the 
Constitution  of  the  Confederation,  or  as  to  the  limits  of  the  cooperation 
accorded  to  the  States  in  the  execution  of  certain  determinate  rights  of 
sovereignty.  Each  of  the  seventeen  members  of  the  ordinary  assembly 
of  the  Diet  was  to  name  every  three  years,  from  the  State  which  he 
represented,  two  eminent  men,  one  from  the  judicial  and  the  other  from 
the  administrative  branch  of  government;  and  from  the  thirty-four 
persons  so  named  as  arbitrators,  arbitral  judges,  not  to  exceed  eight  in 
number,  and  an  umpire,  were  to  be  chosen,  in  a  prescribed  manner,  for 
the  decision  of  each  difference  as  it  might  arise/'  ^^ 

Dents  P.  Myers. 

s«  23  Br.  and  For.  State  Papers,  1191. 

[The  concluding  part  of  this  article  will  appear  in  the  next  number  of 

the  Journal.] 


THE  INTERNATIONAL  RESPONSIBILITY  OF  STATES  FOR 
INJURIES  SUSTAINED  BY  ALIENS  ON  ACXX)UNT  OF  MOB 
VIOLENCE,  INSURRECTIONS  AND  CIVIL  WARS 


It  appears  to  be  generally  accepted  that  IntematicHial  Law  as  we 
know  it  today  had  its  beginnings  in  the  writings  of  the  political  theorists 
of  the  latter  sixteenth  and  early  seventeenth  centuries,  more  particularly 
in  the  memorable  treatise  of  Grotius  which  appeared  in  the  year  1625. 
The  works  of  these  writers  were  produced  during  the  period  of  so-called 
rationalism  when  the  true  historical  view  had  not  yet  been  discovered, 
and  the  precedents  and  examples  which  were  cited  in  support  of  the  new 
rules  of  international  law  were  taken  exclusively  from  Biblical  or  clasHical 
antiquity.  Moreover,  in  this  same  period  Roman  law  was  held  in  high 
esteem,  a  fact  which  further  served  to  focus  attention  upon  and^it  law 
and  custouL  It  is  not  surprising,  therefore,  to  find  that  many  principles 
which  had  regulated  international  conduct  among  European  states, 
especially  those  of  Teutonic  character,  during  the  Middle  Ages,  were 
either  overlooked  or  rejected.  If  we  remember  that  these  principles  had 
been  enforced  by  an  extensive  system  of  municipal  legislation,  we  shall 
understand  why  the  founders  of  international  law  may  have  regarded 
them  as  res  irUerruB  rather  than  as  matters  of  international  import. 
Recently,  however,  the  problems  to  which  these  very  principles  were 
applied  have  become  of  increasing  international  concern  and  vigorous 
attempts  have  been  made  on  the  one  hand  to  preserve  a  sphere  of  munic- 
ipal jurisdiction  and  on  the  other  hand  to  inject  into  our  international 
jurisprudence  the  principles  upon  which  they  were  based.  It  shall 
be  my  purpose  to  show  the  early  development  of  the  rules  which  reg- 
ulated the  question  of  responsibility  for  aliens,  how  they  were  rejected 
by  the  early  publicists  and  what  effect  they  had  upon  later  developments 
in  our  international  law. 

The  responsibility  of  a  state  for  aliens  appears  in  its  most  rudim^itary 
802 
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form  among  the  early  Teutonic  nations;  not,  indeed,  in  the  form  of  an 
international  responsibility,  but  either  as  an  individual  or  a  group  liabil- 
ity. Very  clearly,  in  the  earliest  times,  the  alien,  as  a  clanless  individual 
or  outlaw,  was  without  any  of  the  existing  personal  rights.  He  had  no 
'' wergeld,''  he  was  not  entitled  to  the  peace  and  protection  of  the  locality, 
and  if  by  chance  he  enjoyed  even  liberty  of  person  it  was  only  by  suf- 
ferance and  in  amelioration  of  the  harsh  laws  which  gave  the  local  lord 
title  over  his  person,  as  fer<B  naturce.  How  long  these  practices  sur- 
vived, we  cannot  say,  but  certainly  the  growth  of  a  Oastrecht  so  common 
among  primitive  peoples  was  not  long  in  superseding  the  ancient  cus- 
toms. This  Gastrechtj  or  rights  of  hospitality,  gave  a  certain  quantum 
of  protection  to  the  foreigner  and  was  exercised  more  particularly  as  a 
form  of  patronage  of  a  lord  over  aliens.  In  its  operation  it  was  narrow, 
for  it  was  confined  usually  to  members  of  other  clans  and  was  not  gen- 
erally applied  to  the  clanless  individual.  In  so  far  as  we  may  regard 
this  inter-clan  relation  as  having  any  international  significance,  it  was 
one  of  purely  municipal  sanction. 

With  the  growing  consciousness  of  a  political  life  beyond  the  confines 
of  the  clan  came  a  change  in  the  status  of  the  alien.  Thus,  as  early  as  the 
sixth  century  we  find  that  among  the  Salic  Franks  and  later  among  the 
Ripuarians  and  the  Chamavians  there  grew  up  an  individual  respon- 
sibility for  the  murder  of  domiciled  and  transient  foreigners.  This  ex- 
tension of  right,  in  itself  of  no  little  importance,  was  further  strengthened 
by  the  principle  of  royal  protection  which  appears  first  among  the 
Langobardians.  Indeed  it  was  this  principle  which  later  became  the 
pivot  upon  which  the  rights  of  aliens  were  to  turn. 

The  growth  of  alien  rights  was  not,  however,  confined  to  the  con- 
tinent. In  England,  the  Anglo-Saxons  early  developed  both  the  individ- 
ual liability  for  the  murdered  alien  and  the  protection  of  royal  authority 
over  such  individuals.  Originally  "bote"  appears  to  have  been  made 
to  the  gildegenossen  and  the  king  in  equal  shares,  but  by  the  time  of 
Cnut  II,  the  royal  protection  was  fully  developed.  Again  in  the  Dunsaete, 
a  species  of  international  agreement  between  the  Welsh  and  Saxons, 
we  have  a  mutual  responsibility  provided  for  in  case  of  murder  of  the 
citizens  of  one  contracting  party  by  the  other,  this  responsibility  to  be 
enforced  by  a  system  of  reprisals. 
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The  relation  of  early  law  to  our  present  problem  is  perhaps  not  quite 
clear.  Prima  fade,  it  would  seem  that  these  matters  of  responsibility 
for  injury  and  the  incident  of  royal  protection  were  purely  within  the 
sphere  of  municipal  law.  We  must  remember,  however,  that  the  munic- 
ipal law  of  this  time  had  in  a  certain  degree  an  international  significance. 
It  is  true  that  these  characteristics  were  essentially  objective,  but  all 
subjective  international  law  predicates  the  objective  fundament  which 
is  necessary  to  its  existence.  This  is  distinctive  of  international  law  in 
its  primitive  manifestations,  for  such  indeed  it  is  in  all  its  practical 
operations  and  effects. 

The  protection  of  the  king  over  aliens  was  of  even  greater  significance. 
In  its  inception  it  was  primarily  the  exercise  of  a  personal  pren^ative 
of  the  monarch,  a  right  which  was  assumed  to  be  inherent  in  him  and 
for  which  he  was  rewarded  by  the  escheat  of  lands  of  deceased  foreigners. 
Later  a  great  many  of  these  matters  of  personal  privilege  came  to  be 
regarded  as  belonging  to  the  sovereignty  which  was  inherent  in  the 
royal  position.  This  change  in  the  conception  of  the  source  of  sov- 
ereignty, which  may  have  been  due,  in  some  measure,  to  the  influence 
of  Roman  law  concepts,  brought  with  it  a  concomitant  change  in  the 
idea  of  protection  which,  like  the  sovereignty,  was  henceforth  supposed 
to  rest  in  the  people.  It  is  to  be  noted,  however,  that  this  protective 
function  of  the  sovereignty  restricted  itself  to  the  passive  protection  of 
aliens  and  only  later  developed  into  the  more  active  protection  of  its 
subjects  abroad.  It  is  to  be  noted  that  at  this  time  we  are  dealing  with 
a  right  and  not  with  a  duty  which  the  protective  function  later  developed 
into.  This  was,  perhaps,  because  it  was  a  manifestation  more  of  internal 
than  of  external  sovereignty,  a  condition  which  continued  to  the  time 
of  the  early  publicists. 

The  second  phase  in  the  development  of  the  law  of  responsibility  is 
the  substitution  of  a  group  responsibility  for  that  of  the  single  individual. 
This  change  appears  to  have  been  general  on  the  continent  and  in  Eng- 
land. In  England  this  was  due  to  the  legislation  of  both  Danes  and 
Normans,  who  seized  upon  the  hundred  group  as  a  convenient  agency  for 
imputing  the  liability  for  murdered  foreigners.  The  responsibility  of  the 
hundred  was  very  definitely  extended  in  the  reigns  of  Edward  I  and 
Edward  III  and  of  succeeding  monarchs,  to  comprehend  not  merel}" 
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injuries  to  foreigners  from  certain  acts  of  felonious  character,  but  also 
damages  arising  to  subjects  in  general  from  such  acts  as  well  as  from 
riotous  assemblages. 

On  tne  continent  the  development  of  group  liability  was  more  or 
less  irregular.  In  Spain  the  early  introduction  of  Roman  law  appears 
to  have  inhibited  the  growth  of  the  Teutonic  law,  but  it  was  far  from 
reversing  all  the  existing  jurisprudence,  for  the  individual  responsibility 
of  early  Gothic  law  seems  to  have  persisted  even  to  the  present  day. 
In  the  Empire,  Bavaria  and  Brunswick  retained  laws  of  group  liability, 
and  in  the  customary  laws  both  of  Germany  and  France  the  ancient 
tribal  laws  underwent  some  development,  but  in  nowise  was  this  so  well 
defined  as  in  England.  This  was  not  due  solely  to  the  differences  in 
political  constitution,  but  to  external  factors  of  which  the  long  foreign 
wars  in  which  the  continental  countries  were  almost  incessantly  en- 
gaged were  the  most  important.  These  wars  gradually  brought  about 
the  old  identification  of  alien  with  hoste,  especially  in  France,  which  in 
turn  seems  to  have  influenced  the  Teutonic  countries.  In  the  former 
state,  however,  the  group  liability  does  not  seem  to  have  fallen  wholly 
into  desuetude,  at  least  in  its  application  to  domestic  conditions. 

With  the  identification  of  alien  and  enemy  the  time-honored  custom 
of  royal  protection  lost  its  significance,  and  in  its  stead  arose  the  onerous 
laws  of  naufrage  and  the  droii  d^aubaine  which  placed  ever-increasing 
burdens  on  the  alien.  The  foreign  merchant  alone  appears  to  have 
enjoyed  protection,  and,  indeed,  chiefly  in  the  Empire.  The  legislation 
in  the  form  of  market  peace  and  special  courts  was  general  in  nature  and 
developed  independently  of  the  customary  law  which,  by  the  introduc- 
tion of  the  civil  law,  was  falling  into  disrepute.  But  the  germs  of  the 
group  responsibility  still  existed  which  later  grew  into  the  existing  sys- 
tems of  France  and  Germany. 

Such,  in  brief,  was  the  general  state  in  which  Grotius  found  the  law. 
He  had  before  him  on  the  one  hand  a  well-developed  system  of  juris- 
prudence regulating  the  status  of  aliens  in  accordance  with  the  old 
Teutonic  law;  and  on  the  other  hand  a  system  which  appeared  in  its 
general  tendencies  to  be  growing  in  harmony  with  the  legal  system  for 
which  he  stood.  Moreover,  he  seems  to  have  been  of  the  opinion  that 
the  whole  question  of  foreign  rights  was  more  or  less  a  local  problem  and 
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one  which  was  of  little  international  consequence.  But  there 
few  principles  in  regard  to  responsibility  in  general  which  he  laid  down 
as  fundamental.  These  principles  which  Grotius  introduced  were  based 
on  the  old  private  law  concept,  that  no  one  was  respcHisiMe  for  acts  of 
others  unless  there  were  fault  on  his  part.  The  element  of  fault  might 
be  caused  by  complicity,  by  bad  counsel  or  by  various  other  reasons,  but 
most  of  all  by  complicity  in  the  face  (rf  some  act  which  was  not  ^gaL 
Thus,  he  says,^  "a  civil  community,  like  any  other  ccmununity,  is  not 
bound  by  the  act  of  an  individual  member  thereof  without  some  act 
of  its  own  or  some  omission."  He  goes  on  to  say,  however,  that  rulers 
may  share  in  service  of  others,  "by  their  allowing  and  their  leodving."  ' 
The  former  is  in  cases  where  the  ruler  knows  of  the  offense,  has  the 
power  to  prevent  but  does  not:  ''so  that  he  who  could  have  prevented  is 
held  bound  if  he  did  not  do  so,  and  that  the  knowing  here  spoken  (rf  is 
considered  as  combined  with  willing,  and  that  knowledge  is  taken  along 
with  purpose,  for  he  is  blameless  who  knows  but  cannot  prevent." 

I  have  already  indicated  the  fact  that  Grotius  looked  upon  respcm- 
sibility  as  a  matter  of  municipal  law  and  for  this  reason  he  gave  little 
attention  to  the  question.  It  is  not  easy  to  conjecture  to  what  extent  this 
was  true,  but  one  passage  may  be  taken  as  reasonable  evidence  in  point 
He  says,  "Nor  if  either  soldiers  or  sailors  contrary  to  command  do  any 
damage  to  friends,  are  the  kings  liable,  which  has  been  proven  by  the 
testimony  both  of  France  and  England  that  anyone  without  fault  (rf 
his  own,  is  bound  by  the  acts  of  his  agents,  is  not  a  part  of  the  Law  of 
Nations  by  which  this  controversy  must  be  decided,  but  a  point  of  the 
civil  law.  *  *  *"  And  again,  "♦  ♦  ♦  the  delicts  of  individuals 
which  regard  their  own  community  should  be  left  to  that  community  and 
to  its  rules  to  be  punished  or  passed  over  as  they  choose.  *  ♦  ♦" 
But  even  Grotius  recognized  the  limits  of  local  responsibility.  For,  says 
he,  "*  *  *  there  is  not  the  same  power  left  to  them  in  delicts  which 
in  any  way  pertain  to  human  society  in  general;  for  these  other  states 
and  their  rulers  may  be  prosecuted,  as  in  particular  states  there  is  a 
prosecutor  of  certain  offenses  which  anyone  may  put  in  motion;  and 
much  less  have  they  such  a  power  in  offenses  by  which  another  state  or 

1  Grotius,  De  Jure  BeUi  ac  PacU,  Whewell  ed.,  Lib.  II,  XXI,  p.  342. 
*  Ihid.,  p.  342. 
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its  ruler  are  especially  assailed;  and  in  which,  consequently,  the  state  or 
the  ruler,  have,  on  account  of  their  dignity  or  security  a  right  of  exacting 
punishment  as  we  have  said.  This  right  is  not  to  be  impeded  by  the 
state  in  which  the  offender  lives,  or  its  ruler." 

I  am  not  prepared  to  say  that  Grotius  was  particularly  concerned 
with  the  status  of  aliens  when  he  wrote  the  above  passages.  But  what- 
ever was  his  intention,  succeeding  generations  of  publicists  poimced 
upon  these  views,  and  with  but  little  change  they  have  persisted  imtil 
the  present  day.  The  real  significance  in  the  Grotian  theory  lies  not  so 
much  in  this,  as  in  the  fact  that  he  was  the  first  to  draw  the  line  of  de- 
markation  between  municipal  and  international  control  of  these  matters, 
and  thereby  set  in  motion  the  irreat  conflict  between  those  holding  for 
municipal  regulation  and  those  who  contend  for  international  regulation 
of  responsibility. 

Pufendorf  was  the  first  definitely  to  extend  these  passages  to  cases 
involving  injuries  to  aliens.  Close  in  his  footsteps  followed  Vattel,  whose 
views  in  these  matters,  although  practically  built  on  the  writings  of  the 
preceding  publicists,  are  those  which  appear  to  have  definitely  formed 
the  basis  of  international  practice  in  the  early  nineteenth  century.  At 
any  rate,  he  applied  the  Grotian  principles  to  aliens  even  more  explicitly 
than  his  precursors. 

According  to  Vattel,  the  sovereign,  if  he  does  not  prevent  injury  to  a 
foreigner  by  his  subjects,  is  not  less  guilty  than  if  he  had  committed  the 
act  himself.  But,  as  it  is  manifestly  impossible  even  in  the  best  regulated 
states  for  the  sovereign  to  have  absolute  control  over  his  subjects,  it 
would  be  unjust  to  impute  to  the  state  every  delict  committed  by  the 
citizens  thereof.  Consequently,  injury  by  subjects  of  a  state  are  not 
necessarily  to  be  regarded  as  an  offense  on  the  part  of  the  state.  As  it 
stands,  this  principle  contains  a  quantum  of  truth,  although  I  believe 
that  Vattel  wished  to  convey  the  idea  that,  prima  f ode f  the  state  would 
be  liable.  Advocates  of  non-liability,  however,  have  extended  the  mean- 
ing of  these  passages  beyond  their  original  significance.  Thus  Calvo  and 
his  apostles  have  used  these  arguments  to  excess,  accepting  as  fim- 
damental  truths  matters  which  in  reality  are  only  partly  true. 

This  indirect  responsibility  becomes  direct  as  soon  as  the  state  ap- 
proves or  ratifies  the  act.    Such  approval  makes  the  individual  act  a 
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delict  on  the  part  of  the  state.  As  for  reparation,  Vattel,  not  distin- 
guishing between  satisfaction  and  compensation,  believes  in  an  in- 
dividual responsibility.  The  state,  he  thinks,  should  compel  the  tran^ 
gressor  to  give  compensation  or  should  punish  him.  Failing  to  do  this, 
the  state  itself  becomes  responsible.  Apart  from  this  single  contingency 
I  the  state  is  not  liable.' 

The  practical  application  of  these  principles  was  not  realized  until 
after  the  first  quarter  of  the  nineteenth  century.  The  reasons  for  this 
are  apparent.  In  the  first  place,  there  existed  in  most  of  the  leading 
European  states  some  local  form  of  group  or  individual  liability,  such 

I  as  the  himdred  responsibility  in  England,  the  communal  responsibility 

of  France,  or  the  individual  liability  of  Spain.  Such  provision  for  cases 
of  mob  violence  or  insurrection  was  generally  regarded  as  sufficient. 
Moreover,  it  was  not  until  the  beginning  of  the  nineteenth  century,  when 
the  nationals  of  states  were  recognized  as  possessing  certain  rights  and 
privileges,  that  nations  began  to  demand  with  some  consistency  protec- 
tion for  their  subjects  abroad.  The  feeling  began  to  take  root  and  grow, 
that  mere  local  reparation  to  the  injured  alien  individual  was  not  ac- 
tually a  settlement  of  the  international  prejudice  which  would  be  sus- 
tained by  the  injury  to  the  individual,  that  something  more  must  be 
forthcoming.  Then,  too,  local  justice  was  not  always  as  favorable  in 
cases  of  injured  aliens  as  it  might  be,  a  fault  which  international  law 
might  remedy.  But  whatever  the  reasons  were,  it  soon  became  apparent 
that  the  Grotian-Vattel  principles  of  responsibility  were  a  two-handed 
■'';]jj|  sword,  wielded  in  their  more  extended  connotation  by  the  adherents 

of  international  responsibility  as  represented  by  the  claimant  states, 

and  just  as  freely  invoked  in  the  more  restricted  phases  by  those  who 

;  I  believed  in  non-responsibility.    Nor  did  the  contest  limit  itself  to  the 

mere  interpretation  of  theoretical  problems,  but  it  became  a  very  active 
competition  between  municipal  and  international  law  regulation,  a 
contest  which  has  persisted  even  up  to  the  present  day. 
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It  is  fundamental  to  our  discussion  that  the  character  of  responsibility 
in  the  problems  at  hand  is  primarily  one  at  public  law.    I  realize  that  a 


*  Vattel,  Law  of  Naliona  (ed.  Chitty),  vol.  II,  c.  VI,  p.  161,  et  9eq, 
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private  law  treatment  of  the  question  dates  back  to  the  times  of  Grotius, 
but  this  tradition  is  the  more  to  be  deplored  when  we  consider  that  it  is 
in  this  very  matter  where  lies  the  weakness  of  the  Grotian  theory.  The 
responsibility  of  a  state  for  injuries  sustained  by  aliens  in  civil  commo- 
tions, never  assumes  a  real  character  at  private  l^Wf  although  at  times 
it  is  difScuIt  to  distinguish  the  private  from  the  public  law  aspects. 
Wherever  matters  which  might  give  rise  to  international  responsibility 
are  settled  by  the  application  of  private  law  rules,  and  such  cases  do 
arise,  we  may  safely  say  that  there  has  never  existed  an  actual  respon- 
sibility at  international  law,  although  the  potentialities  for  such  were 
present. 

Responsibility  in  its  international  connotation  presupposes  the  viola- 
tion of  some  norm  of  international  law,  and  at  the  same  time,  though 
less  directly,  a  capacity  to  violate  and  to  be  injured.  On  the  question 
of  to  whom  and  by  whom  in  international  law  responsibility  is  imputable 
rests  the  truth  or  fallacy  of  the  public  law  treatment  of  responsibility. 
We  know  that  international  law  is  to  be  regarded  as  the  totality  of  rules 
or  principles  which  governs  the  mutual  relations  between  states,  and 
that  the  individual,  in  so  far  as  his  interests  are  concerned,  is  only  the 
object  of  the  rights  and  duties  of  the  state.  So,  assuming  that  it  is  the 
international  duty  of  a  state  to  protect  the  subjects  of  another  state,  if 
the  former  state  fails  to  administer  this  duty  properly  it  has  violated 
a  rule  of  international  law  for  which  its  responsibility  may  be  engaged, 
not,  indeed,  to  the  injured  individual,  but  to  the  state  of  which  the 
individual  is  a  subject. 

Apart  from  mere  treaty  stipulations,  we  may  regard  as  a  settled  rule 
of  international  law  the  fact  that  a  state  has  the  international  obligation 
to  accord  certain  rights  and  privileges  to  the  subjects  of  another  state. 
The  international  law  in  this  regard  is  supplemented  by  the  municipal 
law  which  prescribes  the  mutual  relation  of  aliens  and  nationals.  From 
this  double  legislation  proceeds  a  double  responsibility,  one,  a  respon- 
sibility between  states,  the  other  a  responsibility  between  state  and 
individual.  The  dangers  of  confusing  the  functions  of  these  two  fields 
of  jurisdiction  are  apparent,  and  from  here  proceeds  much  of  the  dis- 
order which  apf)ears  to  surround  the  question  of  responsibility.  But 
there  is  yet  another  great  source  of  confusion  arising  from  the  character 
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of  the  injury  which  is  the  result  of  the  illegal  act  for  which  the  state  is 
responsible/ 

The  injury  occasioned  by  the  illegal  act  consists  more  in  the  character 
of  the  act  per  se^  than  in  the  result  of  the  act.  This  is  due  to  the  peculiar 
nature  of  international  law,  the  fact  that  its  force  is  potential  rather  than 
positive,  and,  again,  from  the  fact  that  the  injury  is  usually  more  a 
moral  than  a  material  injury.  The  injury  itself  may  be  a  two-fold 
violation  of  right.  That  is  to  say,  it  may  be  a  subjective  or  an  objective 
violation  of  right.  In  the  latter  case  it  is  a  matter  of  municipal  cog- 
nizance, in  the  former  of  international  jurisdiction.  States  have  thought 
that  in  satisfying  the  injury  by  their  own  law  the  other  injury,  from 
whence  proceeds  the  violation  of  international  law,  has  been  fully  re- 
paired. But  thb  b  manifestly  impossible.  International  delicts  are 
not  of  i^ch  a  nature  that  they  may  be  satisfied  by  local  remedies.^ 

From  the  obligation  of  responsibility  which  arises  from  the  injury 
proceeds  the  duty  of  reparation.  This  duty  may  be  either  one  of  satis- 
faction or  one  of  compensation.  The  former  is  very  distinctly  a  repara- 
tion to  the  injured  state,  and  usually  consists  in  a  formal  apology  or  the 
salutary  pimishment  of  offenders  or  some  similar  act.  Compensation 
on  the  other  hand  is  always  a  money  payment.  In  theory  it  is  an  indem- 
nity to  the  injured  state,  not  to  the  individual,  although  in  actual  prac- 
tice either  method  is  followed.  It  is  important  to  note  that  reparation, 
no  matter  in  what  form  it  is  made,  is  always  to  be  regarded  as  the  con- 
crete expression  of  an  assumption  of  liability  and  can  exist  only  when 
such  liability  has  been  acknowledged.  Although  the  making  of  repara- 
tion may  be  prima  facte  evidence  that  responsibility  has  been  acknowl- 
edged, there  is  no  excuse  for  the  statements  that  "aliens  shall  receive 

*  Space  does  not  permit  a  discussion  of  the  illegal  act,  and  its  relation  to  the  deto^ 
minate  subjects.  These  are  two  elements  which  responsibility  presupposes.  The 
third  element  is  the  injury  resulting  from  the  illegal  act. 

*  It  is  worth  while  indicating  the  peculiar  nature  of  the  infraction  of  an  international 
norm.  The  violation  proceeds  primarily  from  the  injury,  as  I  have  indicated,  and  not 
from  the  illegal  act  itself.  This  explains  in  some  measure  the  fact  that,  although  the 
injury  which  gives  rise  to  a  violation  is  in  reality  objective  in  character,  it  is  treated 
as  if  it  were  a  purely  subjective  violation  of  right.  This  subjective  character  arises 
from  the  dual  character  of  any  injury  which  gives  rise  to  an  international  obligation. 
Similarly  in  municipal  law  we  may  have  an  act  which  gives  rise  on  the  one  hand  to  a 
civil  liability  and  on  the  other  to  a  criminal  responsibility. 
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indemnity  under  such  and  such  circumstances."  This  is  mistaking 
cause  for  eflfect  in  a  way  not  particularly  creditable  to  the  publicist  who 
makes  it.  Pa3rment  of  indemnity  to  the  injured  individual  is  res  intemw, 
that  is,  it  is  a  matter  which  the  injured  state  settles  with  its  injured  sub- 
ject as  it  sees  fit.  The  mere  fact  that  the  parent  state  is  not  obligated 
by  any  rule  of  international  law  to  turn  over  indemnity  to  its  injured 
subjects  would  indicate  that  such  obligation  can  exist  only  by  virtue 
of  its  own  laws.  The  distinction  between  reparation  and  responsibility 
is  a  vital  one,  and  one  upon  which  we  must  insist  if  we  are  to  discuss 
the  problem  adequately. 

So  much  for  the  general  theory  of  responsibility.  Let  us  next  ascer- 
tain to  what  extent  these  principles  are  applicable  to  cases  where  re- 
sponsibility arises  in  cases  of  civil  commotion.  In  the  first  place,  we  must 
recognize  the  fact  that  there  are  obligations  imposed  on  a  state  by  inter- 
national law  in  regard  to  the  rights  and  privileges  of  aliens,  apart  from 
their  purely  conventional  status.  These  rights  are  of  two  sorts,  absolute 
rights  and  personal  rights.  The  personal  rights  are  matters  regulated 
by  municipal  law.  The  absolute  rights  of  aliens  are  regulated  by  inter- 
national law,  and  are  not  so  much  rights  of  the  alien  per  ae,  as  they  are 
rights  of  the  state  of  which  the  alien  is  a  subject.  In  their  narrowest 
sense  these  rights  are  merely  those  of  being  protected  in  person  and 
property,  but  the  growth  of  treaty  regulation  of  these  matters  has  greatly 
extended  the  privileges  of  aliens.  For  our  purposes,  however,  it  is  suffi- 
cient to  assume  these  limited  rights. 

In  so  far  as  the  absolute  rights  of  aliens  are  really  an  iBxtension  of 
right  to  the  state,  we  may  regard  them  as  being  in  some  measure  a 
recognition,  or,  p)erhaps,  an  expression,  of  the  right  which  the  state  has 
of  protecting  its  subjects  abroad.  This  right  is  the  converse  of  the  duty 
of  protecting  aliens,  and  is  as  distinctly  a  manifestation  of  sovereignty, 
as  the  duty  of  protection  is  a  surrender  of  these  rights.  It  is  for  this 
reason  that  I  am  not  inchned  to  regard  either  one  of  these  rights  or 
duties  as  an  incursion  into  the  fundamental  principle  of  the  independence 
of  states.  As  a  general  rule,  we  rarely  find  a  sovereign  right  abridged 
that  there  is  not  some  concurrent  extension  of  sovereignty.* 

*  The  right  of  protection  abroad  depends  in  a  large  measure  on  the  intimacy  of  the 
relation  existing  between  the  state  and  subject.   This  relation  is  regulated  by  munio- 
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From  its  very  nature,  the  right  of  protection  must  express  itself 
through  the  diplomatic  channels.  Many  writers  are,  therefore,  inclined 
to  regard  this  right  as  one  which  should  be  invoked  only  in  cases  of 
dire  necessity,  when  all  ordinary  means  of  obtaining  justice  have  been 
exhausted,  oi:  in  exceptional  cases  which  do  not.  admit  of  municipal 
settlement.  Such  an  attitude  betokens  an  ignorance  of  the  fundamental 
character  of  the  contingencies  which  give  rise  to  responsibility  and  the 
invocation  of  right  of  protection.  We  must  once  more  point  out  that 
in  cases  of  injury  in  civil  war  or  insurrection,  the  violation  is  not  of 
individual  right,  but  of  state  right.  Obviously  situations  of  this  sort 
are  not  to  be  settled  by  local  remedies. 

Leaving  for  the  moment  the  consideration  of  these  questions  of 
obligations  and  duties,  we  may  consider  the  question  of  responsibility 
of  the  state  for  mob  injuries  as  distinguished  from  injuries  the  result 
of  insurrection  or  civil  war.  Mob  injuries  to  aliens  are  almost  always 
a  distinct  injury  to  the  state  itself.  That  is  to  say,  mob  outbreaks 
against  aliens  are  usually  motivated  by  anti-foreign  sentiment  which 
is  to  be  regarded  as  an  attack  upon  the  state  of  which  the  alien  is  sub- 
ject. Such,  for  example,  was  the  general  character  of  the  anti-Italian 
outbreaks  in  the  United  States.  The  responsibility  of  the  state  is  en- 
gaged more  for  this  reason  than  for  any  other,  although  there  is  a  large 
class  of  writers  which  seeks  to  attribute  to  the  fault  of  the  government 
injuries  resulting  from  acts  of  mobs.  This  view  is  not  generally  main- 
tainable. The  most  perfect  police  system  is  neither  omniscient  nor 
omnipotent.  Mob  violence  is  from  its  very  nature  swift  and  unexpected, 
and  for  this  reason,  admitting  the  propriety  of  a  private  law  concept,  it  is 
wrong  to  impute  a  fault  when  one  never  existed.^ 

But  if  we  admit  that,  as  a  general  rule,  liability  is  created  by  injuries 
to  aliens  in  mob  outbreaks,  and  yet  that  there  is  no  fault  on  the  part  of 
the  state,  we  are  led  to  the  conclusion  that  there  may  be  a  responsibility 
without  fault.  It  is  clear  there  may  be  injuries  done  to  aliens  without 
the  knowledge  of  the  state  and  hence  without  the  possibility  of  the  latter 
preventing  such  injuries.    May  we  say  that  under  these  circumstances 

ipal  law.    From  this  point  of  view  we  may  regard  the  right  of  protection  as  a  duty 
as  well. 
^  The  error  has  its  roots  in  the  Grotian  misconception  of  responsibility. 
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the  state  has  actually  committed  a  fault?  If  we  accept  the  view  that 
when  the  state  has  used  due  diligence  it  is  not  to  be  held  at  fault,  there 
seems  to  be  no  reason  whatever  for  imputing  such  fault  to  the  state, 
although  there  still  exists  the  situation  where  responsibility  may  be 
claimed.  The  Aigues  Mortes  affair  and  the  Fortune  Bay  case  are  ex- 
amples in  point.  In  both  of  these  cases  there  was  no  possibility  of  claim- 
ing that  the  government  was  at  fault,  yet  in  both  instances  responsibility 
was  acknowledged  and  indemnity  paid.  Responsibility,  therefore,  in 
cases  of  mob  violence  cannot  be  said  to  depend  upon  the  fault  or  degree 
of  fault  of  the  state,  but  it  proceeds  from  the  nature  of  the  facts  in  the 
case. 

The  problem  of  responsibility  in  cases  of  civil  war  or  insurrection  are 
of  infinitely  greater  diflBculty,  not  only  because  liability  is  not  always 
clearly  defined,  but  on  account  of  the  many  important  points  of  juris- 
diction and  of  sovereignty  which  are  involved. 

As  a  general  rule,  the  stock  argument  against  the  presumption  of 
liability  is  that  a  state  is  not  bound  to  accord  greater  rights  to  aliens 
than  it  would  grant  to  its  own  subjects.  This  is  the  view  held  by  Pradier- 
Fod6r6,  Calvo  and  others.  Thus,  says  the  latter  publicist,  "To  admit 
in  this  case  [internal  strife]  the  responsibility  of  governments,  that  is  to 
say,  the  principle  of  indemnity,  would  create  an  exorbitant  and  perni- 
cious privilege  essentially  favorable  to  powerful  states  and  prejudicial  to 
weaker  nations,  and  to  establish  an  unjustifiable  inequality  between 
nationals  and  foreigners.  *  *  **'  ®  To  his  aid  he  invokes  the  prin- 
ciples of  indef)endence  and  sovereignty. 

A  second  ground  for  non-responsibility  is  found  in  the  idea  that  the 
state  is  not  responsible  when  the  outbreak  is  the  result  of  vis  major. 
This  is  essentially  the  view  of  Fiore,  who  also  adheres  to  the  due  diligence 
view.®  The  concept  of  vis  major  is  a  doctrine  of  municipal  law  which 
has  been  transferred  to  international  jurisprudence  to  enable  a  state 
to  escape  liability  where  it  otherwise  would  be  responsible. 

Hall  ^°  is  the  chief  exponent  of  the  third  view  in  regard  to  non-liability. 
It  is  his  idea  that  the  state  is  not  liable  on  the  ground  that  when  an  alien 

'  Calvo,  Le  droit  international^  Vol.  Ill,  p.  142. 

*  Fiore,  Le  Droit  international  CodiJU  (Antoine  ed.  1911),  p.  326,  et  9eq. 

^  Hall,  iDtemational  Law,  p.  231. 
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settles  in  a  country,  he  does  so  at  his  own  risk.  He  must  be  prepared  to 
accept  the  results  of  civil  war,  "  because  the  occurrence  is  one  over  which, 
from  the  very  nature  of  the  case,  the  government  can  have  no  control." 
He  is  also  of  the  idea  that  a  state  is  not  bound  to  do  more  for  aliens  than 
for  its  own  subjects.  This  same  theory  of  risk  has  been  ingeniously 
converted  by  the  adherents  of  responsibility  in  the  shape  of  the  so-called 
risqiie  itatif.  This  is  intended  to  supplant  the  theory  of  fault,  and  on  the 
theory  ubi  emolumerUum  ibi  onus  ease  debet  the  state  is  responsible  for  the 
injured  alien.  It  may  extricate  itself  from  this  responsibility  by  proving 
the  fault  or  negligence  of  the  victim." 

Such,  in  brief,  are  the  three  chief  arguments  against  responsibility. 
Our  next  inquiry  shall  be  in  regard  to  their  actual  value  as  arguments 
against  non-liability. 

No  nation  would  be  inclined  to  demand  from  another  nation  greater 
privileges  for  its  subjects  residing  in  the  latter  state  than  the  nationals  of 
such  state  themselves  enjoy.  Nor  has  it  the  right,  apart  from  treaty  stip- 
ulations, so  to  do.  All  that  it  car  demand  is  that  its  subjects  be  treated 
in  accordance  with  the  norms  of  international  law.  What  these  rights 
consist  in  we  have  already  seen  and  that  a  violation  of  them  is  an  injury 
to  the  state,  for  which  the  responsibility  of  the  offending  state  may  be 
engaged,  the  concrete  expression  of  which  is  in  reparation.  This  duty, 
we  repeat,  is  to  the  injured  state,  and  not  to  the  injured  individual. 
In  fact,  as  we  have  seen,  the  injured  individual  may  not  receive  any 
part  of  the  indemnity.  If  he  receives  indemnity  and  the  nationals  do 
not,  this  is  merely  an  incidental  inequality,  which  cannot  be  said  to  have 
any  effect  in  international  law,  for,  in  principle,  the  aliens  injured  re- 
ceive the  money  from  their  own  state  and  not  from  the  state  where  they 
were  injured.  The  indemnity  is  part  of  a  relation  between  state  and 
state  and  the  individual  rights  are  merely  objective.  This  fact  would 
seem  to  add  weight  to  the  view  that  reclamations  should  be  made 
through  diplomatic  channels  and  that  the  aliens  need  not  be  compelled 
to  settle  the  matter  of  reparation  themselves  by  local  judicial  process. 

^*  Apart  from  those  three  main  arguments  against  responsibility  there  are  some 
writers,  who,  adhering  to  the  theory  of  fault,  believe  that  it  must  be  met  by  a  ciWI 
responsibility.  These  writers  have  been  led  astray  by  the  existence  of  municipal  law 
regulation  of  responsibility. 
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Should  they  do  so,  it  would  appear  that  they  would  thereby  extinguish 
any  rights  which  they  would  enjoy  under  the  protection  of  their  own 
state.  In  short,  as  far  as  regards  the  alien  individual,  a  new  status  is 
created,  but  local  settlement  can  in  nowise  affect  the  international  in- 
jury. On  the  contrary;  for  the  relation  between  the  states  would  not 
be  affected  by  a  private  action  in  a  municipal  court,  no  more  than  would 
a  civil  action  in  a  municipal  court  bar  the  right  of  the  state  to  prosecute 
criminally. 

A  civil  war  as  vis  major  is  primarily  a  question  of  fact.  As  a  rule  it  is 
looked  upon  as  the  interposition  of  violence  proceeding  from  human 
agency  of  such  a  character  as  to  be  uncontrollable  by  the  entity  against 
whom  it  is  directed.  Sometimes  it  is  held  to  be  S3monymous  with  ''Act 
of  God."  It  is  in  general  difficult  to  look  upon  civil  wars  and  insurrec- 
tions as  cases  of  vis  major,  for  these  are  matters  from  which  it  is  obviously 
impossible  to  exclude  absolutely  the  element  of  will.  This  doctrine  is 
one  to  be  invoked  only  in  exceptional  cases  depending  upon  the  circum- 
stances of  the  case,  but  these  circumstances  must  be  grave  and  over- 
whelming. Thus  the  War  of  Secession  in  the  United  States  is  a  good 
example  of  a  civil  conflict  which  was  generally  regarded  as  a  case  of 
vis  major.  Of  course,  the  fact  that  the  civil  war  itself  is  not  a  case  of 
vis  major,  does  not  preclude  certain  incidents  during  the  insurrection 
from  being  so  regarded. 

In  spite  of  the  certain  quantum  of  truth  which  exists  in  the  theory 
of  risk  both  in  its  individual  aspect  and  in  that  of  the  risque  6tatif,  the 
basic  assumption  in  both  cases  is  wrong,  in  that  it  is  foimded  on  the 
question  to  whom  the  advantage  of  an  aUen  settling  in  a  given  state 
accrues,  which  is  not  in  itself  a  particularly  tenable  grpund.    The  alien 

I 

settling  in  a  country,  unless  it  is  known  to  be  in  a  state  of  fomentation, 
assumes  no  risk.  International  law  has  given  him  the  right  of  protection 
in  person  and  property  by  the  states  in  which  he  is  settled,  and  just  as 
far  as  this  right  extends  he  cannot  be  said  to  have  assumed  a  risk. 

The  risque  ilatif,  on  the  other  hand,  is  based  on  the  somewhat  dubious 
grounds  that  an  alien  settling  in  a  country  is  a  direct  benefit  to  the  state. 
At  any  rate,  we  have  here  the  exact  condition  of  discrimination  between 
aliens  and  nationals,  against  which  so  many  writers  have  fulminated. 
Apart  from  these  considerations,  however,  a  further  objection  exists  in 
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the  fact  that  its  private  law  character  is  with  difficulty  translated  into 
one  of  public  law.  This  is  likewise  true  of  this  theory  in  its  individual 
aspect. 

This  completes  the  discussion  of  the  three  main  arguments  against 
non-liability  which  I  have  endeavored  to  show  are  dependent  upon  cir- 
cumstances. Other  theories  have  been  advanced,  namely,  that  the  state 
is  not  bound  to  the  impossible.  Nemo  tenetvr  ad  impossible.  This  theory 
is  based  on  the  iSction  that  in  revolutions  and  insurrections  injuries  are 
not  to  be  prevented  and  that  hence  the  state  should  not  be  held  liable. 
This  is  the  old  theory  of  fault  in  a  new  coat,  which  we  have  already  dis- 
posed of.  It  may  be  mentioned  in  passing,  however,  that  the  problem 
of  responsibility  is  not  to  be  settled  by  the  mere  application  of  some 
time-honored  legal  maxims.  Despite  the  fimdamental  truth  inherent 
in  these  principles,  to  apply  them  with  axiomatic  rigidity  is  a  matter 
requiring  great  caution. 

When  and  why  is  the  state  responsible,  and  what  exceptions  are 
there  to  these  rules?  There  are  two  cases  in  which  the  liability  of  a 
state  is  practically  absolute:  first,  for  its  own  direct  acts,  and  secondly, 
for  the  acts  of  its  agents.  The  state,  as  any  person  at  law,  is  responsible 
for  its  own  acts.  This  is  a  proposition  which  no  one  would  deny.  The 
responsibility  for  acts  of  its  fimctionaries,  be  these  administrative  or 
judicial,  rests  upon  a  personal  basis,  rather  than  a  material  one,  as  in 
the  case  of  responsibility  for  acts  of  private  individuals.  The  relation  to 
the  individual  concerned  rather  than  the  act  itself  makes  the  state 
responsible.  Another  distinction  of  importance  is  the  question  of 
responsibility  for  acts  done  within  and  without  the  scope  of  an  officer's 
agency.  Acts  within  the  scope  of  an  officer's  agency,  if  in  contravention 
to  the  principles  of  international  law,  will  be  regarded  as  acts  for  which 
the  government  is  responsible.  An  exception  should  be  made,  however, 
in  cases  of  military  commanders  when  responsibility  will  be  primarily 
a  matter  of  circumstance,  depending  on  the  nature  of  the  acts.  The 
enactment  of  statutes  by  which  a  state  denies  responsibility  for  acts  of 
its  agents,  are  without  international  sanction  and  are  an  unjustifiable 
attempt  on  the  part  of  the  state  to  extricate  itself  from  its  international 
obligations.  As  regards  acts  without  the  scope  of  an  officer's  agency, 
these  can  no  more  give  rise  to  an  international  obligation  than  can  a 
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burglary  or  hold-up.  Municipal  law  should  provide  means  of  recovery 
against  such  individuals.  International  compUcations  arise  where  such 
legislation  is  lacking,  and  not  from  the  acts  themselves. 

A  second  class  of  cases  which  may  engage  the  responsibility  of  a  state 
are  those  for  which  a  government  is  held  liable  by  the  laws  of  war.  These 
acts,  committed  by  military  officers  with  the  sanction  of  the  state,  are 
essentially  acts  of  the  state.  It  is  important  to  note,  however,  that  the 
government  will  be  liable  only  for  the  grosser  acts  of  war. 

Whether  or  not  a  government  is  responsible  for  the  acts  of  rebels  is 
one  of  the  great  controverted  questions  of  responsibility.  There  are 
two  contingencies  in  which  the  state  is  clearly  not  liable.  First,  when 
the  insurrection  has  reached  such  a  serious  stage  of  development  that 
the  whole  armed  force  of  the  de  jure  government  is  engaged.  Thus, 
in  the  United  States,  the  great  Civil  War  is  to  be  cited  as  the  best  ex- 
ample of  this  sort.  The  state,  moreover,  is  not  responsible  when  the 
belligerency  of  the  insurgents  has  been  recognized.  This  we  shall 
presently  discuss  more  fully.  Apart  from  these  exceptions,  I  do  not 
think  a  state  may,  in  general,  escape  responsibiUty  for  acts  of  insurgents. 
Certainly,  if  another  state  has  not  recognized  the  belligerence  of  in- 
surgents, they  cannot  address  themselves  to  the  organs  of  the  insurrecto 
government,  and  must  turn  to  the  de  jure  government,  which  remains 
the  only  body  charged  with  the  accomplishment  of  international  duties 
toward  foreigners.  I  do  not  wish  to  be  understood  as  la3dng  down  these 
principles  as  absolute.  Insurgents  are  in  no  way  under  the  control  of 
the  government,  and  it  is  manifestly  impossible  for  the  de  jure  govern- 
ment to  be  responsible  for  all  acts  of  insurgents.  A  cogent  argument 
for  responsibility  is  the  fact  that  a  state  may  avoid  liability  for  insur- 
gents' acts  by  simply  recognizing  their  belligerency.  But  until  this  is 
done  the  insurgents  are  yet  dependents  of  the  government  which  pre- 
tends to  exercise  authority  over  them.  As  regards  the  acts  of  war  of 
insurgent  forces,  the  responsibility,  as  in  the  case  of  the  de  jure  govern- 
ment, is  always  a  question  of  fact,  but  generally  speaking  is  respon- 
sibility in  the  same  measure  and  degree.^* 

^*  The  arbitrations  of  the  question  will  bear  me  out  in  this.  Despite  the  great  odd- 
flict  of  opinion  even  here,  the  general  opinion  is  that  there  is  no  escape  from  liability 
in  the  circumstance  I  have  indicated. 
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The  responsibility  for  rebels  which  we  have  discussed  is  based  on 
the  presumption  that  the  rebels  are  defeated.  In  case,  however,  the  in- 
surgent government  should  become  the  de  jure  government,  the  respon- 
sibility for  acts  of  rebels  is  clear.  The  new  dejure  government  is  respon- 
sible not  only  for  its  own  acts,  heretofore  the  acts  of  rebels,  but  also  for 
the  acts  of  the  previous  government  in  virtue  of  the  fimdamental  prin- 
ciple of  political  science /onna  regiminia  mutata,  nan  miUatur  cimtas  ipsa, 
A  new  government  can  never  escape  liability  for  the  acts  of  its  pred- 
ecessor, for  these  are  acts  of  the  state  which  continue  despite  all  reversal 
in  actual  form  of  government. 

To  these  general  rules  we  must  make  certain  important  exceptions. 
In  the  first  place,  the  state  is  not  responsible  when  an  alien  has  lost  his 
nationality  (''heimatloses"  individual).  Obviously  an  individual  who 
settles  in  a  country  sine  animo  revertendi  is  entitled  to  no  greater  pro- 
tection by  his  former  state  than  the  nationals  of  the  insurrected  country. 
Nor  would  he  be  entitled  to  protection  when  the  act  by  which  he  was  in- 
jured was  the  result  of  his  own  imprudence  or  fault.  Treaty  stipulations 
exempting  states  from  responsibility  will  also  exclude  reclamations  by 
states  whose  subjects  have  suffered  injury.  There  has  been  considerable 
discussion  regarding  the  merits  and  demerits  of  the  treaties,  but  although 
they  may  lack  in  international  expediency,  the  signatories  will  be  bound 
to  their  terms. 

We  have  already  indicated  that  recognition  of  belligerence  of  insur- 
gents relieves  the  parent  state  of  obligations  for  acts  of  insurgents. 
Finally,  we  may  mention  the  fact  that  aliens  cannot  claim  protection 
of  a  state  when  they  enter  a  part  of  country  which  is  notoriously  in  a 
state  of  upheaval  or  when  the  de  jure  government  has  expressly  decreed 
that  persons  entering  such  country  do  so  at  their  pen\.  The  presump- 
tion will  be  when  an  alien  enters  a  country  so  conditioned  that  he  has 
done  so  from  motives  of  personal  gain  and  therefore  at  his  peril. ^' 

So  much  for  the  nature  of  the  international  responsibility  of  the  state. 
I  believe  that  I  have  established  the  fact  that  the  responsibility  of  the 
state  is  the  rule,  and  non-responsibility  the  exception.  For  a  long  time 
this  principle  has  been  disregarded  by  states,  but  the  growing  intricacy 
of  international  relations  has  brought  with  it  a  closer  coordination  of 

"  The  theory  of  risk  enters  here. 
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theory  and  practice.  Some  states  will  doubtless  adhere  to  views  of 
non-responsibility,  but  a  change  is  inevitable  when  they  come  to  a  real- 
ization of  the  fact  that  these  problems  cannot  be  adequately  contem- 
plated by  municipal  law  but  must  be  reserved  for  public  international 
Jaw  cognizance. 

Ill 

The  fact  has  already  been  remarked  upon  that  the  problem  of  respon- 
sibility for  aliens  injured  in  civil  uprisings  became  of  practical  inter- 
national signiiScance  only  after  the  first  quarter  of  the  nineteenth  cen- 
tury. Historically,  it  may  be  regarded  as  an  outgrowth  of  the  whole 
movement  for  individual  rights  which  culminated  in  the  French  Revolu- 
tion. When  states  realized  that  their  nationals  possessed  domestic 
rights  and  privileges,  they  began  to  insist  upon  a  certain  observance  of 
these  rights  by  other  states  when  their  subjects  ventured  abroad,  and, 
vice  versa,  to  extend  these  same  rights  to  aliens  within  their  own  juris- 
diction. Attempts  to  apply  in  practical  cases  the  well  developed  theories 
of  the  early  publicists  were  made  during  the  Napoleonic  wars,  notably 
the  French  Privateer  case  of  1811,^*  but  it  was  not  until  the  revolutionary 
<li8turbances  of  the  thirties  that  we  find  cases  of  significance  arising. 

The  Absolutist  excesses  in  Portugal  in  the  latter  twenties  and  early 
thirties  appear  to  have  included  a  number  of  mob  outrages  on  British 
subjects  as  presumable  adherents  of  the  Constitutionalists.^^  The 
British  Government  demanded  reparation;  the  Portuguese  Government 
attempted  to  equivocate,  but  threats  of  reprisal  brought  a  speedy  com- 
pliance." In  the  subsequent  reconquering  of  Portugal  by  the  Constitu- 
tionalists, there  were  a  number  of  instances  of  injury  to  British  subjects, 
but  apparently  no  reparation  was  made.  The  French  Government, 
however,  fared  better.  An  expedition  imder  Admiral  Roussin  was  dis- 
patched to  the  Tagus  to  demand  reparation  for  injuries  to  French  sub- 
jects. The  Portuguese  were  defeated  in  a  naval  engagement,  and  be- 
sides losing  their  fleet  were  compelled  to  pay  a  considerable  indemnity.  ^^ 

A  more  important  affair  which  is  indicative  of  the  advanced  stand 

"  Moore,  Digest  of  International  Law,  VI,  p.  809. 

"  18  British  &  Foreign  State  Papers,  43,  esp.  p.  103-4,  Case  of  M'Kenna  &  Munro. 

"  Ibid.,  268. 

^  Ibid.,  395. 
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which  Great  Britain  took  in  matters  which  concerned  the  safety  of  h^ 
subjects  in  foreign  lands,  was  the  celebrated  Don  PaciiSco  case. "    The 
facts  are  too  well  known  to  require  more  than  brief  mention.    Pacifico, 
a  British  subject,  residing  in  Athens,  was  the  victim  of  mob  violence  in 
April  1847.    An  outburst  of  anti-Jewish  sentiment  resulted  in  an  attack 
on  his  dwelling  by  a  mob,  who  were  even  aided  or  abetted  by  the 
police,  to  an  alleged  damage  of  over  £30,000.      Pacifico,  it  appears, 
presented  a  claim  to  the  Greek  Government,  but  despairing  of  having 
it  recognized,  appealed  to  the  British  Government.     A  lengthy  cor- 
respondence ensued.     The  Greek  Government  insisted  that  Pacifica 
should  present  his  case  to  a  local  tribunal,  while  the  British  Government 
was  equally  certain  that  it  was  a  matter  of  diplomatic  cognizance.    The 
Greek  Government  failed  to  make  reparation  and  a  pacific  blockade  of 
the  Greek  coast  was  instituted.    New  complications  arose  as  a  result. 
France  offered  to  mediate,  and  after  considerable  dispute  the  matter  was 
arbitrated.     Pacifico  was  allowed  150  pounds  as  damages  for  certain 
claims  he  had  against  Portugal,  the  papers  relating  to  which  the  mob 
had  destroyed.     The  Greek  Government  later  paid  in  cash  about  two 
thirds  of  his  original  claim. 

The  Pacifico  case  was  prolific  of  opinions  on  the  question  of  respon- 
sibility. Palmerston,  in  a  sp)eech  before  the  House  of  Commons,  June  25, 
1850,  came  out  squarely  in  favor  of  responsibility,  but  it  does  not  appear 
that  he  based  his  views  more  upon  theoretical  grounds  than  he  did  on 
the  exigencies  of  foreign  policy.  At  any  rate,  his  views  were  those  con- 
sistently followed  by  Great  Britain  in  all  subsequent  cases. 

Another  case  of  reclamations  against  Greece  occurred  in  1862.  The 
Greek  Government  acknowledged  its  liability  and  promised  compensa- 
tion." The  French  and  Austrian  Governments  also  recovered  for  in- 
juries to  their  subjects.^ 

The  revolutionary  claims  against  Tuscany  and  Naples  are  so  well 
known  that  no  discussion  is  necessary.  For  a  long  time,  due  to  the  in- 
accuracy of  M.  Calvo's  statements,  it  was  supposed  that  the  notes  of 
Schwarzenberg  and  Nesselrode  were  the  law  in  matters  of  responsibility. 

»•  39  Br.  A  For.  St.  Pap.,  332,  et  seq. 
»  58  Ibid.,  1009. 
»/6irf.,  1142. 
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The  British  Government  never  accepted  these  opinions  in  any  form  and 
has  never  acted  on  them.  Nor  has  any  other  government,  as  far  as  I 
know,  except  as  it  wished  to  escape  liability  for  its  transgressions. 

In  1870  a  claim  by  Great  Britain  ^^  was  repudiated  by  Spain  on  rather 
technical  grounds.  One  Jencken,  in  Lorca  on  professional  business,  was 
attacked  by  a  mob  and  was  very  severely  injured.  The  pretext  for  the 
outrage  was  some  barbarous  superstition.  The  Spanish  Government 
punished  the  perpetrators,  but  as  to  the  British  claims  it  pointed  out 
that  Jencken  had  renounced  indemnity  in  the  local  courts  and  therefore 
could  see  no  grounds  for  making  compensation. 

This  case  is  interesting  in  that  it  seems  to  indicate  that  an  express 
renunciation  of  right  in  a  local  court  is  held  to  cancel  the  international 
claim  as  well.  On  the  strict  grounds  of  principle  this  view  is  not  tenable, 
although  as  a  practical  fact  it  is  probably  true  enough  and  affords  a 
striking  instance  of  the  inconsistency  of  theory  and  international  prac- 
tice. Another  fact  worthy  of  notice  is  that  none  of  the  cases  thus  far 
cited  came  up  squarely  on  the  question  of  responsibility,  but  they  seemed 
to  turn  upon  the  question  of  compensation.  This  is  evidence  of  the 
rather  undeveloped  state  of  the  new  theory  of  responsibility  which  seems 
to  have  taken  definite  shape  as  such  only  after  the  European  adjust- 
ments in  1870. 

Many  publicists  are  inclined  to  believe  that,  although  the  more 
powerful  states  are  in  favor  of  responsibility  when  they  themselves  are 
making  reclamations,  when  the  situation  is  reversed  they  hold  entirely 
contrary  views.  In  some  cases  their  views  are  justified,  but  this  has  not 
been  true  of  Great  Britain.  The  Fortune  Bay  case  of  1878  is  evidence 
in  point.  ^^ 

A  number  of  American  fishing  vessels  while  fishing  on  a  Sunday  in 
Fortune  Bay,  Newfoundland,  were  attacked  by  native  fishermen,  who 
destroyed  the  boats  and  nets  and  expelled  them  from  the  bay.  The 
United  States  demanded  reparation  on  the  grounds  that  they  were  fishing 
within  the  limits  and  privileges  granted  by  the  Treaty  of  Washington 
and  that  local  legislation  which  prohibited  Sunday  fishing  could  not 
abridge  their  treaty  privileges.    The  British  Government  took  exception 

«  62  Br.  &  For.  St.  Pap.,  985. 

**  For.  Rel.  187S-81,  Correspondence  with  Great  Britain. 
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to  this  interpretation,"  but  the  United  States  insisted  that,  iirespediTe 
of  the  question  of  treaty  interpretation,  compensation  was  due  for 
violence  suffered.    The  cbum  was  finally  settled  on  these  grounds. 

The  German  view  in  regard  to  responsibility  is  the  same  as  the  British, 
although  it  is  to  be  noted  that  no  cases  have  arisen  in  which  the  respon- 
sibility of  the  German  Government  has  been  claimed.  The  so-caUed 
Salonica  incident  was  the  first  case  involving  the  German  Government.** 
A  number  of  officious  persons  had  forcibly  carried  off  a  Bulgarian  ^1 
to  prevent  her  from  embracing  the  Mohammedan  reli^on.  The  populace 
of  Salonica,  enraged  at  the  proceeding,  threatened  to  attack  the  Amer- 
ican consulate,  where  the  girl  was  hidden.*'  When  the  excitement  was 
at  its  height,  the  French  and  German  consuls  appeared  on  the  scene. 
They  were  surrounded  and  murdered. 

The  German  and  French  Governments  demanded  reparati<Hi.  The 
Turkish  Government  forthwith  admitted  it«  responsibility  and  dis- 
patched an  investigatory  commission  to  the  scene.  The  ringleaders  were 
tried  and  condemned  and  the  consuls  buried  with  honore.  An  indemnity 
was  paid  to  the  families.  Apart  from  the  fact  that  the  injured  parties 
were  both  consuls,  a  circumstance  which  would  not  of  itself  entitle  them 
to  any  greater  amount  of  consideration  than  ordinary  aliens,**  the  attack 
was  palpably  an  attack  on  the  consuls,  not  as  representatives  of  a  par- 
ticular state  or  nationality,  or  as  foreigners  as  such,  but  because  they 
were  Christians.  This  would,  perhaps,  suggest  a  further  basis  for  respon- 
sibility than  has  heretofore  been  mentioned.  As  a  general  rule,  however, 
these  contingencies  are  covered  by  the  rules  already  laid  down. 

A  recent  case  of  some  moment  involving  German  rights  was  the 
first  of  the  so-called  Casablanca  incidents.  In  July,  1907,  a  number  of 
Europeans  employed  on  a  railroad  at  Casablanca  were  murdered  hy 
Moorish  rebels.  Quiet  was  soon  restored,  but  shortly  thereafter  a  French 
cruiser  arrived  and,  against  the  wishes  of  the  local  consuls,  landed  a 
small  and  inadequate  force  of  marines.  The  fears  of  the  consuls  were 
realized.     A  riot  broke  out  and  the  inhabitants  were  joined  by  wild 

«•  72  Br.  *  For.  St.  Pap.,  1267. 

•'  Slaatiarckw,  30/333,  33/108. 

"  The  AmericaD  consul  was  abseDt  at  the  time.    For.  Rel.  1876,  569. 

*  Conauls  do  not  enjoy  the  immunities  of  diplomatic  officers  in  these  matters. 
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tribes  from  the  hills.  The  French  cruiser  opened  fire  on  the  town,  and 
when  the  French  and  Spanish  reinforcing  fleets  arrived  the  French 
vessels  continued  the  bombardment.  There  was  considerable  loss  of 
life  and  property,  for  the  town  was  practically  wiped  out. 

The  German  interests  in  Casablanca  were  considerable  and  within 
a  short  time  the  French  Government  was  requested  to  make  reparation 
for  the  injuries  suffered.  The  French  Cabinet  issued  a  note  (10  Septem- 
ber, 1907)  ^  in  which  they  decided  that  the  Government  of  Morocco 
was  to  be  responsible  for  the  murder  of  July  30,  as  well  as  for  the  injuries 
resulting  from  the  plundering  and  suppression  of  disorders.  The  in- 
demnities were  to  be  fixed  by  a  commission,  and  the  Minister  of  Foreign 
Affairs  was  charged  with  the  execution  of  these  matters. 

This  case  illustrates  what  has  been  said  before,  namely,  that  the 
exigencies  of  modem  international  policy  are  compelling  a  recogni- 
tion of  the  law  of  responsibility.  Certainly  in  this  case  it  was  on 
account  of  the  extraneous  influences  upon  the  responsible  government 
which  constrained  an  acknowledgment  of  liability.  It  will  be  remem- 
bered that  the  events  just  narrated  followed  close  on  the  heels  of  the 
Algeciras  acts.  It  is  doubtful  if  under  different  circumstances  France 
would  have  been  as  amenable  to  German  claims.  Germany's  position 
has  been  further  emphasized  by  South  American  and  Chinese  cases. 

Up  to  the  present  point  in  the  discussion  we  have  not  come  to  cases 
of  conflict  of  municipal  and  international  law.  In  France,  where  exists 
an  elaborate  system  of  conmiunal  responsibility,  the  interrelation  of  the 
local  and  international  law  is  much  closer.  The  law  of  conmiunal 
responsibility  in  its  modem  form  dates  from  the  days  of  the  French 
Revolution,  although,  as  I  have  indicated,  it  is  probably  of  much  greater 
antiquity.  Shortly  after  the  July  revolution  in  1830,  the  Court  of 
Cassation  declared  the  law  of  communal  responsibility  inapplicable  to 
cities  of  the  size  of  Paris,  and  by  its  decision  excluded  claims  of  re- 
sponsibility from  local  cognizance.  In  this  particular  case  a  special  law 
was  passed  to  meet  the  exigencies  of  the  situation.  The  sum  of  2,000,000 
francs  was  placed  at  the  disposal  of  the  government  for  the  settlement  of 
claims  arising  out  of  the  revolutionary  events  of  that  year.^    It  is  im- 

^  54  Journal  de  Droit  IrUemational  Privi,  1257. 
«•  30  Duvergier,  Lois  et  CoUection,  138. 
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portant  to  note  that  this  law  was  not  dedgoated  as  "aeamre"  or  fud  in 
the  sense  in  which  M.  Calvo  has  understood  it.^  This  characteristic  of 
aid  applied  only  to  those  injured  or  wounded  in  defending  the  cause  of 
the  republic.  Persons  whose  property  had  been  injured  were  to  be  in- 
demnified by  the  state. 

The  indemnifications  furnished  by  France  at  the  close  of  the  revolu- 
tionary  upheavals  of  1848  were  also  of  importance.  By  a  presidential 
decree  of  24  December,  1851,  a  special  fund  of  5,000,000  francs  was 
created  to  settle  claims.  The  decree  pointed  out,  however,  that  the 
state  was  not  under  a  legal  duty  to  do  this  but  was  acting  in  accordance 
with  the  dictates  of  equity  and  political  safety." 

After  the  establishment  of  the  third  republic,  a  very  different  situation 
presented  itself.  Here  were  losses  resulting  not  only  from  the  Pruaaan 
war  but  also  those  which  were  incident  to  the  excesses  due  to  the  Com- 
munist  reg^e.  On  the  basis  of  a  report  by  a  commission  of  the  Asaem- 
bly,  100,000,000  francs  were  voted  to  be  distributed  pro  rata  among  the 
departments.  This  sum  was  later  supplemented  by  an  appropriation 
of  120  million  and  finally  by  one  of  50,000  francs.  It  is  clear  that  no 
attempt  was  made  to  distinguish  between  the  two  types  of  losses.  Nor 
does  any  distinction  appear  to  have  been  made  between  the  claims  d 
aliens  and  nationals.  The  only  point  of  interest  in  the  whole  affair  is 
that  the  budget  commission  eicpressed  itself  as  havii^  no  intention  of 
creating  a  right  to  indemnity  nor  of  sanctioning  a  state  debt,  although  it 
did  distinguish  the  claims  arising  from  injuries  received  at  hands  of 
regular  troops  in  the  reconquest  of  Paris." 

These  three  cases  have  been  cited,  not  so  much  because  they  are  illus- 
trative of  any  comprehensive  development  in  the  theory  of  responsibility, 
but  because  they  laid  a  certain  basis  for  the  practice  of  France  in  the 
years  following,  for,  although  the  general  tendency  in  France  even  as 
early  as  the  year  1830  appears  to  have  been  to  rect^ize  the  principle 
of  responsibility,  yet,  as  we  have  already  noted,  the  question  does  not 
seem  to  have  been  of  any  particular  moment  until  after  the  second  half 
of  the  nineteenth  century.    Nor  are  these  cases  to  be  looked  upon  as 

» III  Calvo,  op.  ea.,  160. 
"  51  Duvergier,  op.  cil.,  538. 
"Calvo,  op.  cit..  Ill,  154. 
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expressions  of  republican  generosity  such  as  frequently  are  to  be  found 
in  successful  revolutions.  The  Privateers  case  of  1811,^^  the  Pastry  War 
claims  against  Mexico  in  1838  and  again  in  1866,  and  the  Japanese  case 
of  1868  are  all  evidence  of  the  degree  to  which  France  was  willing  to 
carry  her  convictions  on  the  subject  of  responsibility.  Inasmuch  as  the 
other  cases  mentioned  will  be  discussed  further  on,  let  us  examine  the 
facts  in  the  Japanese  claims  case  of  the  year  1868.^' 

Free  entrance  to  the  harbor  of  Osaka  had  been  granted  to  France  by 
treaty.  The  corvette  Dupleix  was  commissioned  to  make  soundings 
of  the  passage  and  for  this  purpose  despatched  its  steam  launch  up  the 
coast.  The  following  day  came  the  news  that  the  launch  had  been 
attacked  by  a  mob  and  everyone  on  board  had  been  killed  or  had  dis- 
appeared. Only  two  men  survived  the  massacre.  The  consuls  of  the 
Powers  at  once  withdrew  from  Osaka  and  the  French  Government  de- 
manded an  acknowledgment  of  liability  by  the  Japanese  Government. 
This  was  immediately  forthcoming.  "They  [the  Japanese  Government] 
recognized  the  fact  that  our  men  were  exempt  from  all  blame,  that  the 
massacre  was  without  possible  excuse  and  that  a  signal  punishment 
was  necessary."  '*  The  Japanese  Government  carried  out  its  promises. 
The  offenders  were  executed,  an  official  apology  was  read  on  board  the 
Dupleix  and  an  indemnity  of  150,000  piasters  was  paid  to  the  French 
Government. 

We  have  already  seen  that  a  no  less  determined  stand  was  taken  by 
France  in  the  celebrated  Salonica  case.  And  so,  too,  in  the  question  of 
claims  against  Spain  for  the  injuries  resulting  from  the  Carlist  rebellion 
of  the  seventies.'* 

The  facts  are  familiar.  Queen  Isabella  was  driven  from  her  throne 
in  1868  and  for  the  next  five  or  six  years  Spain  was  the  scene  of  the  worst 
internal  strife.  The  party  supporting  Alfonso,  son  of  the  late  Queen, 
finally  emerged  successful.  During  the  revolution,  the  adherents  of 
Don  Carlos  had  operated  in  the  vicinity  of  the  French  border  and  the 
injuries  to  the  French  subjects  in  these  regions  were  considerable. 

"  Moore,  Digest,  VI.,  p.  809. 

**  StaatsarchiVf  16,  p.  119;  Archives  Diplomatiquea,  Ser.  1,  33-4,  p.  601. 

**  Staataarchiv,  16,  p.  121. 

M  Cambridge  Mod.  Hist.,  XII,  258. 
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France  requested  reparation  for  the  injuries  and  loeses.  Ilie  Spanish 
Government,  in  view  of  tlie  law  of  individual  liability  which  ezisto] 
there,  at  first  refused  to  conmder  the  request  and  indicated  that  the  in- 
jured parties  might  sue  the  perpetrators  of  the  outrages  for  damages. 
Settlement  was  finally  made  by  special  law  in  consideratioo  of  a  cnMS- 
payment  by  France  for  the  injuries  which  Spanish  subjects  had  bub- 
talned  in  Algeria." 

The  Spanish  claims  against  France  are  worthy  of  mention.*'  In 
June,  1881,  Spanish  colonists  settled  in  South  Oran,  Algeria,  were  the 
victims  of  the  incursions  of  Arabs.  Sp^n  demanded  reparation,  but 
M.  Barth41emy-Saint-Hilaire,  Minister  for  Foreign  Affairs,  replied  that, 
although  the  French  Government  had  reason  to  follow  the  events  in  Alge- 
ria with  solicitude,  in  cases  of  this  sort  the  govenmient  had  never  dis- 
tioguished  between  nationals  and  aliens,  and  that  the  latter  enjoyed  the 
same  benefits  from  measures  of  reparation  as  the  nationals.  "Measures 
of  reparation  evidently  could  not  proceed  from  a  legal  obligation." 
The  events  in  Saida  were  to  be  classed  among  those  inevitable  happen- 
ings to  which  the  inhabitants  are  exposed,  as,  for  instance,  the  devasta- 
tion of  a  plEigue,  events  which  could  not  engt^  the  responsibility  of  a 
state.*^  Finally,  he  pointed  out  that  the  Spanish  bad  denied  their 
responsibility  for  insurrection,  on  the  basis  of  the  same  "universally 
consecrated  theory."  Nevertheless,  he  agreed  that  if  Spain  would 
indemnify  France  the  latter  would  make  similar  concessions.  M. 
Barth^lemy-Saint-Hilaire  neglected  to  mention  that  France's  claims 
against  Spain  had  not  been  in  accordance  with  his  "imiversally  con- 
secrated theory."  The  Spanish  Government  did  not  avail  itself  of  thb 
inconsistency,  however,  but,  as  we  have  seen,  was  amenable  to  the 
French  claims.'*  The  present  case  was  clearly  one  of  an  eye  for  an  e>'e, 
and,  for  this  reason,  whatever  expressions  of  principle  were  made,  were 
not  of  great  importance.  In  fact,  when,  in  1893,  Brazil  availed  itself  of 
Berth^lemy-Saint-Hilaire'a  dictum,  France  protested  vigorously  and 
finally  compelled  payment. 

"  Arehimi  DijAomatiques,  1882-3,  p.  120;  Jout.  Privi,  1888,  p.  293. 

"  Arch.  Dip.,  1882-3,  III,  p.  57;  1  R.  D.  I.  P.,  p.  177. 

"  Arch.  Dip..  Ser.  2,  Vol.  7,  p.  59. 

•*  France's  share,  900,000  fr.     Arch.  Dip.,  loc.  cU.,  p.  71. 
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A  situation  similar  to  the  previous  one  arose  in  1893  as  a  result  of  the 
well  known  ''Aigues  Mortes  Affair."  A  certain  company  of  Aigues 
Mortes,  a  small  town  near  Marseilles,  employed  a  number  of  Italians 
in  its  works.  On  August  17,  1893,  a  quarrel  broke  out  between  these 
men  and  the  French  employees,  which,  assuming  more  and  more  serious 
proportions,  grew  into  a  veritable  pitched  battle  in  which  most  of  the 
inhabitants  of  the  town  participated.  Order  was  restored  by  the  arrival 
of  regular  troops,  but  not  until  a  number  of  natives  had  been  wounded, 
and  some  Italians  killed,  and  26  wounded.  Although  extensive  investiga- 
tions were  carried  on,  the  blame  was  not  to  be  fixed  on  any  one  party, 
but  the  basis  of  the  whole  trouble  appears  to  have  been  that  the  com- 
pany employed  a  preponderating  number  of  Italians. 

The  day  after  the  riot  the  Italian  ambassador  presented  his  remon- 
strances to  the  French  Government.  Deep  regret  was  expressed,  but 
nothing  appears  to  have  been  said  on  the  subject  of  reparation.  But 
before  proceeding  to  discuss  this  problem,  let  me  briefly  review  the 
events  in  Italy  following  the  riot  at  Aigues  Mortes.  ^^ 

The  disturbances  in  Italy  were  confined  chiefly  to  hostile  demon- 
strations against  the  French  in  Rome,  Naples  and  Genoa.  In  Rome  a 
mob  collected  before  the  French  embassy  and,  in  spite  of  the  resistance 
of  the  police,  hurled  stones  and  blazing  paper  through  the  windows  of  the 
palace.  In  Naples  and  Genoa  the  mobs  attacked  the  consulates  and 
French  business  houses  and  the  cars  of  the  French  tram  line  were  de- 
railed and  burnt. 

The  Italian  Government  was  the  first  to  claim  liability.  It  informed 
the  French  Government  that  reparation  by  France  would  be  complete 
when  a  just  indenmity  had  been  paid.  Previous  to  this  despatch,  how- 
ever, the  French  Government  had  of  its  own  accord  offered  to  indemnify 
Italy.  No  mention  of  non-responsibility  was  made  and  the  offer  was 
accepted  by  Italy.  *^ 

The  French  claims  amounted  to  50,000  francs  and  were  examined 
first  by  a  joint  commission  which,  however,  dissolved  without  coming 
to  any  conclusion.  The  matter  was  finally  settled  through  the  regular 
diplomatic  channels.  ^^ 

« Ibid.,  p.  173;  Arch.  Dip,,  Ser.  2,  Vol.  49,  p.  37  ei  seq, 

«i  Amount  of  420,000  fr.  «>  Archiv.  Dip.,  loc.  eU.,  pp.  47-& 
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The  Aigues  Mortes  affair  is  one  of  the  most  notab 
years,  and  is  especially  to  be  lemarked  upon  for  th 
was  no  talk  of  a  "universally  consecrated  principle" 
liberality."  The  case  is  not  to  be  explained,  certfunly, 
international  equity  alone,  but  may  be  said  to  have  beei 
the  result  of  the  delicate  European  situation  existing  a 

Since  the  Aiguee  Mortes  aEFair,  France  has  been  invt 
of  minor  cases  which  raised  the  questioo  of  responsil 
important  of  these  wa^  the  Barcelona  riots  case  (rf  19 
way,  is  one  of  the  most  recent  cases  in  which  the  gi 
sibility  has  been  raised. 

It  will  be  remembered  that  the  riots  of  1909  were  1 
the  popular  dissatisfaction  with  the  government's  ] 
Attempts  to  mobilize  troops  resulted  in  strikes,  riots 
and  all  the  accompanying  excesses  of  mob  passion, 
particularly  the  case  in  Barcelona  and  Catalonia.  T 
finally  quelled,  but  only  after  considerable  loss  of  life 
occurred. 

The  French  losses  had  been  especially  heavy  in  Ba 
aatery  bad  been  destroyed  for  which  France  clutn 
S7,379  pesetas.  A  similar  sum  was  demanded  for  anoti 
same  sort.  Besides  this  there  were  six  other  minor 
We  have  already  spoken  of  the  Spanish  law  of  indv 
cases  of  this  sort.  As  a  rule  this  law  had  been  supplei 
act,  as  in  1S8I,  where  the  claimants  were  not  otherwi 
Leaving  out  of  consideration  the  question  of  intematii 
was  iavolved  in  these  cases,  it  was  palpably  impossib 
parties  to  recover  in  the  present  case,  for  the  Barcelon 
laborers  or  insolvents  from  whom  nothing  could  po 
collected.  During  an  interpellation  of  the  Minister  fc 
on  December  24,  1908,  in  this  matter,  M.  Pichon,  the  '. 
following  significant  words:  **  "That,  as  has  been  aire 
exists  no  international  jurisprudence  in  regard  to  i 
of  states  where  events  occur  in  civil  or  political  trouble 
with  the  state,  certain  states  recognize  responsibility 
"Jour.  Pr.,  37,  1139. 
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In  September,  1910,  the  Spanish  claims  were  still  in  the  diplomatic 
channels  and,  as  yet,  there  has  evidently  been  no  settlement. 

Let  these  cases  of  responsibility  in  which  French  interests  have  been 
involved  suffice  for  the  present.  Clearly,  France  has  taken  a  position 
favorable  to  responsibility  and  in  only  one  case,  the  Spanish  claims  of 
1881,  has  shown  a  tendency  to  recede  therefrom.  This  view  of  the 
French  Government  is,  as  we  have  seen,  in  accordance  with  that  adopted 
by  both  Great  Britain  and  Germany.  Other  European  states  have  like- 
wise sanctioned  the  same  principles,  notably  Italy  and  Spain.  The 
position  taken  by  Italy  in  the  Aigues  Mortes  affair  has  been  consistently 
maintained  in  most  of  the  cases  where  she  has  claimed  responsibility 
or  it  has  been  claimed  of  her.  In  1906  ^^  an  Italian  soldier  belonging  to 
the  ItaUan  force  occupying  the  Island  of  Crete  was  injured  at  some  elec- 
tion troubles  and  later  died.  The  Italian  representative  ordered  the 
occupation  of  the  region  where  the  killing  had  occurred  and  claimed  an 
indemnity,  to  which  end  he  ordered  the  sequestration  of  customs  rev- 
enues in  the  region  under  Italian  control.  The  Cretan  Government 
gave  way  to  this  rather  extraordinary  pressure  and  paid  an  indemnity 
of  20,000  francs. 

Spain,  on  the  other  hand,  has  not  been  as  decisively  in  favor  of  the 
view  as  the  other  European  states,  but  upon  several  occasions  where 
Spanish  citizens  have  been  injured  in  the  Americas,  Spain  has  expressed 
herself  emphatically  for  responsibility. 

An  interesting  situation  exists  at  present  between  Spain  and  some 
of  the  European  Powers.  In  1912  England,  France  and  Germany 
presented  claims  amounting  to  over  100,000,000  francs  for  injuries  sus- 
tained by  their  respective  subjects  during  the  various  Cuban  insurrec- 
tions.^* Previous  to  this  and  shortly  after  the  Hispano-American  war, 
similar  claims  had  been  presented,  but  Spain  had  declined  to  entertain 
them,  on  the  ground  that  no  nation  could  be  obliged  to  indemnify  except 
for  the  acts  of  government  troops.  The  situation  was  peculiar  in  Cuba, 
for  most  of  the  outrages  and  excesses  were  those  of  insurgents  with  whom 
the  regular  troops  had  been  unable  to  cope.  Subsequently,  the  three 
governments  presented  claims  to  Cuba,  but  at  the  same  time  insisted 

^  13  R.  D,  I.  P.,  p.  223.   The  soldier  was  evidently  not  on  duty. 
«  39  J<n«r.  Pr.,  675. 
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that  Spain  should  share  the  responsibility  because  of  the  impossibility 
of  distinguishing  the  acts  of  regulars  and  insurgents.  Since  then,  the 
claims  have  again  been  presented  to  Spain,  but  no  action  has  as  yet  been 
taken. 

We  have  yet  to  consider  two  cases  involving  Russia  which  would 
indicate  that,  despite  the  progress  which  has  been  made  in  the  theory  of 
responsibility,  there  is  still  some  basis  for  the  contention  of  M.  Calvo 
that  the  theory  favors  the  strong  and  is  prejudicial  to  weak  nations. 

In  1905,  Switzerland  made  claims  of  Russian  responsibility  for  in- 
juries received  by  a  Swiss  subject  in  the  Russian  disorders  of  that  year. 
The  Russian  Minister  for  Foreign  Affairs  replied  as  follows: 

The  Imperial  Government  cannot  assume  the  liability  for  the  in- 
demnification of  the  Swiss  citizen  injured.  In  short,  injuries  of  this  sort 
occasioned  either  by  individuals  or  bodies  of  individuals  should  be  reim- 
bursed by  the  persons  recognized  as  the  guilty  parties  by  competent 
judicial  authority.  It  is  generally  understood  that  this  principle  does 
not  exclude  the  responsibility  of  functionaries  who  might  be  convicted 
for  neglect  of  duty,  in  regard  to  the  suppression  of  disorders.  Conse- 
quently, the  aliens  injured  have  full  and  entire  right  of  instituting  actions 
against  each  individual  or  official  whom  they  believe  to  be  guilty,  with- 
out the  Imperial  Government  as  such  guaranteeing  indemnification  to 
injured  aliens.  In  view  of  these  ideas,  the  latter  cannot  pretend  to  enjoy 
privileges  Russian  subjects  themselves  are  not  entitled  to.^ 

The  Russian  Government  clearly  was  inclined  to  regard  the  subject 
of  responsibility  as  within  the  field  of  municipal  cognizance  rather  than 
as  a  matter  of  international  law,  at  least  as  regards  claims  made  against 
herself.  The  exact  opposite  of  this  view  appears  to  be  maintained  as 
regards  injuries  to  Russian  citizens.  The  following  quotation  from  the 
Journal  Priv6  will  illustrate  the  point  at  issue.** 

The  Prince  Salar-ed-Daouleh,  who  occupied  new  Kermanchah,  paid 
at  the  request  of  the  consul  of  Russia  7000  tomeins  as  indemnity  to 
Russian  subjects  for  injuries  sustained  by  them  during  the  disorders  in 
that  city. 

Fortunately  for  the  theory  of  responsibility,  cases  of  this  sort  are  de- 
creasing in  number.  States  can  no  longer  freely  repudiate  liability. 
Responsibility  has  become  in  Europe  a  recognized  fact  of  international 

«*  1905  Rapport  du  CarueU  FMnd,  p.  300.  ^dQJour.  Pr.,  680. 
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law,  and  states  are  gradually  co6rdmating  theory  and  practice  to  an 
ever-increasing  extent.  During  the  last  quarter  of  a  century  a  mass  of 
precedents  has  been  accumulating  which  point  to  a  theory  of  respon- 
sibility, and,  after  all,  it  is  these  precedents  and  the  practice  of  states 
which  is  the  determining  factor  as  to  what  is  and  what  is  not  international 
law. 

IV 

We  have  seen  how  in  Europe  there  has  been  a  steady  progress  during 
the  last  half  century  toward  a  theory  of  absolute  liability  for  injuries  sus- 
tained by  aliens  in  civil  commotions.  Most  of  the  cases  we  have  men- 
tioned, however,  have  been  among  the  European  nations  themselves 
and  chronologically  have  been  rather  remotely  separated.  Turning  to 
the  countries  of  Latin  America,  we  are  confronted  by  a  new  situation. 
Here,  uprisings  and  insurrections  are  of  such  common  occurrence  that 
to  a  large  school  of  publicists  and  jurists  it  has  seemed  impossible  to 
hold  a  state  responsible  for  the  injuries  which  aliens  are  constantly 
subjected  to.  These  writers  have  attempted  therefore  to  develop  a 
scheme  of  non-responsibility  which  will  meet  the  exigencies  of  the  tur- 
bulent situation  in  these  countries,  and  have  attempted  to  justify  their 
view  both  theoretically  and  on  the  basis  of  international  precedent. 
We  have  already  examined  the  theoretical  arguments  which  they  ad- 
vance, and  it  yet  remains  for  us  to  inquire  into  the  cases  which  have 
Arisen. 

The  movement,  in  Latin  America,  toward  non-responsibility  has  not 
been  confined  to  publicists  and  jurists  alone,  but  has  been  repeatedly 
voiced  by  prominent  statesmen  of  those  countries.  And  this  they  have 
had  ample  opportunity  to  do.  The  number  of  revolutionary  uprisings  in 
the  South  and  Central  American  states  has  been  truly  remarkable. 
Nor  are  these  outbreaks  to  be  looked  upon  as  frivolous  and  sporadic  in 
character.  Many  of  them  have  been  conflicts  of  great  moment  and  have 
affected  important  interests.  The  flagrant  disregard  of  life  and  property 
so  common  in  these  states  has  justified  the  European  governments  in 
adopting  vigorous  measures,  and  confirms  to  some  extent  the  view  which 
they  have  taken  that  the  Latin  American  states  have  not  yet  such  a 
degree  of  political  development  as  to  trust  the  destinies  of  foreigners  in 
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their  hands.  At  the  same  time,  however,  we  must  not  forget  that  many 
nations  have  abuaed  their  position,  and  have  availed  themselves  of  the 
thunderbolts  of  diplomatic  intervention  when  there  was  httle  or  no 
excuse  for  their  so  doing. 

The  claims  which  are  moat  frequently  made  against  the  Latin  Amer- 
ican states  are  conveniently  divided  into  three  classes.  First,  clfums 
made  for  injuries  arising  from  acts  of  oppression,  unjust  imprisonment 
or  mob  violence.  Secondly,  claims  for  injuries  sust^ed  during  civil 
wars  and  insurrections.  Thirdly,  claims  for  violations  of  contract 
obligations.  It  is  with  the  first  two  classes  alone  with  which  we  shall 
have  to  do. 

The  Latin  American  states  have  shown  considerable  ingenuity  in 
devising  schemes  to  avoid  liability  for  injuries  to  ahens.  But  to  all 
appearances  these  have  been  of  no  avail.  They  have  repudiated  the 
theory  of  responsibiUty  not  only  in  their  diplomatic  correspondence, 
but  in  their  statutes,  their  treaties,  and  even  in  their  constitutions. 
From  a  purely  political  point  of  view,  the  position  of  the  Latin  American 
states  may  be  regarded  as  a  protest  against  mdiscriminate  intervention 
by  European  states.  It  is  an  effort,  moreover,  to  mMntain  the  privil^es 
of  equality  of  states  and  the  invioUbility  of  territorial  sovereignty. 
From  the  juridical  standpoint,  however,  we  see  in  this  attempt  at  re- 
pudiation of  the  theory  of  responsibiUty,  a  final  effort  to  regulate  the 
liability  of  the  state  by  municipal  legislation.  This  in  turn  may  be  in 
some  measure  understood  as  a  heritage  of  the  mother  country  which, 
in  the  course  of  development,  has  taken  a  new  direction. 

Although  it  is  the  purpose  of  the  present  paper  to  study  merely  the 
international  aspects  of  the  question  of  responsibility,  yet  the  interrela- 
tion of  municipal  law  and  international  law  is  so  close  in  these  states 
that  it  becomes  necessary  for  us  to  consider  to  some  degree  the  extent 
and  effect  of  these  municipal  measures.  Let  us  consider,  in  the  first  place, 
the  constitutional  provisions. 

In  general,  the  constitutional  provisions  are  of  three  sorts:  those  which 
repudiate  responsibility,  those  which  deny  the  right  of  diplomatic  inter- 
vention and,  finally,  those  which  insist  that  alien  parties  contracting 
with  the  government  shall  not  resort  to  diplomatic  intervention.  Taken 
up  in  their  existing  chronological  order,  the  earliest  of  these  constitU' 
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tional  provisions  is  in  the  Costa  Rican  Ck)nstitution  of  1871  which  pro- 
vides merely,  that  aliens  and  nationals  shall  seek  redress  for  injuries  or 
damages  before  the  courts.  *•  This  provision  was  rather  general  in 
nature  and  was  evidently  not  aimed  at  diplomatic  intervention  alone. 
In  contrast  to  it,  however,  we  have  the  provision  from  the  Guatemalan 
Constitution  of  1875  which  provides  that "  "neither  Guatemalans  nor 
foreigners  shall  have  indemnification  for  damages  arising  out  of  injuries 
done  to  their  persons  or  property  by  revolutionists."  This  is  evidently 
the  first  constitutional  denial  of  the  right  of  aliens  to  claim  responsibility 
for  injuries.  It  was  followed  in  1886  by  the  Salvadorean  Constitution, 
which  has  a  similar  provision,  and  further  stipulates  that  no  compact 
shall  be  entered  into  modifying  the  constitutional  provision.  ^^ 

The  Haitean  Constitution  of  1889  ^^  likewise  limits  the  right  of  rec- 
lamation and  gives  the  victims  of  revolutions  the  right  to  sue  at  law 
for  damages.  The  Honduras  Constitution  of  1904  ^'  also  is  positive  on 
the  matter  and  even  goes  to  the  extent  of  providing  for  the  expulsion  of 
individuals  who  fail  to  observe  the  provisions  of  the  Constitution.  The 
Honduras  Constitution  was  closely  followed  by  the  Nicaraguan  funda- 
mental law  of  1905  which  has  in  effect  identical  provisions.  ^^  Finally, 
the  Venezuelan  Constitution  of  1909  ^*  has  incorporated  similar  provi- 
sions, provisions  which  it  has  embodied  in  its  Constitution  for  the  last 
generation.^ 

Another  type  of  constitutional  limitations  may  be  found  in  the  Con- 
stitutions of  Ecuador, ^^  Colombia,"  Paraguay,"  Cuba,"  and  Panama.*^ 
These  take  the  form  of  stipulations  that  aliens  shall  enjoy  the  same  civil 

^  Rodriguez,  American  ConHUvtiona,  Vol.  I,  p.  332,  Art.  46. 

» Ibid,,  p.  238. 

"  Ibid.,  Art.  46,  p.  268. 

"  Ibid.,  Art.  185,  Vol.  II,  p.  85. 

w  Ibid.,  Art.  14  &  15  Vol.  I,  p.  362;  Art.  142,  p.  388. 

»*  Ibid.,  I,  pp.  301-2. 

**  Mas.  kindly  furnished  me  by  Pan  American  Union. 

M  So  1904  and  1901  and  1891. 

w  Art.  37,  Ibid.,  Vol.  II,  p.  283. 

»•  Art.  11,  Ibid.,  Vol.  II,  p.  321. 

»•  Art.  33,  Ibid.,  Vol.  II,  p.  388. 

•  Art.  10,  Ibid^  Vol.  II,  pp.  144-6. 

"  Art.  9,  Ibid.,  Vol.  I,  p.  394. 
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rifbtfl  and  eofwUtutioittl  gmnuitees  as  imrinwih  The  Goastitatni^ 
while  apfArenUy  gnmtiiig  rifbtB  to  afienrs,  at  the  aune  thne  faj  the  doe- 
trine  Cff  implied  powers  denies  them  other  ligbts,  for  dearif ,  if  wmtkmah 
have  DO  right  to  make  tedamations,  eertainly  afiens  have  not  cither. 

In  connection  with  this  discnsaon  of  cuuslituikjual  proviaons^  il  is  m 
faet  worth  noting  that  these  eonstitntioDal  fimitatioiis  aie  to  be  faond 
in  those  countries  wiiich  more  than  anj  others  have  been  sobjected  to 
afanost  continuous  reclamations  by  fOTeign  states.  None  of  the  Latin 
American  countries  which  we  generaOy  consider  as  maintaining  a  more 
settled  political  life,  have  embodied  rules  of  this  sort  into  their  Consti- 
tutions. It  is  true,  however,  that  some  of  these  nations  fasTe  had  reeourse 
to  other  methods,  notably  statutory  and  treaty  stipulalions.  Let  us 
briefly  consider  some  of  the  more  impcntant  of  these  laws  and  decreesL 

A  great  number  of  statutory  provisions  has  been  the  direct  result  of 
some  civil  war.  More  particulariy  has  this  been  true  of  Veneaaefai  and 
Cotombia.  The  former  state  was  one  of  the  first  to  resort  to  this  inoAis 
operandi.  In  1873,  at  the  dose  of  the  memorable  revolutioii  in  Ven- 
ezuela, the  reclamations  of  injured  aliens  were  so  numerous,  that  in  a 
vain  attempt  to  deny  its  responsilHlity  the  Yenesudan  Government 
issued  a  decree  tiiat:  *' 

neither  domiciled  foreigners  nor  wayfarers  have  the  right  to  resort  to 
diplomatic  channels,  unless  when,  having  exhausted  legal  resources 
before  the  competent  authorities,  it  may  cleariy  appear  there  has  been  a 
denial  of  justice  or  notorious  injustice. 

Foreigners  do  not  possess  the  right  to  demand  indenmificataoQ  from 
the  government  for  the  losses  or  injuries  proceeding  from  the  war,  exo^t 
in  such  cases  as  Venezuelans  possess  it. 

It  must  be  noted,  however,  that  a  further  decree  modified  the  manifest 
severity  of  this  law  and  gave  to  claimants  a  fairly  wide  latitude  of  rec- 
lamation. But,  despite  this  fact,  the  Venezuelan  decree  is  a  landmark 
in  the  history  of  responsibility,  for,  as  I  have  said,  it  is  one  of  the  first 
forceful  and  outspoken  repudiations  of  responsibility  in  statutory  form. 
Four  years  after  the  issuance  of  this  decree,  the  Colombian  Government 
passed  a  law  regulating  the  same  question.^'  It  is  true  that  it  was  sh^tly 

•*  74  Br.  and  For.  Stat.  Pi^).,  1066. 
•^  68  Ibid.,  776. 
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more  liberal,  in  that  it  recognised  certain  claims  proceeding  from  in- 
juries by  revolutionists,  but  made  these  claims  cognizable  only  by  local 
courts.  Foreigners'  claims  were  not  to  be  treated  as  claims  of  foreigners 
as  such,  except  in  respect  to  deprivation  of  property .^^  The  British 
Government  made  a  vigorous  protest  against  this  law  in  a  note  addressed 
to  the  Colombian  Government  on  January  3,  1878  ^^  and  as  a  result  a 
new  law  was  passed,  July  1878,  giving  administrative  authorities  the 
jurisdiction.^   This  law  was  further  amplified  by  decree.*^ 

Another  important  series  of  statutes  was  enacted  in  Colombia  in  1885, 
following  another  uprising.  Strangely  enough,  the  first  decree  recognised 
the  fact  that  the  problems  arising  out  of  this  civil  war  were  ones  which 
gave  rise  to  international  responsibility.  The  claims  of  foreigners  were 
given  into  the  hands  of  a  mixed  commission.^  A  supplementary  decree  ^' 
of  1886  stipulated,  however,  that  the  government  was  not  necessarily 
responsible  for  losses  sustained  by  aliens  at  the  hands  of  rebels.  In  the 
following  year  came  another  amendment  which  apparently  sought  to 
limit  the  responsibility  of  the  government  for  the  acts  of  the  officers  of  the 
dejure  government  as  well.  This  decree  enumerated  the  acts  of  officials 
for  which  the  republic  would  hold  itself  liable,  but  denied  responsibility 
for  the  same  acts  when  committed  by  the  rebels,  except  where  respon- 
sibility was  found  to  be  recognized  by  international  principle  or  was 
found  to  be  the  practice  of  the  civilized  world.^  In  view  of  the  cases 
which  we  studied,  it  would  appear  that  this  latter  phrase  completely 
nullified  the  preceding  provisions. 

During  these  years  other  states,  notably  Salvador,  Costa  Rica,  Mexico 
and  Ecuador,  enacted  comprehensive  legislation  regulating  the  status 
of  aliens.  In  the  main,  these  provisions  ware  very  sunilar  to  the  consti- 
tutional provisions  which  we  have  already  examined.  The  Salvadorean 
law,^^  which  put  aliens  on  a  footing  with  nationals  and  denied  the  right 

•*  68  Br.  and  For.  Stat.  Pap.,  p.  778. 

•»  Ibid.,  p.  776. 

••  69  Ibid.,  p.  376. 

^Ihid. 

"  76  Ibid.,  p.  666. 

"  77  Ibid.,  p.  807. 

^  78  Ibid.,  p.  53. 

»i  77  Br.  <fe  For.  Stat.  Pap.,  p.  121. 
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of  diplomatic  iuterveutioQ,  waa  protested  by  both  Great  Britain  and 
the  United  States.'^  The  United  States  insisted  that  the  question  was 
one  of  intematiooal  law,  and  that  furthermore  decisions  of  national 
tribunals  did  not  bar  international  remedy.  The  Salvadorean  authorities 
did  not  attempt  to  maintain  the  position  aimed  at,  but  declared  that 
the  law  referred  "only  to  claims  which  have  their  ori^  in  acta  of  the 
judicial  authorities  and  not  to  claims  that  are  founded  upon  an  anterior 
act  of  the  gubemative  authority."  ^* 

A  not  dls^milar  controvert  arose  over  a  Costa  Rican  law  promulgated 
in  the  same  year.  The  law,  which  was  in  its  essentjals  the  same  as  the 
Salvadorean,  was  again  protested  by  the  United  States.  It  waa  pointed 
out,  that  "s  municipal  law  excluding  foreigners  from  having  recourae  to 
their  own  sovereign  to  obtfun  for  them  redress  for  injuries  inflicted  by 
the  sovereign  making  the  law,  has  in  itself  no  intematioiial  effect."  '* 
The  United  States  insisted,  moreover,  that  it  had  a  right  to  clum  when 
it  saw  fit  to  do  so. 

The  Mexican  law  of  this  year  had  identical  provimons  to  those  of  the 
other  countries  whose  laws  we  have  considered.  No  protest  was  made 
agunst  these  provisions.'^ 

The  law  m  Ecuador,  at  first  fairly  liberal,  in  that  it  vested  the  govern- 
ment with  dbcretion  to  recognize  certiun  claims  for  equitable  reasons,'* 
waa  stringently  amended  in  the  year  1888,  following  a  civil  war.  The 
government  refused  to  be  responsible  either  for  acts  of  insurgents,  or  for 
the  military  operations  or  acts  of  repression  and  measures  of  security 
resorted  to  by  the  government."  This  decree  aroused  con^derable 
disapproval  in  the  diplomatic  circles.  The  diplomatic  corps  protested 
in  a  collective  note  to  the  Minister  for  Foreign  Affairs  on  August  29, 
1888,  informing  him  that  pending  instructions  they  would  act  on  the 
principle  that  the  international  law  of  a  state  could  not  alter  the  prin- 
ciple of  international  law  to  the  prejudice  of  ahens."   When  the  Prea- 

"  77  Br.  A  For.  Stat.  Pap.,  p.  116. 

"  For.  Rel.,  1887,  p.  114. 

"  Ibid.,  1887,  p.  99. 

"  77  Br.  &  For.  Stat.  Pap.,  p.  1270  tt  »eq. 

" /Wd..  p.  728. 

"79  /6id.,  p.  731. 

» Ibid.,  p.  166. 
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dent  communicated  this  note  to  the  Chambers,  they  refused  to  modify 
or  amend  it  in  any  way.  The  President  resigned  but  his  resignation  was 
not  acceptedJ^  Four  years  later,  the  Ecuadorean  law  was  changed.^ 
The  new  law  did  not  attempt  to  deny  the  responsibility  of  the  govern- 
ment for  official  acts  but  it  limited  liability  to  such  cases  alone.  Dip- 
lomatic recourse  was  not  expressly  denied,  but  aliens  were  forbidden  to 
resort  to  methods  not  open  to  nationals. 

In  1893,  a  comprehensive  law  was  enacted  by  the  Guatemalan  Con- 
gress,*^ one  whole  section  of  which  (Sec.  VI)  was  devoted  entirely  to  the 
question  of  diplomatic  intervention.  liability  was  limited  to  acts  of 
officials  and  diplomatic  recourse  was  to  be  allowed  only  in  cases  of  denial 
or  of  delay  of  justice.  A  similar  law  slightly  more  attenuated  was  passed 
in  1895  by  the  Honduranean  Legislature.*^  But  neither  this  nor  the 
previous  laws  were  protested.  In  fact,  experience  proved  that  most  of 
these  laws  were  impracticable  in  operation.  At  best  they  were  to  be 
looked  upon  as  an  expression  of  governmental  policy  which  would  be 
carried  through  if  possible,  but,  if  not,  the  administration  would  be 
willing  to  recede. 

A  situation  of  this  sort  existed  in  1903  when  Venezuela  attempted 
a  statutory  regulation  of  the  matter.**  This  law  was  merely  an  incident 
in  the  existing  movement  to  escape  liability  for  the  civil  war  of  the 
previous  years,  which  culminated  in  the  pacific  blockade.  The  right  of 
reclamation  was  limited  as  in  the  other  statutes  which  we  have  examined. 
The  article  relating  to  diplomatic  intervention  is  interesting,  and  is 
worth  quoting.**    It  provided: 

That  neither  domiciled  foreigners  nor  those  in  transit  have  the  right 
to  have  recourse  to  diplomatic  intervention,  except  when  legal  means 
having  been  exhausted  before  competent  authorities  it  is  clear  that  there 
has  been  a  denial  of  justice  or  a  notorious  injustice  has  been  done,  or 
.  that  there  has  been  an  evident  violation  of  the  principles  of  international 
law. 

It  is  evident  that  the  apparent  rigidity  of  this  law  is  qualified  by  the 

^  For.  Rel.,  1888,  p.  491.    Nothing  further  is  noted. 

»  84  Br.  &  For.  Stat.  Pap.,  p.  644. 

"  86  Ibid.,  p.  1281. 

M  87  Ibid.,  p.  703. 

M  96  Ibid.,  p.  647. 

•*Art.  11, /Wd.,  p.  648. 
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last  phraae.  For,  what  is  a  violatKHi  of  mtentational  law,  if  iiguries  to 
aliens  in  civil  war  are  not?  And  who,  indeed,  are  tb«  judges  in  this  mat- 
ter? Certainly  not  the  c^cials  oi  the  coontry  making  the  law.  This 
wu  perhaps  the  feeling  of  the  dipl<»aatifi  eorps  at  Canu»s,  which  met 
to  discuss  the  question  of  remonstrating.  No  decision  was  reached  by 
them  and  apparently  the  matter  was  dropped.'' 

A  new  type  of  statute  appeared  in  the  year  1908  **  which,  although 
it  does  not  expressly  deny  liability  or  the  right  (rf  diplomatic  interven- 
tion, insists  that  no  treaty  shall  be  signed  which  seeks  to  place  forcignen 
in  a  better  position  than  the  nationals  themselves  enjoy.  Moreover,  it 
directs  that  treaties  shall  limit  the  right  of  diplomatic  interventicHi  l^ 
describing  the  bounds  in  which  diplomatic  officers  may  act,  and  that 
endeavor  shall  be  made  to  introduce  into  such  treaties  the  principle 
I  of  non-respoDsibility. 

Apart  from  any  argument  as  to  the  merita  of  treaty  8tipulati(Ht  of 

j  this  sort,  it  seems  strange,  that,  in  the  face  of  general  intematicaul 

opposition,  Salvador  should  have  passed  a  law  ot  this  sort.    If,  however, 

we  regard  this  statute  as  a  final  stand  of  the  theory  of  non-responsibility, 

we  can  at  least  explain  if  we  cannot  justify  its  enst«iioe. 

These  laws  must  suffice  us  for  our  study  of  statutory  r^ulatioo  of 
the  question  of  responsibility.  As  I  have  said  before,  these  statutes 
have  been  purposeless  as  far  as  any  practical  effect  has  been  concerned. 
Both  the  European  states  and  the  United  States  have  expressed  grave 
disapproval  of  these  acts,  a  disapproval  which  on  various  occasions  has 
taken  the  shape  of  formal  remonstrance.  To  such  the  Latin  American 
states  have  invariably  been  amenable,  but  they  stand  as  a  man  by  the 
right  which  they  declare  they  possess,  namely,  to  regulate  as  they  see 
'  fit  the  question  of  responsibility.  This  leads  us  to  the  mention  of  the 
movement  for  a  so-called  American  international  law,  especially  as  it 
has  found  expres^on  in  the  acts  and  minutes  of  the  various  Pan-American 
Coi^resses. 

At  the  first  Pan-American  Congress  held  in  the  year  1890,*^  the  com- 
mittee on  claims  and  diplomatic  intervention  recommended  that  resolu- 

"  For.  Rcl.  1903,  p.  806. 

" /(ncf-,  1908,  p.  706.  This  is  the  first  statute  of  the  kind  which  I  have  found.  Urn 
posBJble  that  similar  ones  preceded  it. 

"  luterDatiooaJ  American  Conference  Repts.  of  Committeca,  Vol.  U,  p.  233 
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tions  be  adopted  to  the  effect  that  foreigners  were  entitled  to  equal 
rights  with  nationals,  but  that  beyond  this  no  nation  had  any  obligations 
or  responsibilities.  This  is  the  familiar  equality  doctrine  which  we  have 
already  examined  and  found  wanting.  The  projected  resolutions  re- 
ceived the  unanimous  support  of  the  delegates  with  the  exception  of 
those  of  the  United  States.  Mr.  Trescot,  the  United  States  representa- 
tive, pointed  out  that  to  adopt  these  principles  would  be  to  exclude 
absolutely  diplomatic  reclamations  and  that  cases  of  this  sort  were  better 
handled  by  tribunals  unaffected  by  the  partialities  and  prejudices  of 
municipal  courts. 

At  the  second  conference,^  the  question  came  up  ahd  found  expression 
in  a  number  of  resolutions.  A  convention  was  finally  adopted  which, 
predicating  the  doctrine  of  equality,  came  out  squarely  for  a  system  of 
non-responsibility  except  where  officials  failed  to  comply  with  their 
duties.  Alien  claims  were  to  be  presented  to  the  local  courts  alone,  and 
diplomatic  recourse  was  to  be  had  only  in  case  of  denial  or  delay  of  jus- 
tice, or  when  there  had  been  a  manifest  violation  of  the  principles  of 
international  law.**  At  present,  all  the  states  represented,  except  the 
United  States,  have  become  signatories  to  this  convention. 

Prima  facie,  it  would  appear  that  these  rules  would  put  an  end  to 
all  diplomatic  recourse,  but  this  is  not  in  reality  the  case.  It  will  be 
observed  that  a  reservation  was  made  of  all  manifest  violations  of  inter- 
national law.  This  convenient  phrase  will  permit  of  almost  any  latitude 
of  interpretation  as,  for  instance,  was  the  case  in  Salvador  in  1887.  It  is 
difficult  to  comprehend  how  these  conventions  will  alter  in  any  material 
way  the  practice  even  of  the  signatories. 

The  problem  of  pecuniary  claims  was  further  settled  by  a  convention 
which  provided  that  they  were  to  be  submitted  to  arbitration  when  of 
sufficient  importance  and  when  they  could  not  be  amicably  adjusted 
through  diplomatic  channels.  As  was  pointed  out  in  the  third  congress 
held  at  Rio  de  Janeiro,  this  stipulation  precluded  all  but  the  claims  of 
major  importance  from  being  settled  in  the  way  suggested.*  The  United 
States  ratified  this  convention. 

^  Adas  y  DocumerUos  de  la  Segunda  Conjerenda,  p.  890. 

» Ibid.,  p.  854. 

^  Third  Int.  Am.  Conf .  Minutes,  etc.,  p.  181. 
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A  criticiBin  of  this  movement  may  not  be  out  of  pL 
Although  from  many  points  of  view  an  attempt  to 
definitely  an  "American"  international  law  is  highly  I 
to  be  condemned  if  it  baa  as  its  mismon  the  subven 
which  have  repeatedly  received  the  sanction  of  the  gi 
build  up  a  legal  system  which  is  in  direct  conflict  with 
toms  and  precedents  may  prove  in  its  consequences 
stead  of  the  constructive  force  which  it  pretends  to  be. 

A  point  which  may  have  been  noted  and  which  is  of 
is  the  fact  that  the  movement  amoi^  the  I^tin  Americi 
as  it  affects  the  problem  which  we  are  studying  has 
objective  in  character,  that  b  to  say,  efforts  have  be 
against  the  method  of  presentation  of  claims  than  aga 
of  respon^bility  itself.  I  think  this  is  due  in  laige  me 
in  which  most  states  have  comprehended  the  whole 
which  leads  to  no  little  confuaon  and  inaccuracy.  Tht 
more  clearly  in  the  treaties  which  Latin  American  state 
in  their  attempt  to  divest  themselves  of  responsibility. 

The  earliest  treaty  may  be  traced  to  the  year  1863  (Be 
This  treaty,  although  it  antedates  the  efforta  at  constjti 
of  liability,  was  not  the  first  attempt  at  r^ulation.  ] 
esuelan  Government,  in  connection  with  a  proposed 
American  public  law,  had  included  a  provision  by 
foreign  governments  for  injured  individuals  would  not 
pave  the  way  for  an  entente  on  this  subject  Sefior  Gua 
various  capitals,  but  apparently  the  proposal  did  not  r 

Other  treaties  soon  followed  the  treaty  noted  abov 
purpose  to  discuss  or  to  enumerate  these  provisions  i 
was  ably  done  by  Mr.  Harmodio  Arias  in  an  article  in 
October,  1913,  page  724.  The  list  which  is  there  giver 
for  the  addition  of  a  treaty  between  Italy  and  Paraj 
1893,  Article  3,"  and  Bolivia  and  Chile,  May  18,  1895, 

"  55  Br.  &  For.  8t.  Pap.,  p.  837. 

•MR,  D./.  P.,  note,  p.  227. 

"  MarteoB,  Nouveau  Recued  Ghttral  de  Trailii,  oer.  II,  Vd.  XJ 

"  Ibid.,  Vol.  XXIV,  p.  396. 
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We  have  already  seen  that  the  Institute  of  International  Law  in  its 
1900  meeting  expressly  condemned  this  sort  of  treaty-making  and  in  the 
rules  which  it  drew  up  it  recommended  that  states  refrain  from  such 
practices.  This  was  a  very  serious  condemnation  of  the  Latin  American 
movement,  and,  coming  as  it  does  from  foremost  publicists,  indicates 
that  there  is  a  total  lack  of  international  precedent  upon  which  such 
treaties  might  be  based.  We  do  not,  however,  condemn  the  latter  solely 
for  this  reason,  but  because  they  are  aimed  at  the  subversion  of  an  im- 
portant international  principle.  It  is  true  that  they  affect  primarily 
only  the  contracting  parties,  but  the  moral  influence  which  such  treaties 
may  exert  is  certainly  considerable.  For  example,  two  states  might 
agree  between  one  another  not  to  prosecute  acts  of  piracy  which  sub- 
jects of  one  state  might  inflict  on  the  other.  Certainly,  the  fact  that  such 
an  agreement  was  limited  to  the  signatories  would  not  neutralize  the 
demoralizing  effect  which  the  treaty  might  have  not  only  UDon  interna- 
tional jurisprudence  but  upon  the  whole  civilized  world.  So  it  is  with 
the  theory  of  responsibility.  It  is  true  that  these  treaties  have  in  many 
instances  proven  of  no  practical  effect,  but  the  tendency  is  none  the  less 
dangerous  and  might  pave  the  way  to  a  discreditable  practice  among 
states. 

We  turn  next  to  the  international  practice  of  the  Latin  American 
states  as  it  has  been  illustrated  in  the  almost  overwhelming  number  of 
cases  which  have  arisen.  We  must  perforce  confine  ourselves  to  the 
leading  cases  which  have  been  of  distinct  constructive  value,  keeping 
in  mind  the  points  which  have  already  been  noted. 

With  the  exception  of  the  celebrated  "Pastry  War"  between  France 
and  Mexico,  none  of  the  cases  prior  to  1850  are  of  any  value  to  us,  for 
it  is  only  with  the  second  half  of  the  nineteenth  century  that  the  ques- 
tions of  responsibility  reached  the  dignity  of  international  conflicts,  and 
it  is  only  then,  moreover,  that  the  Latin  American  states  began  a  more 
concerted  and  purposeful  resistance  to  the  theory  of  international 
responsibility.    Let  us  briefly  examine  the  Pastry  War  case.*^ 

Like  other  Latin  American  countries,  Mexico  since  her  independence 
had  been  prey  to  continuous  insurrection  during  which  considerable 
losses  had  been  sustained  by  foreigners,  more  particularly  by  French 
••  27  Br.  &  For.  St.  Pap.,  p.  1178;  H.  H.  Bancroft,  Works,  Vol.  13,  p.  187. 
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subjects.    The  bans  of  the  relations  between  France  and  Mexico  was  a 
provisional  treaty  which  had  never  been  signed  by  Meziooi  and  for  this 
reason  no  attention  was  paid  to  French  demands.    France  finally  made 
a  peremptory  demand  for  an  indemnity  of  600,000  francSy**  but  this  was 
refused  and  accordingly  diplomatic  relations  were  severed  and  Mexican 
ports  declared  to  be  under  blockade.    This  procedure  did  not  brin^ 
Mexico  to  terms.   Reinforcements  were  sent  and,  following  an  unsuooess- 
ful  conference,  Vera  Cruz  was  bombarded  and  abandoned  by  the  in- 
habitants.   At  this  point  Great  Britain  offered  to  mediate,  and  the  two 
oontendants  agreeing,  a  new  conference  was  held.    France  did 'not, 
however,  follow  up  her  advantage  but  accepted  practically  the  same 
conditions  which  had  been  previously  offered  her  by  the  Mexican  Gov- 
ernment.^ 

During  the  course  of  the  dispute,  an  interesting  doctrine  was  aired  by 
the  Mexicans.  They  declared  that  ^  ''We  are  a  nation  alwa3rs  agitated 
by  revolutions;  as  such  we  suffer  all  the  consequences  of  a  state  of  rev- 
C)lution,  popular  tumult,  robberies,  plunderings,  assassinations,  unjust 
decrees,  and  since  we  are  obliged  to  suffer  all  these  evils,  we  consider  that 
the  foreigners  who  may  be  in  our  country  must  suffer  like  ourselves, 
without  a  chance  of  redress  or  compensation.'^  However  anarchistic 
this  confession  of  faith  may  appear,  it  is  not  an  isolated  expression  of 
opinion.  It  stands  as  the  most  candid  and  concise  statement  of  the 
principle  which  the  Latin  American  states  are  forever  reiterating. 

In  the  year  1856  an  important  case  known  as  the  ''Panama  Riot 
Case"  arose  between  the  United  States  and  the  Republic  of  New 
Granada.^  The  outbreak  arose  as  the  result  of  a  quarrel  between  a 
railroad  passenger  and  a  negro  vender.  The  negro's  companion  shot 
among  the  passengers,  a  mob  collected  and  attacked  the  tiavdlers  and 
they  were  even  joined  by  the  police.  The  mob  Praa  dispersed  only  after 
many  passengers  had  been  killed. 

The  case  was  finally  decided  by  arbitration,  which  was  provided  for 
in  a  convention  signed  September  10,  1867,  in  which  the  Govenunent 

••  27  Br.  &  For.  St.  Pap.,  p.  1178;  H.  H.  Bancroft,  Works,  Vol  13,  p.  187. 

•^  27  Br.  &  For.  St.  Pap.,  p.  1186  flf. 

^Ihid'.,  p.  1176. 

*  Moore,  History  and  Digest  of  IntematioDal  ArbitratioDS,  Vol.  II,  p.  1302. 
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of  New  Granada  acknowledged  ''its  liability  arising  out  of  its  privileges 
and  obligations  to  preserve  peace  and  good  order  along  the  transit 
route."  ^  The  case  was  not  settled,  as  is  generally  supposed,  ^^^  on  the 
basis  solely  of  the  treaty  stipulation.  General  Herran,  the  envoy  of 
New  Granada,  pointed  out  that  this  was  an  extraordinary  liability  of 
his  government  based  not  alone  on  treaty  stipulation  between  the  coun- 
tries but  on  a  principle  of  international  law  as  well.^^^ 

It  is  interesting  to  note  that  in  the  next  dispute  over  the  rights  of 
foreigners,  Mexico  was  again  involved.  This  was  the  celebrated  triple 
intervention  of  the  years  1861-2.  The  facts  of  the  case  are  familiar. 
British  claims  were  based  not  only  upon  demands  of  indemnity  for  in- 
juries sustained  by  some  of  her  citizens  during  long  series  of  disorders, 
but  also  included  important  claims  for  funded  debt  and  a  large  sum  of 
money  stolen  from  the  legation.  ^^'  Spanish  claims  were  based  mainly 
upon  recognition  of  claims  by  a  previous  convention,  whereas  French 
intervention  was  solely  to  recover  for  bonded  indebtedness  of  Mexico.  ^^^ 
The  existing  government  refused  to  recognize  the  acts  of  its  predecessors 
and,  after  protracted  diplomatic  wrangling,  relations  were  severed  and  a 
joint  intervention  was  decided  upon.  A  convention  was  signed  Octo- 
ber 31, 1861  by  the  three  Powers  in  question  and  to  this  the  United  States 
was  invited  to  give  adherence.  Mr.  Seward  declined,  ^^  but  indicated 
that  the  United  States  would  not  interfere  a3  long  as  the  provisions  of  the 
convention  were  observed. 

In  the  latter  months  of  the  year  1861  the  squadrons  of  the  three 
Powers  sailed  to  Vera  Cruz  and  seized  that  port,  but  before  any  fur- 
ther definite  operations  were  entered  upon  both  the  English  and  Spanish 
forces  withdrew.  ^^  The  intention  of  the  French  had  become  apparent, 
and  the  other  governments  refused  to  identify  themselves  with  this 
policy.    A  treaty  was  made  between  Great  Britain  and  Mexico  but  was 

>»  Malloy,  Treaties,  etc.,  of  U.  S.,  Vol.  I,  p.  302. 

^^  So  Mr.  Arias  io  this  Journal  for  October,  1916. 

"« Moore,  Arbitrations,  Vol.  II,  p.  1369. 

»» 62  Br.  &  For.  St.  Pap.,  pp.  272-87. 

»*  Ibid,,  302. 

^  51  Br.  &  For.  St.  Pap.,  p.  63. 

"•  House  Doc.,  100,  37  Cong.  2  sees.,  p.  1187. 
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not  latifiecL^    A  convention  of  1866  finally  settled  the  questian  in 
favor  of  Great  Britain."* 

Such,  in  briefy  are  the  outlines  of  Uie  interve&tim  in  Meriflo  as  fu- 
as  it  affected  the  problem  with  which  we  are  ocmcemed.  The  French 
cUums  were  not  for  injuries  to  aliens,  so  we  diaU  not  discuss  the  period 
of  French  dominance  in  that  country.  It  may  be  said,  however,  that 
although  these  claims  of  responsibility  differed  in  kind  and  had  periiaps 
a  more  forceful  legal  sanction  than  those  which  we  are  oonsideringy  yet 
at  bottom  many  of  the  same  principles  are  involved,  and  fnxn  this  point 
of  view  the  French  intervention  may  be  said  to  have  had  some  effect  upon 
the  law  of  responsibility.  At  the  same  time  we  must  remember  that  a 
great  many  other  elements,  especially  political  (Mies,  weie  also  invoh^ed 
in  this  dispute  which  in  turn  rob  the  incident  of  scmie  of  its  intfaTiational 
significance. 

Another  point  which  we  may  well  consider  at  this  point  is  the  question 
of  the  influence  of  the  Monroe  Doctrine  upon  the  attitude  of  the  Latin 
American  states.  I  know  that  there  has  been  a  general  feeling  that  much 
of  the  indifference  and  even  defiance  of  these  states  is  based  upon  Uie 
idea  that  the  Monroe  Doctrine  will  afford  them  protection.  Whatever 
are  the  virtues  or  defects  of  this  doctrine,  it  is  certainly  true  that  cm  no 
occasion  has  the  United  States  invoked  it  to  protect  the  turbulent 
southern  republics  from  being  coerced  into  paying  their  debts.  It  is 
really  inconceivable  that  the  Latin  American  states  could  hope  for  a 
protection  which  has  never  been  offered  theuL  Of  course,  there  may  be 
some  mjTstic  moral  force  to  the  doctrine  which  has  led  European  states 
to  keep  hands  off  when  otherwise  they  would  have  intervened.  But  if 
this  is  so  it  has  been  incommensurable. 

There  is  a  single  case  recorded  in  which  we  have  the  interesting  situa- 
tion of  a  Latin  American  state  claiming  the  responsibility  of  a  great 
Power.  This  is  the  case  of  AUeghaniariy  an  American  ship  loaded  with 
guano  belonging  to  the  Peruvian  Government.  The  ship  was  burned  by 
Confederate  forces  in  Chesapeake  Bay.  In  a  note  of  January  9,  1863, 
Mr.  Seward  rejected  the  claim  on  the  ground  that  it  was  an  act  of  treason 
and  piracy  which  the  United  States  had  been  unable  to  suppress  al- 

^SBBt.A  For.  St.  Pap.,  p.  673. 
»  56  Ibid.,  p.  7. 
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though  it  had  been  extraordinarily  vigilant.  There  was  no  fault  on  the 
part  of  the  United  States.  The  claim  was  later  brought  before  a  joint 
claims  commission  but  was  rejected  on  the  ground  that  it  was  a  govern- 
ment claim  and  not  that  of  a  private  citizen.*^ 

The  same  commission  which  settled  the  Alleghanian  claim  also  decided 
a  number  of  claims  in  favor  of  the  United  States,  against  Peru,  for  in- 
juries to  its  citizens  in  various  revolutions.  Again  in  1871  "®  another 
settlement  was  made  by  the  Peruvian  Government  for  damages  caused 
by  the  sacking  of  Callao  in  1865  by  the  Pradist  insurrectos.  Two  United 
States  citizens  were  indemnified  by  this  decree."* 

In  this  same  year  the  United  States  was  also  pressing  a  claim  against 
Colombia  for  the  seizure  of  the  steamer  MontijOf  an  American  vessel, 
by  a  party  of  revolutionists  in  the  State  of  Panama.**^  The  Colombian 
Government  denied  its  responsibility  for  losses  to  aliens  through  "com- 
mon crimes. "  It  prosecuted  the  offenders,  but  ineffectually.  Finally, 
arbitration  was  resorted  to  in  1874  and  the  case  was  decided  for  the 
United  States. 

Two  points  of  interest  were  raised  in  this  dispute.  First  of  all  the 
Colombian  Government  asserted  that  it  would  not  be  held  responsible 
for  debts  of  the  State  of  Panama  because  they  were  in  this  case  private 
debts.  The  umpire  refused  to  agree  with  this.  He  insisted  that  the 
debts  were  those  of  the  federal  government,  not  only  because  a  violation 
of  treaty  privileges  was  involved,  but  also  because  they  were  clearly 
public  in  character.  In  a  federal  system,  he  said,  constituent  states 
were  non-existent  so  far  as  foreign  relations  were  concerned.  The  second 
point  involved  the  fixing  of  liability.  The  oflScers  of  the  Union  had 
failed  in  their  treaty  and  international  law  obligation  to  protect  United 
States  citizens.  Clearly  it  was  the  duty  of  the  President  of  Panama  as 
agent  of  the  government  to  recover  the  Montijo.  "It  is  true,"  he  said, 
"that  they  did  not  have  the  means  of  doing  so.  *  *  *  but  this* 
absence  of  power  does  not  remove  the  obligation.  The  first  duty  of 
every  government  is  to  make  itself  respected  both  at  home  and  abroad. 

»»  For  facte  cf.  Moore,  Arb.,  Vol.  II,  p.  1615  et  aeq, 

»«>  Moore,  Arb.,  Vol.  II,  pp.  1629,  1652-7. 

»»  VI  Moore,  Digest,  p.  973. 

"s  Moore,  Arb.,  Vol.  II,  p.  1421;  For.  Rd.  1S71,  p.  290. 
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If  it  promiaes  protection  to  whom  it  oonaents  to  admit  into  its  tenitoiy 
it  must  find  the  means  of  making  it  effective.  If  it  does  not  do  so,  even 
if  by  no  fault  of  its  own,  it  must  make  the  amends  in  its  power,  vu., 
compensate  the  sufferer." 

Another  case  based  on  very  similar  facts  was  that  of  the  Venexuelan 
Transportation  Company.  ^^'  This  was  an  American  corporation  op- 
erating in  Venesuela.  Steamers  of  the  company  were  seiied  during  the 
course  of  an  insurrection  and  serious  losses  incurred.  The  diplomatic 
correspondence  in  this  case  dragged  on  for  some  twenty  years,  and  at 
one  time  war  seemed  imminent.  In  June,  1890,  the  President  of  the 
United  States  was  empowered  by  joint  resolution  of  CJongress  to  take 
such  measures  as  were  necessary.  Fortunately  these  measures  were  the 
entering  into  arbitration  in  favor  of  the  United  States.  It  may  be  noted 
that  the  Venezuelan  Government  strenuously  combatted  the  claims  of 
the  United  States,  alleging  that  they  were  contrary  to  the  principles 
of  responsibility  which  the  United  States  herself  was  at  that  time 
avowing. 

In  1885  the  United  States  and  several  other  countries  had  occasion 
to  claim  the  responsibility  of  Colombia. ^^^  We  have  seen  that  this  state 
attempted  to  regulate  the  matter  by  decree.  This  was  unsuccessful, 
and  although  almost  thirty  years  have  since  passed  no  results  have  been 
reached. 

We  turn  next  to  a  series  of  important  revolutions,  beginning  with 
the  year  1891,  which  gave  considerable  impetus  to  the  growth 
of  international  responsibility.  In  Chile  a  usurping  president  was  de* 
posed  by  the  party  supporting  the  Congress,  but  not  without  some 
rioting  and  bloodshed. ^^^  On  August  8,  1892,  the  United  States  con* 
eluded  a  convention  with  Chile  whereby  claims  were  submitted  to  an 
arbitral  tribunal.  The  claims  were  decided  in  favor  of  the  United 
States.  So,  too,  with  the  claims  of  EIngland,  France,  Norway-Swed^i 
and  Italy.  German  claims  were  settled  through  diplomatic  nhAnnAJii 
The  conclusion  of  these  conventions  would  indicate  that  the  Chilean 
Government  did  not  refuse  to  regard  itself  as  responsible  and  this  waa 

"»  Moore,  Arb.,  Vol.  II,  p.  1693  et  8eq. 

"« SeQ.  Doc.  264,  57th  Ck)Qg.  1  sees.;  76  Br.  &  For.  St.  Pap.,  p.  566. 

"»  Moore.  Arb.,  Vol.  II,  p.  2117  R.  D.  I.  P.  XIX,  p.  268. 
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in  fact  very  clearly  shown  by  the  correspondence  with  the  United 
States."* 

A  serious  dispute  arose  between  Venezuela  and  certain  European 
Powers  as  a  result  of  claims  of  responsibility  following  the  civil  war 
of  1892.  The  Venezuelan  Government  had  established  a  special  claims 
commission  for  pe^yment  of  all  requisitions  of  the  de  jure  government. 
All  claims  were  cognizable  only  by  the  high  federal  court,  a  plan 
which  left  to  the  Venezuelans  the  final  determination  of  the  same.  A 
proposal  to  form  an  international  commission  was  repudiated  with  such 
vigor  that  the  diplomatic  corps  decided  to  bring  pressure  to  bear,  and 
to  this  end  drew  up  a  memorandum  to  which  most  of  the  interested 
parties  became  signatories.  A  change  in  the  personnel  of  the  corps 
overthrew  these  plans,  and  the  enJtente  was  never  formed.  Italy,  which 
opposed  the  plan,  managed  to  effect  a  settlement  on  a  basis  of  from  five 
to  thirty  per  cent.^^^  The  French  claims  were  settled  by  a  convention 
in  1902."^  It  is  important  to  note  that  despite  the  settlement  which 
was  made  with  Italy,  the  Italian  Government  expressed  itself  very 
firmly  as  opposed  to  diplomatic  intervention  in  affairs  of  this  sort. 

The  following  year  occurred  the  revolution  in  Brazil  which  over- 
threw the  empire.  ^  ^^  The  Brazilian  Congress  instituted  a  court  of  claims 
to  take  cognizance  of  claims  of  aliens,  denying,  at  the  same  time,  the 
right  to  resort  to  diplomatic  intervention  to  effect  these  ends.  Never- 
theless, France,  Spain,  Germany,  Austria-Hungary,  Russia,  Belgium 
and  Denmark  all  secured  recognition  of  their  rights  through  r^ular 
diplomatic  channels. 

The  claims  of  Italy  were  the  most  numerous  of  all.  But,  unfor- 
tunately for  her  cause,  the  Green  Book,  recently  issued,  in  which  she 
had  so  thoroughly  disapproved  of  the  use  of  diplomatic  intervention, 
was  seized  upon  by  the  Brazilian  Government  and  used  as  ammunition 
against  its  author.  The  claims  of  Italy  were  presented  on  March  11, 
1885,  to  the  Brazilian  Government,  but  the  latter  repudiated  respon- 

iw  For.  Rel.  1892,  p.  54. 

"7 II  R,  D.  /.  P.,  p.  45. 

1"  Sen.  Doc.  533,  59th  Cong.  Ist  Seas.  The  Italian  Government  published  oom- 
promising  papers  in  a  Green  Book  which  led  to  recall  of  Venezuelan  ministers  in 
France  and  Belgium.    France  retaliated  in  kind. 

i»  4  R,  />.  /.  P.,  p.  403. 
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eibility  for  iDJuries  resulting  from  acte  of  insiurectos,  and,  furthermore, 
what  it  was  pleaised  to  call  vis  major.  A  counter-proposition  of  the 
Brazilian  Government  w&s  rejected,  but  after  negotiation,  the  Italian 
and  Brazilian  ministers  signed  two  protocols,  one  by  which  a  mixed  local 
commission  was  to  settle  certun  claims;  the  other  protocol  Bubmitted 
certain  questions  to  arbitration  by  the  President  of  the  United  States. 

The  protocols  were  submitted  to  the  Brazilian  Congress  and  while 
still  in  the  stage  of  debate  popular  excitement  broke  forth  in  riotous 
anti-Italian  manifestations  and  in  the  Sao  Paolo  some  65  persons  were 
killed  and  wounded.  The  Italian  Government,  very  much  excited  over 
these  events,  dispatched  a  flying  squadron  to  Brazil  and  all  emigration 
was  forbidden.  Despite  these  warlike  manifestations,  however,  the 
whole  matter  was  settled  peacefully  and  the  sum  of  4,900,000  francs 
was  granted  in  settlement  of  clauns  not  otherwise  r^ulated. 

During  the  same  civil  war  three  French  citizens  were  killed,  and 
reparation  was  demanded  by  the  French  Government.  Brazil  replied 
with  the  much  quoted  note  of  October  9,  1893,'*'  denying  all  liability 
but  two  years  later  900,000  francs  were  paid  the  French  Government  by 
way  of  indemnity. 

These  cases,  occurring  in  the  years  most  fruitful  of  mob  outbreaks, 
although  they  present  many  points  of  difference,  notably  in  the  acknowl- 
edgment of  the  right  of  diplomatic  intervention,  in  result  they  have  been 
the  same.  The  indemnity  has  been  paid  and  another  acknowledgment 
of  liability  effected.  We  now  turn  to  the  celebrated  Venezuelan  inter- 
vention of  1902. 

Most  of  the  important  European  states  had  claims  of  responsibility 
against  Venezuela,  but  those  of  Great  Britain,  Germany  and  Italy  were 
the  most  numerous.  The  British  claims  included  demands  of  reparation 
for  the  seizure  of  certain  vessels  as  well  as  for  injuries  to  its  citizens  in 
the  recent  uprisings.  The  Italian  and  German  claims  were  similar  in 
nature  and  included  certain  contract  claims.  The  conflict  was  inau- 
gurated by  the  presentation  of  a  promemoria  by  the  German  Ambassador 
to  the  United  States  in  which  it  was  proposed  to  present  an  ultimatum 
and  then  resort  to  a  blockade  of  Venezuelan  ports."'    It  was  not  until 

"  Archivea  Diplomatiquet,  Vol.  48,  ser.  2,  p.  215. 
'»■  For.  Rel.  1901,  p.  183. 
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a  year  later  that  these  proposals  were  carried  into  effect.  Great  Britain 
and  Italy  joined  with  Germany  in  the  presentation  of  an  ultimatum, 
December  7,  1902,  and  the  following  day  diplomatic  relations  were 
severed.  The  events  which  followed  are  familiar.  The  Venezuelan 
gunboats  were  seized  and  a  blockade  of  the  Venezuelan  coast  was  entered 
into,  with  the  result  that  President  Castro  finally  capitulated  and  in  a 
note  sent  by  the  American  Minister  to  the  State  Department,  Decem- 
ber 31,  1902,  declared  that  he  recognized  in  principle  the  claims  of  the 
allied  Powers.  *^^  His  proposal  to  arbitrate  was  accepted  with  certain 
reservations,  and  by  February  16,  1903  the  blockade  was  raised.  Mixed 
commissions  settled  all  questions  but  that  of  preferential  payment, 
which  was  submitted  to  The  Hague.  *^' 

Since  the  Venezuelan  case,  we  have  had  two  minor  cases  arising,  that 
of  Deebs  against  Colombia,  which  resulted  in  payment  of  indenmity  for 
injuries  sustained  by  him  in  a  revolution,  and  again  the  final  decision 
against  Colombia  in  the  Cerutti  affair.  ^^*  Doubtlessly,  the  recent 
Nicaraguan,  Venezuelan  and  Mexican  imbroglios  will  give  rise  to  im- 
portant claims  of  responsibility. 

It  remains  for  us  to  review  the  Latin  American  situation.  On  the 
whole,  despite  the  monotonous  reiteration  of  opinions  of  non- 
responsibility,  the  development  has  been  steadily  toward  increasing 
liability.  Statutory  and  constitutional  provisions  have  alike  proven 
unavailing  to  stem  the  tide  of  international  progress  and  opinion,  and 
the  unusual  number  of  cases  resulting  in  an  assumption  of  liability  have 
furnished  the  law  with  tremendous  precedent.  It  is  difficult  to  prophesy 
what  will  be  the  future  development  in  Latin  America.  It  is  not 
impossible  that  the  increasing  tendency  to  arbitrate  will  bring  an  ad- 
justment of  many  former  difficulties.  Certainly,  in  view  of  the  present 
attitude  of  the  Powers,  this  method  presents  itself  as  the  most  satisfac- 
tory solution  of  an  embarrassing  situation.  But  whatever  course  the 
Latin  American  states  may  in  the  future  pursue,  they  can  hardly  con- 
tinue to  repudiate  the  theory  of  responsibility,  which  is  now  an  integral 
part  of  international  law,  without  reflecting  on  their  international 
prestige. 

"« For.  Rel.  1903,  p.  803.  *  *•  Ibid.,  p.  823. 

iM  The  question  of  respoDBLbility  was  not  important  in  this  case. 


THE  UIBBICAN  JODHKAli  Or  INTBBlUnOKAL  I^W 


I 


In  o(»kcluaion,  I  sbould  like  to  eay  somethmg  about  the  developnieat 

of  tbe  law  of  international  raqxinsibility  in  the  practice  of  China  and  of 

the  United  States.    My  study  of  the  cases  involving  theee  states  i^ 

unfortunately,  not  yet  completed,  but  I  may  be  able  to  indicate  smne 

of  the  geaeral  tendencies. 

^Illi  In  China,  outrages  agaioBt  aliens  have  been  confined  largely  to  mob 

I  violence  based  on  a  deep-seated  anti-foreign  sentiment.    This  feeling 

{  expressed  itself  originaUy  in  various  forms  of  govemmoit  oppression, 

i|  especially  during  the  oghteenth  century,  when  the  ^>oliations  of  Anglo- 

!  Saxon  adventurers  brought  a  reversal  of  the  early  pro^oreign  poUcy  of 

^  ^e  government.   The  hostility  of  the  ruling  classes  communicated  itself 

I  to  the  populace,  and  mob  outbreaks  against  foreigners  began  to  occur 

with  some  regularity  in  the  latter  twenties  of  the  nineteenth  centuiy, 

^        I  when  European  operations  in  China  were  still  confined  to  the  activities 

1  of  the  great  mercantile  companies.    The  growth  of  ctHomercial  relatioDS 

t  with  Cbipa  seems  rather  to  have  enhanced  than  to  have  diminished  the 

prejudices  against  aUens.    And  events  like  the  Opium  War  of  1840,  and 

again  the  campaigns  which  culminated  in  the  treaties  of  'nenton,  cannot 

have  increased  the  liking  of  the  Chinese  people  for  the  alien  intruders. 

Up  to  the  time  of  the  last  mentioned  treaties,  the  outbreaks  were  sporadic 

and  acknowledgments  of  responsibility  were  invariable.     'Oie  Chinese 

authorities,  however,  insisted  that  rules  of  international  law  were  not 

for  them.    On  the  other  band,  the  European  states  were  equally  certain 

that  only  thus  were  the  relations  between  Orient  and  Occident  to  be 

amicably  adjusted.    This  was,  of  course,  an  unwarranted  assumption, 

and  the  international  law  which  was  administered  was  much  at  variance 

with  the  principles  which  governed  the  relations  among  European 

states. 

After  the  treaties  of  Hentsin  the  Europeanization  of  China  proceeded 
more  rapidly,  but  at  the  same  time  the  anti-foreign  sentiment,  under 
the  tutel^e  of  secret  political  clubs,  grew  more  aggressive,  and,  b^^- 
ning  with  the  fearful  Tientsin  massacre  of  1870,  we  have  a  long  series 
of  almost  annual  outrages  which  culminated  finally  in  the  European 
intervention  in  the  Boxer  troubles.    Next  to  the  Venezuelan  affair  of 
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1903,  there  has  been  a  no  more  pronounced  and  spectacular  vindication 
of  the  international  responsibility  of  states.  Since  1900,  however,  there 
have  been  further  instances  of  outrages  upon  aliens  and  it  does  not 
appear  that  any  change  is  imminent. 

I  have  already  remarked  upcm  the  peculiar  character  of  the  inter- 
national law  which  was  administered  in  China  in  the  early  nineteenth 
century.  This  was  due  not  only  to  the  singular  policy  of  aloofness  in- 
sisted upon  by  the  imperial  government,  but  also  to  the  fact  that  ex- 
tended extraterritorial  jurisdiction  was  exercised  in  China  by  all  the 
important  Powers.  After  the  year  1858,  these  influences  became  of  less 
importance,  at  least  as  regards  the  present  problem,  and  the  law  of 
responsibility  appears  to  have  followed  the  same  line  of  development  as 
in  other  parts  of  the  world.  Indeed,  the  Chinese  Government  appears 
to  have  expressly  recognized  these  principles  when,  on  various  occasions, 
it  had  reason  to  demand  the  responsibility  of  the  United  States  for  in- 
juries sustained  by  its  subjects,  the  result  of  mob  outbreaks.  We  may, 
therefore,  say  that  in  general  the  principle  of  responsibility  is  firmly  es- 
tablished in  the  international  law  which  has  developed  from  Chinese 
precedents. 

We  have  already  had  occasion  to  observe  in  some  detail  the  practice 
of  the  United  States.  Two  facts  stand  out  with  some  prominence;  the 
United  States  has  always  been  ready  to  press  claims  for  injuries  to  its 
own  citizens  abroad,  and  has  been  uniformly  successful  in  obtaining 
acknowledgments  of  liability;  on  the  other  hand,  this  same  government 
has  invariably  repudiated  the  principle  of  responsibility  when  similar 
claims  have  been  made  upon  it  and  in  most  instances  an  indemnity  has 
been  granted. 

This  same  tendency  we  have  noted  elsewhere  but  in  no  state  has  it 
been  so  conspicuous  as  in  our  own  country.  This  is  due,  perhaps,  to  the 
traditional  belief  that  responsibility  must  first  be  denied  before  an  indem- 
nity may  be  paid.  Most  of  the  indemnities  paid  by  the  United  States 
have  been  paid  in  this  fashion  and  have  been  carefully  classified  as  ex- 
pressions of  spontaneous  liberality.  Thus,  the  Spanish  claims  in  1850, 
the  Italian  l3niching  cases  and  the  Chinese  cases  were  all  of  this  sort. 

There  is  little  excuse  for  the  inconsistencies  practiced  by  the  United 
States.    We  have  seen  that  indemnities  once  paid  have  invariably  had 
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the  effect  of  an  expresmon  of  responsibility,  no  matter  how  they  may 
have  been  limited  or  designated.  This  has  also  been  the  case  in  this 
country,  and  many  of  the  cases  which  were  settled  on  the  spontaneoiu 
liberality  principle  have  since  been  cited  in  support  of  the  principle  al 
absolute  liability.  The  continuance  of  the  policy  of  the  United  States 
does  not  reflect  a  great  deal  of  credit  on  the  statesmen  who  insst  apoa 
it  and  its  only  effect  is  to  obscure  the  reiU  intetnatdonal  law. 

Jduub  Gobbbi^  Jb. 
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EDITORIAL  COMMENT 

THE  WAR  IN  EUROPE 

The  great  European  conflagration  which  has  been  predicted  for  a 
nmnber  of  years,  and  as  to  the  causes,  results  and  conduct  of  which 
volumes  have  been  written,  has  at  last  come  upon  the  world  with  amaz- 
ing rapidity,  when  it  was  apparently  least  expected,  and  with  inexpres- 
sible fury.  Within  less  than  two  weeks  from  the  time  when  it  was  first 
known  that  a  possible  casu^  beUi  existed  between  Austria  and  Servia, 
growing  out  of  or  mduced  by  the  assassination  of  the  Archduke  Francis 
Ferdinand  and  his  wife  at  Serajevo  on  June  28th  last,  not  only  were 
those  two  nations  involved  in  armed  conflict  but  they  had  brought  into 
the  maelstrom  of  war  four  other  great  Powers  and  two  lesser  ones. 
Within  a  few  more  days  a  fifth  Power  had  indicated  its  purpose  to  take 
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part  in  this  great  tragedy  of  modem  tunes  and  the  *^drwmaiiM 
may  not  yet  be  eomplete.   Arrayed  agamat  the  Dual  AIBanee,  ^■^"■"p"— *< 
of  the  Teutonic  empires  of  Germany  and  Aostria,  are  the  menibers  of 
the  poirerf  ul  Triple  Entente,  Rnasia,  Franee,  and  Great  Britain  with  her 
poirerf ul  ookmial  dominions  and  her  Far  Eastern  ally,  Japan,  and  the 
small  kingdoms  of  Servia  and  Montenegro.    Flirting  side  by  side  with 
them  are  the  Belgians,  brought  unwillingly  and  inTohmtarily  into  the 
conflict.    The  Triple  Alliance  has  probaMy  passed  into  iustoffy^  for  the 
Italian  Government  has  declared  its  neutrality  and  is  repwied  to  have 
taken  the  position  that  it  is  not  bound  by  the  alliance  to  take  part  in 
the  war  because  it  is  one  of  aggreswm  and  not  of  defense. 

What  is  the  cause  of  the  war,  and  why  are  the  Tarioos  nations  invohred? 
For  the  real  reasons  we  must  no  doubt  look  to  the  underlying  rivalries 
and  jeakmses  of  the  peoples  affected,  and  to  the  dash  of  their  racial 
amUtions  and  national  interests.  On  paper,  Austria-Hungary,  believing 
that  the  integrity  of  their  empire  was  threatened  by  Servian  amlMtions 
and  propaganda,  delivered,  on  Jvij  23,  1914,  an  ultimatum  to  Servia 
the  conditions  of  which  it  could  not  reasonably  be  expected  would  be 
unconditionally  complied  with.  Upon  the  failure  of  Servia  to  oonqily 
unconditionally  within  the  time-limit  set  in  the  ultimatum,  Austria 
declared  war  on  July  28, 1914.  Russia  declined  to  stand  by  and  quietly 
allow  a  further  increase  of  Austrian  influence  in  the  Slav  countries  by  a 
repetition  of  the  events  of  1906  when  Bosnia  and  Herngovma  were 
annexed,  or  by  the  reduction  of  S«via  to  a  state  of  vassalage,  and  took 
steps  which  unmistakably  indicated  its  purpose  of  forcibly  intovening 
to  protect  Servia.  Germany,  pressed  diplomatically  by  the  other  great 
Powers  of  Europe  to  stay  the  |»ecipitate  action  of  her  aDy,  assumed  the 
attitude  that  the  dispute  between  Austria  and  Servia  was  a  matter 
solely  for  those  two  countries  to  settle  between  themselves,  that  no  other 
nation,  therefore,  had  a  right  to  interfere,  and  that  she  was  ready  to 
back  her  ally  in  the  proposed  punitive  measures  against  Servia.  She 
regarded  the  mobilization  of  the  Rusrian  anny,  which  was  begun  iriien 
the  relations  between  Austria  and  Servia  became  threatening,  as  a 
menace  not  only  to  Austria  but  to  the  safety  of  her  own  emiHre,  and 
demanded  that  the  mobilization  be  disccmtinued.  This  demand  was 
ignored  by  Rusua  and  Germany  declared  war  on  August  1,  1914.  A 
simultaneous  demand  was  made  upon  France,  Rusria's  ally,  for  a  dec- 
laration of  neutrality  in  the  war  with  Russia.  Upon  the  failure  of 
France  to  ^ve  such  an  assurance,  dipkHnatic  relations  were  severed  and 
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Franoe  was  attacked  at  several  points^  including  an  invasion  by  the 
German  aimy  through  Belgium  and  Luxemburg.  Great  Britain,  as  a 
party  to  the  treaty  guaranteeing  the  neutrality  of  Belgium,  demanded 
that  Germany  reqpect  the  guarantees  of  that  treaty,  to  which  she  was 
also  &  party.  Germany  declined  to  comply  with  this  demand  and  Great 
Britain  on  August  4th  declared  war.  Later  Japan,  Uie  ally  of  Great 
Britain  in  the  Far  East,  demanded  Uiat  Germany  relinquish  her  posses- 
sions there  and  remove  her  fleets  from  Far  Eastern  waters.  Upon  the 
failure  of  Germany  to  comply  with  this  demand,  Japan,  on  August  23rd, 
declared  war.  Li  order  that  there  might  be  no  technical  hitch  in  the  con- 
duct of  the  war  operations,  the  different  belligerents  who  had  not  de- 
clared war  upon  all  the  belligerents  on  the  other  side,  took  occasion  at 
opportune  times  formally  and  officially  to  do  so. 

Since  its  outbreak  the  war  has  been  pushed  with  unsurpassed  vigor 
and  determination  on  both  sides.  The  numbers  of  men  and  the  power 
and  equipment  of  the  armies  reported  to  be  engaged  seem  beyond  ordi- 
nary comprehension.  The  details  from  the  battle  fields  which  are  al- 
lowed to  leak  through  the  strict  censorship  do  not  seem  actually  to  fall 
short  of  the  awful  carnage  and  destruction,  horrors  and  suffering  de- 
scribed by  writers  of  fiction  within  the  last  few  years  in  their  predic- 
tions of  a  great  catastrophic  struggle,  which  enlightened  people  every- 
where hoped  would  remain  a  figment  of  the  imagination.  Humanity 
seems  at  last  to  have  been  dealt  a  staggering  blow  m  a  vital  jdace. 

Upon  whom  rests  the  grave  responsibility  for  the  outbreak  of  the  war 
and  its  inevitable  results?  It  is  not  for  Uie  Journal  to  attempt  to  say. 
We  refer  our  readers  without  comment  to  the  official  commimications 
which  preceded  the  opening  of  hostilities,  published  by  Great  Britain 
and  Germany  and  reprinted  in  the  Supplement  to  this  issue.  In  them 
will  be  found  the  official  views  as  to  the  causes  of  the  war  and  the  reasons 
for  and  the  facts  upon  which  those  views  are  based.  Each  reader  may 
peruse  them  and  draw  his  own  conclusion. 

Regardless  of  the  reasons  or  responsibility  for  the  war,  it  has  already 
raised  questions  of  the  gravest  concern  to  those  interested  in  the  main- 
tenance and  progressive  development  of  sound  principles  and  practices 
of  international  law.  Other  questions,  important,  but  of  less  concern, 
some  of  them  to  be  decided  for  the  first  time,  have  also  come  up  for 
solution.  It  is  the  purpose  of  the  Journal,  to  supply  its  readers  from 
time  to  time  with  articles  or  editorial  comments  by  competent  writers 
on  the  different  questions  raised  by  or  growing  out  of  the  war. 
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The  attitude  of  the  United  States  Qovernment  is 
impartial  neutrality.  Proclamatioos  of  neutrality  be 
belligerents  were  promptly  issued  by  President  Wil 
he  has  let  it  be  known  that  the  Federal  Govemmen 
disfavor  upon  loans  made  by  Americans  to  any  of  tl 
which  might  enable  them  to  carry  on  or  prolong  the  1 
also  issued  a  statement  to  the  American  people  asking 
to  remain  neutral  in  words  as  well  as  in  actions.  Thii 
is  printed  below,  be»des  being  published  in  the  dailj 
the  country,  has  been  posted  in  60,000  post  offices  in 
in  the  English,  German,  Italian,  Polish  and  French  It 

Mt  FbLLOW  CODNTBrMEN: 

I  fluppoee  tliat  every  thoughtful  man  in  America  has  aeked 
last  troubled  weeka,  what  influence  the  European  war  may  e 
States,  and  I  take  the  liberty  of  addreamng  a  few  words  to  you 
that  it  is  entirely  within  our  own  choice  what  its  effects  upon  i 
very  eameetly  upon  you  the  sort  of  speech  and  conduct  wUch  t 
nation  against  diatreas  and  diaaal^r. 

The  effect  of  the  war  upon  the  United  States  will  depend  ' 
citiiena  say  and  do.  Every  roan  who  really  lores  Aroerica  will 
true  spirit  of  neutrality,  which  is  the  spirit  of  impartiality  and  fai 
to  all  concerned.  The  spirit  of  the  nation  in  tUs  critical  matt 
largely  by  what  individuals  and  society  and  those  gathered  in  pi 
say,  upon  what  newspapers  and  magaiines  contain,  upon  what  D 
pulpita,  and  men  proclaim  as  their  opinions  on  the  street. 

The  people  of  the  United  States  are  drawn  from  many  nations 
nations  now  at  war.  It  is  natural  and  inevitable  that  there  e 
variety  of  sympathy  and  desire  among  them  with  regard  to  tl 
stances  of  the  conflict.  Some  will  wish  one  nation,  others  anoti 
momentous  struggle.  It  will  be  easy  to  excite  passion  and  difRci 
responsible  for  exciting  it  will  assume  h  heavy  responsibility,  ks| 
a  thing  than  that  the  people  of  the  United  States,  whose  love 
whose  loyalty  to  its  government  should  unite  them  as  American 
and  affection  to  think  first  of  her  and  her  interests,  may  be  dividi 
opinion,  hot  against  each  other,  involved  in  the  war  itself  in  impL 
in  action. 

Such  divisions  among  us  would  be  fatal  to  our  peace  of  mind 
stand  in  the  way  of  the  proper  performance  of  our  duty  as  th< 
peace,  the  one  people  holding  itself  ready  to  play  a  part  of  imf: 
speak  the  counsels  of  peace  and  accommodation,  not  as  a 
friend. 

1  venture,  therefore,  my  fellow  countrymen,  to  speak  a  sole 
to  you  against  that  deepest,  most  subtle,  roost  essential  breach 
may  spring  out  of  partisanship,  out  of  paauonately  taking  udes 
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must  be  neutral  id  fact  as  well  as  id  uame  during  these  days  that  are  to  try  men's 
souls.  We  must  be  impartial  in  thought  as  well  as  in  action,  must  put  a  curb  upon 
our  sentiments  as  well  as  upon  every  transaction  that  might  be  construed  as  a  pref- 
erence of  one  party  to  the  struggle  before  another. 

My  thought  is  of  America.  I  am  speaking,  I  feel  sure,  the  earnest  wish  and  pur- 
pose of  every  thoughtful  American  that  this  great  country  of  ours,  which  is,  of  course, 
the  first  in  our  thoughts  and  in  our  hearts,  should  show  herself  in  this  time  of  peculiar 
trial  a  nation  fit  beyond  others  to  exhibit  the  fine  poise  of  undisturbed  judgment,  the 
dignity  of  self-control,  the  efficiency  of  dispassionate  action ;  a  nation  that  neither  sits 
in  judgnient  upon  others  nor  is  disturbed  in  her  own  counsels  and  which  keeps  her- 
self fit  and  free  to  do  what  is  honest  and  disinterested  and  truly  serviceable  for  the 
peace  of  the  world. 

Shall  we  not  resolve  to  put  upon  ourselves  the  restraints  which  will  bring  to  our 
people  the  happiness  and  the  great  and  lasting  influence  for  peace  we  covet  for 
them? 

If  the  accounts  from  the  scene  of  conflict,  of  violations  of  the  rules  of 
international  law,  of  brutalities  committed  in  contempt  of  the  laws  of 
civilized  warfare,  and  of  atrocities  perpetrated  in  disregard  of  the  rights 
of  humanity  seem  to  make  it  difficult  to  conform  to  the  President's 
admonition,  let  us  bear  in  mind  his  reply  to  the  protest  of  the  German 
Kaiser: 

I  recdved  your  Imperial  Majesty's  important  communication  of  the  7th  and  have 
read  it  with  the  gravest  interest  and  concern.  I  am  honored  that  you  should  have 
tiuned  to  me  for  an  impartial  judgment  as  the  representative  of  a  people  truly  dis- 
interested as  respects  the  present  war  and  truly  desirous  of  knowing  and  accepting  the 
truth. 

You  will,  I  am  sure,  not  expect  me  to  say  more.  Presently,  I  pray  God  very  soon, 
this  war  will  be  over.  The  day  of  accounting  will  then  come  when  I  take  it  for  granted 
the  nations  of  Europe  will  assemble  to  determine  a  settlement.  Where  wrongs  have 
been  committed,  their  consequences  and  the  relative  responsibility  involved  will  be 
assessed. 

The  nations  of  the  world  have  fortunately  by  agreement  made  a  plan  for  such 
a  reckoning  and  settlement.  What  such  a  plan  cannot  compass  the  opinion  of  man- 
kind, the  final  arbiter  in  all  such  matters,  will  supply.  It  would  be  unwise,  it  would  be 
premature,  for  a  single  government,  however  fortunately  separated  from  the  present 
struggle,  it  would  even  be  inconsistent  with  the  neutral  position  of  any  nation  which 
like  this  has  no  part  in  the  contest,  to  form  or  express  a  final  judgment. 

I  speak  thus  frankly  because  I  know  that  you  will  expect  and  wish  me  to  do  so  as 
one  friend  speaks  to  another,  and  because  I  feel  sure  that  such  a  reservation  of  judg- 
ment until  tiie  end  of  the  war,  when  all  its  events  and  circumstances  can  be  seen  in 
their  entirety  and  in  their  true  relations,  will  commend  itself  to  you  as  a  true  ex- 
pression of  sincere  neutrality. 


Il 
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AN  imBBKATIOHikL  BSBTTrDin 

The  Suprone  Court  of  Cdogne  (Oberlftodeagericht)  rendered,  on 
April  21,  1914,  a  very  important  judgment  against  the  Aix~l&-CfaapeUe- 
Maastricht  Railroad  Company,  in  which  the  Dutch  Government  inter- 
vened on  behalf  of  its  lessee.'  The  plaintiff  io  this  case  owna,  it  appeare, 
a  number  of  houses  situated  at  N&ustrass  near  Herzogenrath,  and  al- 
leged that  they  had  been  damaged  and  depreciated  in  value  by  reason 
of  the  dondnial  or  governmental  mine  worked  by  the  leasee  of  the  Netho^ 
land  Government.  Leaving  out  det^ls,  the  important  point  brfore  the 
court,  and  which  it  squarely  decided,  was  wheUier  the  lessee,  operating 
a  mine  within  Pnissiiui  territory,  was  subject  to  the  mining  law  of 
Prussia  in  the  assessment  of  damages,  or  whether,  admitting  the  injuiy 
to  have  taken  place,  the  law  of  the  Netberlanda  was  to  be  ^plied.  In 
an  ordinary  suit  Has  question  could  not  have  been  argued,  a«  in  matioB 
of  real  estate  the  local  taw  is  univenaUy  held  to  be  applicable.  Hm 
(nrcumstances,  however,  were  peculiar,  and  by  reason  ai  this  peculiar- 
ity and  the  legal  status  created,  the  case  is  one  of  more  than  paaang 
interest. 

It  appears  that  a  boundary  treaty  between  Prussia  and  the  Nether- 
lands was  concluded  on  June  26,  1816,  and  that  o«tain  districts,  in- 
cluding the  one  in  which  the  mine  in  question  was  located,  were  ceded 
to  Prussia.  It  was  provided,  howev^,  in  Artick  19  of  this  treaty  that 
"the  cession  of  the  districts  •  ♦  *  shall  cause  no  damage  or  dis- 
advantage to  the  exploitation  of  the  coal  mine",  and  that  tbe  Dutch 
Govemment,  "or  in  its  place  the  lawful  owner,  retains  tbe  authority  to 
carry  on  in  the  ceded  parts  works  serviceable  for  the  mining  of  coal  or 
for  drainage  purposes.  Neither  under  the  pretext  of  instructions  issued 
to  its  engineers,  nor  by  imposts  or  other  burdens,  may  the  Govenuneit 
of  Prussia  interfere  with  or  restrict  the  mining  of  coal  or  the  bringing 
of  the  coal  mined  to  the  surface;  nor  may  it  place  any  hindrance  in  tbe 
way  of  its  being  marketed." 

The  question  involved  was  whether  the  interest  which  the  Dutch 
Government  had  in  the  mine  was  U>  be  considered  as  a  mere  concession, 
in  which  case  it  would  be  subject  to  Prussian  law,  or  whether  it  was  to 
be  regarded  as  an  international  servitude,  in  which  case  it  was  contended 
that  it  would  not  be  subject  to  the  Prussian  law.    According  to  the  first 

'  Deciuoa  printed  io  Judicial  Dedsioos,  page  907. 
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Tiew,  the  mining  right  would  be  a  creature  of  private  law  and  as  such 
controlled  by  its  provisions.  According  to  the  second  view,  the  mining 
right  would  be  a  creature  of  international  law  and  controlled  by  its 
provisions.  The  court  adopted  the  latter  view,  as  appears  from  the 
following  j  udgment : 

The  opinion  of  the  judge  of  the  lower  court,  to  the  effect  that  the  aforesaid  author- 
ity of  the  Dutch  Government  must  b^  regarded  as  a  mining  concession,  transferred 
to  the  defendant,  does  not  meet  the  present  case.  The  plea  entered  by  the  inter- 
vener that,  in  conformity  with  all  the  circumstances,  the  boundary  treaty  between 
Prussia  and  the  Netherlands  is  in  the  nature  of  an  agreement  coming  within  the 
sphere  of  international  law,  by  which  the  territorial  sovereignty  of  the  two  neighbor- 
ing states  was  mutually  defined,  must  be  accepted.  Parts  of  the  districts  of  Kerkrade 
and  Rolduc  go  to  Prussia,  but  the  Dutch  Government  retains  the  right  to  carry  on 
mining  in  the  ceded  parts.  This  means,  as  the  intervener  correctly  states,  not  what 
might  be  termed  a  mining  concession  of  the  Dutch  Govermnent  granted  by  Prussia 
aeoording  to  civil  law,  but  the  exclusion  of  certain  sovereign  rights  in  the  ceded  parts 
resulting  from  the  territorial  sovereignty.  In  so  far  as  the  right  to  mine  coal  and 
other  minerals  contained  in  this  coal-field  comes  into  question,  part  of  this  territorial 
sovereignty  remains  with  Holland.  Because  of  this  fact,  a  sort  of  international  servi- 
tude has  arisen  by  which  Holland  is,  as  a  state,  entitled,  now  as  previously,  in  the 
matter  of  this  mine,  to  exercise  its  own  legislative  authority  and  police  supervision; 
that  is,  it  has  real  sovereign  rights  with  respect  to  the  object  situated  within  the 
ttfritory  of  the  foreign  state.    (See  Ulmann,  Vdlkerrechtj  pp.  320  ff .) 

It  would  seem  that  this  judgment  is  an  express  recognition  of  an  in- 
ternational servitude,  and  that  an  essential  element  of  such  a  legal  status 
is  that  the  country,  on  whose  behalf  it  is  created,  exercises  its  right  as  a 
sovereign,  and  that  for  the  purpose  of  the  exercise  d  the  right,  it  is 
withdrawn  from  the  eoverdgnty  of  the  grantor. 

In  the  recent  North  Atlantic  Fisheries  arbitration,  dedded  at  The 
Hague  in  1910,  the  tribunal  used  language  calculated  to  throw  doubt 
upon  the  existence  of  international  servitudes,  explaining  that  the  doc- 
trine "originated  in  the  peculiar  and  now  obsolete  conditions  prevailing 
in  the  Holy  Roman  Empire,  of  which  the  domini  terrae  were  not  fully 
sovereigns";  that  "the  modem  state  *  *  ♦  has  never  admitted 
partition  of  sovereignty,  owing  to  the  constitution  of  ihe  modem  state 
requiring  essentially  sovereignty  and  independence";  that  the  doctrine 
was  "but  little  suited  to  the  principle  of  sovereignty  which  prevails  in 
states  under  a  system  of  ocmstitutional  government  *  *  *  and  to 
the  present  international  relation  of  sovereign  states,  has  found  little, 
if  any,  support  from  modem  publicists.  It  (the  international  servitude) 
could  therefore,  in  the  general  interest  of  tiie  camnmnity  and  of  the 
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parties  to  this  treaty,  be  affinned  by  this  tribunal  only  on  the  ezpnsB 
evidence  of  an  international  contract." 

It  cannot  be  swd  that  Prussia  and  the  Netherlands  at  the  time  <A  the 
treaty  of  1816  between  them  "were  not  fully  sovereigns,"  aod  it  can- 
not be  maint^ned  with  any  show  of  reason  that  Prussia  or  Holland  is 
not  a  modem  state.  It  may  be  that  a  servitude  is  "little  suited  to  the 
principle  of  sovereignty,"  but  this  is  a  matter  for  the  nations  them- 
selves to  determine.  The  statement  of  the  tribunal  that  the  doctrine 
"has  found  little,  if  any,  support  from  modem  publicists"  flies  in  the 
teeth  of  most  modem  publicists,  who  overwhelmii^ly  support  the  doc- 
trine. It  is  difficult  to  ascert^D  just  what  the  tribunal  meant  by  say- 
ing  that  it  could  affirm  the  doctrine  "  only  on  the  express  evidence  of  aa 
international  contract,"  unless  it  means  that  the  term  servitude  should 
be  used  in  the  treaty  creating  this  status.  The  contract  between  Prussia 
and  Holland  of  1816  did  not  use  the  term  servitude,  although  the  Obet^ 
hmdesgericht  held  that  it  created  a  status  aptly  termed  an  international 
servitude,  which  it  could  not  have  done  if  it  were  impressed  by  the  ar- 
bitral award  of  the  fisheries  tribunal. 

It  is  not  the  purpose  of  this  cocmient  to  thresh  over  the  fisheries  dis- 
pute. It  merely  calls  attention  to  the  fact  that  a  modem  state,  with  a 
constitutional  form  of  government,  recognized  the  doctrine  of  servitude 
agEunst  its  own  interest  in  the  interpretation  of  a  treaty  in  which  the 
term  servitude  was  not  mentioned,  and  dechtred  squarely  that  the  right 
created  was  a  sovereign  right  in  favor  of  the  grantee  and,  as  such,  with- 
drawn from  the  sovereignty  of  the  grantor.  For  this  reason  the  case  is 
not  merely  of  interest  to  the  parties  in  litigation,  but  to  students  d 
international  law  in  all  parts  of  the  world. 


Previous  comments  in  these  columns  have  informed  our  readers  from 
time  to  time  of  the  course  of  events  in  the  revolution  which  has  been  in 
progress  in  Mexico  for  several  years.  The  conmient  in  our  last  number 
narrated  the  events  leading  up  to  the  mediation  of  Argentina,  Brazil  and 
Chile,  growing  out  of  the  Tampico  flag  incident  and  the  occupaticm 
of  Vera  Cruz  by  the  American  forces.  The  result  of  the  mediation, 
namely,  the  conclusion  of  a  protocol  between  the  United  States  and 
General  Huerta,  which  adjusted  the  differences  between  them  and  lefi 
the  oiganization  of  a  provisional  government  which  would  be  recogniud 
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by  the  United  States,  to  be  agreed  upon  by  the  contendmg  Mexican 
factions,  was  also  stated.  Since  then,  events  in  Mexico  have  moved 
rapidly  toward  a  peaceful  termination  of  the  civil  war. 

Immediately  upon  the  conclusion  of  the  agreement  between  the  United 
States  and  General  Huerta,  it  appears  that  the  mediators  invited  General 
Venustiano  Carranza,  the  First  Chief  of  the  Constitutionalists,  to  send 
delegates  to  meet  representatives  of  General  Huerta,  to  discuss  and  agree 
upon  the  organization  of  a  provisional  government  which  could  bring 
about  the  pacification  of  the  country  and  re-establish  normal  conditions. 
General  Carranza  replied  that  it  would  be  necessary  for  him  to  consult 
his  generals  in  the  field  before  acting  upon  the  request.  He  stated  that 
this  was  necessary  because  the  revolutionary  plan,  known  as  the  "plan 
of  Guadaloupe,"  proposes  "to  restore  the  constitutional  order  by  means 
of  a  provisional  president  and  that  the  plan  would  be  modified  if  such 
government  were  made  to  emanate  from  a  possible  agreement  with  the 
delegates  of  General  Huerta." 

The  Constitutionalist  generals  apparently  were  unwilling  to  meet  the 
representatives  of  General  Huerta  in  conference  on  the  subject  of  a  pro- 
visional government,  but  continued  the  successful  advance  of  their 
armies  toward  Mexico  City.  On  July  5th  a  presidential  election,  in 
which  it  is  reported  that  very  few  voters  took  part,  was  held  in  Mexico 
City,  and  General  Huerta  was  re-elected,  but  in  spite  of  this  apparent 
vote  of  confidence,  ten  days  later,  July  15th,  he  presented  his  resigna- 
tion to  the  Chamber  of  Deputies,  and  on  July  20th  he,  with  members 
of  his  family,  sailed  from  Puerto  Mexico,  on  board  the  German  cruiser 
Dresden. 

Immediately  upon  its  receipt,  the  Chamber  of  Deputies  accepted 
General  Huerta's  resignation,  and  Francisco  Carbajal,  formerly  Chief 
Justice  of  the  Supreme  Court  of  Mexico,  and  recently  appointed  Minister 
for  Foreign  Affairs,  took  the  oath  of  oflSce  as  provisional  president. 

The  new  provisional  president  at  once  appointed  delegates  to  meet 
General  Carranza  and  arrange  for  the  transfer  of  the  government  at 
Mexico  City  to  the  Constitutionalists.  The  delegates  met  at  Saltillo, 
but  after  several  days  of  fruitless  negotiations,  it  was  announced  on 
August  3rd  that  an  agreement  could  not  be  reached,  and  the  conference 
was  abandoned.  It  was  reported  that  provisional  president  Carbajal 
instructed  his  representatives  to  insist  upon  the  following  conditions: 

1.  An  armistice  and  the  issue  of  instructions  to  the  chiefs  of  the  contendmg  parties 
for  the  immediate  cessation  of  hostiiitieB. 
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2.  The  transmiBsion  of  the  executive  power  by  a  disBolution  of  the  pnmmi  CongreflBy 
and  the  rartoretioii  of  the  CongreBB  dissolyed  by  Huerta. 

3.  The  issue  by  the  reinstated  Congress  of  a  general  annistice  so  that  nobody  ahouki 
be  molested  for  his  political  opinions  or  his  part  in  military  operations. 

4.  The  recognition  of  the  military  grades  obtained  by  Federal  officers. 

5.  The  resignation  of  Carbajal  as  President  after  the  reinstated  Congress  had 
assembled,  either  to  that  body  or  through  manifesto  to  the  people,  and  the  dedgna- 
tion  by  Congress  of  the  person  to  receive  the  executive  power  acocnrding  to  the  custom 
bef(»«  the  year  1898. 

6.  Arrangements  relative  to  financial  questions,  e^)ecially  affecting  the  int^'ests 
of  foreigners. 

It  was  also  reported  that  General  Carranza  declined  to  view  the  pro- 
ceedings at  Saltillo  as  a  conference  for  the  negotiation  of  the  terms  upon 
which  Mexico  City  would  be  surrendered,  as  he  took  the  position  that 
the  Constitutionalists,  being  victors  in  the  war,  were  entitled  to  the  un- 
conditional surrender  of  the  city  and  government,  and  that  it  was  neces- 
sary only  to  arrange  the  formalities  of  the  transfer  of  authority  from  the 
Carbajal  regime  to  t^e  Constitutionalists.  He  is  reported  as  having  been 
particularly  opposed  to  granting  a  general  anmesty,  which  might  include 
the  persons  criminally  req>onsible  for  the  assassination  of  former  Presi- 
dent Madero  and  Vice-President  Suarez. 

On  the  night  of  August  12th,  the  provisional  president  and  his  Cabinet 
fled  from  Mexico  City  and  at  the  same  time  the  city  was  evacuated  by 
the  Federal  Army.  President  Carbajal  left  a  manifesto  to  the  people 
stating  that  inasmuch  as  his  overtures  were  met  by  the  uncompromising 
demands  of  the  Constitutionalists  for  unconditional  surrender,  <xily 
two  courses  were  open  to  him, — fight  or  flight,  and  that  his  government 
accordingly  could  not  stand.  The  duty  and  responsibility  of  preserving 
order  in  Mexico  City  pending  its  occupation  by  the  Constitutionalists 
devolved  upon  General  Iturbide,  Governor  of  the  Federal  District.  On 
the  following  day  Governor  Iturbide  visited  General  Carraaiea  and 
arranged  for  his  occupation  of  the  city.  The  terms  of  the  arrangement 
are  reported  to  have  been  as  follows: 

First,  the  evacuating  troops  shall  withdraw  to  towns  on  the  railway  between 
Mexico  City  and  Puebla  in  groups  not  exceeding  5,000  men.  They  must  not  take 
artillery  with  them  nor  reserves  of  ammunition.  When  the  troops  are  thus  distrib- 
uted  they  will  be  disarmed  by  representatives  of  the  new  government. 

Second,  the  troops  at  Manzanillo,  Cordoba,  and  Jalapa  and  in  the  StttUs  of  riiiapM, 
Tabasco,  Campeachy,  and  Yucatan  shall  be  disarmed  at  their  present  stations. 

lliird,  in  proportion  as  the  Fedends  withdraw  the  ConstitutionaiistB  diall  oociq>y 
the  positions  evacuated  by  thenL 


HDITDBIAL  GOlOfBNT  863 

Fourth,  the  Federal  troops  garrisoning  the  towns  of  San  Angd,  Tlalpam,  Xoohi- 
ihHoo,  and  other  pobts  fronting  the  Zapatista  positioin,  wifl  be  ditenned  at  thoe^' 
points  when  they  are  reliered  by  the  Constitutionalist  forees. 

Fifth,  the  departing  Federals  shall  not  be  molested  by  the  ConstJtutionafists. 

Sixth,  military  men  unable  to  depart  shall  enjoy  all  guarantees. 

Seventh,  Gen.  Obregon  undertakes  to  furnish  sokliers  with  means  of  returning  to 
their  homes. 

Eighth,  Generals  and  other  officers  shall  hold  themselves  at  the  disposition  of  the 
First  Chief  of  the  Constitutionalists,  who,  on  entering  the  capital,  will  be  clothed 
with  the  character  of  the  provisional  President  of  the  republic. 

On  August  15th  the  Constitutionalist  Army,  under  General  Obregon, 
entered  the  capital  and  on  August  20th  General  CArrante  made  a  tri* 
xmiphant  entry  into  the  city  and  assumed  the  reins  of  government. 

Rumors  of  disagreement  between  factions  of  the  victord,  current  even 
before  General  Carranza  entered  Mexico  City,  have  since  materialized 
into  an  open  rupture  between  Generals  Villa,  Zapata  and  Carranza. 
Whether  or  not  this  is  the  beginning  of  another  revolution  in  Mexico 
cannot  be  foretold  at  the  present  writing — October  15,  1914 — as  earnest 
efforts  are  being  made  to  adjust  the  differences  between  the  several 
leaders.  On  September  15  President  Wilson  ordered  the  withdrawal  of 
the  American  troops  from  Vera  Cruz.  His  explanation  of  this  action  was 
that  it  was  taken  ''in  view  of  the  entire  removal  of  the  circumstances 
which  were  thought  to  justify  the  occupation.  The  further  presence  of 
the  troops  is  deemed  unnecessary.''  The  carrying  out  of  the  order  has 
apparently,  however,  been  postponed  until  the  danger  of  armed  conflict 
between  the  Constitutionalist  factions  is  passed. 

Should  the  efforts  now  being  made  to  avoid  further  bloodshed  be  suc- 
cessful, the  turn  which  events  have  taken  in  Mexico  cannot  help  but 
give  great  satisfaction  to  President  Wilson,  as  they  seem  to  vindicate 
completely  his  policy,  which  has  been  termed  "watchful  waiting." 
Whether  or  not  the  events  which  have  taken  place  will  turn  out  in  the 
long  run  to  be  for  the  best  interests  of  the  people  of  Mexico  remains  to  be 
seen.  That  these  interests  were  in  the  mind  of  President  Wilson  when  he 
refused  to  recognize  Huerta  because  of  the  manner  in  which  he  came  into 
power  and  when  he  adopted  and  pursued  his  peaceful  p>olicy  is  indicated 
by  the  following  extract  from  his  address  delivered  at  the  national  cele- 
bration at  Independence  Square,  Philadelphia,  on  the  4th  of  July  last: 

You  know  what  a  big  quesUon  there  is  in  Menoo.  Eighty-fiye  per  cent  of  the 
Mexican  people  have  never  been  allowed  to  have  a  look-in  in  regard  to  their  govern- 
ment and  the  righta  which  have  been  exercised  by  the  other  fifteen  per  cent.    Do  you 
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guppose  that  circumstance  is  not  sometimes  in  my  thought?    I  know  the  American 
people  have  a  heart  that  will  beat  just  as  strong  for  these  millions  in  Mexico  as  H 
will  beat  for  any  other  millions  anywhere  else  in  the  world,  and  when  they  once  know 
what  is  at  stake  in  Mexico  they  will  know  what  ought  to  be  done  in  Mexico.    You  hear 
a  great  deal  said  about  the  property  loss  in  Mexico,  and  I  deplore  it  with  all  my  heart. 
Upon  the  conclusion  of  the  present  disturbed  condition  in  Mexico  undoubtedly  those 
who  have  lost  properties  ought  to  be  compensated.    Man's  individual  rights  have 
met  with  many  deplorable  circumstances,  but  back  of  it  all  is  a  struggle  of  the  people, 
and  while  we  think  of  the  one  in  the  foreground  let  us  not  forget  the  other  in  the  back- 
ground. 

THE   PAPACY  IN   INTERNATIONAL  LAW 

Giuseppe  Sarto,  known  as  Pope  Pius  X,  died  at  Rome  on  August  20, 
1914.  His  successor,  Giacomo  della  Cbiesa,  known  as  Benedict  XV,  was 
chosen  at  Rome  on  September  3,  1914.  The  death  of  Pius  is  said  to 
have  been  hastened  by  the  outbreak  of  war,  which  he  tried  to,  but  could 
not,  prevent.  Benedict  is  said  to  desire  earnestly  international  peace 
and  has,  it  is  rep)orted,  made  overtures  to  the  Powers  to  end  the  war. 
Indeed,  it  is  intimated  that  his  election  was  due  in  no  small  measure  to 
his  attitude  toward  war. 

It  is  not  the  function  of  a  journal  of  international  law  to  discourse 
at  length  up>on  the  life  and  services  of  one  whose  kingdom  is  not  of  this 
world  and  whose  influence  is  spiritual  in  the  sense  that  it  is  not  exercised 
through  political  channels.  We  must,  however,  admit  the  vast  influence 
which  the  Pontiff  has  in  the  Catholic  world  and  that,  given  the  origin, 
history  and  international  organization  of  the  Papacy,  it  is  the  greatest 
single  force  for  the  world's  good,  if  the  Pope  broaden  his  sympathies  so 
as  to  embrace  the  world,  instead  of  confining  his  activity  solely  to  the 
Church  of  which  he  is  the  living  head. 

The  late  Pope  was  certainly  not  a  p>olitician,  and  it  is  doubtful  if  he 
could  be  considered  a  diplomat.  He  was  deeply  interested  in  the  spiritual 
life  of  the  Church,  and  his  energy  was  primarily  devoted  to  this  phase  of 
his  work.  He  was,  however,  deeply  and  sincerely  interested  in  peace, 
as  is  shown  by  the  pontifical  brief  which  he  addressed  in  June,  1911, 
to  Cardinal  Falconio,  then  Apostolic  Delegate  to  the  Catholic  Church  ia 
the  United  States.  It  is  unnecessary  to  do  more  than  to  refer  to  this, 
as  it  was  printed  in  the  pages  of  the  Journal  [Supplement  (1911), 
Vol.  5,  pp.  214-215]  and  was  the  subject  of  an  editorial  comment  (Vol.  5, 
1911,  pp.  707-709).  It  is  a  source  of  regret  to  right-minded  people, 
at  least  in  the  United  States,  that  his  influence  failed  when  war  and 
peace  were  in  the  balance.    It  is  to  be  hoped  that  Benedict  will  be  more 
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fortunate  in  his  efforts  to  end  a  conflict  which  his  generous  and  high- 
minded  predecessor  failed  to  prevent. 

In  the  beginning  of  this  comment  the  Pope's  kingdom  was  declared  to 
be  spiritual,  not  temporal;  and  this  statement  is  believed  to  be  true, 
notwithstanding  the  fact  that  it  is  contrary  to  the  claims  of  the  Vatican 
and  of  churchmen  in  many  parts  of  the  world.    There  can  be  no  doubt 
that  the  Pope  was  a  temporal,  as  well  as  a  spiritual,  monarch  before  the 
annexation  of  the  Papal  States  in  1870.    Since  then,  it  is  believed  that, 
while  the  Italian  Government  allows  the  Pontiff  to  live  in  the  Vatican 
and  accords  to  him  the  honors  of  a  sovereign,  he  is  not  a  sovereign  in 
the  sense  in  which  that  term  is  understood  in  international  law.    It  is 
true  that  the  Papal  States  were  annexed  by  an  act  of  force  and  that  the 
Pope  has  not  recognized  the  annexation.    Conquest  is,  however,  ad- 
mitted in  international  law,  and  it  matters  little  or  nothing  to  the  victor 
whether  the  victim  accepts  or  questions  the  legality  of  the  conquest,  so 
long  as  he  is  powerless  to  change  it.    The  Church  does  not  recognixe  the 
legality  of  the  action  and  reserves  its  rights  in  the  premises;  but  it  would 
seem  that  in  international  law  the  title  of  Italy  to  the  Papal  estates  is 
clear,  if  conquest  confers  title,  and  that  any  rights  or  privileges  which 
the  Church  exercises  in'  the  territory  which  it  once  possessed  are  in  the 
nature  of  concessions  from  the  present  sovereign. 

The  position  of  the  Pope  according  to  international  lav  hts  been 
passed  upon  from  time  to  time  by  courts  of  justice,  the  most  interesdiig 
of  which  is  the  scries  of  decisions  arising  out  of  the  beatificadan  of  Jeanne 
d'Arc  in  1908.  On  July  4,  1909,  certain  persons  dkptMxtd  in  their 
windows  the  pontifical  flag.  An  ordinance  of  the  Plefect  of  Febraarr  16 
1894,  having  the  force  of  law,  was  issued  in  the  following 

Art.  1.  It  is  forbidden  in  the  Department  of  the  Sarthe  to  diqi 
either  on  the  public  highway  or  in  buildings,  utes  and  loedUaftierif  «paed~to  th^ 
public. 

Art.  2.  French  or  foreign  flags  and  the  emblems  of  authoriniwi 
are  excepted  from  this  prohibition. 

Some  eighteen  persons  displayed  the  papal  eolon  ii  tfe  dtr  of  Mur.a 
were  tried  in  the  police  court  and  were  acquitted  Jrif  XL  1909.  for  it^ 
reason  that  the  personal  flag  of  a  sovereign  cnjo^  tfe  i^k  priri  W^ 
as  that  of  a  state;  that  the  Pope  is  a  soverogn,  aad  tte  Apfar  of  *^^ 
pontifical  flag  is  permitted  by  Article  2  of  the  cn^^^i/  r«f  •.'.«.,..  t  - 


1894.    On  appeal  to  the  Court  of  Cassation,  tfce  j^faBac  q[ 


court  of  Mans  was  reversed  on  May  5, 1911,  tke 
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that  "  the  pcHktifical  flsg  is  no  Icmger  a  national  ton 
the  sovereignty  of  which  it  formeriy  was  the  Hymb 
consequence  oi  the  union  of  the  Pontificate  witii  th 
that  the  Pope  does  not  represent  a  society  in  the  sei 
above  moitiimed  ordinance;  that  the  flag  can  thereft 
as  the  onblem  of  an  authorised  or  approved  society 
In  a  later  case  the  Criminal  Court  of  Appeals 
judgment  to  the  same  effect,  but  set  forth  the  rea 
The  material  portion  is  therefore  quoted,  as  it  appea 
tion  in  BO  far  as  Froich  courts  are  concerned : 

Regarding  the  application  of  the  decree  of  February  17,  I 
prevention: 

CoiudderiDg  that  strict  intcrpretslion  la  neomary  in  peul 

Cmwdaing  that  the  decree  of  Febnutry  17,  IHM,  ii^hsl 
diiphy  and  bearing  of  flags;  that  no  ptoririon  of  this  tort  ajni 
by  the  i^tpellant,  at  the  dia^y  of  the  ted  flag,  nor  that  it  indi 
a  tranmtory  mmsure  intended  to  terminate  with  the  cirotu 
adoption; 

Conndering  that  the  taid  decree  doee  not  except  from  tl» 
f<M^ign  national  flags,  and  thoae  bearing  th«  iongniA  of  i 
sDcietiBi; " 

Conaidering  that  the  white  and  yellow  flag,  the  national 
Pontifical  States,  cannot  be  included  in  this  exception;  that  i 
ceased  to  exist  in  consequence  of  thfir  annexation  to  the  ] 
«Ten  admitting,  contrarily  to  the  principles  of  penal  law,  i 
placing  the  penonal  flag  of  a  eoreragti  on  the  same  plane  wii 
tries,  it  would  still  be  neceassry,  oontnry  to  historic  truth,  1 
yelbw  emblem  ae  the  poaonal  flag  of  the  Pope,  and  attribute  i 
ter  of  a  sovereign; 

Considering  there  is  no  doubt  that  since  the  disappearance 
in  September,  1870,  the  Pope  has  lost  the  usual  attrOiutes  <^ 
Ptmtifieal  State  no  longn  eadsta; 

Considering  that  the  Papacy  does  in  fact  no  longer  poases 
or  sid)jecbB;  that  it  no  longer  pcwessea  the  right  cf  civil  ju 
matters  pertaining  to  the  civil  atatua  of  the  inhabitants  of  I 
to  the  uvil  authorities  of  the  Kingdom  of  Italy; 

Conmdding  that  the  law  of  guaranties  has  not  conferred  i 
er^gn  r^t  of  intem&tiotuil  law,  which  akme  confers  upon  C 
quality  which  this  right  confers  upon  real  sovereigns; 

Considering  that  by  the  terms  of  the  decree  of  October  9, 
gUBisntiee  of  May  13, 1871,  the  Pope  only  has  the  usufruct  of  t 
which,  excepting  certain  restrictions  relating  to  the  "dignity 
Bonal  prerogatrves  "  of  the  Pope  as  head  (d  the  CathoHc  Churt 
ItaUanlawi; 


^^\ 
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Ckxiflidering  that  the  law  of  guiurantiee  does  not  even  admit  the  extraterritoriality 
of  the  places  occupied  by  the  Pqpe; 

Considering  that  if  the  internal  legislation  of  the  Italian  State  grants  to  the  Pope 
certain  personal  privileges,  which  ordinarily  form  the  appanages  of  sovereignty, 
such  for  instance  as  the  right  of  active  and  passive  legation  whidi  he  exercises  under 
very  exceptional  conditions,  in  view  of  the  fact  that  his  representatives  are  not  real 
diplomatic  agents,  and  that  the  Filial  treaties  (concordats)  are  not  assimilable  to  the 
treaties  between  nations,  it  remains  nevertheless  true  that  from  the  international 
point  of  view  the  Pope  must  no  longer  be  regarded  as  the  head  of  a  state; 

Considering  that  under  these  conditions,  the  pontifical  flag,  in  so  far  as  it  would 
be  the  symbol  of  a  State,  or  the  insignia  of  the  head  of  a  State,  has  ceased  to  exist, 
and  tliat  any  dement  that  might  remove  the  said  emblem  from  the  interdictkNi 
formulated  in  the  Prefectordi  Decree,  which  alone  might  make  either  a  national  flag 
or  the  insignia  of  an  authorised  or  recognised  society,  is  totally  lacking." 

• 

AN  ANTECEDENT  ALGECIRAB 

When  France,  in  1901  and  1902,  began  actively  to  come  to  terms  with 
Morocco  regarding  the  Algero-Moroccan  frontier,  European  observers 
of  the  moves  in  colonial  politics  realized  with  varying  degrees  of  accuracy 
that  another  step  in  the  cherished  ambition  of  a  consolidated  French 
Africa  was  iqmiinent.  The  Algerian  frontier  district  was  at  that  time 
occupied  by  tribesmen  owning  Uttle  allegiance  to  anyone  and  predisposed 
to  trouble.  Their  comparative  freedom  fr(»n  molestation  bad  been  due 
solely  to  the  fact  that  they  were  actually  living  and  raiding  and  fighting 
in  a  no-man's  land,  a  territory  belonging  certauily  neither  to  Algeria  nor 
Morocco.  A  treaty  of  1845  had  defined  a  boundary  which  had  been 
very  imperfectly  surveyed  and  bad  never  existed  for  practical  purposes. 
On  July  20,  1901,  a  protocol  was  signed  between  France  and  Morocco 
looking  to  the  policing  and  control  of  the  frontier  region  and  to  the 
establishment  of  markets  in  it.  It  was  supplemented  by  an  agreonent 
of  April  20,  1902,  and  additional  articles  thereto  of  May  7,  1902.  The 
three  documents  were  ratified  by  Morocco  seven  months  later,  an  im- 
portant consideration  in  respect  to  the  validity  of  any  understanding 
with  the  Makhzen,  or  Moroccan  government,  which  at  that  time  was  as 
elusive  regarding  obligations  as  it  could  be.  The  three  treaties  were  not 
onerous;  they  made  for  obvious  good  order  and  development  of  commerce 
in  the  frontier  region.  Yet  it  was  certwi  that  they  would  have  an  im- 
portant effect  in  extending  French  influence,  for  they  provided  that  the 
finely-attuned  French  colonial  instrument  of  the  bureau  arabe  should 
enter  the  frontier  region,  and  where  it  goes  the  people  become  French 
colonists  through  the  sheer  conviction  of  its  ever-demonstrated  efficiency. 
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Simultaneously  France  was  beginning  her  series  of  understandings  on 
Mediterranean  territories,  of  which  the  best  known  is  that  with  Great 
Britain  of  April  8,  1904.  Italy  was  the  first  state  with  which  an  agree- 
ment was  reached.  Treaties  relating  to  Tunisia,  concluded  on  Septem- 
ber 28,  1896,  and  a  commercial  arrangement  of  November  21,  1898,  had 
served  to  improve  relations  between  the  two  countries,  and  the  French 
cabinet  took  up  with  the  Italian  ministers  the  proposition  of  an  agree- 
ment that  France  would  not  be  disp>osed  to  hinder  Italian  action  in 
Tripoli  if  Rome  would  not  hinder  French  action  in  Morocco.  In  Decem- 
ber, 1900,  some  understanding  was  reached,  but  the  known  bipartite 
declaration  was  made  in  May,  1902,  at  the  very  time  when  France  was 
making  her  Algero-Moroccan  frontier  situation  certain. 

On  the  coast  of  Morocco,  opposite  her  own  littoral,  Spain  owned  for 
historic  reasons  the  towns  of  CeXita,  Pefion  de  Velez  de  la  Gomera, 
Alhucemas  and  Mehlla,  while  just  off  the  coast  were  the  Zaffarine 
Islands.  All  were  presidios,  practically  prison  settlements,  yet  they 
gave  Spain  an  undoubted  right  in  northern  Morocco.  To  the  south  on 
the  Atlantic  seaboard  was  the  uncertain  possession  of  Santa  Cruz  de 
Mar  Pequefia,  now  identified  and  named  Ifni.  Below  Morocco  on  the 
same  coast  lay  Spanish  Rio  de  Oro,  resulting  from  the  fact  that  Spain 
had,  by  royal  decree  of  December  26,  1884,  declared  a  protectorate 
over  the  Saharan  littoral.  On  April  6,  1886,  a  royal  order  had  incor- 
porated the  coast  in  the  captaincy-general  of  the  Canaries,  the  posses- 
sion of  which  had  first  set  Spain's  eyes  in  the  direction  of  the  sub- 
Moroccan  country.  The  Spanish  declaration  of  protectorate  in  1884 
included  the  territory  between  Capes  Bojador  and  Blanco,  while  the 
region  northward  to  Cape  Juby  remained  in  doubt  as  to  European 
ownership  or  control.  At  the  very  beginning  of  the  present  centuiy 
Sefior  Leon  y  Castillo  sought  to  reach  an  understanding  whereby  Spain 
was  to  be  recognized  as  possessing  the  Saharan  coast  north  from  Cape 
Bojador.  France  replied  that  this  question  of  the  ownership  of  the 
Sequia  el  Hamra  region  affected  Morocco  and  that  consequently  it 
could  not  be  decided  without  the  consent  of  England.  There  the  ques- 
tion rested. 

Spain  was  thus  actively  interested  in  Morocco  at  the  very  time  France 
was  negotiating  with  Italy  and  with  Morocco.  In  fact,  for  a  year  or 
more,  some  agitation  had  been  going  on  in  Spain  to  have  something 
done  in  Morocco.  Sefior  Silvela  had  published  in  La  Lectura  in  August, 
1901,  an  article  in  which  he  had  discussed  the  matter  and  which  had 
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created  much  comment.  That  Spain  and  France  should  approach  each 
other  respecting  the  Shereefian  empire  was  therefore  a  foregone  conclu- 
sion. 

In  August,  1902,  Spain  and  France  did  start  the  Moroccan  question 
toward  its  international  phase.  At  that  time,  Sagasta  being  premier  and 
Leon  y  Castillo  ambassador  to  Paris,  a  project  of  treaty  was  written  by 
which  Morocco  was  to  be  divided  territorially  between  Spain  and  France, 
with  the  biggest  slice  appertaining  to  Madrid.  Delcass^  was  at  the 
Quai  d'Orsay  and  the  terms  of  the  treaty  project,  which  came  to  light 
only  after  the  Agadir  settlement  was  history,  were  as  follows:  ^ 

Franco-Spaniflh  Project  of  Treaty,  1902 

The  Government  of  the  French  Republic  and  the  Government  of  his  Majesty  the 
King  of  Spain,  happy  in  testifying  to  the  cordial  relations  which  exist  between  France 
and  Spain  and  desiring  to  fortify  them  still  more  in  the  future,  for  the  common  good 
of  the  two  countries,  are  agreed  upon  the  following  provisions: 

Art.  1.  France  by  the  common  possession  of  frontiers,  Spain  by  the  possession  of 
the  preMioa  and  her  various  interests  in  relation  with  the  territory  of  Morocco,  have 
a  preeminent  interest  in  the  maintenance  of  the  territorial,  political,  economic,  ad- 
ministrative, military  and  financial  independence  of  Morocco. 

They  will  not  therefore  conclude  with  any  Power  whatsoever  any  convention  of 
any  kind  nor  will  they  associate  themselves,  directly  or  indirectly,  in  any  action  which 
would  have  as  its  effect  either  the  encouragement  of  establishing  a  foreign  influence 
there  or  injury  to  the  legitimate  action  and  interests  of  either  there,  and  without  the 
prior  consent  of  the  other. 

Art.  2.  If  through  the  weakness  of  the  Moroccan  Government,  through  its  im- 
potence to  assure  order  and  security,  or  for  any  other  reason,  the  maintenance  of  the 
status  quo  becomes  impossible,  the  Government  of  the  French  Republic  and  the 
Government  of  his  Majesty  the  King  of  Spain  determine  as  hereinafter  follows 
the  limits  within  which  each  of  them  would  have  the  right  of  re)!stablishing  tran- 
quility, of  protecting  the  life  and  property  of  individuals  and  of  guaranteeing  the 
freedom  of  commercial  transactions. 

Art.  3.  On  the  one  side:  The  line  of  demarkation  between  the  French  and  Spanish 
spheres  of  influence  would  run  from  the  intersection  of  the  meridian  of  14  degrees 
20  minutes  west  of  Paris  (12  degrees  west  of  Greenwich)  provided  by  the  convention 
of  June  27,  1000,  with  the  26th  degree  of  north  latitude,  which  line  will  run  toward 
the  east  to  its  intersection  with  the  road  indicated  by  a  dotted  line  on  the  map  forming 
annex  No.  1  to  the  present  convention  and  binding  Bir  el  Abbas,  to  Mader  Ym  Ugadir, 
passing  through  Tinduf .  From  this  point  of  meeting,  it  will  run  northwesterly  and 
to  the  intersection  of  the  Wad  Merkala  by  the  said  road,  the  use  of  which  will  be 

^  On  Nov.  10,  1911,  Le  Figaro  published  a  text  "which  had  probably  been  trans- 
mitted to  it  by  the  Spanish  embassy  and  which  has  given  rise  to  no  denial  by  the 
French  ministry  of  foreign  affairs." 
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waters.  It  wOl  be  the  same  on  a  reoqxrocal  bads  for  Spanlth  dupa  in  IVenoh 
territorial  waters,  and  aooess  by  sea  from  the  rivers  comprised  in  its  sone  of 
influence. 

Navigation  and  fishing  will  be  free  for  Frenoh  and  Spanish  nationals  in  the  common 
rivers  or  parts  of  rivers. 

The  policing  of  navigation  and  fishing  in  those  rivers  or  parts  of  rrvers,  in  the 
French  and  Spanish  territorial  waters  at  the  iqiproaohes  of  the  Wad  Sus,  the  Wad 
Sebu  and  the  Muluya  and  the  others  comprised  in  this  convention,  as  well  as  the  other 
questions  relating  to  lightingi  buoyage^  and  tiie  management  and  use  ol  the  waters 
will  be  the  object  of  arrangements  concerted  between  the  two  governments. 

The  rights  and  advantages  which  derive  from  the  present  article,  being  stipulated 
on  account  of  the  common  or  border  oharaoter  oi  the  bays,  river  mouths  or  rivers 
above  mentioned,  will  be  exclusively  reserved  to  the  nationals  of  both  of  the  two 
contracting  parties  and  cannot  in  any  manner  be  transferred  or  conceded  to  the 
nationals  of  other  nations  without  the  prior  agreement  of  the  two  high  parties  today 
contracting. 

Art.  8.  No  differential  right  in  rdation  to  navigation,  customs  and  transportation 
by  railroad,  and  generally  no  privilege  of  a  commercial  order  diaU  be  established  in 
the  spheres  of  influence  delimited  by  the  present  convention.  All  facilities  of  transit 
and  of  circulation  will  be  given,  for  commerce  coming  from  the  interior  or  destined 
thither,  in  and  through  the  territories  recognized  as  forming  part  of  the  Spanish  and 
French  spheres  of  influence,  as  they  are  delfanited  in  Art.  3  of  the  present  convention. 

Art.  9.  Neither  of  the  two  high  contracting  parties  can,  without  the  consent  of  the 
other,  alienate  aU  or  part  of  tiie  territories  placed  within  its  sphere  of  influence. 

Art.  10.  The  lines  of  demarkation  determined  by  Art.  3  of  the  presoit  convention 
are  traced  on  the  maps  subjoined  (annexes  Nos.  1  and  2).  In  case  there  would  be 
occasion  to  apply  them  on  the  ground,  it  is  agreed  that  so  far  as  possible  account  will 
be  taken  of  the  position  of  the  border  tribes. 

Art.  11.  The  present  convention,  bdng  intended  to  remain  seeret,  cannot  be 
divulged,  communicated  or  published,  in  whole  or  in  part,  without  a  prior  agreement 
between  the  two  high  contraciing  parties. 

On  December  3, 1902,  Sagasta  fell,  with  the  project  of  treaty  unsigned. 
On  Dee.  6tb  Sefior  Silvela  formed  a  new  ministry  and  the  treaty  project 
never  went  further,  though  it  would  have  given  Spain  the  best  part  of 
Morocco.  Why  Spahi  failed  to  sign  the  treaty,  and  therefore  why  the 
Moroccan  question  became  a  European  one  in  the  way  that  it  did  is  now 
known,  thanks  to  the  careful  research  of  M.  Rouard  de  Card.^  In 
April,  1904,  the  Anglo-French  convention  was  signed,  and  resulted  in  a 
repercussion  at  Madrid.  In  the  first  ten  da3rs  of  June,  Morocco  in 
general  was  the  subject  of  debate  in  the  Cort^.  Two  of  the  Sagasta 
ministry  hinted  at  the  secret  treaty.   The  Duke  of  Almod6var,  Sagasta's 

'  La  Question  marocaine  et  la  N^godation  franco-espagnole  de  1902.  Paris, 
1912. 
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minister  of  foreign  affairs  and  therefore  one  of  its  negotiators,  in  this 
debate  said: 

Sefior  Sagasta  considered  it  indispensable  that  Seflor  Silvela,  ^dio  was  to  be  his 
successor  in  the  government,  should  have  a  complete,  authenticated  and  exact  knowl- 
edge, as  full  as  was  necessary  and  as  we  who  prepared  it  had.  So  that  it  is  understood 
that  Sefior  Silvela  as  head  of  the  government  refused  to  realise  or  to  achieve  what  the 
Liberal  government  had  left  to  be  concluded  and  which  lacked  only  the  final  touch; 
that  Sefior  Silvela  had  assented  to  what  was  done  and  that,  moreover,  he  admired  it^ 
I  can  prove. 

Naturally  Sefior  Silvela  felt  the  imputation  and  sought  to  have  his 
say.  His  reply  was  published  in  Imparcial  on  June  11,  1904,  and  was 
reprinted  in  pamphlet  form.  The  letter  deals  with  Spanish  politics  and 
with  personalities  to  a  large  extent.  He  cited  his  article  of  August,  1901, 
in  La  Ledura  and  repeated  its  burden.  ''  I  have  spent  the  best  and  even 
a  part  of  the  worst  of  my  life  in  saying  to  my  superiors,  my  friends  and 
my  adversaries  that  everything  which  would  not  tend  to  preserve  the 
^^  status  quo  in  Morocco  must  be  considered  as  pure  folly,"  he  wrote. 
''But  I  say  and  repeat:  This  status  qiu),  so  wise  and  so  worthy  of  praise, 
has  an  inconvenience  which  destroys  all  its  advantages,  namely,  it  is 
impossible.  In  the  face  of  foreign  interferences  whose  eventuality  was 
in  my  opinion  near  at  hand,  I  counselled  the  entente  cordiale  with  France, 
whose  interests  can  be  harmonized  with  ours  without  doing  violence  to 
those  of  other  friendly  powers."  He  mentions  his  interview  with  the 
Duke  of  Almod6var  and  continues: 

I  considered,  and  continue  to  consider,  excellent  everything  that  the  Spanish 
Government  had  concerted  with  the  French  Government  and  I  conveyed  to  you  my 
felicitations,  being  persuaded  that  it  would  be  a  woric  of  peace  and  concord  assured 
against  any  suspicion  and  any  dissatisfaction  by  friendly  powers. — ^Three  months 
passed  without  any  one  saying  anything  of  the  projected  convention.  Whesi  I  was 
called  to  the  counsels  of  the  Crown,  I  found  this  convention  unsigned. — ^It  belonged 
to  me  to  propose  and  decide  on  a  matter  so  important.  From  the  sources  of  informa- 
tion one  in  the  exercise  of  power  has,  I  learned  how  it  was  necessary  to  insure  our 
action  in  Morocco  against  possible  difficulties  raised  by  interested  third  parties.  At 
the  moment  very  important  questions  were  pending  between  France  and  England. 
To  overcome  the  difficulties  and  the  obstacles  which  we  should  have  to  meet,  to 
offset  the  compensations  and  guaranties  which  were  sought  from  us  in  exchange  for 
and  under  the  pretext  of  the  expansion  of  our  influence  on  the  African  coast,  France 
would  offer  us  her  diplomatic  support,  which  was  not  sufficient  to  reassure  us  in  this 
circumstance.  I  thought  that  it  was  an  imperious  duty  to  suspend  the  signing  of  the 
treaty  until  all  doubts  had  disappeared  from  my  own  mind,  and  also  to  agree  to 
nothing  on  the  subject  of  territories  and  spheres  of  influence  on  the  African  littoral 
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without  previously  making  completely  au  courarU  of  the  affair  the  friendly  powers 
(Great  Britain)  which  had  a  title  and  the  means  of  being  heard  in  this  negotiation. 

The  principles  of  the  treaty  project  are  today  the  basis  of  Moroccan 
division  under  the  Franco-Spanish  convention  of  November  27,  1912, 
notwithstanding  all  the  intervention  that  occurred  from  1905  on.  Great 
Britain  and  France  two  years  later  acknowledged  Spanish  special  in- 
terests by  Art.  8  of  the  declaration  of  April  8,  1904,  and  the  secret 
Franco-Spanish  convention  of  October  3,  1904,  reiterated  the  territorial 
division  contemplated  in  1902  but  took  accoimt  of  the  increasing  French 
influence  by  a  decrease  of  the  extent  of  the  Spanish  spheres  of  influence. 
Though  the  convention  of  1904  was  secret,  it  became  known  to  the 
German  diplomats  at  Madrid  shortly  after  its  signing  and  the  plans 
it  indicated  for  dividing  Morocco  between  France  and  Spain,  thereby 
closing  a  market  and  throwing  large  potential  mineral  resources  out  of 
competition  particularly  into  French  control,  are  assigned  as  reasons  for 
the  Kaiser's  dramatic  visit  to  Tangier  in  the  spring  of  1905  and  the  in- 
ternational status  of  the  Moroccan  question  resulting  from  the  Algeciras 
Conference. 

THE  ATTEMPT  OF  TURKEY  TO  ABROGATE  THE  CAPITULATIONS 

The  Department  of  State  was  officially  inf  onned  by  the  Turkish  Ambas- 
sador on  September  10, 1914,  that  on  and  after  the  first  of  October  the  Ot- 
toman Government  had  determined  to  abrogate  the  conventions  known 
as  the  "  Capitulations"  which  he  stated  "  restrict  the  sovereignty  of  Tur- 
key in  her  relations  with  certain  Powers."  The  United  States  is  one  of 
these  Powers.  It  was  further  stated  that  ''all  privileges  and  immunities 
accessory  to  these  conventions  or  issuing  therefrom  are  equally  repealed." 
The  purpose  was  to  remove  "  an  intolerable  obstacle  to  all  progress  in  the 
Empire,"  and  the  relations  of  Turkey  to  the  Powers  were  to  be  regulated 
henceforth  by  "the  general  principles  of  international  law."  There 
can  be  no  doubt  that  extraterritorial  rights  interfere  with  sovereignty, 
or  at  least  with  its  unhindered  exercise;  that  they  are,  at  least  at  the 
present  day,  regarded  as  a  mark  of  inferiority;  and  that  they  are  to  be 
considered  as  marking  a  stage  of  transition  to  the  full  exercise  of  sov- 
ereignty. But  the  question  arises  how  rights  of  this  kind  are  to  be 
abrogated.  Can  it  be  done  by  the  country  in  which  they  exist  without 
the  consent  of  the  country  which  exercises  them?  Thus  considered,  the 
question  involved  in  the  action  of  the  Turkish  Government  is  not  what 


874  THE  AMERICAN  JOUBNTAL  OF  mTIIBIYATIONAL  LAW 

extraterritorial  jurisdicHon  the  United  States  has  m  Turkey;  but,  as 
previously  said,  whether  Turkey  has  the  right  to  abrogate,  without  the 
consent  of  the  United  States,  such  extraterritorial  rights  as  the  United 
States  may  possess  in  the  Ottoman  Empire.  Admitting  that  the  exer- 
cise of  these  rights  is  obnoxious  to  Turkey,  the  question  is,  what  is  the 
proper  method  of  securing  their  abrogation  or  relinquishment? 

The  question  of  the  Capitulations  is  too  complicated  for  an  editorial 
comment,  and  the  reader  is  referred  to  the  excellent  little  bo<^  on  the 
subject,  entitled  Foreigners  in  Twkey:  their  Juridical  Status,  published 
by  Mr.  Philip  Marshall  Brown,  Assistant  Professor  of  International 
Law  and  Diplomacy  in  Princeton  University. 

A  judicial  statement  of  the  origui  and  nature  of  the  Capitulations  in 
general  and  the  rights  of  the  United  States  in  particular  will  be  found 
in  the  case  of  Dainese  v.  Hale,  91  U.  S.  Reports,  13  (1875),  and  a  much 
more  elaborate  discussion  in  Dainese  v.  The  United  States,  15  Court  of 
Claims  Reports,  64  (1879).  From  this  latter  ease  two  paragraphs  are 
quoted: 

The  "uBages  of  the  Franks"  begin  in  what  are  known  in  international  law  aif  "thd 
capitulations,"  granting  rights  of  exterritoriality  to  Christians  residing  or  trayeling 
in  Mohammedan  countries.  Some  ingenious  writers  attempt  to  trace  these  capitula- 
tions far  back  of  the  capture  of  Constaatinople  in  1463  by  the  Turks.  (1  Fdraud- 
Giraud,  JuridicHon  Fran$ai8e  dans  le8  Schellea,  29  et  seg.)  They  are  undoubtedly 
rooted  in  the  radical  distinction  between  Mohammedanism,  which  acknowledges 
the  Koran  sa  the  only  source  of  human  legislation  and  the  only  law  for  the  govenn 
ment  of  human  affairs,  and  the  westen  systems  of  jurisprudeQce,  which  are  animated 
by  the  equitable  and  philosophical  principles  of  Roman  law  and  Christian  civilisa- 
tion. But  their  accepted  foimdation  in  international  law  is  in  the  treaty  made  with 
the  French  in  1535,  which  guaranteed  that  French  consuls  and  ministers  might  hear 
and  determine  civil  and  criminal  cauMs  between  Frenchmen  wltholit  the  interference 
of  a  CtuH  or  any  other  person.  (1  De  Testa,  16.)  After  this  treaty  the  Frendi  took 
under  their  protection  persons  of  other  nationalities  not  represented  by  oonsoli 
(2  Fdraud-Girand,  76),  and  hence  the  generic  name- of  "FrasJos ''  was  given  to  all 
participants  in  tiie  privileges,  and. has  been  preserved  in  the  laws,  treaties,  and  publio 
documents  of  the  United  States.  (8  Stat.  L.,  409;  12  Stat.  L.,  76,  sec.  21 ;  7  Op.  Attys. 
Gen.,  568.) 

Other  nations  followed  the  example  thus  set  by  the  French,  as,  for  instance,  the 
English  m  1675  (Brit.  &  For.  St.  Pap.,  1812-44,  Part  I,  750);  the  Two  Sicilies  in  1740 
(1  Wenckhis,  522);  Spun  in  1782  (8  Martin's  Rec.,  2d  ed.,  405);  and  the  United  States 
in  1830  (8  Stat.  L.,  408).  All  writers  agree  that  by  these  and  other  similar  capitula- 
tions a  usage  was  established  that  Franks,  being  in  Turkey,  whether  domiciled  or 
temporarily,  should  be  under  the  jurisdiction,  civil  and  criminal,  of  their  respective 
ministers  and  consuls.  This  usage,  springing  thus  not  only  out  of  the  eapitulatioDfl^ 
but  out  of  the  "very  nature  of  Mohanmiedanism''  (3  Phil.,  preface,  iv),  became  • 
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part  of  the  intemationAl  Uw  of  Europe  (note  to  Qpaniali  treaty  eited  above;  1  Chride 
Dip.,  sec.  75;  Wheat.  EL,  Lawrence's  ed.  of  1863,  219-'22,  Daoa'9  e4.,  sec.  UO;  2 
Phil.,  sec.  273;  1  Vattel,  Pradier  Fod^^  ed.,  625  n.;  Bluntschli,  Dr.  Int.  Cod.,  sec.  260; 
Calvo,  Dr.  Int.,  sec.  495). 

In  1856,  as  a  conaoquenoe  of  the  Crimean  War,  the  Ottoman  Smpiie 
was  formally  admitted  into  the  society  of  nations,  and  it  has  been  a 
source  of  embarrassment  and  of  annoyance  to  Turkey  that  the  Powers 
have  not  been  willing  to  recognize  its  right  to  be  master  in  its  own  house, 
although  it  has  since  this  period  been  recognized  as  a  mmnber  of  the 
society  of  nations.  The  Turkish  Grovemment  has  evidently  taken  ad- 
vantage of  the  disordered  state  of  Europe  to  abrogate  extraterritorial 
jurisdiction,  in  the  belief  that  both  the  Triple  Allianca — if  Italy  is  still 
to  be  considered  a  m^nbw, — and  the  Triple  Entente  would  be  willing 
to  pay  this  imoe  for  Turkish  neutrality,  and  that  it  could  afford  to  take 
its  chances  with  the  other  Powers.  It  has  a  preced^it  for  its  action  at 
this  time  in  the  abrogation  by  Russia  during  the  Franco-Prussian  war 
of  the  clause  of  the  Treaty  of  Paris,  which  forbade  Russian  wardiips  in 
the  Black  Sea;  It  appears,  however,  that  the  Triple  Alliance,  composed 
of  Germany,  Austria-Hunguy  and  Italy,  and  the  Triple  Entente,  com- 
posed of  France,  Great  Britain  and  Russia,  have  protested  against  the 
abrogation  of  the  Capitulations,  and  that  the  United  Stateii,  as  appeals 
from  the  following  paraphrase  of  cshleiffsxa  to  the  AmeriiHm  Aipbftfl«utor 
at  Constantinople,  given  to  the  press,  has  likewise  protested: 

You  will  bring  to  the  attention  of  the  Ottoman  Government  that  the  Government 
of  Uie  United  States  does  iiot  acquiesce  in  the  endeavor  of  the  Imperii  Qov^maient 
to  set  aside  the  Capitulations. 

Furthermore,  this  government  does  not  recognise  that  the  Ottoman  Government 
has  a  right  to  abrogate  the  Capitulations,  or  that  its  action  to  this  end,  being  unilat- 
eral, can  have  any  effect  upon  the  rights  enjoyed  under  the  Capitulatory  oonventionB. 

You  will  further  state  that  the  United  States  reserves  for  the  preseot  ibe  diaoos* 
non  of  the  groimds  upon  which  its  refusal  to  acquiesae  in  the  action  of  the  Ottoman 
Government  is  based,  and  also  reserves  the  right  to  make  further  reprea^tation^  ia 
this  matter  at  a  later  date. 

By  the  treaty  of  1830  (Articles  4  and  7),  by  the  agreement  of  1874 
concerning  realty,  and  by  the  favored-nation  clause  the  United  States 
obtained  certain  rights  within  Tuikey,  which  it  is  not  necessary  to  dia- 
cuss  at  present,  for  the  action  of  tiie  Turkish  Government  deprives  the 
United  States,  not  merely  of  some  or  other  of  these  rights,  but  of  its 
extraterritorial  jurisdiction  in  its  entirety.  What  rights  the  United 
States  may  have  has  been  the  subject  of  much  discussion,  and  a  clear 
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determination  of  them  has  not  been  reached.    They  will  doubtless  be 
further  discussed  in  the  future. 

The  method  employed  by  Turkey  to  denoimce,  upon  its  own  initiative, 
extraterritorial  jurisdiction,   where  the  United  States   possessed    it, 
whether  by  express  treaty,  by  custom  or  by  favored-nation  clause,  is  con- 
trary to  the  action  of  other  countries  in  which  extraterritorial  rights  have 
been  claimed  and  exercised.    The  traditional  policy  of  the  United  States 
has  been  to  make  its  agreement  to  renounce  extraterritoriality  dep^id 
upon  reforms  to  be  accomplished  in  the  respective  countries,  and  when 
these  reforms  have  been  instituted  and  the  results  have  been  found  or  are 
considered  satisfactory  by  the  United  States,  then,  and  not  till  then  has 
the  United  States  renounced  its  extraterritoriality.     See  the  treaty 
with  Korea  of  1882  (Art.  4),  treaty  with  Japan  of  1894  (Art.  18),  treaty 
with  China  of  1903  (Art.  15),  and  the  process  of  abrogation  of  extra- 
territoriality now  in  progress  in  Siam.    In  other  cases  the  renunciaticm 
of  extraterritoriality  has  not  taken  place  until  the  native  laws  and 
tribunals  have  been  superseded  by  those  of  a  civilized  country  which  has 
assumed  a  protectorate.    Reference  is  made  to  the  abrogation  of  extra- 
territoriality in  Madagascar,  Morocco,  Tunis,  Zanzibar,  and  the  leased 
territories  in  China.    In  all  these  cases,  however,  the  relinquishment 
of  extraterritoriality  has  been  accomplished  with,  the  consent,  often  ex- 
pressed in  a  formal  treaty,  and  as  a  voluntary  act  of  the  United  States. 

THE  BRTAN  PEACE  TREATIES 

In  the  July  number  of  the  Journal  ^  an  editorial  comment  was  devoted 
to  Mr.  Bryan's  peace  plan,  and  the  treaty  between  the  Netherlands  and 
the  United  States  was  taken  as  the  representative  of  the  group,  and  its 
terms  analyzed  in  detail.  On  August  13,  1914,  the  Senate  advised  and 
consented  to  the  ratification  of  eighteen  of  the  twenty  treaties  which  had 
up  to  that  time  been  submitted  to  it.  The  treaties  with  Panama  and 
Santo  Domingo  were  reserved  for  further  consideration,  as  the  relations 
between  Panama  and  the  United  States  are  of  a  peculiar  character,  and 
the  situation  in  Santo  Domingo  was  far  from  satisfactory,  owing  to  a 
revolution  which  was  then  in  progress.  The  treaty  with  the  Netherlands 
was  very  carefully  considered  by  the  Senate  and  a  test  vote  was  takai 
upon  it.  Upon  its  acceptance,  the  others  were  advised  and  consented  to 
as  a  matter  of  course.  Mr.  Bryan's  plan  of  communicating  in  advance 
with  the  Senate  Committee  on  Foreign  Relations,  laying  his  plans  before 

^PagefidS. 
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its  members,  and  receiving  their  approval,  has  worked  admirably  and 
shows  that  co-operation  between  the  Senate  Committee  and  the  Secre- 
tary of  State  is  both  possible  and  profitable,  if  only  the  Secretary  of 
State  takes  the  members  of  the  Committee  into  his  confidence. 

Mr.  Bryan,  however,  has  not  been  content  to  negotiate  treaties  with 
some  of  the  nations.  He  wishes,  on  the  contrary,  to  secure  agreements 
of  a  similar,  if  not  an  identical,  kind  with  all  the  nations  that  believe  in 
arbitration.  On  September  15th  he  had  the  very  good  pleasure  to  sign 
treaties  of  this  kind  with  China,  Spain,  France,  and  Great  Britain.  After 
the  signing  of  these  treaties,  which  will  undoubtedly  be  advised  and  con- 
sented to  by  the  Senate,  Mr.  Bryan  prepared  the  following  statement^ 
which  the  Journal  is  able  to  print  through  his  courtesy: 

The  signing  of  the  four  treaties  with  Great  Britain,  France,  Spain  and  China  bring 
under  treaty  obligations  more  than  nine  hundred  millions  of  people.  These,  when 
■added  to  the  population  of  the  United  States  and  the  population  of  the  twenty-two 
countries  with  which  similar  treaties  have  heretofore  been  signed,  brings  under  the 
influence  of  these  treaties  considerably  more  than  two-thirds  of  the  inhabitants  of  the 
j^lobe.  As  these  treaties  all  provide  for  investigation  of  all  matters  in  dispute  bo- 
fore  any  declaration  of  war  or  conmiencement  of  hostilities,  it  is  believed  that  th^y 
will  make  armed  conflict  between  the  contracting  nations  almost,  if  not  entirely, 
impossible.  This  government  is  gratified  to  take  this  long  step  in  the  direction  of 
peace  and  is  not  only  willing,  but  anxious  to  make  similar  treaties  with  all  other 
nations,  large  and  small.  Inmiediately  upon  the  signing  of  these  treaties,  telegrama 
were  sent  to  the  government's  representatives  in  Germany,  Russia,  Austria  and 
Belgium,  communicating  the  fact  of  the  signing  of  these  treaties  and  expressing  ft 
desire  to  sign  similar  treaties  with  these  countries,  all  of  which  have  endorsed  the 
principle  embodied  in  the  plan. 

GERMANT  AND  THE  NEUTRAUTT  OF  BELGIUM 

The  war,  it  would  seem,  has  barely  begun,  and  yet  there  are  charges 
land  countercharges  of  the  violation  of  international  agreements  and  of 
the  unwritten  laws  of  humanity.  People  in  an  excited  state  of  mind 
readily  believe  charges  without  weighing,  as  in  a  balance,  the  elements  of 
proof,  upon  which  the  truth  or  falsehood  of  the  charges  rests,  and  for  the 
sake  of  our  common  humanity  it  is  to  be  hoped  that  the  proofs  will  not 
be  forthcoming.  The  Journal  believes  it  unwise  either  to  enumerate 
the  charges  or  to  attempt  to  comment  upon  them,  reserving  the  right 
at  some  future  time  to  consider  them  when  the  facts  are  known  upon 
which  judgment  should  be  based.  It  is,  however,  proper  to  advert  to 
one  charge:  namely,  the  violation  of  the  neutrality  of  Belgium  and  of 
Luxemburg,  of  which  Germany  is  accused. 
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There  mre  eevend  docum^itB  which  should  be  oonsidered  in  this 
ooDaectiDn:  (1)  the  london  conventions  of  1831  and  1839  oonceniing 
the  independence  and  neutrality  of  Belgium;  (2)  the  accession  of  the 
German  Confederation  to  the  London  convention  id  1839;  (3)  the  Lon- 
don omvention  of  1867  o(mceming  the  neutrality  of  Luxembuig;  (4)  the 
treaties  of  1870  concerning  the  neutrality  of  Belgium  betweai  Great 
Britain  and  Prussia,  and  Great  Britain  and  France;  (5)  the  convention 
respecting  the  rights  and  duties  of  neutral  Powers  and  persons  in  case  of 
war  on  land  adopted  by  the  Second  Hague  Peace  Conference  of  1907. 

In  1830,  Belgium,  which  had  been  united  with  Holland  by  the  Congress 
of  Vienna,  to  form  the  Kingdom  of  the  Netherlands,  revolted;  and,  on 
November  15,  1831,  Great  Britain,  Austria,  France,  Prussia  and  Russia, 
on  the  one  hand,  and  Belgium,  on  the  other,  entered  into  a  treaty  of 
which  the  provisions  relating  to  neutrality  are  as  follows: 

Belgium,  within  the  limits  specified  *  *  *  shall  form  an  independent  and 
perpetually  neutral  state.  It  shall  be  bound  to  observe  sudi  neutraKty  towards  all 
other  states.    (Art.  VII.) 

The  courts  of  Great  Britain,  Austria,  France,  Prussia,  and  Rusraa  guarantee  to 
His  Majesty  the  King  of  the  Belgians  the  execution  of  all  the  preceding  articles. 
(Art.  XXV.) 

The  King  of  the  Netherlands  was  unwilling  at  this  time  to  reoognice  the 
independence  of  Belgium,  but  he  finally  did  so  by  a  treaty  signed  with 
Belgium  on  April  19,  1839;  and  in  a  series  of  treaties  of  the  same  date, 
to  which  Holland  and  Belgium  were  parties,  the  independence  of  Belgium 
was  recognized,  its  neutrality  likewise  recognized,  and  the  execution  of 
the  provisions  of  the  treaties  placed  under  the  guaranty  of  the  great 
Powers.    Thus  to  the  treaty  of  April  19,  1839,  the  articles  of  the  treaty 
between  Belgium  and  the  Netherlands  are  annexed,  and  ''are  considered 
as  having  the  same  force  and  validity  as  if  they  were  textually  inserted 
in  the  present  Act,"  and  ''th^y  are  thus  placed  under  the  guarantee  ci 
their  said  Majesties."    Article  VII  of  the  treaty  of  1831  rea{^)ear8  as 
Article  VII  of  the  new  treaty,  and  is  thus  guaranteed.    Articles  I  to  VII, 
inclusive,  of  the  treaty  of  April  19,  1839,  were  on  the  same  day  adhered 
to  by  the  German  Confederation,  and  this  adherence  was  formally 
accepted  by  Great  Britain,  Austria,  Belgium,  France,  the  Netherlands, 
Prussia  and  Russia.    Article  VII  guaranteeing  the  independence  and 
neutrality  of  Belgium  was  thus  confirmed,  not  only  by  the  five  great 
Powers,  but  by  all  of  the  German  States. 
The  attempt  of  Napoleon  III,  Emperor  of  the  French,  to  obtain  the 
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Grand  Duchy  of  Luxemburg  aa  the  price  of  his  neutrality  in  the  war  of 
1866  between  Prussia  and  Austria,  led  to  the  convention  of  London 
between  Great  Britain,  Austria,  Belgium,  France,  Italy,  Netherlands, 
Prussia  and  Russia,  by  which  the  Powers  in  question  engaged  to  respect 
the  neutrality  of  Luxemburg,  and,  with  the  exception  of  Belgium,  to 
guarantee  its  neutrality.  The  material  portion  of  this  important  treaty 
follows: 

Article  II.  The  Grand  Duchy  of  Luxemburg,  within  the  limits  determined  by  the 
act  annexed  to  the  treaties  of  the  19th  of  April,  1839,  under  the  guarantee  of  the  courts 
of  Great  Britain,  Austria,  France,  Prussia,  and  Russia,  shall  henceforth  form  a  per- 
petually neutral  state.  It  shall  be  bound  to  observe  the  same  neutrality  toward  all 
other  states.  The  high  contracting  parties  engage  to  respect  the  principle  of  neutrality 
stipulated  by  the  present  article.  That  principle  is  and  remains  placed  under  the 
sanction  of  the  collective  guarantee  of  the  Powers  signing  the  present  treaty,  with 
the  exertion  of  Belgium,  which  is  itself  a  neutral  state. 

The  outbreak  of  the  war  of  1870  between  Prussia  and  the  German 
States,  on  the  one  hand,  and  France  on  the  other,  raised  doubts  in  the 
minds  of  the  British  statesmen  as  to  the  preservation  of  Belgian  neu- 
trality, for  Belgium  was  then,  as  now,  a  highway  between  the  two 
belligerents.  Great  Britain,  tiierefore,  entered  into  a  treaty  with  Prussia 
of  August  9,  1870,  and  on  the  11th  of  August,  1870,  with  France,  which, 
without  affecting  the  guaranty  of  1839,  specified  that  each  of  the  bellig- 
erents would  observe  Belgian  neutrality  during  the  war,  and  Great 
Britain  pledged  itself  to  preserve  by  force  of  arms  the  neutrality  of 
Belgium,  if  it  were  violated  by  one  or  the  other  of  the  belligerents. 

The  matter,  however,  does  not  rest  here.  The  Hague  CJonvention,  to 
which  reference  has  been  made,  provides  in  its  first  article  that  "the 
territory  of  neutral  Powers  is  inviolable;'*  Article  2,  that  "belligerents  are 
forbidden  to  move  troops  or  convoys  of  ejther  munitions  of  war  or  sup- 
plies across  the  territory  of  a  neutral  Power;''  Article  5,  that  "a  neutral 
Power  must  not  allow  any  of  the  acts  referred  to  in  Articles  2  to  4  to 
occur  on  its  territory;"  and  Article  10,  that  "the  fact  of  a  neutral  Power 
resisting,  even  by  force,  attempts  to  violate  its  neutrality  can  not  be 
regarded  as  a  hostile  act."  The  official  report  of  the  Conference  says 
that  Articles  1  to  11  were  unanimously  adopted  {Deuxihne  Confirenoe 
Internationale  de  la  Paix^  Actes  et  Documents,  Vol.  1,  p.  125),  and  the 
convention  was  signed  and  ratified  by  Germany,  and  the  ratification 
thereof  deposited  at  The  Hague  November  27,  1909.  It  should  be  said, 
however,  that  this  convention  contains  the  clause  in  Article  XX,  that 
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''its  provisions  do  not  apply  except  between  contracting  PoweiB,  and 
then  only  if  all  the  belligerents  are  parties  to  the  convention/'  It 
appears,  however,  that  Servia  has  not  ratified  this  convention. 

On  August  4,  1914,  Dr.  von  Bethmann  Hollweg,  Chancellor  of  the 
German  Empire,  said,  in  a  speech  to  the  Reichstag,  as  quoted  in  the 
London  Times  of  August  11,  1914: 

Gentlemen,  we  are  now  in  a  state  of  necessity,  and  necessity  knows  no  law!  Our 
troops  have  occupied  Luxemburg,  and  perhaps  are  already  on  Belgian  soiL  Gentle- 
men, that  is  contrary  to  the  dictates  of  international  law.  It  is  true  that  the  French 
€k>vemment  has  declared  at  Brussels  that  France  is  willing  to  respect  the  neutrality 
of  Belgium  as  long  as  her  opponent  respects  it.  We  knew,  however,  that  France  . 
stood  ready  for  the  invasion.  France  could  wait,  but  we  could  not  wait.  A  French 
movement  upon  our  flank  upon  the  lower  Rhine  might  have  been  disastrous.  So  we 
were  compelled  to  override  the  just  protest  of  the  Luxemburg  and  Bel^an  Govern- 
ments. The  wrong — I  speak  openly — that  we  are  conmiitting  we  will  endeavor  to 
make  good  as  soon  as  our  military  goal  has  been  reached.  Anybody  who  is  threat- 
ened, as  we  are  threatened,  and  is  fighting  for  his  highest  possessions  can  have  only 
one  thought — how  he  is  to  hack  his  way  through  (wie  er  nch  dvrchhaut) ! 

It  therefore  appears  that  the  Chancellor  knew  and  admitted  that  the 
occupation  of  Belgium  and  Luxemburg  was  contrary  to  international 
law,  but  he  justified  the  act  by  the  statement  that  the  German  Elmpire 
was  "in  a  state  of  necessity''  and  that '' necessity  knows  no  law." 

Some  light  is  thrown  on  the  reasons  which  may  have  moved  Germany 
to  violate  the  neutrality  of  Luxemburg  and  Belgium  by  the  following 
passage  from  General  von  Bemhardi's  War  of  Today,  published  in  1911: 

*  *  *  An  example — of  course  a  mere  theoretical  one — ^will  illustrate  the  idea 
in  the  simplest  manner. 

Leaving  all  political  conditions  alone,  we  can  very  well  imagine  a  Gennan  offensive 
against  France  being  conducted  by  the  northern  wing  of  the  German  army,  with  its 
extreme  right  along  the  sesrcoast,  advancing  with  the  armies  echeloned  forward 
through  Holland  and  Belgium,  while  the  German  forces  in  the  south  evade  the  blow 
of  the  enemy,  retiring  through  Alsace  and  Lorraine  in  a  north-easterly  direction,  and 
leaving  South  Germany  open  to  their  opponent.  The  advance  in  echelon  of  the 
German  attacking  wing  would  force  the  left  wing  of  the  opposing  army  into  making 
a  great  change  of  front,  bringing  it  by  this  means  alone  into  an  unfavorable  situation; 
but  in  the  south  the  French  would  likewise  be  obliged  to  carry  out  a  strategic  left 
wheel,  thereby  getting  into  an  unfavorable  position  as  to  their  base.  Strategically 
would  here  be  attained  what  Frederic  the  Great  achieved  by  his  attack  in  echelon  at 
Leuthen  tactically. 

A  German  success  in  the  north  would  lead  straight  on  Paris,  and  touch  the  vital 
arteries  of  the  French  army  much  sooner  than  the  latter  could  gain  decisive  results 
in  South  Germany.    In  such  a  case  the  position  of  the  French  army  portioDS  which 
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liad  penetrated  into  South  Germany  would  likely  become  extremely  critical,  as  they 
-would  find  their  line  of  retreat  moet  seriously  threatened  from  the  north. 

There  is  no  need  at  all  for  any  specially  intricate  and  difficult  movements  of  the 
German  army.  It  would  be  chiefly  a  question  of  properly  distributing  the  forces 
and  regulating  the  extent  of  the  retrograde  movement  of  the  left  wing.  That  must 
never  be  allowed  to  go  so  far  as  to  expose  the  lines  of  communication  of  the  German 
right  wing.  The  pivot  of  the  movement,  which  might  be  fixed  somewhere  in  northern 
Lorraine  and  Luxemburg,  must  be  vigorously  held,  too.  People  have  therefore  often 
thought  of  turning  Trier  into  an  army  fortress,  and  the  idea  of  fortif3ring  Luxemberg 
is  also  partly  based  on  similar  points  of  view.  These  reflections  show,  at  any  rate,  the 
prominent  importance  of  the  fortress  of  Mains.  It  would  be,  further,  advisable  to 
hold  a  strategic  reserve  in  a  central  position,  ready  for  reinforcing,  in  case  of  need, 
either  the  right  or  the  left  wing.^ 

GERMANY  AND   INTERNATIONAL  PEACE 

The  position  of  Germany  at  the  Second  Hague  C!onf erence  on  the  sub- 
ject of  arbitration  has  been  much  discussed  and  no  little  criticized.  At  a 
session  of  the  Reichstag  held  April  28,  1914,  the  Director  of  the  Foreign 
Office,  Dr.  Kriege,  German  delegate  to  the  Second  Hague  Peace  C!onfer- 
ence  and  to  the  London  Naval  C!onference,  explained  and  defended 
the  attitude  of  Germany  in  1907,  and  in  the  course  of  his  remarks  made 
some  very  interesting  observations,  not  merely  concerning  arbitration 
and  the  judicial  decision  of  international  difficulties,  but  concerning  the 
meeting  and  labors  of  a  Third  Peace  C!onference,  in  which  Germany 
would  be  represented,  and  from  which  he  expected  great  results. 

The  first  paragraph  of  this  address  '  aims  to  show  that  Germany  is 
friendly,  not  merely  to  treaties  of  arbitration,  but  to  the  arbitration  of 
concrete  difficulties;  that  it  has  negotiated  two  treaties  of  arbitration — 
one  with  Great  Britain,  which  has  been  twice  renewed,  and  the  other 
with  the  United  States  of  America,  which,  however,  has  not  become 
efiFective — and  that  it  has  inserted  the  arbitral  clause  in  a  series  of  com- 
mercial treaties.  Dr.  Kriege  calls  attention  also  to  the  fact  that  Ger- 
many proposed  the  creation  of  an  International  Prize  Court  at  the 
Second  Hague  Conference,  and  that  at  the  last  Hague  Conference  on 
Bills  of  Exchange,  the  German  delegation  advocated  the  creation  of  an 
international  court  of  appeal  to  decide  conflicts  of  private  international 
law.    He  further  calls  attention  to  the  treaties  between  France  and 

^Von  Bemhardi's  War  of  Today,  authorised  translation  by  Karl  von  Donat, 
pp.  328^29. 

*  The  translation  of  Dr.  Kriege's  remarks  is  made  from  the  text  as  contained  in  the 
''Zeitschrift  fttr  V<dkerrecht,"  Vol  8  (1914),  pp.  460^162. 
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Gainaiiy  oonoeming  the  Morocco  question,  and  the  i^eae&ee  of  an  ar- 
bitral clause  to  settle  disputes  arising  from  tiie  Moroccan  situalioDy  and 
finally,  he  mentions  the  two  controversies  which  Germany  submitted 
to  the  Permanent  Court  of  Arbitration  at  The  Hague:  the  well  known 
Venesudan  preferential  case  and  the  Casablanca  case.  This  part  of 
Dr.  Kriege's  speech  foUows: 

Tlie  idea  has  gone  abroad  that  Germany  has  but  little  sympathy  with  the  idea  of 
settling  difficulties  through  arbitration.  But  this  is  not  at  all  so.  In  1904  Gennany 
concluded  a  general  aifaitnition  treaty  with  Great  Britain  which  it  has  renewed  twice 
since.  A  similar  treaty  had  been  conduded  with  the  jUnited  States  of  America,  but 
owing  to  the  opposition  of  the  American  Senate,  it  was  not  ratified.  In  a  series  of 
more  recent  commercial  treaties  arbitration  clauses  were  included  so  that  all  diqxiteB 
regarding  tariff  questions  are  to  be  laid  before  special  arbitration  courts.  At  the 
Second  Hague  Peace  Conference  Germany  proposed  the  institution  of  an  International 
Prise  Court,  and  this  propositioB  was  accepted.  At  the  last  Hague  CoDferenoe  upon 
the  Laws  of  Exchange  the  German  delegation  moved  to  consider  the  institutiaQ  of  an 
international  court  of  appeals  which  would  be  competent  to  decide  diqrates  in  the 
field  of  private  law  arising  from  international  treaties.  But  above  aU,  into  the  impor- 
tant treaties  which  it  has  concluded  with  France  for  the  eetUement  of  the  Moroccs 
question,  Germany  has  inserted  a  non-reserving  arbitration  clause,  as  a  result  of 
which  any  and  all  disputes  arising  from  its  appUoation  should  be  submitted  to  the 
decision  of  an  arbitration  court  Nor  has  Gomany  in  distinct  cases  hesitated  to 
consent  to  have  disputes  of  primordial  impcHrtance  decided  by  the  Hague  Arintra- 
tion  Court,  such  as  the  Venesuela  and  Casablanca  diq>utes. 

Dr.  Eriege's  statement  as  to  the  rejecti(ui  of  the  arbitration  tieaty 
by  the  Senate  of  the  United  States  is  not  quite  accurate.  It  is  true  that 
the  treaty  was  signed  and  that  it  was  laid  before  the  Senate  for  its  ad- 
vice and  consent.  It  was  amended  by  the  Senate  by  striking  out  the 
expression  ''specif^  agreement"  and  substituting  therefor  '^ special 
treaty/'  so  that  the  compromia,  to  use  a  technical  term,  or  the  submission 
of  the  case  to  arbitration,  would  require  the  approval  of  the  Senate. 
Mr.  Roosevelt,  then  President,  was  unwilling  to  accept  the  amendment 
and  dropped  the  whole  matter.  However,  later,  when  Mr.  Root  was 
Secretary  of  State,  the  United  States  tried  to  negotiate  a  treaty  of 
arbitration,  in  which  the  right  of  the  Senate  was  reserved  to  approve  the 
campromis;  but  Germany  refused  to  conclude  such  a  treaty. 

Dr.  Kriege  next  proceeds  to  state  the  attitude  of  the  German  delega- 
tion toward  arbitration  at  the  Second  Hague  C!onference,  and  the  two 
paragraphs  devoted  to  this  are  here  quoted: 

If  the  German  delegation  delined  to  assent  to  the  world  arbitration  treaty  proposed 
at  the  Second  Hague  Peace  Conference,  it  took  this  stand  because  it  felt 
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that  such  a  trtety  would  not  be  servioeable  to  the  cauae  of  peace.  In  accordance  with 
this  proposition,  all  controversial  leg;al  queetionB,  espeeiaUy  those  in  reference  to  the 
application  and  interpretation  of  international  treaties,  were  to  be  submitted  to  ar- 
bitral decision  with  the  condition,  that  neither  the  vital  interests  nor  the  independ- 
ence, nor  the  honor  of  dther  of  the  parties  in  dispate  should  be  in  conflict  therewith. 
In  its  deBmitation,  in  Its  eitectition  and  its  effects,  such  a  treaty  would  be  so  unclear, 
ao  uncertain  and  so  doubtful  that  it  could  not  but  lead  to  the  greatest  difficulties 
and  disputes  between  the  treaty  states.  Limitation  of  the  treaty  to  legal  questions 
is  necessary  because  mere  questions  of  interests  cannot  in  their  nature  be  submitted 
to  arbitral  decision.  But  no  way  could  be  found  to  separate  in  a  clear  manner  the 
legal  questions  from  the  question  of  interests.  The  further  matter  of  excluding 
•disputes  of  secondary  importance  (fotxi  the  arbitral  decision  in  reference  to  the  time 
and  expenses  connected  therewith,  the  Confer^ice  was  unable  to  settle.  It  is  even 
more  difficult  to  insert  the  so-called  clause  of  honor,  that  is,  the  right  of  each  Power 
to  decide  independently  whether  in  a  particular  case  it  would  decline  to  accept  an 
arbitral  decision  in  reference  to  its  vital  interests,  independence  or  honor.  This 
clause,  whose  need  was  justly  recognized  by  the  Conference,  would  indeed  have  ren* 
^ered  the  treaty  illusory,  because  it  would  merely  have  been  a  treaty  with  the  dauie 
"si  volo."  An  appeal  to  this  clause  is  fu^ermore  of  such  a  nature  as  to  further 
embitter  the  diq>ute  between  the  parties,  because  in  so  doing  the  suspicion  might  be 
entertained  that  the  opponent  is  not  acting  in  a  bona  fide  manner,  but  that  realizing 
that  he  is  wrong  wishes  to  avoid  the  arbitral  decision.  And  it  is  forthermore  doubtful 
as  to  what  effect  an  arbitral  decision  might  exercise  upon  the  judicial  or  the  legidaUve 
authority  of  a  treaty  if  one  of  thes^  autUoritieB,  Hubugh  the  violatbn  of  international 
obligations,  has  brought  sbont  the  dispute.  In  siidi  cases,  shall  the  judicial  authority 
or  the  legislative  authority  be  compelled  to  take  the  arbitral  decision  into  account, 
or  shall  these  authorities  remain  soverdgn  in  respect  of  the  arbitral  decision?  There 
was  complete  difference  of  opinion  at  the  Conference  with  regard  to  this  matter,  so 
that  in  adopting  the  treaty,  tiie  uniformity  of  ttit  intentions  of  the  treaty  would  from 
the  first  have  been  absent. 

The  aforesaid  considerations  at  the  Conference  brought  it  about  that,  not  only 
Germany,  but  several  of  the  other  great  Powers  and  a  number  of  smaller  states  dis- 
approved of  the  universal  arbitration  treaty.  In  fact  the  experiences  that  various 
Powers  would  have  encountered  with  an  arbitration  treaty  such  as  we  have  been 
considering,  could  only  have  strengthened  the  uncertamties  pointed  out. 

The  objections  to  the  proposed  arbitration  treaty  are  indeed  forcibly 
stated,  but  it  would  have  been  possible  to  prepare  a  draft  which  would 
have  been  free  from  most  of  these  objections,  if  the  German  delegation 
had  shown  itself  willing  to  co-operate  rather  than  to  criticize.  Indeed, 
the  Conference  was  much  encouraged  by  the  seemmgly  frank  accept- 
ance of  the  principle  of  arbitration  by  the  first  German  delegate.  Baron 
Marschall  von  Bieberstein,  who  stated,  on  behalf  of  his  delegation:  "We 
are  ready  to  examine  conscientiously  and  impartially  the  propositions 
which  already  have  been  made  and  those  which  may  yet  be  presented  on 
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this  subject."  (DeuxUme  Confirence  Intemationdle  de  la  Paix  (1907)^ 
Adea  et  Documenis,  Vol.  II,  p.  288.) 

Admitting  for  the  moment  that  Gennany's  objections  to  the  various 
proposals  were  well  foimded,  it  would  have  been  possible  for  the  delega- 
tion to  have  proposed  a  form  which  would  have  obviated  these  objec- 
tions, but  this  was  not  done,  and  it  may  be  said  in  no  unkindly  spirit 
that  Germany's  attitude  on  the  entire  subject  was  negative,  not  con- 
structive. The  last  paragraph  of  the  quotation  is  likely  to  lead  to  some 
misunderstanding,  if  a  word  of  explanation  be  not  added;  for,  however 
faulty  the  final  draft  may  have  been,  it  was  nevertheless  approved  by 
thirty-two  delegations,  nine  opposed  it,  and  three  abstained  from  voting. 
Dr.  Kriege's  remarks  would  lead  the  casual  reader  to  believe  that  several 
large  Powers  voted  against  it,  whereas,  as  a  matter  of  fact,  only  Ger- 
many and  Austria-Hungary  voted  against  it,  and  Italy,  which  is  known 
to  be  strongly  in  favor  of  arbitration,  abstained  from  voting.  It  seemed 
to  the  delegates  at  the  time  that  Germany's  influence  in  the  Triple  Al- 
liance had  made  itself  felt.  The  character  of  the  opposition  is  best  seen 
by  enumerating  the  states  which  voted  against  the  proposal:  Germany, 
Austria-Himgary,  Belgium,  Bulgaria,  Greece,  Montenegro,  Roumania, 
Switzerland,  and  Turkey.  The  three  states  abstaining  from  the  vote 
were  Italy,  Japan  and  Luxemburg.  The  delegations  of  all  the  othar 
states  voted  in  favor  of  the  general  treaty,  so  that  it  is  fair  to  say  that, 
notwithstanding  the  imperfections  of  the  projected  treaty,  the  over- 
whelming majority  of  the  states  represented  at  the  Conference  expressed 
themselves  in  favor  of  it. 

However,  it  is  no  small  encouragement  to  the  partisans  of  general  arbi- 
tration to  learn  from  Dr.  Kriege's  carefully  worded  remarks  that,  what- 
ever his  scruples  may  be  against  the  arbitration  of  political  questions, 
or  controversies  in  which  the  clashing  interests  of  the  countries  are  in- 
volved, he,  and  presumably  his  country,  are  in  favor  of  the  arbitration  of 
legal  questions.  It  may  be  indeed  diflScult  to  separate  the  purely  legal 
from  political  disputes,  and  yet  this  must  be  done,  and  it  is  believed 
that,  if  the  Third  Hague  Conference  would  negotiate  a  treaty  for  the 
peaceful  settlement  of  legal  disputes,  preferably  by  means  of  an  inter- 
national court  in  the  technical  sense  of  the  word,  Germany  would  be  a 
party  to  such  treaty,  and  the  cause  of  peaceable  settlement  would  be 
greatly  advanced.  Indeed,  there  is  much  to  be  said  for  the  proposal 
which  Dr.  Kriege  makes,  and  it  is  believed  that  it  is  possible  to  draw 
the  line  between  legal  questions  and  questions  of  a  political  nature,  even 
although  it  is  difficult. 
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In  another  paragraph  Dr.  Kriege  states  the  readiness  of  his  govern- 
ment to  ratify  the  Declaration  of  London,  which  supplies  the  law  which 
the  International  Prize  C!ourt  is  to  apply  under  Article  7  of  the  Prize 
Court  C!onvention,  and  he  also  states  the  willingness  of  his  government 
to  co-operate  in  the  establishment  and  operation  of  the  International 
Prize  C!ourt  which,  it  should  be  said  in  passing,  the  German  delegation 
proposed  at  the  Second  Hague  C!onference.  Dr.  Kriege's  langiiage  on 
this  point  is  so  clear  and  decided  as  to  merit  quotation: 

The  Hague  agreement  regarding  the  establishment  of  an  International  Prize  Court 
and  the  Declaration  of  London  in  reference  to  the  laws  of  naval  warfare  had  in  time 
been  signed  by  the  states  most  directly  concerned  in  the  matter,  and  Germany  among 
them.  Germany  is  ready  to  ratify  both  treaties  at  an  early  date,  and  the  more  so  in 
view  of  the  fact  that  she  was  the  proponent  of  the  proposition  to  establish  the  In- 
ternational Prize  Court.  The  difficulties  encountered  in  the  realization  of  the  two 
great  international  treaties  came  from  England,  not  from  the  British  Government 
nor  indeed  from  the  House  of  Commons,  but  from  the  House  of  Lords,  which  had 
declined  to  accept  both  treaties.  The  British  Government  endeavors  to  remove  these 
difficulties  by  trying  to  secure  an  authentic  interpretation  of  certain  provisions  of  the 
Declaration  of  London  through  negotiations  with  Germany  and  other  great  Powers. 
We  have  tried  to  meet  the  British  Government  in  this  matter  as  far  as  this  was 
possible,  and  we  have  indeed  reason  to  believe  that  these  negotiations  will  attain 
the  desired  end,  so  that  the  British  Government  will  ere  long  be  in  a  position  to  lay 
the  treaties  anew  before  its  Parliament  with  the  prospect  of  a  successful  issue.  As 
regards  the  meeting  of  the  Third  Hague  Peace  Conference,  Germany  is  indeed  in 
sympathy  with  that  object,  although  she  may  believe  that  the  most  important  results 
of  the  former  Conference  should  first  be  realized,  that  is,  the  two  great  treaties  re- 
ferred to  should  be  ratified.  If  it  were  intended  to  take  up  without  interruption  the 
discussion  of  new  international  problems,  before  those  hitherto  discussed  have  been 
brought  to  realization,  these  Conferences  would  soon  lose  the  worth  attaching  to 
them.  The  Second  Hague  Peace  Conference  has  expressed  the  wish  that  such  a 
program  should  be  elaborated  by  an  international  commission,  and  then  be  submitted 
for  the  approval  of  the  governments.  In  regard  to  the  composition  of  this  commission, 
Negotiations  had  at  the  proper  time  been  entered  into,  but  they  have  not  as  yet  led 
to  any  definite  conclusions. 

Finally,  Dr.  Kriege  states  his  desire,  and  doubtless  the  desire  of  his 
country,  for  a  Third  Hague  Conference,  and  expresses  the  belief,  in  the 
following  passages,  that  the  C!onference,  which  we  all  hope  will  meet  in 
the  near  future,  will  render  great  services  to  the  cause  of  peace: 

Meanwhile  the  Foreign  Office  is  already  at  work  preparing  the  propositions  with 
regard  to  the  program  to  be  ofifered  by  Germany,  because  that  office,  in  view  of  its 
organization  and  experience,  is  best  able  to  judge  those  international  questions  whose 
solution  needs  to  be  considered  by  the  Conference.  All  the  other  departments  of  the 
government  having  any  relation  to  these  matters  and  eminent  teachers  of  international 
law  have  of  course  been  called  upon  by  the  Foreign  Office  to  participate  in  this  work. 
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The  hope  that  tlie  Tliiid  Hague  Peaoe  Gonferaioe  may  take  pkoe  rasto  on  wdl 
founded  grounde,  and  Qemumy,  well  prepared  to  take  up  tkili  work,  wiU  take  pert 
in  that  Cooferenoe.  Qermany  feeb  oonvinoed  that  throoi^  the  eohition  of  important 
international  problems  the  Conference  will  ezerdae  great  influence  in  aetUing  die- 
putes  and  she  will  therefore  deeerve  well  of  the  cause  of  peace. 

Dr.  Kriege  is  a  sincere,  upright,  and  honest  man.  He  e3q>reAae8  his 
i^inions  freely  and  without  reserve,  whether  those  oinnions  are  agree- 
able or  displeasing  to  his  audience.  He  possesses  the  confidence  of  his 
government,  and  there  is  every  reason  to  believe  that  the  views  ezpreseed 
hi  the  address  from  which  the  quotations  have  been  made  are  the  views 
which  Germany  has  formed  after  great  deliberation,  and  which  Germany 
wQl  be  prepared  to  maintain  at  the  neott  Hague  Conference.  That  it  may 
come  soon;  that  the  war  which  is  plaguing  mankind  may  ttxn  oease;  and 
tiiat  the  nations  may  again  meet  at  the  little  city  of  The  Hague  hi  the 
very  near  future  and  devise  measures  for  the  benefit  of  the  nation^  of  the 
world  without  exception  is  the  hope  of  every  lover  of  his  kmd. 

A  CARIBBBAN  POUCT  VOB  IHS  UNITJU)  0TATBB 

An  editorial  comment  m  the  July  number  of  the  Joubnal  ^  was  de- 
voted to  the  nature  and  the  origm  of  the  Piatt  Amendment,  and  it  was 
suggested,  without  going  into  details,  that  the  policy  which  dictated  the 
amendment  was  capable  of  a  larger  application.  It  is  the  pmpoee  of  the 
present  conunent  to  take  up  this  subject  and  to  consider  it  from  the 
larger  point  of  view. 
;i;  It  may  be  stated  in  this  connection  that  the  amendment,  although  re- 

stricted to  Cuba,  contemplated  the  independence  of  the  coimtiy  to  which 
it  was  to  be  applied,  a  republican  form  of  government,  assuring  personal 
liberty  and  the  protection  of  property  in  the  sense  in  which  these  terms 
are  used  and  understood  in  constitutional  government,  a  solemn  engage- 
ment on  the  part  of  the  coimtry  covered  by  the  amendment  not  to  enter 
into  any  treaty  or  engagement  with  a  foreign  Power  calculated  to  impair 
or  to  interfere  with  its  independence,  and  that  public  debts  should  not  be 
created  in  excess  of  the  capacity  of  the  ordinary  revenues,  after  defray- 
ing the  current  expenses  of  the  government,  to  pay  the  interest. 

It  is  one  thing,  however,  to  undertake  engagements  of  this  kind;  it 
is  quite  another  thing  to  carry  them  out.  A  promise  without  perform- 
ance would  be  a  vain  thing,  and,  as  the  United  States  intended  to 
guarantee  the  independence  of  Cuba  and  as  the  provisions  of  the  amend- 

^  Page  585. 


ment  previously  quoted  were  devifled  for  ibis  puipose,  it  was  essenti^J 
in  the  opinion  of  Mr.  Root,  who,  as  Secretary  of  War,  drafted  the  amend- 
ment and  officially  interpreted  it,  to  reserve  to  the  United  States  the 
right  of  supervision,  in  order  to  justify  the  United  States  in  guaranteeing 
the  independence  of  the  particular  country  in  question. 

The  obligation  which  the  United  States  was  willing  to  assume  was 
not  unlimited,  but  Was  conditioned  upon  the  obligation  set  forth  in  the 
amendment  which  Cuba  assumed.  The  failure  to  comply  with  these 
conditions  would  free  the  United  States  from  its  obligation.  Therefore, 
Mr.  Root  reserved  the  right,  and  properly  so,  of  the  United  States  to 
intervene,  not  generally,  but  specifically  "for  the  preservation  of  Cuban 
independence,  the  maintenance  of  a  government  adequate  for  the  pro- 
tection of  life,  property,  and  individual  liberty."  As,  however,  interven- 
tion has  often  been  invoked  to  the  detriment,  as  history  shows,  of  the 
country  subject  to  intervention,  Mr.  Root,  as  an  upright  and  straight- 
forward, prudent  and  far-seeing  statesman  officially  interpreted  the 
right  of  intervention  in  such  a  way  as  to  exclude  any  and  all  thought 
of  its  abuse.  Thus,  in  the  gloss  placed  upon  the  amendment  in  an  in- 
struction to  General  Wood,  the  Military  Governor  of  Cuba,  he  stated 
that  the  right  of  intervention  was  not  "synonymous  with  intermeddling 
or  interference  with  the  affairs  of  the  Cuban  Government,"  but  that  it 
was  to  be  "based  upon  just  and  substantial  grounds,"  namely,  "for  the 
preservation  of  Cuban  independence,  and  the  maintenance  of  a  govern- 
ment adequate  for  the  protection  of  tife,  property,  and  individual  lib- 
erty." It  is  true  that  he  coupled  with  this  the  obligations  "  imposed  by 
the  Treaty  of  Paris  on  the  United  States,"  but  this  clause  is  of  a  special 
nature,  involving,  as  it  does,  the  interpretation  of  a  definite  treaty,  and 
may  be  dismissed  without  comment  in  considering  the  applicability  of 
the  amendment  from  a  broader  point  of  view. 

So  much  for  the  amendment  as  applied  to  Cuba.  When  Mr.  Root 
drafted  the  amendment  in  his  letter  of  instructions,  dated  February  9, 
1001,  to  the  Military  Governor  of  Cuba,  a  great  change  had  taken  place 
in  the  international  relations  between  the  Latin  American  republics 
to  the  north  of  the  Isthmus  of  Darien  and  the  United  States.  Negotia- 
tions had  been  begun  to  abrogate  the  Clayton-Bulwer  Treaty  of  April  19, 
1850,  between  Great  Britain  and  the  United  States,  which  contemplated 
the  construction,  supervision,  and  protection  of  a  channel  of  communica- 
tion between  the  Atlantic  and  the  Pacific  oceans  by  the  contracting 
parties.    The  first  Hay-Pauncefote  Treaty  of  February  5,  1900,  which 
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was,  however,  amended  by  the  Senate  in  such  a  way  as  to  be  unacoept^ 
able  to  Great  Britam,  had  been  signed.    The  new  and  existing  Hay- 
Pauncefote  Treaty,  dated  November  18,  1001,  was  in  process  of  n^otia- 
tion  and  was  the  subject  of  much  thought  and  reflection  by  the  American 
Grovemment,  and  in  framing  the  amendment  subsequently  to  be  known 
as  the  Piatt  Amendment,  Mr.  Root  had  in  mind  the  changed  conditions 
incidental  to  the  construction  of  a  canal  through  the  Isthmus  of  Panama, 
under  the  new  treaty  which  acknowledged  the  right  of  the  United  States 
to  build  the  canal  without  the  co-operation  of  Great  Britain,  and  gave  it 
the  right  and  imposed  upon  it  the  duty  to  protect  the  canal  also  without 
the  co-operation  of  Great  Britain.    The  privilege  was  an  onerous  one, 
for  right  and  duty  are  correlative  terms.    The  approaches  to  the  canal 
must  be  safeguarded,  and  disorder  in  the  countries  to  the  nortb  of  Uie 
route  and  to  the  south  of  the  Rio  Grande  would  seriously  impair  the 
usefulness  of  the  canal  when  built.    The  attitude  of  the  United  States 
toward  Cuba  through  a  long  period  of  years  has  shown  conclusively 
that  the  United  States  would  not  permit  the  island  to  pass  imder  Uie 
control  of  any  of  the  great  Powers.   This  is  equally  true  of  the  republics 
of  Haiti  and  Santo  Domingo  in  the  Caribbean  Sea,  and  of  the  republics 
to  the  north  of  the  proposed  canal. 

As  the  second  Hay-Paunceforte  Treaty  was  between  Great  Britain 
and  the  United  States,  neither  of  which  owned  the  territory  through 
which  the  canal  would  pass,  the  United  States  need  to  enter  into  negotia- 
tions with  the  sovereign  of  the  territory.  The  Hay-Herran  Treaty  of 
January  22,  1903,  was,  therefore,  concluded  between  Colombia,  then 
owner  of  the  Isthmus,  and  the  United  States,  giving  the  United  States 
a  right  of  way  across  the  Isthmus.  Advised  and  consented  to  by  the 
Senate  of  the  United  States,  the  treaty  was  rejected  by  Colombia. 
Panama  shortly  thereafter  revolted  and  established  its  independence, 
which  the  United  States  formally  recognized  and  guaranteed  to  preserve 
in  a  treaty  with  Panama,  dated  November  18,  1903,  which  treaty  gave 
the  United  States  a  right  of  way  across  the  Isthmus  for  the  construction 
of  the  canal  in  accordance  with  the  terms  of  the  Hay-Pauncefote  Treaty 
of  November  18,  1901. 

It  is  thus  seen  that  the  negotiations  resulting  in  the  right  to  acquire, 
operate  and  control  the  canal  were  begun  during  the  American  occupa- 
tion of  Cuba,  although  they  were  terminated  after  the  withdrawal  of 
the  American  army  on  May  20,  1902,  and  the  connection  between  the 
amendment  and  the  canal  suggests  itself  to  the  reader  without  further 
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comment,  as  the  coimection  was  undoubtedly  evident,  not  merely  to  Mr. 
Root,  Secretary  of  War,  but  to  Mr.  Hay,  Secretary  of  State.  The 
United  States  desires  the  independence  of  Cuba;  it  also  desires  the  in- 
dependence of  the  republics  in  the  Caribbean  and  to  the  north  of  the 
canal.  It  wishes  a  government  in  Cuba  adequate  to  maintain  its  in- 
dependence and  to  guarantee  life,  liberty  and  the  protection  of  property. 
It  also  wishes  such  a  government  in  the  republics  in  the  Caribbean  and 
to  the  north  of  the  canal,  not  merely  because  it  is  interested  in  the  in- 
dependence of  these  republics,  and  in  constitutional  government  gener- 
ally, but  also  because  the  islands  are  within  a  stone's  throw,  as  it  were, 
of  our  territory,  and  because  the  countries  to  the  north  of  the  canal  must 
be  independent  and  orderly  governments,  if  the  canal  is  to  be  useful 
not  merely  to  the  United  States  and  to  them,  but  to  the  world  at  large. 

The  value  to  each  of  the  republics  of  a  stable  and  orderly  government 
is  no  less  important  to  them  than  it  is  to  the  United  States,  and  there 
seems  to  be  every  reason  in  favor  of  a  closer  relationship,  which  shall 
guarantee  law  and  order  in  each  of  them  without  jeopardizing  independ- 
ence. The  obligation  to  maintain  a  stable  government,  to  keep  its  public 
debt  within  the  limits  of  the  ordinary  revenues,  the  duty  to  protect 
life,  liberty  and  property  do  not  seem  to  be  too  great  a  price  for  the 
guarantee  of  independence.  This  is  exactly  what  each  government 
wishes  without  such  a  guarantee,  and  the  supervision  necessary 
to  secure  these  just  and  beneficent  ends,  does  not  derogate  from  in- 
dependence and  the  exercise  of  sovereignty  within  the  limits  of  inter- 
national responsibility,  as  is  shown  by  the  experience  of  Cuba.  That  the 
right  of  intervention,  "not  synonymous  with  intermeddling  or  inter- 
ference,'' reserved  in  the  Piatt  Amendment,  as  interpreted  officially  by 
Mr.  Root,  will  not  be  dangerous  to  the  independence  and  development  of 
the  countries,  is  shown  by  the  intervention  of  the  United  States  in  Cuba 
in  1906  and  the  withdrawal  of  the  United  States  in  1909  upon  the  cessa- 
tion of  the  disorders  which  caused  the  intervention. 

It  is  believed,  therefore,  that  the  essential  features  of  the  Piatt  Amend- 
ment, due  to  the  wisdom  and  foresight  of  Mr.  Root,  can  properly  form 
the  basis  of  a  policy  of  the  United  States  toward  the  republics  in  the 
Caribbean  Sea  and  to  the  north  of  the  Canal  Zone,  as  its  sole  purpose  is 
to  maintain  independence  and  constitutional  government,  and  that  the 
republics  can,  in  exchange  for  the  guarantee  of  independence,  properly 
accept  the  principles  of  the  amendment,  meant  solely  to  maintain  their 
independence  against  the  world  and  their  well-being  at  home. 
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Abbreviatioiis:  Ann,  «e.  pol,,  Annalm  des  AcienoeB  poJitiqueB,  Paris;  Vie  InL, 
La  Vie  Intonationale,  Bruasels;  Arch,  dipl.f  Archives  Diplomatiques,  Paris;  B^ 
boletin,  bulletin,  bolletino;  P.  A.  U.,  bulletin  of  the  Pan-American  Union,  Washing- 
ton; Chmetf  J.  de  Dr.  Int.  Priv^  Paris;  Doe,  dipl,,  France,  Documents  difilomaAiques; 
B,  Rd,  Ext,,  Boletin  de  Reladones  Ekteriores;  Dr.,  droit,  diritto,  doredio;  D.  0^ 
Diario  Oficial;  For,  rd,.  Foreign  Relations  of  the  United  States;  Ga.,  gaiette,  gaoeta^ 
gauetta;  Cd,,  Great  Britain,  Parliamentary  Pi4)ers;  Int,,  international,  intemadonal, 
intemazionale;  J.,  journal;  J,  0.,  Journal  Officiel,  Paris;  Vint,  Se,,  L'lntemation- 
alism  Scientifique,  The  Hague;  Mim.  dipt,,  Memorial  diplomatique,  Paris;  ManiLf 
Moniteur  beige,  Brussels;  Martens,  Nouveau  recueil  gdn^rale  de  trait^  Leiprig; 
Q,  dip.,  Questions  diplomatiques  et  ooloniaks;  R,,  review,  revista,  i«vue,  rivista; 
Rgichs  0,,  Reichs-Gesetsblatt,  Berlin;  StaaU,,  Staatsblad,  Netherlands;  StaU  Papen, 
British  and  Foreign  State  Papers,  Londoa;  Stat,  at  L,,  United  States  Statutes  at 
Large;  Times,  The  Times  (London). 

January,  1914- 

24  Honduras — ^United  States.  Honduras  ratified  the  treaty  signed 
November  3, 1913,  providing  for  the  settlement  of  any  differ^ices 
which  might  arise  between  the  two  governments  according  to  the 
"peace  plan"  of  the  Secretary  of  State  of  the  United  States. 
Spanish  text:  B.  Rd.  Ext.  (Chile),  4:55. 

29  Honduras — Italy.  Honduras  ratified  the  general  arbitration 
treaty  signed  Dec.  8,  1913.  Spanish  text:  B.  Rd.  Ext.  (Chile), 
4:55. 

March,  19H. 

26    Chile — Italy.    Exchange  of  ratifications  of  general  arbitration 

treaty  signed  Aug.  8, 1912.    Italian  text:  R.  di  dir.  int.  S  (2  ser.): 

256;  Spanish  text:  B.  rd,.  ext.  (Chile),  4'2S. 

April,  1914. 

15    International  Sanitary  Conference.    This  conference  met  at 

Montevideo  to  consider  the  revision  of  the  convention  signed  at 

Rio  de  Janeiro  June  12,   1904.     Argentine  Republic,  Brazil, 

Paraguay  and  Uruguay  sent  dde^tes.   B.  rd.  ext.  (Chile),  4:39. 
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April,  1914. 

19    Sugar  Coiry^Nfioif.    Sign^  by  Belgium,  Francei,  Netberlands, 

Russia,  Germany,  Greece,  Italy  and  Portugal.    French  text  of 

convention:  Mim,  dipL,  6£:282, 
22    Belgium — Colombia.    Exchange  of  ratifications  of  the  extradHicn 

oonventloti  signed  Aug.  21|  1912.     French  text:  M6m.  dipt,, 

5£:280. 

May,  1914. 
2    Germany — ^Turkey,    fiy  an  exchange  of  notes  the  commercial 

convention  which  expired  June  15,  1914,  has  been  continued. 

Mhn.  dipl,  5£^2. 
29    France — Italy.    Accord  signed  relating  to  Italians  in  Tunis  and 

Tunisiens  in  Italy.    French  text:  M6m.  dipt.,  6£'J2Sl. 

Jun^,  1914. 

8  Peri; — ^Venezuela.  Peru  ratified  the  arbitration  convention 
signed  January  25,  1912.  Spanii^  and  English  texts:  B.  rel.  ext. 
(Venezuela),  4  (2):  1066,  1126. 

16-July  30.  Spitzbergen.  The  conference  In  relation  to  Spitsbergen 
convened  at  Christiania,  Norway,  June  16th,  in  response  to  a  call 
from  the  Norwegian  Government.  Germany,  France,  United 
States,  Denmark^  Great  Britam,  Norway,  Netherlands,  Russia 
and  Sweden  were  represented.  The  archipelago  of  Spitsbergen 
is  no-mans-land,  or  terra  ntMiiis,  and  the  nations  interested  in 
questions  relating  to  the  islands  have  declared  their  intention 
to  preserve  this  status.  It  was  the  purpose  of  the  conference  to 
frame  a  neutral  administration  over  the  islands  which  should 
Hot  be  subject  to  the  exclusive  control  of  any  one  nation.  The 
United  States  participated  in  the  conference  solely  on  account 
of  the  economic  intei^ts  of  American  citizens  there.  The  con- 
ference failed  to  complete  its  labors  and  adjourned  July  30th, 
to  meet  at  a  future  date. 

21  Italy — San  Marino.  Ratifications  exchanged  of  the  treaty  of 
friendship  signed  Feb.  10,  1914.  Italian  text:  22.  di  dit.  int.,  S 
(2ser.):261. 

26  Third  Hague  Conference.  The  Netherland  Government  invited 
the  Powers  to  name  each  one  member  of  a  preparatory  committee 
to  meet  in  1915  to  consider  the  questions  to  be  brought  before 
the  Third  Hague  Ck>nference. 
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June^  1914' 

28    European  Wab.    Archduke  Francis  Ferdiziand  of  Austria, 
sinated;  with  his  wife,  at  Serajevo. 

Jidy,  19U. 

7    Italy — ^Peru.    Accord  signed  relating  to  consular  affairs.    Italian 
text:  R.  di  dir.  int.y  S  (2  ser.):260. 

10  Mexico.  General  Huerta  appointed  Chief  Justice  Francisco 
Carbajal,  Minister  for  Foreign  Affairs.  On  July  16th  General 
Huerta  tendered  his  resignation  to  the  Chamber  of  Deputies, 
which  promptly  accepted  it.  Dr.  Carbajal  took  the  oath  of 
office  as  provisional  president.  All  attempts  of  the  provisional 
government  to  make  terms  with  General  Carranza  failed,  the 
latter  insisting  on  the  unconditional  surrender  of  the  government. 
On  Aug.  13th  Dr.  Carbajal  transferred  the  executive  power  to 
the  Federal  Governor  of  the  District,  Gen.  Iturbide,  who  at 
once  transferred  it  to  Gen.  Obregon  of  the  Constitutionalist  anny. 
General  Carranza  entered  Mexico  City  and  took  the  oath  of 
office  on  Aug.  20th.  The  $60,000,000  of  gold  bonds  on  notes 
issued  by  General  Huerta  have  been  repudiated  and  the  old 
stamp  taxes,  which  were  doubled,  have  been  restored.  Sefior 
Isidro  Fabela  has  been  appomted  Minister  for  Foreign  Affairs. 
General  Villa  took  no  part  in  the  entry  of  General  Carranza  into 
Mexico  City  and  remains  in  the  north.  No  disorders  are  reported 
in  Mexico  City.  The  United  States  troops  are  to  be  withdrawn 
from  Vera  Cruz.    Independeniy  July,  August. 

10  Greece — ^Turkey.  The  two  governments  have  requested  Switzer- 
land to  designate  an  arbitrator  to  settle  the  differences  existing 
among  the  members  of  the  mixed  Greco-Turkish  conmiission 
sitting  in  Smyrna  for  the  purpose  of  arranging  the  immigration 
questions.  The  commission  was  appointed  to  exchange  the 
property  of  Turkish  and  Greek  refugees,  and  make  valuation  of 
the  properties  concerned.    N.  Y.  TimeSf  July  12, 1914. 

13  Italy — Spain.    Ratifications  exchanged  of  the  treaty  of  commerce 

and  navigation  signed  March  31,  1914.    French  text:  22.  di  dir, 
irU.yS  (ser.  2):258. 

14  Peru — United  States.    Treaty  signed  following  the  peace  plan 

of  the  Secretary  of  State  of  the  United  States.    This  Jovmdf 
7:863. 
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July,  1914. 

14  Chile — ^United  States.    Treaty  signed  following  the  peace  plan 

of  the  Secretary  of  State  of  the  United  States.  This  Journal, 
7:863. 

15  United  States — Ubuguay.  Treaty  signed  following  the  peace  plan 

of  the  Secretary  of  State  of  the  United  States.  This  Journal, 
7:863. 

23  European  Wab.    Presentation  of  Anstro-Hungarian  note  to  Servia 

which  was  given  48  hours  in  which  to  reply.  Suppression  of  the 
Pan-Slav  propaganda  and  satisfaction  for  the  murder  plot  was 
demanded.    WorlcPa  Work,  September,  p.  136. 

24  European  War.     Russian  cabinet  council  held.     The  Austro- 

Himgarian  demands  on  Servia  were  considered  as  an  indirect 
challenge  to  Russia.    World^s  Work,  September,  p.  136. 

25  European  War.    Servian  answer  stated  by  Austria  to  be  unsatis- 

factory. The  Austrian  Minister  and  staff  left  Belgrade.  WorlcCa 
Work,  September,  p.  136. 

27  European  War.    Sir  Edward  Grey  announced  in  the  House  of 

Ck>mmons  his  proposals  for  a  conference  of  France,  Germany, 
Italy  and  Great  Britain.  The  proposals  were  accepted  by  France 
and  Italy.    Time*,  July  28, 1914. 

28  European  War.    Austria  declared  war  against  Servia  and  Servian 

vessels  were  seized  in  the  Danube.  Text  of  declaration:  N.  Y. 
Times,  July  29,  1914. 

29  European  War.     Austrians  occupy  Belgrade.     N.   Y.   Times, 

July  30, 1914. 

30  European  War.    Partial  mobilization  of  the  Russian  army.    Ger- 

many demands  that  Russia  stop  the  mobilization.  22.  of  R. 
(N.  Y.),  60:290. 

31  European  War.   General  mobilization  ordered  in  Russia.   State  of 

war  declared  by  Germany.    R.  of  R.  (N.  Y.),  50:2191. 

Holland,  Belgium  and  Switzerland  order  general  mobilization 
to  protect  their  neutrality.    R.  of  R.  (N.  Y.),  60:200. 

August,  1914. 
1    European  War.    Germany  declared  war  on  Russia,  after  German 
mobilization  had  been  ordered.     France  ordered  mobilization. 
Italy,  Sweden  and  Norway  announced  their  neutrality.    N.  Y. 
Times,  Aug.  3,  1914. 


894  THE  AMmaCAN  JOtmNAL  OF  INTEBNATIONAL  LAW 

August,  1914. 

2  European  Wab.  Gemum  troopil  occupied  Luxembufg.  GertnanB 
moved  on  Longwy  and  invaded  France  near  Nancy.  Russian 
troops  invaded  the  German  Elmpire  at  Edytkuhnen  And  fSghen- 
ried.    Independent,  79,  p.  202. 

Germany  demanded  passage  across  Belgium  and  was  refused. 
R.ofR.(ii.Y.),60:2Ql. 

2  European  War.     German  troops  entered  French  territory  at 

Cirey.  Russian  troops  crossed  German  bord^  at  Schnidden  to 
the  southeast  of  Biala.   N.  Y.  Times,  Aug.  3, 1914. 

3  European  War.    Gennan  troops  mvaded  Belgium.    Independent, 

79:202. 

4  European  War.     Germany  formally  declared  war  on  France. 

Great  Britain  formally  declared  war  on  Germiany.  The  United 
States  annotmced  its  neutrality  in  the  war  between  Germany  and 
France  and  Russia,  and  between  Austria  and  Servia. 

5  European  War.    The  United  States  issued  a  neutrality  proclama- 

tion designed  to  cover  wireless  tel^raphic  communicatioii. 
Text:  N.  Y.  Times,  Aug.  6,  1914. 

The  {'resident  of  the  United  States  tendered  the  good  offices  of 
the  United  States  for  the  Settlement  of  the  war.  The  United 
States  announced  its  neutrality  in  the  war  between  Gemiany  and 
Great  Britain.    N.  Y.  Times,  Aug.  6,  1914. 

6  European  War.   Austria  declared  war  on  Russia.   R.  ofR.  (N.  Y.), 

60:292. 
5    Nicaragua — United   States.     New   Nicaraguan   canal   treaty 
signed.    R.  of  R.  (N.  Y.),  50:204. 

7  European  War.    The  United  Stated  announced  ltd  neutrality  m 

the  war  between  Austria  and  Russia. 

8  European  War.    Portugal  announced  her  intention  to  support 

Great  Britain  in  the  present  war.  World's  Work,  Sept.,  1914, 
p.  136. 

9  European  War.    Great  Britain  issued  list  of  contraband  of  war. 
9    European  War.    Servia  declared  war  against  Germany.    WorUTs 

Work,  Sept.,  1914,  p.  136. 

10  European  War.   Germany  issued  a  list  of  contraband  of  war. 

11  European  War.    The  United  States  issued  a  statement  dealing 

with  the  questions  of  neutrality,  etc.,  raised  by  complaints  to  the 
Department  of  State.   Senate  doc.  No.  S6S,  6Sd  Cong.,  id  sees. 
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August,  1914' 

12  EuBOPEAN  Wab.   Montenegro  fonnally  declared  war  on  Germany. 

R.oJR.  (N.  Y.),  50:292. 

13  European  Wab.    France  declared  war  against  Austria.    Officially 

announced  that  a  state  of  war  existed  between  Great  Britain  and 
Austria  since  midnight.  22.  of  R.  (N.  Y.),  60:292. 
13  United  States.  The  Senate  advised  and  consented  to  the  ratifica- 
tion of  18  peace  treaties  drawn  upon  the  plan  of  the  Secretaiy 
of  State  of  the  United  States.  The  treaties  were  with  Argentine 
Republic,  Bolivia,  Brazil,  Chile,  Costa  Rica,  Denmark,  Gua- 
temala, Honduras,  Italy,  Netherlands,  Nicaragua,  Norway, 
Persia,  Portugal,  Salvador,  Switzerland,  Uruguay  and  Vene- 
zuela. The  treaties  with  the  Dominican  Republic  and  Panama 
were  not  acted  upon.    WaahinQtan  Past,  Aug.  14,  1914. 

13  European  War.    Great  Britain  guaranteed  the  Bank  of  Elngland 

against  loss  on  discounts  granted.  The  government  also  guar- 
anteed the  insurance  of  British  cargoes.    Nation  (N.  Y.),  99:207. 

14  Nicaragua — United  States.     Five  hundred  American  marines 

landed  at  Bluefields,  with  the  consent  of  Nicaragua  to  preserve 
order.    R.  of  R.  (N.  Y.),  J(}:294. 

14  European  War.    The  United  States  announced  its  neutrality  in 

the  war  between  France  and  Austria. 

15  ExTROPEAN  War.    Japan  sent  ultimatum  to  Germany  demanding 

the  evacuation  of  Kiau-Chau.  Text:  N.  Y.  Times,  Aug.  17, 
1914. 

15  European  War.  Russia  promised  autonomy  to  Poland  for  loyalty 
of  the  Poles  during  the  war.  R.  ofR.  (N.  Y.),  50:292;  Times,  Aug. 
17, 1914. 

15  European  War.  Announcement  made  that  the  United  States 
government  would  look  with  disfavor  on  loans  made  by  Ameri- 
can bankers  to  any  nations  engaged  in  the  European  War. 
N.  Y.  Times,  Aug.  16,  1914. 

17  European  War.    England  and  Japan  gave  assurance  of  the  limita- 

tion of  fighting  in  the  Far  East.  Washington  Post,  Aug.  18, 
1914. 

18  European  War.    The  United  States  announced  its  neutrality  in 

the  war  between  Belgium  and  Germany. 
18    European  War.    Russia  pnnnised  a  grant  of  civil  rights  to  the 
Jews  of  Russia.    N.  Y.  Times,  Aug.  19,  1914. 
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AuQUSi,  1914. 

19  Peru — ^United  States.  The  United  States  Senate  advised  and 
consented  to  the  ratification  of  the  treaty  with  Peru  drawn  upcm 
the  peace  plan  of  the  Secretary  of  State  of  the  United  States. 
This  is  the  nineteenth  treaty  of  the  kind  approved  by  the  Senate. 

iJH  WashinqUm  Post,  Aug.  20, 1914. 

20  Death  of  Pope  Pius  X.    Ind.,  79'2&8. 

21  Salvador — ^United  States.  Ratifications  exchanged  of  the  agree- 
ment of  May  13, 1914,  extending  the  duration  of  the  arbitration 
treaty  of  December  21,  1908.  English  and  Spanish  texts:  U.  S. 
Treaty  Series,  No.  696. 

23  European  War.  Japan  formally  declared  war  on  Grermany. 
Washington  Post,  Aug.  24,  1914. 

24  European  War.  The  Unit^  States  announced  its  neutrality  in 
the  war  between  Gennany  and  Japan. 

25  European  War.  Austria  declared  war  on  Japan.  A  Zeppelin 
dropped  bombs  on  Antwerp.  WaskingUm  Post,  Aug.  26, 
1914. 

27  European  War.  Japan  declared  a  blockade  of  territory  of  Eiau- 
Chau.   N.  Y.  Times,  Aug.  28, 1914. 

September,  1914- 

'  1    European  War.    The  United  States  announced  its  neutrality  in 
the  war  between  Austria  and  Belgium. 
■^  I  1    St.  Petersburg.    Name  changed  to  Petrograd. 

2  European  War.  French  Government  removed  from  Paris  to 
Bordeaux.    Washington  Post,  Sept.  3, 1914. 

2  European  War.  The  President  of  the  United  States  signed  the 
act  (Public  No.  193),  guaranteeing  shipping  against  war  risks. 
The  bureau  created  by  this  Act  was  opened  for  business,  Septem- 
ber 28.  List  of  contraband  and  conditional  contraband,  N.  Y. 
Times,  Sept.  29,  1914. 

3  Albania.  Prince  William  of  Wied  left  Albania.  N.  Y.  Times, 
Sept.  4,  1914. 

4  Cardinal  della  Chiesa,  Archbishop  of  Bologna,  elected  Pope 
and  reigns  as  Benedict  XV. 

4  European  War.  The  Emperor  of  Germany  sent  message  to  the 
President  of  the  United  States  protesting  against  atrocities  of  the 
allied  troops.    Text:  Washington  Post,  Sept.  11, 1914.    The  reply 
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September  y  19H. 

of  the  President  Sept.   16,  1914,  Washington  Post,  Sept.  17, 
1914. 
5    European  War.    The  allies  agreed  not  to  make  peace  separately. 

Text  of  agreement:  N,  Y,  TimeSf  Sept.  6,  1914. 
7    European  War.    Russian  Government  annomiced  the  annexation 

of  Galicia.    N.  Y.  Times,  Sept.  8,  1914. 
9    European  War.    British  and  Germans  reported  fighting  on  Lake 
Nyassa  in  Africa.    N.  Y.  Times,  Sept.  10,  1914. 

10  Turkey.  Turkey  repudiated  the  capitulations.  These  capitula- 
tions are  a  series  of  conventions,  treaties  and  privileges  originating 
as  early  as  the  eleventh  century  whereby  foreigners  in  the  Otto- 
man Empire  have  been  exempt  from  local  jurisdiction  in  civil 
and  criminal  cases,  and  comprise  all  those  rights  of  extraterritorial 
jurisdiction  by  which  they  were  tried  by  their  own  judges,  dip- 
lomatic representatives  and  consuls.  The  United  States  has 
protested  against  the  abrogation  and  Italy  has  joined  the  Powers 
of  the  Triple  Entente  in  a  united  protest.  Washington  Post, 
Sept.  11  and  17,  1914. 

15  Mexico — United  States.  The  President  of  the  United  States 
ordered  the  withdrawal  of  United  States  troops  from  Vera  Cruz. 
Washington  Post,  Sept.  16,  1914. 

15  United  States — France,  Great  Britain,  China  and  Spain. 

Treaties  drawn  upon  the  peace  plan  of  the  Secretary  of  State  of 
the  United  States  were  signed  by  the  United  States  with  France, 
Great  Britain,  China  and  Spain.  Washington  Post,  Sept.  16, 
1914. 

16  European  War.    Japanese  forces  reported  to  be  moving  against 

Kiau-Chau.  China  has  been  notified  that  Germany  reserves  the 
right  to  deal  with  the  Chinese  Republic  as  she  sees  fit  because 
of  the  breach  of  neutrality  in  allowing  Japanese  troops  to  land 
on  Chinese  territory.    N.  Y.  Times,  Sept.  17,  1914. 

17  European  War.    Belgian  commission  to  the  President  presented 

a  voluminous  evidence  bearing  on  the  atrocities  committed 
by  the  Germans  in  the  present  war.  N.  Y.  Times,  Sept.  17, 
1914. 
21  European  War.  United  States  issued  statement  showing  sta- 
tus of  armed  merchant  vessels.  Washington  Post,  Sept.  21, 
1914. 
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September,  1914. 

28  EuBOPEAN  Was.  Great  Britain  gave  notice  that  she  would  not 
recognize  the  article  of  the  DcK^laration  of  Ixmdon  exempting 
conditional  contraband  of  war  from  eeizure  wh^a  destined  for 
neutral  ports.  The  Declaration  of  London  was  adversely  acted 
upon  by  the  British  Parliament.  The  articles  of  conditional 
contraband  include  foodstufEs,  boots  and  shoes,  forage  and  grain 
for  animals,  clothing,  gold  and  silver  coin,  and  buUion^  paper 
money,  vehicles,  vessels,  railway  and  telegraph  materials,  balloons 
and  flying  nutchines,  fuel,  powder  and  eacplosives,  barbed  wire, 
horseshoes,  harness  and  saddlery,  field  i^asses,  chronometers  and 
nautical  instruments.   WoMngUm  Poet^  Sept.  28, 1914. 

INTERNATIONAL  (CONVENTIONS 

ADHESIONS,  RATIFICATIONS  AND  DBNUNCIATI0N8 

Commercial  Statistics  Bureau.    Brussels,  Dec.  31,  1913, 
Ratifications: 

Netherlands,  June  20,  1914. 
French  and  Dutch  texts  of  convention:  StaalMad,  1914:2SS. 

Copyright.    Buenos  Aires,  August  8,  1910. 
Ratifications: 

United  States,  Dominican  Republic,  Guatemala,  Honduras, 
Nicaragua,  Ecuador  and  Panama. 
French,  English  and  Spanish  texts  of  convention:  U.  S.  Treaty 
Series,  No.  593. 

Opium.    The  Hague,  January  23,  1912. 
Ratifications: 

Netherlands,  June  20, 1914.   StaatOlad,  1914,  No.  257. 

Venezuela,  Sept.  20,  1913.    B.  rd.  ext.  (Venezuela),  4^5. 
French  text  of  convention:  Staaisblad,  1914,  No.  257. 

Patents,  Designs  and  Industrial  Models*    Buenos  Aires,  Aug.  20, 
1910. 
Ratifications: 

Dominican  Republic,  Guatemala,  Cuba,  Honduras,  Nicantgua, 
Ecuador,  Panama,  and  the  United  States. 
French  and  Spanish  texts:  (7.  S.  Treaty  Series,  No.  595. 
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Pecxtniart  Claims.    Buenos  Aires,  August  10,  1910. 
Ratifications: 

Dominican  Republic,  Guatemala,  Honduras,  Panama,  Ni- 
caragua, Ecuador,  and  the  United  States. 
French,  English  and  Spanish  texts  of  convention:  U.  S.  Treaty 
SerieSf  No.  594. 

Postal  Convbntion.    Rome,  May  26, 1906. 

Adhesions:  « 

China,  from  Sept.  1, 1914.   Monit.,  June  27, 1914. 
Fiji  Islands,  from  Oct.  1, 1914.   Manit.,  July  10, 1914. 

Red  Cross.   Geneva,  July  6, 1906. 
Ratifications: 

Great  Britain  has  cancelled  the  reservations  made  when  ratify- 
ing the  Geneva  Convention.  ManU.^  Sept.  19,  1907,  and 
July  25, 1914. 

Eathbtn  Sellbbs. 
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administration  and  condition  of  Egypt  and  the  Sudan  in  1913.  (Cd. 
7358.)    9J^. 

Extradition.  Order  in  Council,  May  14,  1914,  directing  that  the 
Extradition  Acts  shall  apply  in  the  case  of  Germany  in  accordance  with 
treaties  of  May  14,  1872  and  May  5,  1884,  as  supplemented  by  conven- 
tion of  May  4, 1910,  for  the  suppression  of  the  white  slave  traffic.  (Stat- 
utory Rules  and  Orders,  1914,  No.  776.)    IJ^. 

Greek  Nationality  Law.   Miscellaneous  No.  4, 1914.    (C!d.  7362.)    Id. 

Guinea.  Agreement  between  United  Kingdom  and  France,  respecting 
the  delimitation  of  frontier  between  British  and  French  possessions  from 
Gulf  of  Guinea  to  Okpara  River.  London,  February  18,  1914.  (Treaty 
series,  1914,  No.  6.)    9Md. 

Muscat,  Exchange  of  notes  between  H.  M.  Government  and  the 
Government  of  the  French  Republic  respecting  trade  in  arms  and 
ammunition  at.  London,  Feb.  4,  1914.  (Treaty  series,  1914,  No.  9.) 
Id. 

Navy  estimates  for  1913-1914.  Programme  of  ship-building,  repairs, 
alterations,  maintenance,  &c.  (H.  of  C.  Repts.  and  Papers,  Sess.  1914, 
No.  158.)    Id. 

Treaties.  Accessions  to  and  withdrawals  from  treaties,  etc.,  between 
the  United  Kingdom  and  foreign  states.  (Treaty  series,  1914,  No.  7.) 
Id. 

Wireless  Telegraphy  Research,  Report  of  Committee  on.  (Ckl.  7428.) 
2d. 

UNITED  STATES  * 

American  seamen  in  merchant  marine.  Report  amending  by  substitute 
S.  136,  to  promote  welfare  of,  to  abolish  arrest  and  imprisonment  as 
penalty  for  desertion  and  to  secure  abrogation  of  treaty  provisions  in 
relation  thereto,  and  to  promote  safety  at  sea.  June  19,  1914.  31  p. 
(H.  rp.  852,  pt.  1.)    Paper,  5c. 

.  Hearings,   1914.     2  pts.   iii-f  3-553  p.  and  iii-f  3-587   p. 

Merchant  Marine  and  Fisheries  Committee. 

Arbitration  treaties  of  1908-1909,  Agreements  extending  duration  of: 
Italy,  May  28, 1913.  (Treaty  series  588.)  State  Dept,  Norway,  June  16, 
1913.    (Treaty  series  589.)    State  Dep^'Switzerland,  November  3, 1913. 

>  When  prices  are  given,  the  document  in  question  may  be  obtained  for  the  amount 
noted  from  the  Superintendent  of  Documents,  Government  Printing  Office,  Washing- 
ton, D.  C. 
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(Treaty  Miiee  500.)  Stale  DepL  Spain,  May  39,  1913.  (IVnty  ssiM 
586.)  StaU  DepL  Great  Britain,  May  31,  1913.  (Treaty  aaite  587.) 
State  DepL  Japan,  June  28,  1913.  (IVea^  series  591.)  Sale  Deji. 
Portugal,  June  28,  1913.  (Senate  Ez.  H,  63d  Cmg.  Ist  sgbb.)  Sweden, 
June  28,  1913.  (Treaty  series  585.)  State  DepL  Paraguay,  Marcb  2, 
1914.  (Senate  Ex.  A,  63d  Cong.  2d  scsb.)  Costa  Rica,  Marrii  16.  1914. 
(Senate  Ex.  C,  63d  Cong.  2d  bgsb.)  Austra-Hungaiy,  May  6,  1914. 
(Treaty  series  592.)    State  Dept. 

Canal  Zone,  Isthmus  of  Panama.  Executive  oidn  to  require  ooew 
going  vessels  in  Canal  Zone  tA  be  fitted  with  wireleas  tqaparatus.  July  9, 
1914.    1  p.    (No.  1088.)    StaU  DepL 

Chinese  indemnity.  Hearings  on  S.  J.  R.  33  to  amoid  jtHnt  resolaticB 
for  remission  of  portion  of  Chinese  indemnity  for  Iobmb  and  expenses  in- 
curred by  reason  erf  so-called  Boxer  disturbances  during  1900,  so  as  to 
provide  for  payment  of  expenses  attendant  upon  drfenae  erf  dahns  against 
the  indemnity  fund  in  Couri;  of  Claims.  June  1,  1914.  41  p.  Fortig» 
RetaiioM  Committee, 

Consular  sorice,  American.  Article  by  J.  J.  ffleefata.  7  p.  (S.  doe. 
541.)    Paper,  5c. 

Consuls.  Executive  order  amending  regulations  oonoeming  invoteo, 
etc.,  for  merchandise.    May  28, 1914.    6  p.  (No.  1960.)    State  DepL 

Diplomatic  and  consular  service.  Executive  order  am^niing  regula- 
tions concerning  salaried  officers  and  instructions.  Apr.  30,  1914.  1  p. 
(No.  1928.)    suae  DepL 

Expatriation.  Report  amending  H,  1991,  to  amend  act  in  reference 
to  expatriation  of  citizens  and  their  protection  abroad  (relating  to  womM 
marrying  foreigners).  June  6, 1914.  4  p.  (H.  rp.  771.)  Foreign  Affain 
Committee. 

Extradition  treaty  between  United  States  and  Paraguay.  Signed 
Asuncion,  March  26,  1913.    6  p.    (Treaty  series  584.)    State  Dept. 

Extraterritorial  jurisdiction.  Report  favoring  S.  2877,  to  amend  art 
to  carry  into  effect  provisions  of  treaties  between  United  States,  China. 
Siam  and  other  countries,  giving  certain  judicial  powers  to  ministeis 
and  consuls  or  other  functionaries  of  United  States  in  those  countries, 
so  as  to  require  that  ministers,  consuls,  or  other  functionaries  invested 
with  judicial  authority  shall  be  lawyers  of  experience  and  good  standing. 
1  p.    (S.  rp.  590.)    Foreign  Relations  Committee. 

Foreign  Relations.  Papers  relating  to,  with  annual  message  of  Presi- 
dent.   Dec.  7,  1909.    1914.    bod+eOOp.    Cloth  55c;  paper,  45c. 
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— .  Same.    (H.  doo.  101,  6l8t  C!oiig.  2d  sess.) 


Immigration,  restriction  of.    Hearings  on  H.  6060,  Dec.  11  and  12, 

1913.  ii+3-62  p.  and  ii+3-11  p.    Immigration  and  Naluralizalion 
Committee. 

Insular  possessions.  Public  documents  relating  to  noncontiguous 
territory  except  Alaska  and  Canal  2!one,  and  two  American  occupations 
of  Cuba,  for  sale  by  Superintendent  of  Documents.  July,  1914.  46  +  [2] 
p.    (Price  list  32,  3d  ed.)    Government  Printing  Office. 

International  Conference  on  Social  Insurance.  Commimication 
submitting  invitation  from  French  Republic  to  United  States  to  send 
delegates  to,  to  be  held  in  Paris  in  September,  1914.  July  27,  1914. 
8  p.    (H.  doc.  1132.)    Stale  Dept. 

International  Congress  of  Americanists.  Senate  Joint  Resolution 
No.  97,  authorizing  President  to  extend  invitations  to  foreign  govern- 
ments to  participate  in,  at  Washington,  October,  1914.  May  9.  1  p. 
(Pub.  No.  28.)    StaU  Dept. 

International  Congress  of  Chambers  of  Conmierce,  Sixth.  House 
Joint  Resolution  No.  264,  authorizing  President  to  accept  invitation  of 
France  to  participate  in,  to  be  held  at  Paris,  June  8-10, 1914.    May  28, 

1914.  (Pub.  No.  31.)    StaU  Dept. 

International  Congress  on  Education,  Third.  Report  favoring  H.  J.  R. 
273  requesting  President  to  invite  foreign  governments  to  participate 
in,  to  be  held  at  Oakland,  Cal.,  August  16-27,  1915.  June  13,  1914. 
2  p.    (H.  rp.  825.)    Foreign  Affairs  Committee. 

International  Congress  on  Home  Education,  Fourth.  S.  J.  R.  157 
requesting  President  to  invite  foreign  governments  to  participate  in, 
to  be  held  at  Philadelphia,  Pa.,  September  22-29,  1914.  July  17,  1914. 
(Pub.  No.  37.)    State  Dept. 

International  Congress  on  Home  Education.  Report  favoring  H. 
11179,  authorizing  Secretary  of  State  to  extend  invitation  to  foreign 
countries  to  send  delegates  to,  at  Philadelphia,  Pa.,  Sept.  22-29,  1914. 
May  5,  1914.    2  p.    (H.  rp.  620.)    Foreign  Affairs  Committee. 

International  Congress  of  Musical  Science  and  History.  Message 
transmitting  invitation  to  participate  in,  to  be  held  in  Paris,  June,  1914. 
May  16,  1914.    3  p.  (H.  doc.  978.)    State  Dept. 

International  Congress  on  Neurology,  Psychiatry  and  Psychology, 
Message  transmitting  invitation  to  United  States  Government  to  par- 
ticipate in,  to  be  held  at  Berne,  Switzerland,  Sept.  7-12, 1914.  May  26, 
1914.    4  p.    (H.  doc.  997.)    State  Dept. 
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International  Congress  of  World's  Purity  Federation,  Ninth.  Report 
amending  H.  J.  R.  271  authorizing  President  to  appoint  delegates  to 
attend,  to  be  held  in  San  Francisco,  Cal.,  July  18-24,  1915.  June  13, 
1914.    2  p.    (H.  rp.  826.)    Foreign  Affairs  Committee. 

International  Dental  Congress,  Sixth.  Message  transmitting  invita- 
tion to  United  States  Government  to  participate  in,  to  be  held  at 
London,  Aug.  3-8,  1914.  May  26,  1914.  3  p.  (H.  doc.  998.)  State 
DepL 

.  S.  J.  R.   106  authorizing  President  to  extend  invitation. 

July  13,  1914.    (Pub.  No.  35.)    State  Dept. 

International  Dry-Farming  Congress.  H.  J.  R.  255  authorizing 
President  to  extend  invitations  to  other  nations  to  send  representatives 
to,  to  be  held  at  Wichita,  Kans.,  Oct.  7-17,  1914.  July  17,  1914.  (Pub. 
No.  38.)    State  Dept. 

Malambo  fire  claims.  Report  favoring  H.  12060,  to  pay  amount 
awarded  to  claimants  by  joint  commission  imder  treaty  of  Novem- 
ber 18,  1903,  between  the  United  States  and  Panama.  June  4,  1914. 
3  p.    (H.  rp.  764.) 

Military  policy  of  United  States  during  Mexican  War  (1845-48);  by 
Emory  Upton.    1914.    ii  + 195—122  p.    (H.  doc.  972.)    Paper,  5c. 

National  Star-Spangled  Banner  Centennial  Celebration,  Baltimore, 
Md.,  Sept.  6-15,  1914.  Report  favoring  S.  J.  R.  148,  authorizing 
President  to  extend  invitations  to  foreign  governments  to  participate 
in,    1  p.    (S.  rp.  578.)    Foreign  Relations  Committee. 

Niagara  River,  Diversion  of  waters  of.  Hearings  on  bills:  Jan.  16, 
1914,  p.  1-23;  letter  of  Secretary  of  War,  6  p.;  July  15,  1914,  15  p.; 
July  15,  1914,  trace  of  title  to  Seneca  Indians,  38  p.  Foreign  Affairs 
Committee. 

.  Report  amending  H.  16542  for  control  and  regulation  of 

waters  of.    July  20,  1914.    24  p.    (H.  rp.  990.)    Paper,  5c. 

Opium  convention  signed  at  The  Hague,  January  23,  1912  (and  final 
protocol  of  2d  International  Opium  Conference  signed  at  The  Hague, 
July  9, 1913).    12  p.  (Senate  Ex.  I,  63d  Cong.  1st  sess.) 

Panama  Canal.  Addendum  to  supplement  2  of  Executive  orders 
relatmg  to.    [March  4,  1913-April  16,  1914.]    War  Dept. 

.  Diplomatic  history  of,  correspondence  relating  to  negotiation 

and  application  of  certain  treaties  on  subject  of  construction  of  inter- 
oceanic  canal,  and  accompanying  papers.  1914.  xii+602  p.  (S.  doc. 
474.)    Paper,  40c. 
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— .  Effect  of,  on  sea  traffic.    By  R.  L.  Dunn.  12  p.     (S.  doc. 


540.)    Paper,  5c. 

.  Executive  order  creating  committee  to  formally  and  officially 

open.    May  20,  1914.    2  p.    (No.  1944.)    State  Dept. 

Panama  Canal  Act.  H.  14385  to  amend,  so  as  to  repeal  that  part 
which  exempts  vessels  engaged  in  coastwise  trade  of  United  States 
from  tolls.  Approved  June  15,  1914.  1  p.  (Pub.  No.  113.)  State 
Dept. 

' .  Hearings  on  H.  14385  to  amend  act  so  as  to  repeal  that  part 

which  exempts  vessels  engaged  in  coastwise  trade  of  United  States 
from  payment  of  tolls.  1914.  1024  p.  3  tab.  Interoceanic  Canals  Comr 
mittee. 

.  Report  amending  H.  14385.    Apr.  30,  1914.     1  p.     (S.  rp. 

469.) 

.  Index  of  proceedings  and  debates  in  House  of  Representa- 
tives and  in  Senate,  March  5-May  15,  1914,  on  H.  14385  to  amend  act 
so  as  to  repeal  that  part  which  exempts  vessels  engaged  in  coastwise 
trade  of  United  States  from  tolls.    1914.    11  p.    Senate. 

.  Report    amending    S.    R.    376,    requesting    President   to 

open  diplomatic  negotiations  with  Great  Britain  for  appointment  of 
international  tribunal  to  determine  differences  with  regard  to  right 
of  United  States  to  discriminate  in  favor  of  ships  of  commerce  of 
its  citizens  in  matter  of  payment  of  tolls  for  use  of  Panama  Canal. 
June  3,  1914.    1  p.    (S.  rp.  581.)    Foreign  Relations  Committee. 

Parcel  post  convention  between  United  States  and  Liberia,  signed 
Monrovia,  April  30,  1914.    9  p.    Post  Office  Dept. 

Radiotelegraphy.  Report  of  committee  on  wireless  telegraphy 
research  appointed  by  Postmaster  General  of  Great  Britain.  June  30, 
1914.    14  p.    (S.  doc.  528.)    Paper,  5c. 

Safety  of  Life  at  Sea.  Analysis  and  explanatory  notes  of  London 
convention,  in  relation  to  American  merchant  marine.  By  Andrew 
Furuseth.    May  1,  1914.    16  p.    (S.  doc.  476.)    Paper,  5c. 

.  Authenticated  copy  of  international  convention  relating  to, 

detailed  regulations  thereunder,  final  protocol,  and  voeux  expressed 
by  conference;  signed  London,  Jan.  20,  1914,  67  p.  1  pi.  (Senate 
Ex.  B,  63d  Cong.  2d  sess.) 

Seal  and  seal  fisheries.  Hearings  on  investigation  of  fur-seal  industry 
of  Alaska.  1914.  849  p.  il.  5  maps.  1  tab.  Expenditures  in  Commerce 
Dept.  Committee. 
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-.  Views  of  minority.   July  27,  1914,    22  p.  (H.  rp.  600,  pt.  2.) 


Paper,  5c. 

Treaty-makiiig  power  under  the  Constitution.    By  Heniy  St.  George 
Tucker,    lip.    (S.  doc.  539.)   Paper,  5c. 

Gbo.  a.  Finch. 


JUDICIAL   DECISIONS   INVOLVING   QUESTIONS   OP 

INTERNATIONAL   LAW 

DUTCH  STATE  SBBYirUDB  IN  PRUSSIA  ^ 

Supreme  Court  of  Cologne,  VII  Civil  Division.    April  21,  1914  (7.  U. 

106-12). 
Aix-larChapelle-Maastricht  Railroad  Company  AG.,  defendant  and 

plaintiff  on  appeal,  v. :  (1)  Thewis,  plaintiff  and  defendant  on  appeal, 

and  (2)  Royal  Dutch  Government,  intervener. 

Facts  of  thb  Case 

The  plaintiff  is  the  owner  of  a  number  of  houses  situated  at  Naustrass 
near  Herzogenrath,  on  Wendelin  Street.  He  declares  that  these  houses 
have  been  damaged  and  depreciated  by  reason  of  the  dominial  or  govern- 
ment mine  worked  by  the  defendant.  In  virtue  of  §  148  of  the  Greneral 
Mining  Law,  he  therefore  demands  compensation  from  the  defendant 
for  damage  sustained  and  moves: 

To  condemn  the  defendant  to  make  full  compensation  for  the  damage 
and  depreciation  caused  to  his  two  houses  as  a  result  of  his  minmg 
operations: 

To  have  this  damage  appraised  by  experts,  and  to  condemn  the  de- 
fendant to  pay  to  him  the  amount  to  be  determined,  which  should  not 
be  less  than  M.  2000. 

The  defendant  has  moved  to  dismiss  the  suit. 

By  an  interlocutory  judgment  of  the  Court  of  First  Instance  of  Aix- 
la-Chapelle,  May  10,  1911,  whose  contents  are  taken  into  consideration, 
the  exception  pleaded  by  the  defendant  on  the  groimd  of  non-suability 
was  denied. 

By  the  final  judgment  of  the  aforesaid  court.  May  14,  1912,  the  de- 
fendant was  condemned  to  pay  M.  2050  to  the  plaintiff. 

Against  this  judgment,  whose  contents  are  also  taken  into  considera- 
tion, the  defendant  has  lodged  an  appeal  and  moved  to  dismiss  the  action 
on  condition  that  the  disputed  judgment  be  modified. 

1  Rqurinted  from  the  Z€U9chriSi  fUr  ViUkm^ehi,  No.  4-6,  (July),  1914. 
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The  plaintiff  has  moved  to  dismiss  the  appeal. 

He  has  given  notice  of  the  action  to  the  Royal  Dutch  Government, 
and  to  the  Aix-la-Chapelle-Maastricht  Railroad  Ck)mpany  of  Maas- 
tricht. 

The  former  only  has  joined  in  the  legal  action,  espoused  the  cause  of 
the  plaintiff,  and  moved  to  decree  according  to  the  plea  of  the  plaintiff. 

In  justification  of  the  appeal  lodged  by  the  defendant,  the  latter  has 
renewed  his  allegation  made  before  the  Court  of  First  Instance,  namely, 
the  exception  on  the  ground  of  non-suability,  and  answered  according 
to  his  pleas  of  June  24,  1913  (Bl.  109  ff.)  and  December  1,  1913  (BL 

129  ff.). 

In  justification  of  their  motions,  the  plaintiff  and  the  intervener  have 
submitted  their  pleas  of  October  3,  1913  (Bl.  120  d.  a.),  of  October  15, 
1913  (Bl.  122  ff.)  and  of  March  23, 1914  (Bl.  145). 

It  seems  proper,  in  the  first  place,  to  decree,  as  was  decreed,  by  an 
interlocutory  judgment,  in  accordance  with  §  303  of  the  Code  of  Civil 
Procedure. 

The  Court  of  First  Instance  takes  the  groimd  that  the  claim  of  the 
plaintiff  is  justified  by  §  48  of  the  General  Mining  Law  of  June  24, 1895, 
of  the  Prussian  States.  But  this  does  not  square  with  the  facts.  The 
Prussian  Law  is  not  at  all  applicable  to  this  case.  The  daminial  or 
government  mine  in  question  and  located  at  Kirchrath  had,  as  a  result 
of  the  mining  royalty  prevailing  in  that  region  before  the  French  min- 
ing law  of  July  28,  1791,  become  a  fiscal  mine,  and  in  the  course  of  time 
came  as  such  in  the  possession  of  the  Dutch  State  (cf.  Brassert,  Zeii- 
achrififilr  Bergrechi,  Vol.  16,  p.  144  ff.,  especially  Bl.  465  ff.).  The  legal 
relations  of  this  mine  were  determined  in  the  Prusso-Netherlandish 
boundary  treaty  of  June  26,  1816,  which  endeavored  mainly  (see,  pre- 
amble thereto),  to  fix  definitely  the  boundaries  between  the  two  neigh- 
boring states,  and  to  remove  the  difficulties  that  had  arisen  in  regard  to 
the  sovereignty  over  certain  districts.  In  consequence,  and  in  accord- 
ance with  Art.  18,  ''  that  part  of  Kerkrade,  situated  to  the  right  of  the 
Aix-la-Chapelle  highway,  and  the  entire  part  of  the  Rolduc  community, 
situated  on  the  left  bank  of  the  Wurm"  were  ceded  to  Prussia.  Art.  19 
then  further  provides: 

The  cession  of  the  Kerkrade  and  Rolduc  parts  resulting  from  the  preceding  article 
shall  cause  no  damage  or  disadvantage  to  the  exploitation  of  the  coal  mine.  Formerly, 
this  mine  belonged  to  the  Abbey  of  Rolduc  and  in  the  Kerkrade  and  Rolduc  districts 
it  is  now  being  continued  for  the  aooount  of  the  Dutch  Government,  in  such  manner, 
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that  this  government  or,  in  its  place,  the  lawful  owner,  retains  the  authority  to  carry 
on  in  the  ceded  parts  works  serviceable  for  the  mining  of  coal  or  for  drainage  pur- 
poses. Neither  under  the  pretext  of  instructions  issued  to  its  engineers,  nor  by  im- 
posts or  other  burdens,  may  the  Government  of  Prussia  interfere  with  or  restrict  the 
mining  of  coal  or  the  bringing  of  the  coal  mined  to  the  surface,  nor  may  it  place  any 
hindrance  in  the  way  of  its  being  marketed. 

Nor  may  the  Government  of  Prussia  grant  private  commissions  (this  should  read 
private  concessions — qf.,  Brassert,  Zeiischrift  far  Bergrechty  Vol.  14,  p.  268)  in  the  said 
ceded  parts.  Existing  private  concessions  are  restricted  to  the  limits  assigned  to 
them  by  the  act  of  session  or  by  the  laws  under  which  they  were  granted. 

The  opinion  of  the  judge  of  the  lower  court,  to  the  effect  that  the 
aforesaid  authority  of  the  Dutch  Government  must  be  regarded  as  a 
mining  concession,  transferred  to  the  defendant,  does  not  meet  the 
present  case.  The  plea  entered  by  the  intervener  that,  in  conformity 
with  all  the  circumstances,  the  boundary  treaty  between  Prussia  and 
The  Netherlands  is  in  the  nature  of  an  agreement  coming  within  the 
sphere  of  international  law,  by  which  the  territorial  sovereignty  of  the 
two  neighboring  states  was  mutually  defined,  must  be  accepted.  Parts 
of  the  districts  of  Kerkrade  and  Rolduc  go  to  Prussia,  but  the  Dutch 
Government  retains  the  right  to  carry  on  mining  in  the  ceded  parts. 
This  means,  as  the  intervener  correctly  states,  not  what  might  be  termed 
a  mining  concession  of  the  Dutch  Government  granted  by  Prussia  ac- 
cording to  civil  law,  but  the  exclusion  of  certain  sovereign  rights  in  the 
ceded  parts  resulting  from  the  territorial  sovereignty.  In  so  far  as  the 
right  to  mine  coal  and  other  minerals  contained  in  this  coal-field  comes 
into  question,  part  of  this  territorial  sovereignty  remains  with  Holland. 
Because  of  this  fact,  a  sort  of  international  servitude  has  arisen  by  which 
Holland  is  as  a  state,  entitled,  now  as  previously,  in  the  matter  of  this 
mine,  to  exercise  its  own  legislative  authority  and  police  supervision; 
that  is,  it  has  real  sovereign  rights  with  respect  to  the  object  situated 
within  the  territory  of  the  foreign  state  (see  UUman,  Vdlkerrecht, 
pp.320ff.). 

This  fact  is  established,  first  of  all,  by  the  boundary  treaty  itself,  as 
well  as  by  the  actual  administration  in  the  premises.  The  dominial  mine 
comes  under  the  administration  of  the  Dutch  mining  authorities.  The 
Prussian  chief  mining  office  has  never  claimed  any  right  of  supervision, 
and  precisely  in  consideration  of  the  aforesaid  Art.  19  of  the  boundary 
treaty,  and  under  the  sanction  of  the  Prussian  Minister  of  Commerce 
in  the  latter's  decision  upon  the  appeal,  and  in  harmony  with  the  Prus- 
sian ministerial  decision  of  March  24,  1875  (see,  Brassert,  Zeitschrift  far 
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Berfp^edtt,  Vol.  14,  pp.  267-269),  this  same  office  has  rejected,  as  being 
inadmismble,  all  requeetB  for  conceBsions  by  third  parties  to  other  min- 
erals  within  the  territory  of  this  coal-field,  reeerved  to  the  Dutch  Govern- 
Accordingly,  the  daminial  mine  is  not  subject  to  Pruasian  le^Mlation, 
but  to  the  laws  of  the  Netherlandn,  and  it  ia  for  these  reasona  tha,t  {  148 
of  the  General  Mining  Law  is  not  applicable  to  this  case.  That  the 
houaee  of  the  plaintiff  are  situated  on  Prussian  land  is  inunatenal.  For, 
according  to  the  prindples  of  international  private  law,  the  responaibil* 
ity  for  damage  such  as  is  here  clumed  to  have  heea  sustained,  ia  fixed 
by  the  law  of  the  locality  in  which  the  mining  is  being  carried  on,  and 
not  by  the  laws  of  the  locality  where  the  damage  arises  (see,  Braaseit, 
Z./.S.,Vol.30,p.371). 

In  the  Ketheriandfl,  the  French  mining  law  of  April  21,  1810,  is  now 
in  force.  According  to  Art.  15,  the  tni^iiTtg  grantee  must  there  funish 
bond  for  the  full  compensation  of  any,  even  accidental  damage.  This 
has  led  to  the  principle  that  the  concessionaire  is  responsible  for  any,  even 
accidental  mirface  damage.  Regarding  this  point,  there  is  ndtber  in 
theory  nor  in  practice  the  slightest  doubt  as  to  the  applicability  of  the 
mining  law  of  April  21,  1810  (see,  Brassert,  Z.  f.  B.,  Vol.  8,  p.  521  and 
Vol.  4  at  bottom  of  page  331). 

The  question  therefore  arises:  Is  the  defendant,  according  to  the 
principles  of  tiiis  French  law,  responsible  in  his  capacity  as  a  conces* 
nonaire? 

Our  ai^ument  must  be  based  on  the  fact,  that  the  Dutob  State  is  the 
owner  of  the  dominial  mine,  not  in  virtue  of  a  concession  granted  to  it, 
but  in  virtue  of  a  public  court  decision,  as  pointed  out  hereinbefore 
After  the  Dutch  Government  bad  worked  this  mine  as  a  fiscal  entity  for 
more  than  thirty  years,  it  conveyed  by  the  law  of  June  19,  1845  and  by 
the  contract  of  Jime  4-8,  1846,  the  administration  and  usufruct  of  the 
aforesaid  dominial  mine  at  Kirchrath  to  the  Aix-la-Chapelle-Maastrieht 
Railroad  Company,  domiciled  at  Maastricht,  for  a  period  of  ninety- 
nine  years.  It  is  true  that  this  contract  was  entered  into  excluavely 
with  the  company  domiciled  in  Maastricht.  But,  taking  all  the  cir- 
cumstances of  the  case  into  consideration,  the  defendant  who  has  his 
headquarters  now  in  Aix-la-Chapelle,  can  adduce  nothing  in  his  favor 
from  this  fact.  From  the  statutes  submitted  in  the  premises,  it  appears 
clearly  that  in  1846,  the  two  named  joint  stock  companies  were  oif:an- 
ised  simultaneously,  with  their  headquarters  respectively  in  Aix-la< 
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Chapelle  and  in  Maastricht.  The  object  of  the  two  companies  related 
to  a  partnership,  referred  to  in  detail  in  one  of  the  statutes,  with  refer- 
ence to  a  railroad,  which  is  likewise  specified  in  detail  in  the  said  statute, 
and  for  the  purpose  of  constructing  and  exploiting  the  same  in  connec- 
tion with  the  coal-mine  of  the  dominial  mine  at  Kirchrath,  and  further- 
more, to  take  over  the  administration  and  exploitation  of  the  coal-mine 
situated  in  the  Wuim  district  and  belonging  to  the  Royal  Dutch  Govern- 
ment. According  to  the  statutes,  the  defendant  assigned  an  interest  to 
the  joint  stock  company  domiciled  in  Maastricht  and  by  mutual  agree- 
ment the  two  managed  their  business  in  common.  It  was  declared  that 
the  defendant  joint  stock  company  should  dissolve  whenever  the  joint 
stock  company  domiciled  in  Maastricht  should  have  to  disorganize. 
The  board  of  directors  of  the  defendant  joint  stock  company,  to  whom 
was  committed  the  management  of  a£fairs,  consists  of  one  or  two  persons. 
This  board,  according  to  the  statutes,  acts  for  both  companies  and 
has  its  domicile  either  at  the  dominial  mine  at  Kirchrath,  or  in  Aix-la- 
Chapelle  or  in  Maastricht;  at  all  events,  the  board  must  at  least  have 
its  elected  domicile  in  Holland.  The  capital  of  both  companies  is  used 
jointly  for  the  same  purpose,  so  that  each  share  of  both  companies  has 
the  same  value  in  the  common  enterprise,  and  each  of  the  two  companies 
participates  in  the  advantages  and  in  the  disadvantages  of  the  other 
company. 

It  is  possible,  as  stated  by  the  defendant,  that  the  dominial  mine  does 
not  belong  to  the  ''coal-mine  situated  in  the  Wurm  district."  But  it  is 
a  fact,  that  in  accordance  with  the  statutes,  the  present  common  board 
for  both  joint  stock  companies  is  composed  of  Wilhelm  Hussmann,  mine 
director,  and  Wilhelm  Rutgers,  mine  inspector,  and  that  both  are 
domiciled  in  Kirchrath.  According  to  matters  as  they  stand,  it  is  how- 
ever also  the  main  business  of  this  board  to  direct  and  carry  on  the  work 
of  the  dominial  mine  at  Kirchrath.  From  all  of  which  the  assumption 
is  justified  that  the  dominial  mine  is  being  managed  in  common  by  the 
two  joint  stock  companies,  and  that  each  of  them  is  also  interested  in 
this  mine.  For  any  damage  occasioned  in  consequence  of  the  exploita- 
tion of  this  mine,  each  of  the  two  companies  may  be  proceeded  against 
as  a  joint  debtor  (§  17,  Ckxle  of  Civil  Procedure),  provided  however  that 
the  conditions  therefor  are  established. 

That  the  defendant  entertained  this  view  formerly,  results  clearly 
from  the  fact  that  he  has  at  all  times  promptly  made  good  all  damage 
occasioned,  and  in  the  course  of  the  trial  in  the  lower  court  (1. 0. 360-05) 
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has  always  cltumed  that  not  he,  but  solely  the  company  domiciled  in 
Maastricht,  had  managed  the  mine  and  was  in  consequence  responsible 
for  these  dam^es. 

The  opinion  of  the  judge  in  the  fiist  instance  that,  according  to  Art.  15 
of  the  law  of  April  21,  1810,  the  defraidant,  although  not  responsible 
for  the  damage  caused  to  the  houses  of  the  pluntiff,  was  yet  responsible 
because  the  Dutch  State  had  by  contract  of  April  4-8,  1846  made  over 
the  mine  to  the  defendant  as  concee^onaire,  is  not  in  point.  He  reaches 
this  conclusion  from  the  meaning  and  from  the  text  of  the  contract 
But  these  views  cannot  be  accepted.  That  the  contract  of  April  4-8, 
1846  was  preceded  by  a  law  and  that  this  contract  was  subeequenUy 
approved  by  law,  is  in  no  way  decisive.  This  was  in  accord  with  the 
financial  authority  of  the  kii^  of  the  time.  The  expression,  that  the 
granting  of  a  "concession"  ia  intended,  does  indeed  occur  in  the  law; 
but  the  term  "concesrion"  with  regard  to  the  dominial  mine  nowhere 
occurs,  while  the  future  conceesionairGS  of  the  railroad  are  repeatedly 
referred  to.  But,  concession  nowhere  appears  in  the  contract  itself. 
On  the  other  hand,  the  text  of  the  proviaons  of  the  contract  in  no  way 
show  that  the  granting  of  a  concession  in  the  mine  was  intended.  Nor 
does  it  appear  that  the  proviabns  of  Art.  5  ff.  of  the  mining  law  trf 
April  21,  1810  with  re^iard  to  the  granting  of  a  concession  have  been 
complied  with.  For  a  long  time,  the  Dutch  State  had  been  the  owner 
of  the  mine  and  had  exploited  the  same  for  many  years.  There  is 
nothing  to  prove  that  the  state  intended  to  alienate  its  ownership  in  the 
mine,  for  ninety-nine  years.  The  period  of  ninety-nine  years  clearly  in- 
dicates that  a  straight  deed  of  conveyance  was  intended.  The  transfer 
of  the  ownership  in  the  mine  by  "concession"  could  be  effected,  accord- 
ing to  the  statutable  provision  of  the  law  of  April  21,  1810,  not  for  a  cer- 
tain period,  but  only  as  an  irrevocable  hePeditable  property  to  be  freely 
disposed  of  as  the  owner  might  deem  fit  (Art.  7).  That  the  matter  con- 
cerned a  straight  deed  of  conveyance  is  indicated  by  the  remaining  pro- 
visions of  the  contract,  where  it  is  expressly  stated  "the  administration 
and  exploitation  would  be  transferred"  and  further,  "after  ninety-nine 
years,  the  state  will  again  take  possession  of  the  aforesud  mine."  The 
compensation  to  be  paid  in  accordance  with  Art.  12  of  the  convention 
is  simply  the  rent.  The  judge  of  the  &tBt  instance  is  correct  in  holding 
that  for  the  cession  of  the  mining  property,  a  compensation  given  but 
once  should  also  be  paid.  He  finds  that  this  lump  sum  amounts  to 
500,000  guilders,  which  was  to  be  paid  according  to  Art.  1.    This  secu> 
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ity  has  however  been  given  only,  as  per  the  statutes,  as  a  guarantee  for 
the  construction  of  the  raih^ad  from  Aix-la-Chapelle  to  Maastricht. 

In  accordance  with  Art.  7  of  the  contract  this  security  was  long  ago, 
after  the  completion  of  the  construction  of  the  railroad,  returned  to  the 
defendant;  in  place  of  this  security,  an  equivalent  has  not  been  furnished; 
a  consideration  payable  but  once  for  the  alleged  infraction  of  the  mining 
property  does  not  therefore  appear  in  the  premises. 

Since,  under  the  circumstances,  the  defendant  may  not  be  regarded 
as  a  concessionaire,  but  as  a  leaseholder  pure  and  simple,  he  is  responsible 
for  the  damage  caused  to  the  houses  of  the  plaintiff  by  reason  of  the  ex- 
ploitation of  the  dominial  mine  (though  not  the  immediate  damager 
himself),  not  on  the  ground  of  the  mining  law  of  April  21,  1810,  but  on 
the  ground  of  the  general  provisions  of  Art.  133fF.  of  the  Civil  Code  for 
guilty  damage  to  foreign  property. 


IN  THE  MATTER  OF  THE  ARBITRATION  OF  THE  BOUNDARY  DISPUTE  BE- 
TWEEN THE  REPUBLICS  OF  COSTA  RICA  AND  PANAMA  PROVIDED  FOR 
BY  THE  CONVENTION  BETWEEN  COSTA  RICA  AND  PANAMA  OF  MARCH  17, 
1910. 

Opinion  and  Decision  of  Edward  Douglass  White,  Chief  Justice 
OF  THE  United  States,  Acting  in  the  Capacity  of  Arbitrator 
AS  Provided  in  the  Treaty  Aforesaid. 

Washington,  September  12, 19H. 

Before  proceeding  to  a  consideration  of  the  subject  for  decision,  to 
avoid  breaking  continuity  of  statement,  it  is  observed  that  a  motion 
made  by  one  of  the  parties  to  strike  out  certain  documents  because  not 
filed  in  duplicate,  and  a  motion  by  the  other  party  to  eliminate  certain 
papers  because  they  are  said  to  be  partial  and  hence  unauthorized,  have 
both  been  considered  and  found  irrelevant  to  the  determination  of  the 
case  and  the  motions  are  therefore  overruled  without  further  statement 
on  the  subject. 

Moreover,  at  the  threshold  I  say  that  when  the  duty  of  considering 
this  case  as  provided  in  the  treaty  was  undertaken,  it  was  understood 
that  all  the  documents  and  papers  in  the  Spanish  language  would  be 
translated  by  the  parties  into  English,  and  therefore  such  documents  will 
be  referred  to  in  the  translations  which  the  parties  have  furnished. 
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To  state  at  the  outset,  first,  Mte  geo(p«phieal  ntuation  of  the  two 
countries,  parties  to  this  artntratioa,  and,  second,  to  e^ve  the  history  of 
the  nature,  orig^,  development  and  undisputed  facts  of  the  ooatroverBy, 
will  conduce  to  a  clearer  appreciation  of  the  matters  to  be  passed  upuL 
In  doing  so  for  the  ptuposes  of  the  rights  with  which  this  arbitraticm  is 
concerned,  Costa  Rica  will  be  taken  as  repreeenting  not  only  rights  en- 
joyed by  it  in  ite  own  name,  but  all  those  concerning  the  matter  here  in 
dispute  which  it  possesses  as  the  suoceffior  of  a  prior  govemment,  the 
B^Hiblic  of  Cential  America;  and  Panama  will  likewise  be  taken  as  repre- 
senting for  the  same  purposes,  not  only  its  own  rights,  but  also  those  of 
its  goveminrotal  ancestora,  the  Republic  of  Cdombia,  the  Republic  ol 
New  Granada,  the  United  States  of  Colombia  and  the  Republic  of 
Col<Rnbia. 

First.  The  two  countries  have  an  extended  coast  line  on  the  Atlantic 
and  the  Pacific  Oceans,  the  territory  between  the  oceans  being  divided 
by  the  main  range  of  the  Cordilleras.  Not  taking  into  account  any  con- 
flict as  to  boundary,  if  any  there  be,  between  Panama  and  the  RepuUie 
(^  Colombia  lying  southeast  of  Panama,  the  territory  of  Costa  Rica  and 
Panama  on  the  Atlantic  extends  from  the  upper  boundary  of  Costa  Rica 
at  about  the  eleventh  parallel  of  latitude  in  s  southeasterly  direction 
down  to  about  8°  40',  a  distance  not  considering  the  sinuodties  of  the 
coast  approximating  450  miles. 

Second.  For  seventy-^ve  or  eighty  years  there  were  controvenies 
between  Panama  and  Coata  Rica  or  their  predecessors  concerning  the 
extent  of  their  territorial  authority.  All  the  disputes  referred  to  anwe 
from  two  subjects  differing  fundamentally;  the  one,  a  contention  on  the 
part  of  Panama  that  its  territorial  sovereignty  embraced  the  entire 
Atlantic  coast,  not  only  along  its  own  front,  but  also  along  the  front  of 
Coeta  Rica  and  Nicaragua,  which  country  lies  above  Costa  Rica,  since 
the  clEum  of  sovereignty  terminated  only  at  Cape  Grades  &  Dioe,  which 
was  practically  the  uppermost  boundary  of  Nicaragua  dividing  that 
country  from  Honduras.  This  claim  was  based  upon  what  was  asserted 
to  be  the  operation  of  a  Spanish  Royal  Order  of  1803.  The  other  claim, 
distinct  from  the  former  because  restii^  upon  independent  considerations 
and  which  would  require  to  be  disposed  of  even  if  the  former  claim  was 
held  to  be  unfounded,  concerned  the  boundary  dividing  the  territor>-  of 
the  two  countries  in  the  expanse  from  the  Atlantic  to  the  Cordilleras, 
across  the  snme  and  on  the  Pacific  side.  So  far  as  the  entire  territorial 
claim  is  concerned  and  the  points  in  the  mere  boundary  claim  which  con- 
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cem  the  crossing  of  the  Cordilleras  and  the  line  of  boundary  on  the 
Pacific  side,  no  further  statement  need  be  made  for  reasons  hereafter  to 
be  set  forth.  The  aspect  of  the  controversy  therefore  necessary  to  be 
stated  here  involves  only  the  boundary  between  the  two  countries  in  the 
territory  situated  on  the  Atlantic  side  between  that  ocean  and  the  range 
of  the  Cordilleras. 

On  the  part  of  Costa  Rica  in  substance  from  the  beginning  its  lower 
boundary  was  claimed  to  embrace  an  island  in  the  Atlantic  Ocean  desig- 
nated as  Escudo  de  Veragua  opposite  the  mouth  of  a  river  named  as  the 
Chiriqui,  which  emptied  into  the  Atlantic  shortly  below  what  was  known 
3S  Almirante  Bay,  and  following  the  course  of  that  river  to  the  Cordil- 
leras. This  claim  of  boundary,  if  valid,  would  necessarily  have  deprived 
Panama  or  its  predecessors  of  a  large  area  of  territory  over  which  that 
country  asserted  jurisdiction.  This  assertion  of  boundary  right  made  by 
Costa  Rica  was  based,  besides  a  reference  to  other  Spanish  documents  or 
•decrees,  especially  on  what  was  asserted  to  be  the  result  of  certain  Span- 
ish Cedulas  or  Capitulacions  of  1540,  1573  and  1600.  Again  for  reasons 
which  will  hereafter  be  made  apparent,  the  facts  concerning  the  rightful- 
ness of  this  claim  of  boundary  on  the  part  of  Costa  Rica  need  not  be  fur^ 
ther  enumerated. 

On  the  other  hand,  the  claim  on  the  part  of  Panama  or  its  predecessors 
was  that  the  boundary  line  was  made  by  a  river  which  took  its  source 
in  the  Cordilleras  and  flowed  into  the  Atlantic  at  a  point  much  above 
Almirante  Bay.  The  river  which  it  was  thus  contended  by  Panama  con- 
stituted the  boundary  was  designated  by  various  names  and  the  point  at 
which  it  emptied  into  the  Atlantic  would  seem  for  a  considerable  time  to 
have  been  in  doubt.  There  is  no  ground,  however,  for  real  dispute  that 
it  came  finally  to  pass  that  Panama  recognized  that  the  stream  which  it 
relied  upon  and  continued  to  insist  constituted  the  boundary  along  its 
•entire  course  from  the  mountains  debouched  in  the  Atlantic  Ocean 
ishortly  below  a  point  indifferently  designated  as  Punta  Carreta  or  Punta 
Mona — indeed  that  such  river  was  the  first  stream  emptying  into  the 
Atlantic  below  that  point — and  that  at  its  mouth  at  least  the  stream  in 
question  was  known  as  the  Sixaola.  The  boundary  dispute  therefore  in- 
volved the  territory  lying  between  the  two  rivers  contended  for  in  their 
courses  as  they  flowed  from  the  mountain  range  in  which  directly  or  in- 
directly they  took  their  sources  to  the  ocean,  and  the  area,  and  extent  of 
the  controversy,  therefore,  depended  in  the  nature  of  things  upon  the 
direction  of  the  flow  of  the  bounding  rivers  which  the  parties  had  in 
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mind  and  upon  which  they  respectively  relied  as  constitutiiis  tbe  divi- 
uon  between  the  two  coimtries. 

As  the  statonent  just  made  in  a  general  way  points  to  tbe  questioiis 
of  fact  and  law  to  be  passed  upon,  it  might  well  be  taken  as  adequate  for 
the  purposes  of  the  mere  outline  which  I  at  the  outset  indicated,  and 
therefore  would  render  it  necessary  now  to  make  no  further  stat^nent 
heSoTe  coming  to  an  analysis  of  the  questions  of  law  and  fact  for  dectoon 
under  the  present  arbitration. 

But  as  when  the  discharge  of  that  duty  is  reached  it  will  beccMne  ap- 
parent that  in  its  last  analysis  every  issue  for  decimon  will  invdve  an 
appreciation  of  the  facts  concerning  the  claim  of  river  boundary  relied 
upon  by  Panama,  the  assertion  of  the  river  boundary  contended  for  by 
Costa  Rica  being,  as  I  have  said,  out  of  the  case,  in  order  to  avoid  repeti- 
tion and  to  clear  a  broad  way  leading  to  the  merits,  I  propose  to  state 
the  facts  concerning  the  essential  matters  which  require  to  be  considered, 
concerning  the  claim  of  Panama  under  a  third  ^P!^^^ine  as  follows: 

Third.  The  origin  of  the  ehim  made  by  Panama,  the  acts,  dealings 
and  admissions  of  that  Government  or  its  predecessors  concerning  such 
claim,  the  n^oti&tions  for  a  prior  arbitration,  the  environment  of  such 
negotiations,  the  treaties  made  agreemg  to  the  same,  the  awatd,  tbe 
course  taken  by  the  parties  in  executing  it,  the  controvert  which  re- 
sulted, either  concerning  its  interpretation  or  it«  binding  force,  the  enter- 
ing into  the  arbitration  treaty  now  being  executed,  and  such  additional 
facts  as  are  found  in  this  record  as  may  be  considered  necessary  to  be 
taken  into  view  in  connection  with  the  questions  of  law  which  require 
to  be  passed  upon. 

To  the  end  of  orderly  consideration  I  state  the  subjects  which  this 
general  proportion  embraces  separately  under  four  headings  enumer- 
ated (a),  (b),  (c)  and  (d). 

(a)  The  source  of  Ike  boundary  claitn  of  Panama  and  Panama's  officud 
asaertiom  of  Ua  right  by  way  of  negotiations  or  attempts  to  negotiate  with 
Costa  Rica  wiih  reference  to  the  same  or  otkerwiae. 

There  is  no  document  in  tbe  record  upon  which  the  assertion  by 
Panama  or  its  predecessors  to  the  river  boundary  above  referred  to  can 
be  said  to  rest  as  an  original  muniment  of  title,  and  therefore  the  non- 
existence of  any  document  of  that  character  may  be  assumed.  I  say  this 
because  although  Sefior  Madrid,  a  Colombian  publicist,  in  1852  in  a 
report  made  to  the  Colombian  Minister  of  Foreign  Affaire  declared  that 
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official  documents  to  such  effect  existed,  Sefior  Borda,  another  Colombian 
publicist,  as  late  as  1896  in  a  work  prepared  officially  for  the  use  of  the 
Colombian  Government  declared  that  no  such  official  documents  had 
been  found  and  could  not  be  said  to  exist  unless  they  were  considered  to 
be  embraced  by  two  alleged  maps  which  were  referred  to. 

But  without  reference  to  the  source  of  the  title,  the  existence  of  the 
dispute  as  to  boundary  at  an  early  date  is  clearly  shown,  since  in  1825 
Costa  Rica  as  a  state  of  the  United  Provinces  of  Central  America  in  its 

■ 

Constitution  declared  its  boundary  to  be  the  Escudo  de  Veragua,  the 
island  opposite  the  Chiriqui  River  which,  as  I  have  said,  is  the  boundary 
now  relied  upon  by  Costa  Rica.  And  in  the  same  year,  presumably  as 
the  result  of  a  dispute  concerning  this  boundary,  the  Republic  of  Colom- 
bia (Panama)  and  the  United  Provinces  of  Central  America  (Costa  Rica) 
entered  into  a  convention  by  which  they  obliged  themselves  "to  respect 
the  limits  of  each  other  as  they  now  exist,"  and  expressed  their  purpose 
to  fix  their  boundaries  upon  that  basis  and  contemplated  a  future  agree- 
ment or  convention  to  give  effect  to  that  purpose.  The  provisions  thus 
referred  to  were  embraced  in  Articles  VII  and  VIII  of  the  convention. 
There  was  no  express  agreement  between  the  parties  for  the  settlement 
or  demarcation  of  the  territorial  claim  as  to  sovereignty  over  the  coast 
up  to  Cape  Gracias  k  Dios,  although  Article  IX  of  the  convention  con- 
tained a  provision  for  a  modus  vivendi  between  the  parties  concerning 
such  claim. 

Clear  as  is  the  text  of  the  treaty  in  question  on  the  two  distinct  sub- 
jects stated,  if  there  were  room  for  obsciuity  it  would  be  greatly  illumined 
by  a  consideration  of  the  negotiations  which  preceded  the  adoption  of 
the  treaty.  I  say  this  because  in  those  negotiations  a  proposition  on  the 
part  of  Colombia  (Panama)  to  adjust  or  compromise  the  larger  territorial 
claim  on  a  basis  stated  was  promptly  rejected  by  Costa  Rica,  and  on 
the  other  hand  a  proposition  made  by  the  representative  of  Colombia 
that  "as  to  boundaries  it  is  necessary  to  hold  to  the  lUi  possidetis  of  1810 
or  1820  as  may  be  desired,"  was  promptly  accepted  by  Costa  Rica,  thus 
indicating  why  as  to  the  larger  claim  nothing  but  a  provision  for  a  modTis 
vivendi  was  inserted,  while  as  to  the  boundary  claim  proper  a  basis  for  its 
adjustment  was  agreed  upon  and  a  declaration  of  the  purpose  to  execute 
in  the  future  that  agreement  was  made.  What  exactly  was  the  possessory 
boundary  relied  upon  as  then  existing  does  not  appear.  Subsequently, 
the  contemplated  purpose  of  delimiting  the  boundary  stated  in  the  con- 
vention not  having  been  carried  out,  that  is  in  1836,  the  Republic  of  New 
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Granada  (Panama),  in  estahlwhing  a  new  territory  caDed  Bocae  del 
Tore  fixed  the  limits  of  that  territory  on  the  Atlantic  coast  fran  the 
river  called  Conoepcion  up  to  the  mouth  of  a  river  described  as  the 
Culebras  and  then  ''on  the  northwest  [that  is,  from  the  mofintjuns  to 
the  mouth  of  the  Culebras]  by  the  frontier  line  which  separates  on  thai 
side  the  Republic  of  New  Granada  from  that  of  Central  America.''  It 
is  apparent  that  this  description,  while  it  amounted  to  an  atten^yt  to 
definitely  fix  a  line  of  boundary  on  the  Atlantic  coast  at  the  oitrance  of 
the  Culebras  River,  did  not  define  the  line  of  that  boundary  from  the 
point  of  the  mouth  of  that  river  to  the  main  Cordilloras,  but  left  it  to 
f oUow  the  course  of  the  existing  boundary  line  between  the  two  coun- 
tries— an  omission  which  was  presumably  caused  by  the  fact  that  by 
Articles  VII  and  VIII  of  the  convention  of  1825,  as  we  have  seen,  the 
line  of  such  boundary  was  to  be  determined  by  the  application  of  the 
doctrine  of  uti  poandetU  and  the  subsequent  demarcation  which  was 
contemplated  but  which  had  not  taken  place.  It  is  to  be  observed,  how- 
ever, that  while  the  line  from  the  mouth  of  the  river  to  the  oaountains 
was  thus  left  open  to  be  marked,  the  provision  deariy  points  out  that 
the  line  of  boundary  or  frontier  as  it  then  existed  and  as  it  was  undei^ 
stood  between  the  parties,  considered  in  its  trend  from  the  mountains 
to  the  mouth  of  the  river,  ran  in  a  northeasterly  direction,  or,  oonversdy, 
from  the  mouth  of  the  selected  river  to  the  mountains,  in  a  southwesterly 
course. 

FoUowing  the  assertions  of  right  on  behalf  of  Costa  Rica  to  the  south- 
ern boundary  at  the  Chiriqui  River,  as  at  the  outset  stated,  and  of 
Panama  to  a  northern  boundary  at  the  mouth  of  the  river  called  the 
Culebras,  running  from  the  mountains  to  the  ocean  on  a  line  having  the 
course  above  indicated,  many  subsequent  negotiations  occurred  which 
we  outline  briefly  as  follows: 

In  1856  a  treaty  was  drawn  between  New  Granada  (Panama)  and 
Costa  Rica,  by  which  the  northern  boundary  between  the  two  countries 
on  the  Atlantic  was  fixed  by  a  river  named  the  Doraces  from  its  source 
in  the  Cordilleras  '' down-stream  by  the  middle  of  the  principal  channd 
of  this  river  until  it  empties  into  the  Atlantic."  When  the  Congress  of 
New  Granada  (Panama)  came  to  act  upon  this  treaty  it  defined  the 
mouth  of  this  river  in  the  Atlantic  as  being  "  the  first  river  which  is  found 
at  a  short  distance  to  the  southeast  of  Punta  Carreta  [Punta  Mona]/' 
As  a  result  of  this  definition  the  treaty  was  not  ratified  because  Costa 
Rica  declined  to  agree  to  the  definition,  which,  of  course,  if  accepted, 
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would  have  destroyed  its  claim  to  a  boundary  by  the  Chiriqui,  whose 
point  of  emptying  into  the  Atlantic  was  many  miles  below  Punta  Car- 
reta.  And  this  serves  to  demonstrate  that  the  real  difference  between 
the  parties,  at  least  as  to  the  boundary  on  the  Atlantic  side,  did  not  arise 
from  the  fact  that  the  parties  were  quarreling  over  the  direction  of  either 
of  the  different  bounding  rivers  upon  which  they  respectively  relied,  but 
were  disputing  and  unalterably  at  odds  as  to  which  river  was  the  bound- 
ary. 

Again  in  1865  a  further  attempt  by  treaty  was  made  to  fix  a  boundary 
by  a  river  described  as  the  Camaveral,  which  if  made  the  boundary  would 
in  substance,  that  is,  for  all  practical  purposes,  have  created  a  boundary 
the  equivalent  of  that  claimed  by  Ciosta  Rica  in  the  Chiriqui  River. 
The  treaty  failed  of  ratification,  and  without  going  into  detail  it  is  true 
here  again  to  say  that  the  failure  of  the  ratification  in  part  at  least  arose 
from  the  impossibility  of  securing  a  meeting  of  minds  of  the  two  countries 
as  to  the  abandonment  of  the  claims  of  the  river  boundary  pressed  by 
either  side,  and  was  not  concerned  with  the  contention  upon  one  side  or 
the  other  concerning  the  course  or  direction  of  the  bounding  river  which 
either  claimed,  if  that  river  had  been  accepted  as  the  boundary. 

In  1873  another  treaty  was  drawn  which  defined  the  boundary  by  a 
river  called  the  Bananos  flowing  from  its  source  in  the  Cordilleras  empty- 
ing in  the  Atlantic  at  Almirante  Bay.  As  the  concession  of  the  boundary 
by  this  river  would  have  clearly  repudiated  Panama's  claim  previously 
asserted  of  a  river  emptying  into  the  Atlantic,  the  first  below  Punta 
Carreta  or  Punta  Mona,  its  ratification  would  have  destroyed  all  right 
of  Panama  to  such  claim.  But  the  treaty  was  not  ratified,  thus  again 
affording  an  illustration  of  what  was  the  real  dispute,  that  is,  which  of 
the  rivers  was  the  boundary,  and  the  difficulty  of  securing  the  ratifica- 
tion of  any  treaty  on  that  subject. 

In  the  long  period  of  time  embracing  the  acts  to  which  I  have  just 
referred  there  were  various  official  statements  of  responsible  officers  of 
the  Ck)lombia  (Panama)  Government,  all  resting  its  boundary  claim  upon 
a  river  boundary,  and  not  one  word  of  intimation  is  found  in  the  slight- 
est degree  tending  to  show  that  any  other  or  different  boundary  right 
was  claimed  than  one  by  a  river,  whatever  may  have  been  the  contro- 
versies or  doubts  suggested  concerning  the  particular  name  of  the  river 
or  the  point  where  it  emptied  into  the  Atlantic,  and,  indeed,  this  also  is 
true  concerning  the  general  course  and  trend  of  the  bounding  river  relied 
upon.    I  make  these  statements,  not  overlooking  the  fact  that  there  are 
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iDBtances  where  Pimta  Mona,  a  place  on  the  Atlantic  shore  not  on  the 
mouth  of  any  river,  is  mentioned  aa  the  boundary  and  indeed  <Hie  in- 
stance  where  it  was  declared  that  Humboldt  waa  authority  for  that 
proposition,  although  the  very  official  mftlrmg  the  stat^nent  pointed  out 
that  the  boundary  was  the  Culebras  River  which,  as  then  understood, 
was  a  stream  entering  the  ocean  below  Punta  Mona.  Likewise,  Madrid, 
the  distinguished  Colombian  publicist  already  referred  to,  mulring  a  re- 
port to  the  Colombian  Senate  said  in  referring  to  the  boundary  on  the 
Pacific  as  well  as  on  the  Atlantic  and  of  the  oroesiiig  of  the  boundary  line 
over  the  Cordillera  range,  that  the  whole  boundary  line,  both  on  the 
Pacific  and  the  Atlantic  sides,  including  the  crossing  of  the  mountains, 
consisted  of  a  line  to  be  drawn  from  the  middle  of  the  Gulf  of  Dutce  on 
the  Pacific  side,  thence  crossing  the  Cordilleras  and  travetaing  the  At- 
lantic side  to  "the  mouth  of  the  River  Doraces  or  Culebras,  a  sht^  di»- 
tance  &om  Punta  Carreta,  which  is  also,  approximately,  the  boundary 
indicated  by  Baron  de  Humboldt  and  other  celebrated  travellers,"  thus 
in  effect  confirming  a  river  boundary  as  asserted  from  the  bef;inning  and 
at  all  times  without  hesitation  or  deviation  by  Puuuna,  and  in  addittoo 
making  it  quite  clear  that  the  course  and  direction  of  the  bounding  river 
as  understood  between  the  parties  was  that  which  has  been  previously 
stated. 

(b)  The  ligU  thravm  upcm  the  subject,  if  any,  by  a  contviertition  t^  napa 
and  charts  applicable  to  the  daim. 

It  is  undoubted  that  in  the  earlier  maps  there  was  great  uncertainty 
as  to  the  particular  name  of  the  river  relied  upon,  some  showing  a  river 
named  Dorces,  Doraces  or  Dorados,  some  a  river  called  Culebras,  and 
some  showing  two  distinct  rivers  one  named  Dorces,  Doraces  or  Dorados 
and  the  other  Culebras.  However,  it  is  true  to  say  that  in  a  general  sense 
all  the  rivers  so  named  are  shown  on  all  these  maps  to  have  a  general 
northeasterly  direction  from  the  main  Cordilleras  where,  or  in  the 
vicinage  of  which,  they  purported  to  take  their  source  and  fiowed  to  the 
Atlantic  Ocean,  whatever  was  the  confusion  in  the  respective  maps  as 
to  the  precise  point  of  location  of  the  rivers  or  the  place  where  they 
emptied  into  the  Atlantic.  For  instance,  what  is  known  as  the  Spherical 
Chart  of  1805-9  shows  the  Dorados  river  Sowing  from  the  region  of  the 
mountains  in  a  nort.heastern  direction  without  tributaries  to  its  mouth 
in  the  Atlantic,  the  first  below  Punta  Mona,  while  the  map  of  Ponce  de 
Leon  and  Paz  of  1864  showed  the  Culebras  or  Dorados  having  the  same 
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general  course  emptying  into  the  Atlantic  above  Punta  Mona.  But 
none  of  these  differences  serve  to  confuse  the  situation  when  looked  at 
comprehensively,  that  is,  they  do  not  serve  to  create  any  material  doubt 
concerning  the  boundary  river,  the  first  below  Punta  Mona,  relied  upon 
by  Panama  and  the  general  northeasterly  course  which  such  river  was 
considered  to  have  from  the  point  of  view  of  its  source  in  the  mountains 
And  journeying  from  thence  to  the  place  where  it  emptied  into  the  ocean. 
And  indeed  it  is  here  again  worthy  of  remark  that  this  coincidence  of 
course  corresponds  in  its  general  trend  with  the  assertion  by  Colombia 
(Panama)  of  its  boundary  line  in  the  very  first  instance  where  it  found 
exact  expression  in  the  definition  of  the  boundary  in  the  act  creating  the 
territory  of  Bocas  del  Toro,  to  which  I  have  referred. 

(c)  The  demonstration  as  to  the  exact  nature  of  the  claim  afforded  by  the 
occupation  or  settlement  of  the  territory  covered  by  the  boundary  during  the 
period  of  dispute. 

It  is,  moreover,  to  be  observed  that  it  is  obvious  if  the  parties  contem- 
plated the  boundary  to  be  a  river  flowing  from  the  mountains  to  the 
ocean  in  a  northeasterly  course,  the  eastern  bank  of  such  a  river  would 
belong  to  Ck)lombia  (Panama)  and  the  western  bank  to  Costa  Rica,  an 
understanding  which  it  is  undoubted  was  the  one  entertained  by  the  two 
Covemments.  I  say  this  because  the  proof  here  is  adequate  and  com- 
prehensive that  the  western  bank  of  a  river  so  flowing  was  occupied  and 
settled  under  the  jurisdiction  of  Costa  Rica,  and  that  as  far  as  settle- 
ments were  made  by  Colombia  (Panama)  the  eastern  bank  was  taken 
as  the  line  of  its  jurisdiction  of  that  country.  This  is  aptly  illustrated 
by  the  following  facts.  A  Colombian  settlement  was  located  at  the 
mouth  of  the  boundary  river,  the  first  below  Punta  Mona,  which  came 
to  be  known  as  the  Sixaola.  This  bank,  if  a  river  had  been  contemplated 
as  flowing  east  and  west  in  its  course  from  the  Cordilleras  to  the  sea, 
would  have  been  the  south  bank  of  the  river,  as  indeed  at  the  point  of 
settlement  it  was  accurately  speaking  such  bank  owing  to  the  direction 
of  the  flow  of  the  Sixaola  in  the  immediate  region  of  its  mouth.  But  dis- 
regarding this  merely  local  condition  and  evidently  looking  at  the  situa- 
tion with  reference  to  the  trend  of  the  boundary  line  which  it  had  enter- 
tained from  the  beginning  and  the  general  course  of  the  river  which  had 
been  from  the  commencement  and  without  change  considered  to  be  the 
boundary,  complaint  was  made  by  Colombia  (Panama)  to  Costa  Rica 
of  intrusion  upon  ''the  Colombian  village  'Sixaula,'  situated  upon  the 
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eastern  side  of  that  river."  And  smiiUr  Unguage  was  repeatedly  used 
in  the  couise  of  the  negotiations  between  the  parties.  Indeed,  it  is  cor- 
rect to  say  that  whatever  may  have  been  the  more  accurate  knowledge 
acquired  of  the  names  of  riven  and  of  their  true  location  and  oouisee  and 
distances,  there  is  nothing  whatever  in  the  record  to  indicate  any  action 
taken  or  any  expression  by  word  which  direct^  or  indirectly  would 
justify  the  belief  that  up  to  the  period  when  the  previous  award  was  ren- 
dered, the  consideration  of  which  we  shall  hereafter  approach,  the  bound- 
ary line  between  the  two  countries  as  insisted  upon  by  Panama,  was  made 
in  any  other  way  than  by  a  river  having  the  general  trend  and  course  of 
the  river  or  rivers  to  which  we  have  referred  and  which  in  pntctice  were 
treated  as  the  dividing  line — a  practice  which,  as  I  have  said,  was  shown 
by  official  action  in  many  forms,  by  the  exercise  of  dominion  by  the  re- 
spective countries  and  was  demonstrated  by  the  settlements  which  mani- 
fested the  practical  conception  which  prevailed  concerning  the  real  situa- 
tion as  to  boundary. 

(d)  The  eontroiling  effect  of  the  aeUon  of  Panama  eonoeming  the  tub- 
miaBumofOiemattertoafor7nerai1nircUion,andtJiedonunatingi^fluetut<if 
its  conduct  in  eotmeetion  with  the  hearing  and  Mi&mtmon  thus  pnoioiutt 
made. 

The  fulure  to  provide  for  the  exact  delimitation  of  the  boundaiy  line 
as  contemplated  l^  the  convention  of  1826  may  well  be  presumed  to 
have  produced  its  natural  results.  Certun  is  it  that  as  there  had  been  a 
future  to  do  so  not  only  on  the  Atlantic  but  on  the  Pacific  side  of  the 
mountains,  in  1880,  growing  out  of  disputes  as  to  rights  of  possession  and 
authority  in  the  territory  on  the  Pacific  side,  a  rupture  between  the  two 
countries  was  threatened  and  war  between  them  was  imminent.  In  view 
of  these  exigencies  and  in  contemplation  of  a  proposed  n^^tiation  with 
Cceta  Pica  for  an  adjustment  which  might  obvjate  an  armed  conflict, 
the  Senate  of  Colombia  (Panama)  on  July  14,  1880,  formulated  a  state- 
ment of  the  claim  of  Colombia  embracing  the  following  conclusions: 

(1)  Colombia  has,  under  titles  em&n&ting  from  the  Spanish  GovemineDt  uxl  the 
vti  po»gidetia  of  1810,  a  periect  li^t  of  dominion  to,  and  is  in  posBeerioa  of  the  tcni- 
tory  which  extends  towards  the  north  between  the  Atlsntic  and  Padfio  Ooeam  to  the 
following  line: 

From  the  mouth  of  the  River  Culebraa,  in  the  Atlantic,  going  upstream  to  its 
source,  from  thence  a  line  along  the  crest  of  the  ridge  of  Las  Cruces  to  the  ori^  of 
lUver  Golfito;  thence  the  natural  course  of  the  latter  river  to  its  outlet  into  the  OuK 
of  Dulce  m  the  Pacific. 
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(2)  Colombia  has  titles  which  accredit  its  right,  emanating  from  the  King  of  Spain, 
to  the  Atlantic  littoral  embraced  from  the  mouth  of  the  River  Culebras  as  far  as  Cape 
Gracias  k  Dios. 

(3)  Colombia  has  been  in  uninterrupted  possession  of  the  territory  included  within 
the  limits  indicated  in  Conclusion  I. 

And  in  another  conclusion  which  I  do  not  reproduce,  it  was  virtually 
declared  that  as  a  condition  precedent  to  negotiations  there  must  be  an 
"evacuation  [by  Costa  Rica]  of  any  portion  of  territory  in  which  that 
nation  may  have  established  its  authorities  beyond  the  limits  marked 
out  in  Conclusion  I."  'Although  these  conclusions  were  communicated 
for  his  guidance  to  the  negotiator  representing  Colombia,  who  was  en- 
deavoring to  reach  an  adjustment  with  Costa  Rica,  it  is  worthy  of  re- 
mark that  the  instructions  transmitting  to  the  n^;otiator  the  conclusions 
of  the  Senate  while  insisting  that  as  a  sine  qua  non  to  the  negotiations 
certain  territory  situated  on  the  Pacific  coast  which  was  the  more  im- 
mediate cause  of  the  dispute  should  be  evacuated,  made  no  request  of 
such  a  character  as  to  one  foot  of  soil  on  the  Atlantic  side  based  on  the 
want  of  right  to  possess  along  the  bounding,  river  having  the  course  and 
direction  which  I  have  stated.    This  conduct  certainly  shows  that  even 
in  the  vivid  light  which  must  have  been  thrown  on  the  controversy  be- 
tween the  two  countries  resulting  from  the  almost  flagrancy  of  war,  the 
parties  concerning  the  boundary  on  the  Atlantic  coast  entertained  and 
suggested  no  different  view  of  that  boundary  than  a  river,  by  whatever 
name  it  might  have  been  called^  following  the  general  trend  and  course 
of  the  bounding  river  which  had  been  asserted  by  Panama  from  the  be- 
ginning, and  that  settlements  by  Costa  Rica  on  the  Atlantic  coast  which 
tlid  not  transcend  or  interfere  with  such  a  boundary  were  not  really  the 
subject  of  serious  dispute  between  the  two  countries.   It  is  also  worthy  to 
be  observed  that  although  the  larger  territorial  claim  of  the  Atlantic 
coast  to  Cape  Gracias  &  Dios  was  embodied  in  the  conclusions  of  the 
Senate  under  Number  2,  no  express  instructions  whatever  concerning 
t;hat  claim  were  given  to  the  n^otiator,  and  it  is  in  addition  of  impor- 
"tance  that  the  Pr^ident  of  Colombia  issued  a  proclamation  concerning 
^he  claims  of  that  government  and  although  in  such  proclamation  he 
embodied  in  so  many  words  the  propositions  contained  in  the  Senate 
•cx)nclusions  with  reference  to  the  assertion  of  the  river  boundary,  no 
:Knention  whatever  was  made  as  to  the  claim  of  sovereignty  over  the  coast 
'VJp  to  Cape  Gracias  k  Dios  as  mentioned  in  the  Senate  conclusions  since 
'^he  Senate's  statement  as  to  that  asserted  right  was  wholly  omitted 
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from  the  proclamation — a  fact  which  gives  support  to  the  view  that  such 
controversy  was  not  embraced  by  the  treaty  of  1880. 

The  rupture  between  the  two  countries  was  avoided  and  a  treaty  was 
n^iotiated  and  ratified  between  them  for  the  purpose  of  submitting  to 
the  arbitrament  of  the  King  of  Spain  the  disputes  stated  in  the  treaty. 
The  preamble  of  this  treaty  recited  that  its  purpose  was  "to  close  the 
only  source  of  differences  that  may  arise  between  them,  which  is  do 
other  than  the  question  of  boundaries  foreseen  in  Articles  VII  and  VIII 
of  the  convention  of  March  15,  1825,  between  Central  America  and 
Colombia,  and  which  has  subsequently  been  the  subject  of  diverse 
treaties  between  Costa  Rica  and  Colombia" — a  declaration  of  purpose 
clearly  embracing  the  river  boundary  dispute  which  was  the  subject 
provided  for  in  the  articles  of  the  convention  of  1825  referred  to  and 
which  articles  were  therefore  virtually  incorporated  into  the  treaty  and 
became  by  reference  a  part  thereof.  The  first  article,  which  gave  effect 
to  the  purpose  thus  expressed  in  the  preamble,  by  its  terms  when  reason- 
ably construed  related  to  the  fixing  of  a  boundary  along  the  di^Kit«d 
line  coming  within  the  scope  of  Articles  VII  and  VIII  of  the  convention  of 
1825  to  the  end  that  the  possession  of  both  parties  within  their  pn^ier 
territory  might  be  secured — a  boundary  which,  as  I  have  seen,  by  the 
acts  and  declarations  of  Colombia,  by  the  authoritative  writings  of  the 
publicists  of  that  country,  and  by  the  very  conclusions  of  the  Senate 
leading  up  to  the  treaty  had  come  to  mean  a  river  flowing  from  its  source 
in  the  Cordilleras  in  a  northeasterly  direction  to  a  point  where  it  emptied 
into  the  Atlantic  Ocean  as  the  first  river  having  its  mouth  below  Punta 
Mona.  And  the  fact  that  this  was  the  subject  contemplated  by  the 
treaty  is  further  shown  when  it  is  considered  that  the  convention  of  1825 
had  in  it  an  article  expressly  referring  to  a  modus  mvendi  r^arding  the 
larger  claim  concerning  the  Atlantic  coast  to  Cape  Gracias  &  Dios,  and 
that  no  reference  or  incorporation  of  the  provisions  on  that  subject  was 
made  in  the  treaty — a  view  additionally  sustained  by  the  instructions  to 
the  negotiator  who  commenced  the  negotiation  of  the  treaty  and  by  the 
President  in  hb  proclamation,  in  both  of  which  the  controversy  as  to  the 
sovereignty  of  the  coast  line  was  treated  aa  negligible  for  the  purpose  of 
the  negotiations  which  the  treaty  consummated. 

The  Kii^  of  Spain  accepted,  but  before  his  duty  was  discharged,  al* 
though  the  Government  of  Spun  bad  taken  initial  steps  towards  its 
performance,  the  King  died.  Thereafter  in  1886  the  two  governments 
n^otiated  an  additional  treaty  of  arbitration.    The  preamble  of  this 
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convention  SLfter  reciting  the  previous  treaty,  the  acceptance  of  the  King 
of  Spain,  the  beginning  by  the  Spanish  Government  of  the  execution  of 
the  duties  incident  to  the  arbitration  and  the  death  of  the  King,  declared 
that  the  parties  to  remove  all  doubt  regarding  the  competency  ''of  his 
successor  [the  King's]  to  continue  to  exercise  jurisdiction  over  said 
arbitral  suit  until  final  judgment,  have  agreed  to  execute  the  following 
convention  ad  referendum  additional  to  that  signed  *  *  *  on  De- 
cember 25,  1880."  The  first  article  of  this  treaty  recognized  in  express 
terms  the  right  of  the  successor  of  the  King  or  the  Government  of  Spain 
''to  continue  exercising  jurisdiction  over  the  arbitration  proposed  by 
the  two  republics,  and  to  render  an  irrevocable  and  final  award  in  the 
controversy  pending  concerning  the  territorial  boundaries  between  the 
high  contracting  parties."  While  no  reference  in  terms  was  made  to  an 
additional  power  to  consider  and  decide  as  an  arbitrator  the  controversy 
concerning  the  larger  territorial  claim,  it  cannot  be  subject  to  serious  dis- 
pute that  under  the  terms  of  the  treaty  an  additional  power  to  that  con- 
ferred by  the  previous  treaty  was  given  to  the  arbitrator  to  adjudge  as 
to  the  larger  claim  of  Panama  to  territorial  sovereignty  extending  along 
the  coast  line  to  Cape  Gracias  k  Dios.  I  say  this  because  such  is  the 
natural  result  of  an  enumeration  of  the  limits  of  the  territory  in  dispute 
embraced  in  Article  II  and  the  statement  in  Article  III  concerning  the 
authority  of  the  arbitrator  to  decide  the  controversies. 

I  do  not  reproduce  the  text  of  the  two  articles  since  it  is  hereafter 
quoted  [p.  932]  in  the  analysis  of  the  legal  questions  which  are  involved 
in  the  merits  of  the  controversy.  But  in  my  opinion  the  fact  that  the 
additional  power  was  given  concerning  the  territorial  claim  clearly  did 
not  change  or  expand  the  power  conferred  by  the  previous  treaty  con- 
cerning the  boundary  claim,  since  such  conclusion  is  rendered  absolutely 
necessary  by  the  express  statements  which  I  have  referred  to  in  the 
treaty  that  the  power  formerly  given  and  which  had  been  partially  ex- 
ecuted was  to  continue  until  final  judgment,  and  finally  by  the  provision 
saving  the  prior  treaty  from  abrogation  as  a  result  of  the  adoption  of  the 
latter. 

It  having  resulted  from  reasons  purely  of  convenience  not  necessary 
to  be  stated,  that  the  King  of  Spain  did  not  complete  the  discharge  of 
the  duties  of  arbitrator  begun  under  the  first  treaty  nor  enter  upon  those 
resulting  from  the  second  treaty,  the  parties  in  1896  entered  into  a  con- 
vention agreeing  to  submit  the  subjects  to  the  arbitration  of  the  Presi- 
dent of  the  French  Republic.    The  convention  expressly  declared  that 
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it  made  no  change  in  the  fundamental  matters  referred  to,  and  that  it 
was  but  intended  to  submit  the  controversy  under  the  terms  and  limita- 
tions thereof  to  the  arbitrament  of  a  new  tribunal.    Prior  to  the  assump- 
tion by  the  President  of  the  French  Republic  of  the  duties  created  by  thii 
treaty,  the  authorized  representative  of  Costa  Rica  addressed  to  him  a 
letter  enclosing  the  text  of  the  arbitration  treaty  and  asking  him  to 
undertake  the  duties  which  it  imposed.    The  letter  in  addition  said:  "I 
also  enclose  a  geographical  map  of  the  territory  in  litigation  upon  which 
are  indicated  the  boundaries  claimed  by  each  of  the  contracting  parties/' 
The  map  which  was  thus  sent  clearly  delineated  the  bounding  river,  the 
Chiriquiy  claimed  by  Costa  Rica,  and  the  river  claimed  to  be  the  bound- 
ary by  Colombia  (Panama),  that  river  being  marked  on  the  map  as  en- 
tering into  the  Atlantic  the  first  below  Punta  Mona  and  having  in  its 
flow  from  the  mountains  to  the  ocean  a  general  northeasterly  direction 
conforming  to  the  course  and  flow  of  the  bounding  river  which,  as  I  have 
seen,  had  prevailed  without  question  or  hesitation  from  the  beginning. 
The  river  which  was  thus  delineated  on  the  map  was  designated  as  the 
"Yurquin"  (Yorquin)  from  its  source  in  or  near  the  Cordilleras  to  a 
point  where  it  emptied  into  a  river  named  the  '^Sixola''  (Sixaola),  the 
two  in  the  course  and  direction  indicated  thus  being  marked  on  the  map 
as  the  bounding  river  on  which  Colombia  relied.   There  is  no  proof  in  this 
record  that  such  letter  written  by  the  representative  of  Costa  Rica,  was 
ever  conununicated  to  the  representatives  of  Panama,  but  there  is  noth- 
ing in  the  record  indicating  that  anything  occurred  which  called  for  its 
communication,  as  there  is  nothing  to  show  that  there  was  any  intima- 
tion of  controversy  between  the  parties  as  to  the  trend  and  course  of  the 
bounding  river  claimed  by  Colombia  to  constitute  the  boundar>^  if  the 
general  controversy  between  Colombia  and  Costa  Rica  as  to  which  of 
the  two  rivers  was  the  boundary  should  be  determined  in  favor  of  Colom- 
bia.   The  duty  under  the  treaties  was  accepted  by  the  President  of  the 
French  Republic  and  the  case  was  made  up  and  submitted  for  award. 

On  the  part  of  Panama  an  elaborate  argument  was  submitted  to  sus- 
tain the  claim  of  that  country  to  sovereignty  over  the  Atlantic  coast  to 
Cape  Gracias  &  Dios,  under  the  Royal  Order  of  1803,  and  in  addition  an 
argument  was  made  to  sustain  a  broad  claim  of  territorial  authority 
under  a  Royal  Cedula  of  March  2,  1537,  which  it  would  seem  was  pre- 
sented for  the  first  time  in  the  argument  in  question.  Aside  from  ihe 
elaborate  argument  just  stated  there  was  no  detailed  discussion  or  argu- 
ment on  the  part  of  Panama  concerning  the  dispute  between  it^lf  and 
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Costa  Rica  as  to  which  of  the  two  rivers  was  the  boundary  and  nothing 
whatever  was  said  concerning  the  course  and  trend  and  location  of  the 
river  claimed  by  Panama  as  the  boundary,  if  the  river  asserted  by  it 
should  be  found  to  be  liie  true  boundary,  which  in  the  slightest  degree 
conflicted  with  the  statements  on  that  subject  contained  in  the  letter 
written  by  the  minister  of  Costa  Rica  or  which,  moreover,  in  any  way 
whatever  challenged  the  source,  the  course  and  the  trend  of  the  river 
relied  upon  by  Colombia  as  resulting  from  the  history  of  the  boundary 
controversy  from  the  beginning  which  has  been  previously  given.  I  say 
this  because  the  only  statement  concerning  these  subjects  contained  in 
the  argument  made  by  Colombia  after  a  discussion  concerning  the  valid- 
ity of  its  claim  to  authority  over  the  coast  line  was  a  general  reference  to 
Colombia's  title  to  what  it  called  the  Duchy  of  Veragua,  which  Colombia 
confessedly  held,  and  the  claim  in  the  following  words  asserted  to  exist 
as  the  result  of  the  ownership  of  that  title:  "This  title  alone  would  suflSce 
to  show  the  actual  right  of  possession  of  Colombia  over  Chiriqui  Lagoon, 
the  Bay  of  the  Admiral  [Almirante  Bay]  and  the  contiguous  country  in 
the  direction  of  the  Sixaola  River  (dans  la  direction  du  Rio  Sigsaula)." 

On  the  part  of  Costa  Rica  the  argument  was  addressed  to  an  attempt 
to  refute  the  larger  claim  as  to  sovereignty  over  the  coast  made  by 
Panama  and  in  addition  as  to  the  boundary  dispute  to  establish  that  the 
River  Chiriqui,  was  the  true  boundary  and  by  a  negative  pregnant  to 
thereby  demonstrate  that  the  river  claimed  by  Colombia  was  not.  But 
there  was  not  one  word  in  the  argument  tending  to  show  that  it  was  con- 
sidered that  if  Colombia's  claim  to  boundary  was  rightful,  it  embraced 
any  other  territory  or  any  other  river  than  that  which  had  been  described 
in  the  letter  to  the  arbitrator,  and  which  description  conformed  to  all 
the  facts  which,  as  I  have  stated,  are  demonstrated  by  the  history  of  the 
subject  from  the  banning. 

The  whole  record  which  was  before  the  former  arbitrator  is  not  shown 
to  be  a  part  of  this  record,  but  neither  party  disputes,  if  they  do  not  in 
terms  concede,  that  the  substantial  facts  which  I  have  previously  stated 
were  embraced  in  the  record  for  the  purposes  of  the  prior  arbitration. 
Prior  to  making  the  award  and  as  an  aid  in  doing  so,  the  arbitrator  ap- 
pointed a  commission  of  distinguished  officials  of  the  French  diplomatic 
corps,  and  in  addition  the  Keeper  of  the  Maps  in  the  National  Library, 
to  consider  the  subject  presented  by  the  arbitration.  The  written  report 
of  that  commission,  if  any  was  made,  is  not  in  this  record. 

The  award  of  the  arbitrator  was  made  on  September  11, 1900.    Leav- 
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Atlsntie  and  PaczBe  ao  anidi  of  the  award  aa  ia  on 
■dared  ■  u  foDcma,  the  tnuelstioii  from  the  Vto 
the  afsument  of  the  RcfxiMic  of  Panama  in  tins 
qtwatioDon  tbe  other  aide  aa  to  ha  aubatairtial  mc 


llcfrnKiab 

by  the  coanterfort  ctf  the  CanfiOcn  wlndi  iUHa  bnn  C^i 
OMan,  and  ekm*  cm  tbe  North  the  nOcr  at  the  T>riuc  a 
(bain  of  dhiMoii  of  watos  bctwem  tbe  Atkatk  nd  PadSi 
of  latitude;  it  win  UArm  Hmd  tlw  fine  of  tfiiiwia  of  w«t« 
Vic}i>  and  tbe  aSncnta  at  Golf  Duke,  to  end  at  Point  Bar 

Upon  the  annoiinfgment  of  this  award  the  Mi 
who  bad  alao  been  its  agent  for  tbe  puiposea  of  i. 
tbe  arbitration  addressed  a  letter  to  Monsietir  Ddi 
Foreign  Affairs  of  France,  in  tbe  name  of  Costa  Bka 
ing  to  interpret  tbe  award  and  requeating  tliat  a 
dicated  by  the  arbitrator  as  a  boundary.  Tbe  line  tl 
pretation  of  what  had  been  awanled  was  substanl 
tbe  Minister  of  Coata  Rica  bad  marked  on  tbe  m^ 
Prendent  of  the  French  Republic  before  the  arbitrt 
aa  showing  what  the  claim  of  Colinnbia  was  aa  to  1 
■erted  to  be  the  boundary  and  therefore  aa  denu 
country  would  be  entitled  to  if  its  claim  was  allow 
To  this  letter  tbe  Minister  of  Foreign  Aff^rs  rei: 

AnawGriog  the  requeat  which  you  h&ve  been  pleB«ed  to  t 
Bept«mber  29th  uid  October  23Td  ultimo,  I  have  the  hoDoi 
Bccount  of  the  lack  of  exact  geographic  data,  the  arbitrate 
boundary  except  by  means  of  general  indicationB;  I  think,  th 
be  difficulty  in  tixinf;  them  od  a  map.  But  there  ia  no  doubt 
conformity  with  the  terms  of  Articlee  2  and  3  of  the  Con 
uary  20,  IHKO,  this  boundary  Une  must  be  drawn  within  the 
in  dispule,  bb  they  are  determined  by  the  text  of  laid  artic! 

It  IB  in  ar.nordancc  with  thene  principles  that  it  is  for  the  R 
Cocta  Rica  to  procw^  to  the  physical  delimitation  of  their  fre 
truata,  on  this  point,  to  the  spirit  of  conciliation  and  good  u 
the  two  govemmcntB  in  litigation  have  up  to  the  present  timi 

Costa  Rica  declined  to  accept  the  award  unle 
accorditiR  to  its  view  as  stated  in  the  letter  writti 
Monsieur  Delcaaa^,  and  Colombia  insisted  tliat  the 
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terpretation  and  should  be  executed  according  to  its  terms.  The  award 
remained  without  practical  effect  although  various  negotiations  were 
had  on  the  subject  and  although  a  proposed  treaty  for  adjusting  the  dif- 
ferences was  drawn  but  failed  of  ratification.  In  this  situation  a  treaty 
providing  for  the  duty  of  arbitration  to  be  performed  by  the  Chief  Jus- 
tice of  the  United  States,  now  being  executed,  was  entered  into.  By  that 
treaty  the  previous  award  as  to  the  Pacific  coast,  as  to  the  line  crossing 
the  Cordilleras  and  the  dividing  line  on  that  range  of  mountains  "to  a 
point  beyond  Cerro  Pando  ♦  ♦  ♦  near  the  ninth  degree  of  North 
Latitude''  was  expressly  declared  to  be  binding,  and,  therefore,  all  con- 
troversy concerning  those  subjects  was  put  at  rest.  It  follows,  therefore, 
that  the  treaty  accepted  in  its  entirety  the  award  as  to  the  Pacific  coast 
and  provided  only  by  the  methods  and  to  the  extent  contemplated  by 
its  terms,  which  I  shall  hereafter  have  occasion  to  specifically  state  and 
consider,  for  an  examination  and  decision  concerning  the  controversy  in 
relation  to  the  award  concerning  the  dispute  as  to  the  boundary  between 
the  two  countries  on  the  Atlantic  coast  from  the  mountains  to  the  ocean^ 
The  record  contains  nearly  fifty  volumes,  and  the  arguments  sub- 
mitted as  to  the  subject-matter  in  controversy  are  voluminous,  covering; 
on  one  side  or  the  other  the  widest  possible  field  and  every  aspect  of 
everything  that  has  taken  place  in  the  long  period  of  time  to  which  I 
have  referred.  Without  reference  to  its  materiality  to  the  issues  here 
to  be  decided  there  is  certainly  this  distinction  between  the  record  now 
under  consideration  and  that  which  was  before  the  previous  arbitrator 
which  ought  not  to  be  passed  without  mention.  By  the  terms  of  the* 
present  treaty,  provision  was  made  for  the  appointment  of  a  commission 
''for  making  a  survey  of  the  territory";  and  this  request  having  been 
made,  in  October,  1911,  such  a  board  was  organized,  composed  of  four 
members,  one  appointed  by  the  President  of  Costa  Rica,  one  by  the 
President  of  Panama,  and  the  other  two  by  the  arbitrator.  The  ap- 
pointees were  all  civil  engineers  of  the  highest  attainment  and  distinction 
in  their  profession.  They  were  as  follows:  Professor  John  F.  Hayford,  of 
Northwestern  University,  Evanston,  Illinois,  Chairman;  Professor  Ora. 
M.  Leland,  of  Cornell  University,  Ithaca,  New  York,  Secretary;  Mr. 
P.  H.  Ashmead,  of  New  York  City;  and  Mr.  Frank  W.  Hodgdon,  of  Bos- 
ton, Massachusetts.  After  the  organization  of  the  board  and  after  the 
adoption  of  a  plan  to  govern  the  performance  of  its  duty,  which  plan  was: 
approved  by  both  countries,  a  survey  in  the  field  was  undertaken  and 
accomplished  after  prolonged  and  arduous  labor,  and  its  results  were 
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I  submitted  in  a  report  and  in  many  m^ps  and  charts  displaying  the  situa- 

tion in  the  most  careful,  comprehaosive  and  accurate  manner.    It  is  true 

I  to  say;  overlooking  what  may  be  qualified  as  minor  differences,  the  board 

was  in  substance  united.   And  great  as  is  the  satisfaction  afforded  by  the 
fLction  of  the  commission  of  survey,  there  is  an  additional  and  important 
eause  of  gratification  arising  from  the  fact  that  its  work  as  to  filscal  ar- 
rangements and  in  every  other  respect  was  aided  and  facilitated  by  the 
two  countries  whose  controversy  is  here  for  decision.    I  do  not  gp  into 
de^  concerning  the  report  or  the  map  or  maps  which  accompanied  it, 
since  in  the  view  now  taken  of  the  cas^  it  does  not  depend  upon  their 
analysis  or  statement.   But  although  it  is  not  essential  to  the  conclusion 
which  I  have  ^I'eached,  it  is  pertinent  to  the  contentions  which  I  shall  be 
obliged  to  notice  before  announcing  that  conclusion  to  state  the  facts 
shown  by  the  report  and  maps  of  the  commission  concerning  a  continu- 
ous counterfort  (range  or  ^ur)  stretching  from  the  main  CordiUeraB 
to  Punta  Mona  which  was  made  the  boundary  line  in  the  previous  ar^ 
bitration.    Tbe^e  facts  show  that  there  is  undoubtedly  a  high  spur  pro- 
jecting itself  out  in  the  direction  of  Punta  Mona  from  the  main  range  for 
%  distanpe  of  about  nine  miles,  but  there  is  then  a  sudden  drop  of  about 
3600  feet  in  less  than  four  miles,  where  an  elevated  but  broken  countiy 
bcginS)  fu4  of  ri4ges,  transverse  to  the  direction  of  the  epur.    From  this 
region  continuing  towards  the  Atlantic  there  is  a  gradual  lowering  except 
for  occasional  peaks,  the  country  falling  to  an  elevation  of  about  six 
hundred  feet  when  a  distance  of  about  sixteen  miles  from  Punta  Mona  b 
reached,  and  sinking  yet  farther  to  ^out  three  hundred  feet  most  of  the 
way  and  finally  subsiding  into  a  swamp  which  is  a  pxile  and  one-half  wide, 
until  a  small  eminence  which  marks  Punta  Mona  is  attained.    Whether, 
as  is  urged,  the  designation  of  '^ counterfort"  was  mistakenly  applied  to 
such  a  situation,  however,  I  am  not  called  upon  to  collider,  since  my 
conclusion,  as  I  have  said,  is  wholly  independent  of  that  fact. 

There  is  no  real  controversy  between  the  parties  as  to  the  facts  pre- 
viously stated.  I  say  real  controversy  because  if  it  be  that  there  is  any 
dispute  on  the  subject  the  preponderance  of  evidence  makes  such  clear 
proof  concerning  such  facts  that  they  may  be  accurately  said  to  be  not 
disputable.  And  in  my  opinion  it  is  also  true  to  say  that  likewise  the 
inferences  which  I  have  drawn  from  the  facts  stated  in  the  course  of 
making  the  statement  are  so  clearly  compelled  by  the  facts  stated  as  to 
be  equally  beyond  dispute.  I  now  come  to  consider  the  propositions  re- 
lied upon  by  the  parties  in  the  light  of  the  facts  and  the  inferences  which 
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I  have  heretofore  or  shall  hereafter  draw  from  them  under  a  heading — 
The  Merits  of  the  (Controversy, 

The  Merita  of  the  Controversy. 

Costa  Rica  insists,  first,  that  under  the  facts  the  selection  by  the  ar- 
bitrator of  Punta  Mona  as  an  initial  boundary  pomt  and  the  making  of 
the  boundary  Ime  by  a  range  or  spur  of  mountains  extending  from  there 
to  the  Cordilleras  was  void  because  beyond  the  scope  of  the  authority 
which  the  arbitration  embraced.  Second,  it  insists  that  in  any  event  as 
something  cannot  be  made  out  of  that  which  does  not  exist,  it  clearly 
follows  that  the  selection  of  the  line  was  in  other  respects  void  since 
under  the  proof  it  is  demonstrated  that  the  mountain  range  made  the 
basis  of  the  award  has  no  existence. 

On  the  part  of  Panama  the  contention  is,  first,  that  assuining  the  facts 
which  I  have  given  in  stating  the  history  of  the  case  to  be  true,  neverthe- 
less the  line  of  alleged  mountain  boundary  was  within  the  power  of  the 
ftrbitrator  to  fix  because  the  authority  to  do  so  was  conferred  upon  him 
by  the  treaty  upon  which  the  arbitration  was  made.  And  second,  that 
this  view  remains  unaffected  even  if  it  be  assumed  that  the  range  of 
mountains  has  no  existence  since  the  Ime  of  boimdary  which  that  range 
was  intended  to  mark  remains  and  is  plainly  discernible  by  the  conforma- 
tion of  the  country  and  the  watershed  which  it  contains.  Third.  It  is 
additionally  insisted  by  Panama  that  the  validity  of  the  line  of  mountain 
boundary  must  be  tested  not  by  the  assumed  dominancy  of  any  general 
principles  of  law  governing  arbitration,  but  by  the  former  arbitration 
treaty  alone,  because  the  treaty  under  which  the  power  to  arbitrate  is 
now  being  exercised  confines  the  authority  of  the  present  arbitrator  to 
determining  whether  the  previous  award  was  within  the  terms  of  the 
previous  treaty  and  excludes  the  power  to  hold  the  previous  award  in- 
valid if  it  was  within  the  treaty  upon  the  theory  that  it  conflicted  with 
general  and  controlling  principles  of  law. 

Considering  these  propositions  as  a  whole,  masmuch  as  there  can  be 
no  question  of  the  power  of  the  two  governments  to  have  entered  into 
the  previous  treaties  of  arbitration  and  to  insert  in  them  such  provisions 
as  they  deemed  best,  it  clearly  results  that  the  first  proposition  of  Pan- 
ama, if  its  premise  be  true,  is  well  founded  and  is  controUmg  since  it 
cannot  be  said  that  action  taken  under  the  treaties  was  void  for  want  of 
power  if  it  was  within  the  power  which  the  treaties  conferred.  It  also  is 
patent,  this  being  true,  that  it  cannot  be  held  under  this  treaty  that  an 
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set  done  under  the  prior  treaty  was  void  although  eanctioned  by  sucfa 
tre&ty  because  of  some  conception  of  general  principles  of  Iaw.  "niis 
must  be  the  case  because  to  so  do  would  amount  to  deciding  that  this 
treaty  ^ve  the  po#er  to  set  aside  acta  which  were  authorized  by  the 
previous  treaty.  It  thus  necessarily  comes  to  pass  that  the  f  undamoital 
question  to  be  decided  requires  it  to  be  determined  whether  the  boundaiy 
line  fixed  by  the  previous  arbitration  was  within  the  previous  treaty  w 
treaties.  And  if  it  was  not,  it  must  follow  that  its  coirection  ia  within 
the  scope  of  the  authority  conferred  by  this  treaty;  and  if  it  was,  no 
power  here  obtains  to  revise  it.  It  is  therefore  true  that  the  whole  case 
comes  down  to  the  question  stated :  which  is,  the  scope  and  meaning  of 
the  prior  arbitration  treaty  or  treaties,  and  the  solution  of  that  inquiiy 
will  decide  both  of  the  propositions  relied  upon  by  Costa  Rica,  as  wdl  as 
all  those  insisted  upon  by  Panama. 

The  study  of  that  queatitm  from  the  point  of  view  of  the  argument 
presented  by  Panama  requires  the  immediate  conmderation  of  the  text 
of  the  previous  treaty,  that  of  1886,  the  pertinent  articles  of  which  are 
as  follows: 

Artide  11.  The  tenitcaial  limit  wiiieh  the  Rqiublio  at  Costa  Rica  "i"""*  oa  tha 
Atlantic  side,  reschea  as  far  aa  the  Island  Eacudo  do  Veraguaa,  and  the  River  Qiiiiqa 
(Calobebora)  induaive;  and  oo  the  Pacific  aide,  aa  far  as  the  River  Cliiriqui  Vi^ 
induaive,  to  the  East  (rf  Point  Burica. 

The  tcnitorial  limit  which  the  United  States  of  Colombia  daima  reacfaea,  on  the 
Atlantic  aide,  aa  far  aa  C^m  Oraciaa  A  Dioa,  induBve;  and  on  the  Padfie  aide,  as  to 
as  the  mouth  of  the  RiTer  Oolfito  and  in  Gulf  Dulce. 

Article  III.  The  aibitral  award  shall  oonfine  itaelf  to  the  diqwted  ttniuir/  Hut 
Ilea  within  the  extreme  limits  already  deecribed,  and  cannot  affect  in  any  manner 
any  rights  that  a  third  party,  who  has  not  taken  part  in  the  arbitration,  may  set  up 
to  the  owner^p  of  the  territory  comprised  within  the  limits  indicated. 

The  construction  relied  upon  to  establish  that  the  mountain  boundaiy 
was  within  these  treaty  provisions  and  therefore  valid  and  not  subject 
to  be  re-examined  under  this  treaty  is  this:  The  second  article,  it  is  said, 
specifically  states  the  exterior  points  of  the  vast  territory  which  was  in 
dispute  and  therefore  brought  within  the  jurisdiction  of  the  arbitrator 
everythmg  within  those  exterior  boundaries  and  gave  him  authority  at 
his  discretion  wholly  without  reference  to  any  particular  controverey 
pending  or  dispute  existing  as  to  claims  within  the  boundaries,  to  fix  such 
a  line  of  boundary  within  the  exterior  limits  as  was  deemed  best.  And 
support  for  this  proportion  is  derived  from  the  clause  of  the  third  ai^ 
tide  saying,  "The  arbitral  award  shall  confine  itself  to  the  disputed 
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territory  that  lies  within  the  extreme  limits  already  described,"  the  con- 
struction given  to  these  words  being  that  they  empower  the  fixing  of  a 
line  not  only  concerning  a  dispute  as  to  the  exterior  limits,  but  a  line 
within  the  exterior  limits  wholly  without  reference  to  the  disputes  pre- 
vailing between  the  parties  as  to  land  within  the  exterior  limits.  The 
demonstration  of  the  extreme  result  which  would  come  from  maintaining 
the  construction  thus  asserted  is  too  plain  to  require  more  than  to  direct 
attention  to  the  consequences  which  would  result  from  sustaining  it — 
consequences  which  could  not  be  better  exemplified  than  they  are  by 
the  facts  of  this  case  where  in  a  dispute  only  as  to  which  of  two  rivers  was 
the  bounding  one  with  no  dijfference  whatever  as  to  what  either  of  the 
parties  would  be  entitled  to  if  either  river  relied  upon  was  made  the 
boundary,  no  river  boundary  was  made,  but  a  mountain  range  was  fixed 
carrying  with  it  a  large  amount  of  territory  to  which  the  successful  party 
would  not  possibly  have  had  any  title  if  every  claim  which  was  made  in 
the  dispute  as  to  that  boundary  had  been  held  to  be  correct.  Besides, 
on  the  face  of  the  text  the  curious  premise  upon  which  the  argument  pro- 
ceeds is  patent  since  it  in  substance  is  that  from  a  grant  of  power  to  de- 
termine as  to  the  **  disputed  territory  that  lies  within  the  extreme  limits  " 
there  arose  the  right  to  determine  as  to  territory  within  such  limits  as 
to  which  there  was  no  dispute  whatever.  And  that  this  anomalous  re- 
sult of  the  proposition  is  not  overdrawn  is  made  manifest  by  the  state- 
ment on  the  subject  in  the  argument  on  behalf  of  Panama,  where  it  is 
said: 

Article  III  only  provides  that  the  award  shall  be  confined  to  the  disputed  territory 
within  the  limits  fixed  by  Article  II,  and  cannot  affect  the  rights  of  third  par- 
ties.    ••    • 

It  will  be  noted  that  the  only  limitation  which  these  articles  imposed  upon  the 
arbitrator  was  with  regard  to  the  terminal  points  of  the  boundary  which  he  should 
fix.  He  could  not,  upon  the  Atlantic,  fix  a  line  which  should  begin  south  or  east  of 
Escudo  de  Veraguas  or  the  mouth  of  the  river  Chiriqui,  nor  north  of  the  northern 
frontier  of  Costa  Rica;  nor  could  he  fix  any  line  which  should  meet  the  Pacific  at  a 
point  south  of  the  Chiriqui  Viejo  or  north  of  the  Golfito. 

But  except  in  this  respect  his  jurisdiction  was  unlimited.  No  claim  was  made  by 
either  party  as  to  interior  lines  and  nothing  in  the  treaty  prescribes  any  rule  upon 
the  subject.  So  long  as  the  terminal  points  upon  the  two  coasts  were  within  those 
stated,  he  was  at  complete  liberty,  in  the  interior,  to  connect  them  by  a  line  running 
in  whatever  course  he  should  think  proper. 

I  do  not  stop  to  point  out  how  plain  would  be  the  duty  to  resort  to 
every  reasonable  intendment  to  save  the  articles  of  the  treaty  from  the 
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ojuiUueticB  attributed  to  than  if  tbe  fnmmtapaa  wliicfa  the  pfopni- 
titn  Rito  woe  tnie  that  ttHiff  toA  idiMK  afbnkd  the  BKHnv  of  dccai^ 
ibeqaeiliaaafpowvreanfoTedastotliebaaBdaiTinBe.  Bafttheqoe*- 
tioo  of  power  is  not  to  be  sohred  alone  br  Ae  srtide  of  tke  trcaty  tlna 
refied  open  by  Sonants,  mm  (HI  ttie  &ee  of  the  neord  H  h  ipianiit  that 
it  nnat  be  lotval  b^  the  text  of  a  different  toeatj  wfaicli  mImh  it  b  agt- 
adend  reoden  it  inqionble  to  aanftie  the  in*""ng  reBcd  ^i^m  to  the 
jirovmao»  lefared  to.  A  twief  tecnnenee  to  the  btBtoiy  of  tlw  eaae  pre- 
vioodf  made  wffl  make  this  ekar  sot«e  that  hietaiT  diowa  bc^akd  the 
ponibiHtr  of  qoestioo  that  the  boondaiy  d^xite  was  tint  pivrided  for 
by  tbt  treatj  ol  1880  and  eoDtained  a  limit«ii<i  or  direetioo  baaed  npn 
the  treaty  of  1825  between  Cokviibta  (Panama)  and  Central  Amoiea 
(Costa  Rica)  wbidi  caoses  it  to  be  itnponible  to  soi^ioee  that  the  ^rten- 
Mve  power  now  daimed  was  confemd  ocmoeining  the  boondaiy  dii^mte. 
This  becomes  dearer,  if  it  were  poosiUe  to  add  to  its  cleamess,  when  the 
statement »  recalled  that  iriien  tiie  treaty  erf  1886  was  drawn  in  *Tr™* 
termB  It  reserved  the  powers  granted  by  the  previous  beaty  of  1880  and 
deehired  that  the  poweia  created  under  the  new  treaty  were  additiooal 
to  tboee  ctrnferred  by  the  fonner,  and  to  make  assurance  doubly  snre^ 
there  was  added  to  the  treaty  of  1886  a  clanse  saving  frcnn  repeal  the 
treaty  of  1880. 

Even  upon  ^e  hypothesis  that  the  treaty  of  1880  provided  boUi  for 
the  boundary  diqnite  and  far  the  territorial  claim  up  to  Cl^>e  Gradas  & 
Dios  which  embraced  on  the  Atlantic  side  the  exterior  boundaries  subs^ 
quently  stated  in  the  treaty  of  1886,  such  assumption  would  be  without 
connequence  because  it  could  not  pos^bly  be  assumed  that  the  inclusion 
of  the  larger  and  wholly  distinct  territorial  claim  was  intended  to  destroy 
the  express  limitations  concerning  the  boundary  claim  which  the  treaty 
embodied  by  making  reference  as  it  did  on  that  subject  to  the  articles  i^ 
the  treaty  of  1825.  And,  indeed,  this  would  be  the  result  if  it  were  addi- 
tionally supposed  for  the  sake  of  argument  that  the  treaty  of  1880  and 
the  treaty  of  1886  became  incorporated  into  one  and  the  same  instrument 
l)y  the  effect  of  the  adoption  of  the  treaty  of  1886,  Mnce  it  would  be  ob- 
vious under  the  terms  of  the  treaty  of  1886  as  thus  construed  that  it  was 
the  clear  intention  of  that  treaty  to  preserve  unimpEured  and  unchanged 
the  powers,  duties  and  limitations  previously  created  and  therefore  to 
impose  the  duty  of  enforcing  the  two  harmoniously  so  that  the  duties 
under  both  might  be  performed. 

While  these  considerations  dispose  of  ^1  the  principal  ivgimienta  ad- 
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vanced  to  maintain  the  contention  that  the  text  of  the  treaty  of  1886 
sustains  the  extreme  power  asserted  and  I  might  well  pas0  from  the  sub- 
ject, nevertheless  before  doing  so  in  order  not  to  seem  to  overlook  sug- 
gestions made  or  necessarily  arising,  I  proceed  to  notice  some  considera- 
tions concerning  some  words  in  the  text  which  have  been  deemed  to  be  of 
importance  but  which  I  have  not  previously  noticed  in  order  to  avoid 
breaking  the  continuity  of  the  argument.  The  clause  in  the  third  article 
of  the  treaty  of  1886  saving  the  rights  of  third  parties,  it  ia  suggested  by 
reasoning  whose  import  is  not  clearly  discernible,  lends  some  strength  to 
the  contention  that  the  treaty  conferred  the  extreme  authority  claimed. 
But  it  is  obvious  that  this  clause  instead  of  removing  a  limit,  imposed 
one,  since  its  plain  terms  evidence  that  it  was  intended  in  any  and  all 
events  but  to  restrict  the  operation  of  the  award  so  as  not  to  affect  third 
parties — a  restriction  presumably  inserted  because  at  the  time  the  treaty 
was  drawn  the  United  States  was  insiBting  that  rights  which  it  asserted 
might  otherwise  without  such  restriction  be  affected,  and,  moreover, 
because  the  line  embraced  in  the  shore  claim  of  Panama,  as  I  bave  seen, 
extended  beyond  the  territory  of  Costa  Rica  up  to  CapQ  Gr^ia^  &  Dios. 
And  the  contention  in  another  aspect,  manifests  a  confusioii  like  that 
which  I  have  previously  pointed  out  since  it  would  be  singular,  indeed,  to 
say  that  a  limitation  which  was  inserted  for  the  purpos^  of  p]^>tecting 
those  who  were  not  heard  had  for  its  object  the  extension  of  the  scope  of 
the  arbitration  so  as  to  cause  it  to  embrace  as  to  the  parties  to  the  con- 
vention the  absolute  right  on  the  part  of  the  arbitrator  to  condemn  them 
without  a  hearing,  which,  of  course,  would  be  the  result  if  the  provision 
had  the  extreme  construction  which  it  is  now  insisted  belongs  to  it. 

From  these  considerations  liie  following  general  conclusions  are  es- 
tablished: (1)  That  the  controversy  as  to  boundary  between  the  parties 
which  had  existed  for  so  many  years  was  limited  to  a  boundary  hne  as- 
serted by  one  party  and  to  that  asserted  by  the  other,  the  territory  in  dis- 
pute between  them,  therefore,  being  that  embraced  between  the  lines  of 
their  respectively  asserted  boundaries.  (2)  That  the  previous  treaties  of 
1880  and  1886  by  which  the  boundary  dispute  thus  stated  was  submitted 
to  arbitration,  instead  of  going  beyond  the  general  principles  of  law  which 
otherwise  would  have  applied  and  conferring  an  extreme  power  to  make 
an  award  wholly  without  reference  to  the  dispute  or  the  disputed  terri- 
tory, by  their  very  terms  confined  the  award  to  the  matter  in  dispute 
and  the  disputed  territory.  (3)  That  as  the  hne  of  boundary  fixed  by 
the  previous  award  from  Punta  Mona  to  the  Cordilleras  was  not  within 
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tlie  matter  in  dispute  or  within  the  disputed  teiritoiy ,  it  reeulta  that  sodi 
award  was  beyond  the  submission  and  that  the  arbitrator  was  without 
power  to  make  it,  and  it  must  therefore  1m  set  aade  and  treated  as  non- 
ensting.  The  only  question  then  is,  VHiat  in  other  respects  is  the  duty 
arising  under  the  present  arbitration  from  that  situationT 

As  by  the  terms  of  the  present  treaty  the  previous  award  was  not  art 
aside  as  a  whole,  and  the  power  was  only  pvea  to  correct  it  in  so  far  as  it 
might  be  found  to  be  without  the  authority  conferred,  the  ccmsequence  ii 
that  all  the  results  necessarily  implied  by  the  selection  of  the  mountam 
line  from  Punta  Mona  along  the  stated  counterfort,  which  can  be  upheld 
consistently  with  the  previous  treaty,  must  be  sustained  although  the 
mountain  line  itself  be  void  for  want  of  authority  to  make  it.  While  Dot 
in  express  terms  ui^ed,  it  may  be  implied  from  the  ai^gument  that  the 
conteaition  is  that,  the  mountain  line  being  out  of  the  way  for  illegality, 
there  would  remain  as  a  part  of  the  previous  award  a  river  line  composed 
of  the  Sixaola-Tarire  Rivers  since  the  award  declared  that  the  mountain 
line  would  bound  on  the  north  the  valley  of  such  rivers  and  hence  they 
may  constitute  a  boundary  line  within  the  award  previously  made.  To 
dispose  of  this  suggestion  it  is  only  necessary  to  point  out  the  fallacy  d 
the  premise  upon  which  it  must  rest  since  that  premise  virtually  is  that 
the  previous  selection  was  of  a  line  formed  by  the  SizaoUr-Tarire  Riven 
instead  of  the  counterfort  or  range  of  mountains.  But  this  is  so  obviously 
refuted  by  the  record  as  to  need  only  a  few  words  of  statement  to  d&naa- 
strate  iie  error.  In  the  first  place  the  line  previously  fixed  did  not  even 
commence  with  the  mouth  of  a  river,  but  began  at  Punta  Mona,  and  m 
express  terms  was  declared  to  proceed  along  the  counterfort.  It  is  true, 
as  ia  Bu^ested,  that  it  was  said  that  the  line  thus  made  bounded  on  the 
north  the  valley  of  the  Sixaola  and  Tarire,  but  this  declaration  did  not 
convert  the  mountain  boundary  into  a  river  one.  In  fact  such  a  view  of 
the  previous  award  could  only  be  taken  as  the  result  of  wholly  inadmis- 
sible surmises  and  conjectures.  It  is  certain,  as  indicated  by  the  letter  of 
Monsieur  Ddcass^  previously  quoted,  that  there  was  not  a  complete 
knowledge  of  the  geography  of  the  country  when  the  previous  award  was 
made.  And  it  is  also  certain  that  under  the  previous  arbitration  there 
were  present  maps  showing  a  range  of  mountains  from  Punta  Mona  to 
the  Cordilleras  ostensibty  of  such  a  permanent  and  dominant  character 
as  to  cause  it,  if  existing,  to  constitute  a  natural  frontier  dividing  for  all 
practical  purposes  the  country  on  the  one  side  from  that  lying  on  the 
other.    When  this  is  borne  in  mind  a  reason  which  may  have  ^ven  rise 
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to  the  selection  of  the  mountams  is  not  far  to  presume  since  the  natural 
frontier  which  their  presence  would  cause  and  the  benefit  to  arise  from 
the  establishment  of  such  frontier  may  well  have  led  the  mind  to  consider 
that  subject  from  the  point  of  view  of  statesmanship  alone  and  therefore 
have  unwittingly  concentrated  attention  exclusively  on  the  advantages 
of  such  a  boundary  and  thus  have  diverted  attention  from  the  considera- 
tion of  the  limits  which  inhered  in  the  submission.  On  the  contrary  the 
suggestion  relied  upon  would  necessarily  compel  it  to  be  assumed  that 
although  a  river  boundary  was  selected,  a  mountain  boundary  was  for 
some  unaccoimtable  and  undisclosed  reason  named. 

As  it  is  conceded  by  both  parties  that  under  this  treaty  there  is  the 
power  and  duty  to  substitute  for  the  line  set  aside,  a  line  within  the  scope 
of  the  authority  granted  under  the  previous  treaty  "most  in  accordance 
with  the  correct  interpretation  and  true  intention"  of  the  former  award, 
I  come  to  that  subject.  As  it  was  impossible  to  make  the  previous  selec- 
tion of  a  mountain  line  without  rejecting  both  the  claim  of  Colombia 
(Panama)  to  the  shore  up  to  Cape  Gracias  &  Dios  and  also  without  ad- 
versely disposing  of  the  claim  of  Costa  Rica  to  the  boundary  of  the 
Chiriqui  River,  both  of  those  express  or  implied  awards  remain  unaf- 
fected by  the  fact  that  it  is  now  held  that  the  mountain  boundary  line 
was  void.  And  by  the  same  reasoning  it  follows  that  the  initial  point 
of  the  boundary  which  is  to  replace  the  rejected  one  must  and  can  only 
be  the  mouth  of  the  first  river  below  Punta  Mona,  the  Sixaola,  since 
there  is  physically  no  other  river  mouth  to  respond  to  the  claim  made 
under  the  circumstances  stated.  Besides,  this  result  is  inevitable  because 
the  mouth  of  such  river,  under  the  facts  stated,  is  indubitably  the  initial 
point  on  the  Atlantic  of  the  river  boundary  contemplated  by  the  parties 
from  the  b^inning,  sustained  by  all  the  facts  to  which  I  have  referred 
as  to  negotiations,  declarations  and  settlements  and  the  exertion  of  gov- 
ernmental power  by  the  two  coimtries  consequent  thereon.  It  is  true  it 
results  from  the  previous  statement  that  the  river  which  was  relied  upon 
by  Colombia  (Panama)  as  the  boundary  was  designated  by  various 
names  because,  undoubtedly,  of  the  want  of  accurate  geographical 
knowledge  which  prevailed.  But  whatever  may  have  been  the  Babel  of 
names,  there  can  be  no  doubt  that  they  all  came  to  be  used  to  designate 
virtually  one  and  the  same  river  emptying  into  the  Atlantic  at  about  one 
and  the  same  place  and  having  virtually  one  and  the  same  course  or  flow 
from  the  source  near  the  moimtains  to  the  mouth  in  the  Atlantic.  Noth- 
ing could  serve  to  make  this  clearer  than  does  the  statement  which  was 
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made  by  the  CoI<Kn)Haii  Ctrng^eaa  in  1856  which,  while  it  described  the 
liver  as  the  Donees,  fixed  its  mouth  as  the  one  first  below  Pimta  Mona, 
and  the  further  illuatmtk^k  which  is  afforded  by  the  facts  previously 
stated  concerning  the  aettlemente  at  the  moutli  of  the  Sixaola  by  Colons 
bia  and  the  claim  of  authority  which  the  government  of  that  couutiy 
asserted  thereunder.  And  this  serves  to  make  clear  what  river  was 
referred  to  by  the  use  of  the  name  Culebras,  since  the  President  of  the 
State  of  Panama  had  in  1870  declared  that  that  river  was  the  same  u 
the  Doraces.  Moreover,  when  the  situation  is  rightly  ^)preciated  these 
facts  readily  explain  why  in  the  resoluticms  of  Uie  Colombian  Senate 
which  immediately  preceded  the  treaty  of  1880  the  river  upon  which 
Coltwabia  relied  as  the  boundary  was  described  as  the  Culebras  and  tkot 
as  the  Sixaola,  which  latter  river  was  then  known  to  be  the  river  having 
its  mouth  the  first  below  Punta  Mona,  and  tiierefore  was  the  same  as 
the  Doraces  or  Culebras.  But  the  claim  of  Colombia  as  first  formulated 
in  1836  in  the  organization  of  the  territory  known  as  Bocsa  del  Toro, 
called  the  river  whose  mouth  was  fixed  as  the  boundary,  the  Culebras. 
And  therefore  it  is  quite  natural  to  assume  that  in  stating  the  claim  for 
the  purposes  of  the  resolutions  and  the  controverqr  then  pending,  de- 
sirous of  losing  nothing  of  the  original  right  and  of  retaining  everything 
that  had  accrued  under  it  by  way  of  negotiations,  admisaions  and  aetUe- 
ments,  the  ori^nal  description  was  adhered  to  and  reiterated — a  conclu- 
sion whose  cogency  is  greatly  reinforced  when  it  is  considered  that  yean 
before  Sefior  Madrid,  the  Colombian  publicist,  had  recognized  that  the 
river  which  Colombia  referred  to  as  the  Culebras  was  the  river  which 
Costa  Rica  referred  to  as  the  Sixaoia.  To  adopt  views  contrary  to  those 
just  stated  would  necessarily  lead  to  the  conclusion  that  because  in 
formulating  its  claim  Colombia  in  order  to  preserve  it  in  its  integrity 
had  resorted  to  the  definition  of  that  cl^m  as  ori^ally  stated,  it  had 
thereby  abandoned  its  right,  or,  what  is  equivalent  thereto,  had  by  re- 
sorting to  the  moat  efficient  way  of  stating  that  claim  acquired  a  non- 
existing,  unheard  of  or  imaginary  one- 

The  only  remaining  question  then  is,  how  is  the  boundary  line  to  pro- 
ceed from  the  mouth  of  the  Sixaola  River  to  the  Cordilleras  until  it  joins 
the  line  terminating  "beyond  Cerro  Pando"? 

On  the  one  hand  it  is  claimed  that  such  line  should  follow  the  thalweg 
of  the  Sixaola  River  to  the  point  where  it  joins  with  a  river  called  the 
Yorquin,  then  follow  that  stream  in  a  southerly  direction  to  its  source 
in  or  near  the  mountains  and  thence  to  the  point "  beyond  Cerro  Pando." 
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On  the  other  hand  the  contention  is  that  the  line  should  run  by  the 
Sixaola  passing  the  entrance  of  the  Yorquin  to  a  point  where  the  Tarire 
is  attained  and  then  follow  that  river  to  its  source  in  the  Cordilleras  and 
thence  by  a  line  to  the  point  "beyond  Cerro  Pando."  This  contention 
rests  upon  the  assumption  that  the  Sixaolo  and  Tarire  Rivers  are  shown 
to  be  really  one  and  the  same,  although  designated  by  dijfferent  names. 
It  cannot  be  denied  that  the  direction  of  the  boundary  river,  if  the 
Sixaola-Tarire  be  selected,  would  be  wholly  at  variance  with  the  trend 
of  the  river  boundary  contemplated  from  the  beginning  and  would  pro- 
ject a  line  of  boundary  into  territory  over  which  the  authority  of  Costa 
Rica  was  never  questioned  and  thus  give  to  Panama  what  she  had  never 
claimed.  While,  on  the  contrary,  the  line  oi  the  Sixaola- Yorquin,  if 
followed,  would  in  substance  conform  in  its  course  and  direction  with 
that  which  had  been  recognized  as  the  direction  of  the  boimdary  line 
from  the  beginning  and  had  been  virtually  treated  as  not  the  subject 
matter  of  dispute  up  to  and  during  the  proceedings  had  under  the 
previous  treaty.  And  no  reason  is  afforded  for  departing  frotn  the  river 
Ime  thus  shown  to  be  the  boundary  line  within  the  dispute  between  the 
parties  by  suggesting  that  some  other  river  line  would  most  comport 
with  the  interests  of  the  two  governments  and  best  subserve  the  purpose 
of  a  boundary.  To  admit  such  considerations  would  in  i^bstance  but  be 
indulging  in  views  of  public  policy  and  public  interest  which  would  lead 
the  mind  away  from  the  fundamental  propositicm  which  is  here  con- 
trolling, that  is,  the  execution  of  the  duty  of  arbitration  which  calls  for 
judgment  as  to  a  dispute  between  the  parties  and  aiBfords  no  room  for  the 
application  of  discretion  beyond  the  limit  which  that  consideration  nec- 
essarily imposes.  Discretion  or  compnmiise  or  adjustment,  however 
cogent  might  be  the  reasons  which  would  lead  the  mind  beyond  the 
domain  of  rightful  power,  and  however  much  they  might  control  if  ex- 
cess of  authority  could  be  indulged  in,  ean  find  no  place  in  the  discbarge 
of  the  duty  to  arbitrate  a  matter  in  dispute  according  to  the  submission 
and  to  go  no  further.  No  more  fatal  blow  could  be  struck  at  the  pos- 
sibility of  arbitration  for  adjusting  international  disputes  than  to  take 
from  the  submission  of  such  disputes  the  element  of  security  arising 
from  the  restrictions  just  indicated.  Under  these  circumstances,  since 
the  duty  here  is  not  to  elucidate  and  pass  upon  mere  abstract  questions 
of  geography,  nor  to  substitute  mere  expediency  for  judgment,  but  to 
determine  what  Was  the  river  claimed  as  the  bbundaiy  by  Colombia, 
declared  hy  her  to  be  the  boundary  for  so  many  years,  to  which  she 
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asserted  rights  and  which  virtually  was  claimed  to  be  the  boundary  upon 
which  she  relied  prior  to  the  entry  into  the  previous  treaty  for  arbitration 
and  in  the  proceedings  under  that  treaty,  it  is  plain  that  the  Sixaola- 
Yorquin  is  the  line  which  should  take  the  place  of  the  line  from  Punta 
Mona  along  the  counterfort  of  the  Cordilleras  to  the  point  ''beyond 
Cerro  Pando/'  as  declared  in  the  previous  award. 

In  framing  the  award  and  coming  to  particularly  specify  the  new  line 
there  may  arise  some  difficulty  because  of  the  absence  of  precise  geo- 
graphical data  as  to  the  situation  at  the  headwaters  of  the  Yorquin 
River  and  therefore  of  the  considerations  which  should  control  the 
drawing  of  the  hne  from  such  headwaters  to  the  Cordilleras.     In  the 
argument  of  this  case  Costa  Rica  stated  a  formal  decree  which  it  deemed 
should  be  entered  upon  the  hyxx)thesis  that  the  award  here  made  should 
be  against  the  mountain  line  and  in  favor  of  the  Sixaola- Yorquin  line, 
and  no  objection  to  the  form  of  such  proposed  decree  has  been  made  by 
Panama.    Following  the  Ime  to  the  headwaters  of  the  Yorquin,  the 
proposed  decree  from  thence  directs  a  stated  line  to  the  CordiUeras. 
This  line  rests  upon  the  assumption  that  the  headwaters  of  the  Yorquin 
lie  in  the  region  of  the  northern  slope  of  the  northern  watershed  of  a  river 
known  as  the  Changuinola,  and  the  proposed  line  runs  from  the  head- 
waters of  the  Yorquin  along  such  watershed  to  the  Cordilleras.    The 
situation  thus  assumed  by  the  proposed  decree  to  exist  in  the  region  of 
i  the  headwaters  of  the  Yorquin  is  m  conformity  with  maps  which  are 

in  the  record,  one  of  which  was  made  by  the  commission  of  engineers  in 
this  case,  but  which  is  not,  however,  the  result  of  a  survey  by  that  body 
as  it  was  not  called  upon  by  either  party  to  make  one.  As  the  line  tha> 
suggested  would  seem  to  be  in  all  respects  the  most  reasonable,  I  shall 
adopt  it  with  some  verbal  modifications  as  a  part  of  the  award  to  be 
entered,  however,  with  the  following  reservation:  without  prejudice  to 
the  right  of  the  parties  in  case  there  should  be  diflferences  between  them 
resulting  from  contentions  as  to  the  topography  of  the  country  between 
the  headwaters  of  the  Yorquin  and  the  Cordilleras  differing  from  that 
above  stated,  to  raise  such  question  in  any  appropriate  way  consistent 
with  the  provisions  of  the  treaty  now  being  enforced. 

Coming  to  give  effect  to  the  opinions  previously  stated  and  the  con- 
clusions deduced  from  them,  the  award  now  made  under  the  authority 
of  the  treaty  is  as  follows: 

1.  That  the  line  of  boundary  which  was  purported  to  be  established 
by  the  previous  award  from  Punta  Mona  to  the  nudn  range  of  the 
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Cordilleras  and  which  was  declared  to  be  a  counterfort  or  ^ur  of  moun- 
tains in  said  award  described,  be  and  the  same  is  held  to  be  non-existing. 

2.  And  it  is  now  adjudged  that  the  boundary  between  the  two  coun- 
tries ''most  in  accordance  with  the  correct  interpretation  and  true  in- 
tention" of  the  former  award  is  a  line  which,  starting  at  the  mouth  of 
the  Sixaola  River  in  the  Atlantic,  follows  the  thalweg  of  that  river,  up- 
stream, until  it  reaches  the  Yorquin,  or  Zhorquin  River;  thence  along 
the  thalweg  of  the  Yorquin  River  to  that  one  of  its  headwaters  which  is 
nearest  to  the  divide  which  is  the  north  limit  of  the  drainage  area  of  the 
Changuinola,  or  Tilorio  River;  thence  up  the  thalweg  which  contains 
said  headwater  to  said  divide;  thence  along  said  divide  to  the  divide 
which  separates  waters  running  to  the  Atlantic  from  those  running  to 
the  Pacific;  thence  along  said  Atlantic-Pacific  divide  to  the  point  near 
the  ninth  degree  of  north  latitude  ''beyond  Cerro  Pando,"  referred  to  in 
Article  I  of  the  treaty  of  March  17th,  1910;  and  that  line  is  hereby  de- 
creed and  established  as  the  proper  boundary. 

3.  That  this  decree  is  subject  to  the  following  reservations  in  addition 
to  the  one  above  stated: 

(a)  That  nothing  therein  shall  be  considered  as  in  any  way  re-opening 
or  changing  the  decree  in  the  previous  arbitration  rejecting  directly  or 
by  necessary  implication  the  claim  of  Panama  to  a  territorial  boundary 
up  to  Cape  Gracias  &  Dios,  or  the  claim  of  Costa  Rica  to  the  boundary 
of  the  Chiriqui  River. 

(b)  And,  moreover,  that  nothing  in  this  decree  shall  be  considered  as 
affecting  the  previous  decree  awarding  the  islands  off  the  coast  since 
neither  party  has  suggested  in  this  hearing  that  any  question  concerning 
said  islands  was  here  open  for  consideration  in  any  respect  whatever. 

(c)  That  nothing  in  the  award  now  made  is  to  be  construed  by  its 
silence  on  that  subject  as  affecting  the  right  of  either  party  to  act  under 
Article  VII  of  the  treaty  providing  for  the  delimitation  of  the  boundary 
fixed  if  it  should  be  so  desired. 
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A  Digest  qf  dues  Decided  in  Franee  fdoHng  to  Private  IntennaHonail  Lam. 
By  Pierre  Pellerin.    Ixmdon:  Stevens  &  Sons,  limited,  1914.    pp. 

It  seems  almost  a  mbckery  to  speak  or  write  of  the  rules  of  inter- 
national law  at  a  time  when  every  principle  Ibcddng  to  the  ^wscrfo) 
settlement  of  disputes  involving  nations  aiid  national  laws  i^jpears  to 
be  toppling  in  one  vast  cataclysm.  And  yet  thoee  of  ua  wbo  have 
labored  in  these  fields  have  still  an  abiding  faith  in  the  vitality  and  final 
trramph  of  the  rules  of  faiunanity  tiAd  justice  that  underlie  these  rda- 
tiottships. 

It  is  with  a  spirit  chastened  by  somber  reflections  that  I  pen  this  little 
Tevi^  of  the  woric  of  M.  Pierre  Pelleriti,  Licendi  en  droit  of  the  Uhiver- 
sity  of  Paris,  who  at  this  moment  perhaps  is  bravely  fighfcmg  Itjs  oDuntzy's 
battles  at  the  front  or  steeping  the  sle^  that  knows  lio  wakilig  in  a 
soldier's  grave. 

The  bdok  is  intended  only  as  a  brief  digest  of  the  actual  deciraom  of  the 
French  courts  in  cases  involving  questions  of  private  interhationBl  law, 
embracing  in  all  134  pages. 

After  the  preface  the  author  devotee  a  page  to  an  explanation  of  the 
abbreviations  used  in  making  citations  to  authorities.  This  is  follow«l 
by  two  pages  of  what  he  calls  "a  cUctionary  of  French  I^al  terms  for 
which  concise  English  equivalents  do  not  exist."  The  last  eig^  pAges 
contain  an  index. 

In  the  analytical  arrangement  the  various  heads  are  claaedfied  in  the 
following  alphabetical  order: 

Arbitration  {two  pages;  one  case). 

Capacity  and  Status  (ten  pages;  eight  cases). 

Company  Law  (fourteen  pages;  eleven  cases). 

Competence  of  CoiuIb  and  Rules  of  Procedure  (twenty  pages;  eighteoi 
cases). 

Contracts  (four  pages;  four  cases). 

Divorce  (seven  pages;  nine  cases). 

Domicile  (one  page;  one  case). 

Execution  of  Foreign  Judgments  (seventeen  pa^es;  thirteen  cases). 
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Intestate  and  Testamentary  Succession  (fifteen  pages;  twelve  cades). 

Marriage  (eight  pages;  nine  cases). 

"Regime"  Matrimonial  (six  pages;  six  cases). 

Registration  (one  page;  one  case). 

Security  for  costs  (two  pages;  three  cases). 

Trade-marks  and  Patents  (one  page;  two  cases). 

Wills  (three  ptfges;  three  cases). 

Taken  as  a  whole,  the  book  represents  a  faithful  and  quite  successful 
attempt  of  a  French  author  to  frame  in  an  English  Setting  certain  deci- 
sions of  the  French  courts  upon  the  subjects  enumerated. 

But  in  EngHsh  and  American  law  the  word  "digest"  has  come  to 
embrace  the  idea  of  completeness,  of  covering  all  cases  on  the  given 
subject.  In  this  aspect  the  title  of  the  book  is  a  misnomer,  as  an  exam- 
ination of  the  foregoing  analysis  will  disclose.  It  is  inconceivable  for 
instance  that  only  four  cases  touching  private  international  law  as 
applied  to  contracts  have  been  decided  by  the  French  courts  since  1896, 
the  date  of  the  first  case  given.  That  a  complete  digest  is  not  intended 
appears  also  from  the  fact  that  it  comprises,  in  the  midn  at  least,  only 
cases  in  which  British  and  American  litigants  are  concerned. 

Comparing  the  book  in  its  method  and  mechanical  arrangemeht  with 
the  leigal  digests  published  in  America,  one  is  struck  by  the  lack  of  atten- 
tion paid  to  cross-references,  running  titles,  and  the  side-helps  and  aids 
which  take  so  prominent  a  place  in  our  works  of  the  kind. 

The  reader  is  also  impressed  by  the  difference  in  the  ease  with  which 
cases  are  cited.  In  America  we  would  cite  a  case  "Smith  v,  Jones,  153 
Mass.  270."  Oiur  French  digest,  mentioning  no  names  of  parties,  would 
cite  it  as  follows:  "27th%fay  1911. — Court  of  Appeals  of  Douai. — 
'Recueil  des  Sommaius'  1912,  page  1640,"  or  "2lst  May  1905.— Civil 
Court  of  lille.— Cltmet  1909,  page  181." 

Space,  or  the  want  of  it,  forbids  the  discussion  of  the  actual  points 
decided  by  the  French  courts  in  the  cases  digests ;  but  some  of  the  deci- 
sions, it  must  be  admitted,  sound  strange  to  American  ears.  Perhaps  the 
most  ciujous Is  the  "Renvoi"  doctrifte  which  tesults  from  the  fact  that 
in  France  many  questions  are  decided  in  accordance  with  the  law  of 
nationality  which  elsewhere  are  determined  by  the  law  of  domicile. 
Hence  if  oh  Englishman  becomes  domiciled  (but  not  naturalized)  in 
France,  and  a  question  arises  as  to  his  statits  which  by  French  law  would 
be  golr^med  by  the  bkw  of  his  nationality  (En^sh  law)  and  by  English 
law  is  governed  by  the  law  of  his  domicile  (France),  a  sort  of  an  impMse 
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results,  and  it  is  easily  seen  that  the  unfortunate  Elnglishman  may  find 
his  status  suspended  indefinitely  between  the  devil  and  the  deep  blue  sea. 
In  conclusion,  it  may  be  said  that  this  little  book  will  doubtless  prove 
of  considerable  value,  especially  to  those  practitioners  who  may  have 
occasion  to  bring  or  defend  suits  in  France  or  to  advise  clients  as  to  the 
conduct  of  business  in  that  country. 

Ralsigh  C.  Minor. 


■*'■'. 
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The  Monroe  Doctrine:  An  Obsolete  Shibboleth.     By  TTifrtti  Bingham. 
Yale  University  Press.    1913.    pp.  ix,  154.    $1.15  net. 

The  name  chosen  for  this  book  is  more  startling  than  the  proposab 
which  it  makes.  It  has  had  the  desired  e£Fect  of  attracting  attention; 
but  because  of  it  the  book  has  probably  met  with  more  condemnatioD 
than  praise,  in  the  United  States  at  least.  What  the  author  proposes  to 
do  could  be  done  without  any  abandonment  either  formal  or  informal  of 
the  Monroe  Doctrine.  It  is  not  so  much  a  substitute  for  as  an  extensioii 
of  the  old  doctrine. 

In  his  preface  the  author  says : ''  What  has  been  attempted  is  to  sketch 
the  growth  of  the  Doctrine,  to  indicate  the  obligations  and  disadvan- 
tages it  entails,  and,  more  particularly,  to  portray  the  attitude  toward 
it,  and  toward  us,  of  our  neighbors  to  the  south.  I  have  also  suggested, 
very  briefly,  the  outlines  of  a  new  foreign  policy.  It  is  evident  that  the 
problems  which  are  likely  to  arise  in  the  future  will  require  something 
more  than  the  mere  negation  of  outgrown  doctrines." 

He  admits  that  the  doctrine  "  has  had  a  very  decided  effect  upon  the 
history  of  the  western  hemiq)here,"  and  that  without  it  "the  American 
republics  would  have  found  it  very  much  more  difficult  to  maintain  their 
independence."  But  he  shows  that  there  have  been  changes  in  the  Latin 
states  which  he  thinks  makes  it  no  longer  a  necessity  for  them.  Further- 
more, he  shows  that  there  have  been  great  changes  in  the  doctrine  itself 
as  it  has  been  interpreted  by  recent  administrations,  and  that  in  its 
later  form  it  is  much  more  distasteful  to  the  Latin  states.  Secretary 
Olney's  declaration  in  1895  in  connection  with  the  Venezuela  boundanr 
controversy  he  finds  chiefly  responsible  for  this  "new  Monroe  Doctrine." 
He  argues  that  several  of  Mr.  Olney's  assertions  were  based  on  false 
assiunptions,  and  cites  very  good  authority  in  support  of  his  views. 
Several  extracts  from  messages  of  President  Roosevelt  show  the  further 
development  of  the  new  doctrine  during  his  administration;  and  the 
Lodge  resolution  of  1912  illustrates  the  "last  phase." 
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He  cites  more  than  a  dozen  acts  of  the  United  States  during  the  last 
thirty  years  which  were  insulting  to  the  Latin  states  and  for  which  the 
only  justification  is  the  Monroe  Doctrine;  and  says  that  it  ''interferes 
with  the  natural  desires/'  and  ''clashes  with  the  sovereign  rights  of 
independent  states."  He  shows  that  the  United  States  is  continually 
in  danger  of  complications  with  European  states  because  of  unavoidable 
interferences  in  their  dealings  with  Latin  American  states.  Foreign 
loans  made  to  the  Latin  countries  by  capitalists  in  Europe  are  the  chief 
source  of  danger.  He  asserts  that  "  European  countries  have  the  right 
to  look  to  us  to  do  that  which  we  prevent  them  from  doing." 

In  his  section  on  Latin  American  opinion  concerning  the  doctrine  he 
declares  that  its  continuance  "  b  insulting  and  is  bound  to  involve  us  in 
serious  difficulties  with  our  neighbors."  He  dwells  on  the  territorial, 
numerical,  and  commercial  strength  of  the  three  leading  countries, 
Argentina,  Brazil,  and  Chile,  and  declares  that  they  are  "abundantly 
able  to  take  care  of  themselves  and  are  in  a  position  to  laugh  at  the  old 
Monroe  Doctrine."  He  quotes  from  many  prominent  South  Americans 
showing  their  hatred  of  and  contempt  for  the  attitude  of  the  United 
States.  He  has  discovered  a  considerable  agitation  in  these  countries  of 
which  the  purpose  is  to  induce  their  governments  to  prepare  to  resist 
what  they  regard  as  "The  North  American  Peril."  Even  sincere  dec- 
larations of  good  will  and  sympathy  on  the  part  of  the  United  States  for 
the  Latin  coimtries  are  looked  upon  with  suspicion,  and  considered  mere 
polite  statements  intended  to  hide  a  real  desire  for  aggrandizement. 
Secretary  Root's  speeches  during  his  South  American  tour  were  so 
misinterpreted. 

He  asserts  that  the  doctrine  is  a  hindrance  rather  than  a  help  to  the 
United  States  in  maintaining  not  ojdy  the  friendship  and  good  will  of 
the  Latin  Powers,  but  in  opening  up  profitable  commercial  relations. 

The  constructive  part  of  this  very  interesting  and  suggestive  essay  is 
contained  in  the  closing  pages.  He  says :  "  Let  us  bury  the  Monroe  Doc- 
trine and  declare  an  entirely  new  policy,  a  policy  that  is  based  on  intel- 
ligent appreciation  of  the  present  status  of  the  leading  American  Powers; 
let  us  declare  our  desire  to  join  with  the  'ABC  Powers  in  protecting  the 
weaker  parts  of  America  against  any  imaginable  aggressions  by  the 
European  or  Asiatic  nations."  A  little  further  on,  he  says:  "If  it  is 
necessary  to  maintain  order  in  some  of  the  weaker  and  more  restless 
republics,  why  not  let  the  decision  be  made,  not  by  ourselves,  but  by  a 
congress  of  leading  American  Powers?    If  it  is  found  necessary  to  send 
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armed  forced  into  Caitral  America  to  queU  rebellkms  that  are  proving 
too  thuch  t6t  the  recognized  govermnents,  why  not  let  those  forees  om- 
sist  hot  only  of  American  marineb,  but  of  the  marineB  of  Aigentma^ 
Brazil,  and  Chile  as  well?  *' 

It  ij3  correid;  to  call  this  ''an  entirely  new  policy"  bo  far  as  its  having 
been  tried  is  concerned.   The  idea  is  not  entirely  new,  however,  ah^ougii 
it  had  not  been  discussed  widely  before  this  book  was  published.    The 
Adams-Ciay  administration  within  three  years  after  the  original  dec- 
laration were  expressing  ideas  very  siihilar  to  this  in  their  mstructicms  to 
ministers.    They  did  not  propose  a  formal  alliance,  indeed,  and  it  'm 
a  serious  question  as  to  whether  that  would  be  a  wise  course  now,  or 
necessary  to  accompli^  the  end  proposed.    They  duggested  that  the 
govemmehts  of  other  American  coimtries  be  invited  to  declare  senti* 
ments  similar  to  those  contained  in  Monroe'b  medsage.    Th^  idea  seeme 
to  have  been  to  have  any  or  all  join  in  th^  dectai^tion,  instead  of  limiting 
it  to  the  most  powerful  as  now  suggested.   To  so  limit  the  understanding 
would  involve  invidious  distinctions.    As  suggested  in  the  beginning  of 
this  review,  it  iis  not  neces&nry  to  "bury  the  MOnroe  Doctrine"  in  ordtf 
to  adopt  the  new  policy. 

Wii.  R.  MAimum. 

The  Neutraliiy  Lam  of  the  United  States.  By  Charles  O.  FWwiek. 
Washington:  Carnegie  Endowment  for  International  Peace.  191S. 
pp.  xii,  201. 

l||  This  report  on  the  neutrality  laws  of  the  United  States  wiEus  prqMifd 

by  the  author  in  pursuance  of  a  resolution  of  the  Board  of  lYustees  of  the 
Carnegie  Endowtiient  for  International  Peace  "that  the  Division  of 
International  Law,  be,  and  it  is  hereby  divected  to  examine  and  report 
to  the  Board  upon  the  neutrality  laws  of  the  United  States,  and  to 
suggest  in  their  report  improveinents  tending  to  make  them  more 
efficient."  It  is  not  unlikely  that  the  resolution  was  inspired  by  eventi 
in  Mexico,  but  the  breaking  out  of  a  great  European  war  comparable 
to  that  which  called  the  neutrality  laws  of  the  United  States  into  exist- 
ence makes  the  publication  of  the  report  especially  opportune. 

A  short  chapter  is  devoted  to  the  character  and  scope  of  neutrality 
laws.  The  author  then  takes  up  more  in  detail  the  history  and  develop- 
ment of  the  neutrality  laws  of  the  United  States,  their  authoritative 
interpretation,  and  the  deficiencies  in  them.  He  then  gives  the  draft  of 
an  amended  neutrality  act  and  concludes  with  an  appendix  containing 
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statutes,  resolutions,  proclainfitions  and  instructions  bearing  on  the 
text. 

It  is  not  an  uncommon  error  to  confuse  traffic  in  contraband  articles, 
which  may  be  suppressed  by  the  belligerent  whom  it  would  injiu'e,  with 
the  unneutral  conduct  of  individuals  which,  within  its  borders,  it  is  the 
duty  of  the  neutral  state  to  suppress.  It  is  hard  for  the  uninitiated  to  see 
why  a  neutral  government  should  allow  the  clearance  for  a  belligerent 
port  of  a  ship  loaded  with  munitions  of  war  and  yet  refuse  to  a  belligerent 
war  ship  within  its  ports  a  slight  addition  to  its  armament.  Especially 
is  this  so  where  the  neutral  and  the  belligerent  with  whom  the  traffic  is 
maintained  are  contiguous  so  that  the  other  belligerent  has  no  opportu- 
nity to  suppress  the  traffic.  The  continuance  or  the  discontinuance  of 
the  traffic  may  mean  the  success  or  failure  of  the  belligerent's  cause.  It 
was  considerations  such  as  these  that  probably  prompted  the  joint 
resolution  of  March  14,  1912,  by  which  the  President  was  authorized 
to  r^ulate  traffic  in  arms  and  munitions  of  war  with  any  American 
coimtry  in  which  ^'conditions  of  domestic  violence  exist  which  are 
promoted  by  the  use  of  arms  or  munitions  of  war  procured  from  the 
United  States/'  When  the  'domestic  violence'  does  not  assume  the 
proportions  of  international  war,  it  is  clear  that  the  international  law 
of  neutrality  is  not  involved,  but  were  the  parties  to  the  domestic 
violence  recognized  as  belligerents  by  the  United  States  there  would  be 
danger  of  confusing  the  dictates  of  the  joint  resolution  with  the  require? 
ments  of  the  international  law  of  neutrality,  and  this  our  author  tella 
us  was  true  even  in  the  discussion  arising  out  of  the  recent  troubles  in 
Mexico.  So  also  the  British  Foreign  Enlistment  Act  goes  beyond  the 
requirements  of  the  international  code  in  prohibiting  British  subjecti^ 
from  quitting  British  dominions  with  the  intention  of  enlisting  in  the 
eervice  of  any  foreign  state  at  war  with  a  friendly  state.  States  may  as  a 
matter  of  policy  go  further  thim  international  obligation  dictates  and 
it  is  necessary  to  keep  clearly  in  mind  where  the  international  obligation 
ends  and  the  purely  municipal  regulation  begins. 

Of  more  importance,  however,  is  the  question  whether  the  full  measure 
of  international  obligation  has  been  met,  and  the  author  points  out 
numerous  places  where  the  Act  of  1818  falls  short  of  present  standards 
of  neutrality.  It  was  the  United  States  under  the  presidency  of  Wash- 
ington which  led  the  way  to  the  modem  law  of  neutrality,  and  it  be- 
hooves us  not  to  allow  to  slip  from  us  the  leadership  which  is  so  fittingly 
ours.   The  author  has  placed  within  easy  reach  the  information  on  which 
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a  scientific  overhauling  of  the  Act  ai  1818  can  be  made  and  has  drafted 
an  amended  Neutrality  Act  which  may  well  be  made  the  starting  point 
of  Congressional  action.  In  an  era  of  constructive  legislation  we  should 
produce  a  Neutrality  Act  which  will  be  a  model  for  the  world  to  follow. 

Pbbct  Bobdwell. 

La  AtUarquia  Personal:  Estudio  de  Derecho  ItUemadanal  Prioado.  By 
Dr.  Antonio  S.  de  Bustamante  y  Sirven.  Habana:  Imprenta  ''H 
Siglo  XX"  deAureUo  Miranda.    1914.    pp.269. 


''La  Autarquia  Personal/'  being  a  study  of  private  international  law, 
by  Dr.  Antonio  S.  de  Bustamante  y  Sirven,  Professor  of  Public  and 
Private  International  Law  in  the  University  of  Havana  and  a  member 
of  the  Hague  Court,  has  just  come  from  the  Cuban  press.  It  is  a  book 
of  270  pages,  divided  into  foiui;een  chapters. 

In  seeking  the  meaning  of  the  title,  one  looks  in  vain  in  Spanish  die- 
I  tionaries,  but  on  reading  the  work,  it  is  found  that  the  author  has  had 

recourse  to  Greek  words  in  order  to  express  the  exact  meaning  he  wishes 
.|  to  convey.    The  word  "autarquia"  is  derived  from  two  Greek  words, 

'^autos,"  meaning  one's  self,  and  '^arjo,"  meaning  to  command  or  to 
rule.  These  words  he  says  express  perfectly  the  idea  of  a  zone  or  region 
of  law  in  which  one  can  act  freely  by  himself  and  indicates  also  that  this 
power  does  not  result  from  a  concession  of  another  sovereign  entity,  but 
comes  from  the  particular  situation  and  the  exigencies  of  that  one  who 
enjoys  them. 
Vj  As  the  sphere  of  international  action  of  man  grows,  there  is  increase 

^  also  of  the  necessity  of  recognizing  the  eflScacy  of  his  voluntary  acts  and 

of  permitting  that  he  select  his  law  in  all  that  which  does  not  affect  the 
collective  interest  of  the  state. 

Chapter  two  is  devoted  to  a  discussion  of  Autarquia  Personal  in  the 
science  of  law,  as  stated  by  different  authors  and  international  con- 
ferences. Chapter  three  deals  with  Auiarquia  Personal  as  found  in 
the  positive  law,  and  the  author  quotes  examples  as  seen  in  the  codes 
of  different  countries  of  the  world. 

In  chapter  four  the  author  states  that  laws  of  a  country  may  be  re- 
duced for  the  national  who  lives  in  it  to  two  great  categories,  imperative 
and  voluntary  or  suppletory.  For  the  stranger,  law  may  be  divided  mto 
three  great  groups,  imperative,  voluntary  and  inapplicable. 

Chapter  five  deals  with  the  concept  of  the  laws  of  private  order.  The 
right  which  persons  have  to  regulate,  according  to  their  will,  a  certain 
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number  of  juridical  relations  is  recognized  by  all  positive  l^slations 
and  no  one  censures  such  precepts,  but  it  is  recognized  that  the  l^slator 
cannot  foresee  all  the  possibilities  nor  satisfy  all  the  necessities  and, 
leaving  to  the  parties  a  sphere  of  action  by  which  they  may  formulate 
by  themselves  their  law,  the  interest  of  the  state  does  not  suffer,  neither 
does  the  power  and  authority  of  the  codes. 

This  faculty  is  not  lost  when  a  person  goes  abroad,  nor  can  it  be  denied 
to  the  foreigner  who  resides  in  oiur  country.  It  results  independently 
of  the  nationality  and  of  the  residence,  because  its  foundation  is  not 
found  in  the  residence  or  in  the  nationality  or  in  the  causes  determining 
its  existence. 

Chapter  seven  deals  with  the  effects  of  the  law  of  private  order.  The 
AvJUirquia  Personal  is  the  fountain  of  great  juridical  progresses,  because 
it  permits  the  will  to  continue  creating  new  institutions  and  customs 
without  molds  or  codes,  according  to  social  necessities.  Text  writers, 
legal  congresses  and  codes  in  force  have  repeated  this  necessity  and  are 
accustomed  to  seeing  that  the  effects  of  these  laws  cannot  be  admitted 
when  they  may  be  contrary  to  pubUc  law  or  good  customs. 

In  resume,  the  effects  of  the  laws  of  private  order  are  double  so  far  as 
territorial  extension  is  concerned,  because  these  laws  regulate,  are  ac- 
cepted and  are  applied  within  and  without  the  nation  which  promulgates 
them;  uniform  in  regard  to  their  personal  efficacy,  because  they  are 
found  in  all  territory,  at  the  disposition  of  nationals  and  foreigners 
without  difference;  absolute  in  every  case  for  the  country  from  which 
they  proceed  and  for  the  nation  in  which  they  are  invoked,  as  a  sub- 
stantial part  of  its  system  over  the  limits  in  the  ^ace  of  legislative 
competency;  extraterritorial,  in  regard  to  the  sphere  of  action  of  the 
express  or  tacit  will  and  in  regard  to  the  recognition  of  the  presumed  will, 
and  originate,  as  legitimately  as  any  other  from  acquired  rights,  whose 
force  and  international  recognition  cannot  find  other  obstacles  than  those 
derived  from  the  public  order  in  the  nation  where  they  may  be  invoked. 

The  next  six  chapters  discuss  the  tenor  of  private  order  with  reference 
to  the  civil  law  of  persons,  property,  contracts,  mercantile  law  and  pro- 
cedure. The  author  illustrates  how  in  some  cases  Aularquia  Personal 
is  permitted  while  in  others  it  is  not  possible,  and  he  shows  that  it  is 
impossible  in  criminal  procedure,  but  is  permitted  imder  certain  circum- 
stances in  civil  procedure. 

Chapter  fourteen  contains  the  conclusion  of  the  author.  He  says, 
''The  summaiy  exposition  of  the  fundamental  principles  of  private 
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mtemational  law  lead  us  to  the  cxHidusioD  that  there  exist  three  gmqv 
of  law8  fnaa  the  point  o|  view  of  the  limitB  in  ^aux  of  legjalstire  oai- 
petency;  those  of  private  order,  those  of  public  internal  order  and  thoa 
of  public  intemationaJ  order." 

The  whole  object  of  this  book  aeons  to  be  to  dexnonsbste  the  gmt 
amount  of  personal  liberty  which  exists  without  restraint  oi  h,w  aod  tp 
prove  that  positive  law  often  results  fnxn  the  Avtarquta  Penemai  wbiA 
has  been  ecercised  for  considerable  time  by  buUvidualft.  The  book  ll 
written  in  a  clear,  forceful  and  attractive  style.  It  shows  the  profound 
gnBp  which  the  author  has  of  private  international  law.  It  is  interestinK 
and  instructive  and  well  worth  reading. 

WAi;rKB  8.  PKKnxLD. 

The  Ruiea  of.  Load  Warfare.  Prepared,  with  the  apmwal  of  tbe  Sec- 
retary of  War,  by  the  Army  ly^ar  CoUege,  Wasbington.  D.  C. 
1914. 

The  appearance  of  an  authoritative  handbook  ol  the  laws  goveniiiv 
the  operations  of  war  on  land  coming,  as  it  does,  dunng  the  pendens 
oi  a  great  European  war,  is  most  c^portune.  The  strategjic  and  tactical 
principles  governing  military  operations  have  undeisone  important 
modifications  in  recent  years,  and  these  >^hfmgpf  have  bad  a  deckfed  io- 
fiuence  upon  the  laws  of  civilized  warfare;  for,  Hke  other  bodnes  of  coo- 
trolling  principles,  the  laws  of  war  an  undergoing  steady  but  eoustvit 
changes;  the  extent  and  character  of  these  changes,  together  with  thdr 
effects  upon  the  accepted  rules  of  war,  can  only  be  dificovered  by  a  coat- 
parison  of  works  upon  the  subject  which  have  appeared  at  conaideiable 
intervals  of  time. 

Colonel  Edwin  F.  Glenn  has  wisely  decided  to  base  his  work  i^jon  the 
succession  of  international  agreements  which  have  been  entered  into  in 
recent  years  with  a  view  to  define  the  rights  and  duties  of  belligerents  in 
land  and  naval  warfare.  These  are  so  numerous  and  cover  the  field  bo 
fully  as  to  enable  a  treatise  like  that  under  examination  to  be  prepared, 
composed  for  the  most  part  of  treaty  eiupulations  to  which  the  principal 
states  of  the  world  are  signatory  parties.  These  undertakings,  takot  sep- 
arately, are  somewhat  lacking  in  the  order  and  logical  sequence  of  th^ 
several  parts,  and  one  who  desires  to  know  all  that  has  been  said  upcxi  i 
particular  subject  must  consult  a  number  of  treaties  entered  into  in 
some  cases,  at  considerable  intervals  of  time. 

Colonel  Glenn,  who  was  chained  with  the  pr^iaration  oi  the  volume 
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by  the  Army  War  College,  has  done  his  work  exceedmgly  well.  He  has 
approached  the  subject  from  the  prbper  point  of  view  by  making  a 
logical  arrangement  of  the  several  subdivisions  of  the  subject;  under 
each  of  these  heads  he  has  arranged  the  appropriate  conventional  re- 
quirements, connecting  them,  when  necessary,  by  a  few  words  of  com- 
ment or  critical  illustration;  these  are  numerous  and  though  briefly 
presented,  are  suflScient  to  make  clear  the  text  of  the  conventional  under- 
takfaigs  which  constitute  the  substance  of  the  work.  At  the  conclusion 
of  the  text  the  several  agreements  are  given  in  full,  and  these  include  all 
the  instruments  from  the  Declaration  of  Paris  in  1856  to  the  most 
recent  deliberations  of  the  several  conferences  at  The  Hague.  The  work 
is  well  printed,  is  easy  of  r^erence  and  has  an  excellent  index.  It  cannot 
fail  to  be  of  th^  greatest  assistance  in  following  the  course  of  the  great 
war  now  in  progress  in  continental  Europe. 

Gbo.  B.  Davis. 

Consular  Treaty  Rights  and  Comments  on  the  *  Most  Favored  Nation'  Clause. 
By  Ernest  Ludwig.  Akron j  Ohio:  The  New  Werner  Company. 
1913.    pp.  239. 

This  work,  despite  its  general  title,  is  confined  almost  exclusively  to 
a  consideratioii  of  the  treaty  rights  of  foreign  consuls  in  the  United 
States  with  respect  to  the  administration  of  estates  of  their  nationals 
decedent  in  this  coimtry.  The  writer,  who  is  Consul  of  Austria-Hungary 
at  Cleveland,  Ohio,  states  in  his  preface  that  the  volume  contains  a  brief 
primarily  addressed  to  the  probate  judges  of  that  part  of  the  United 
States  included  within  his  consular  district,  as  well  as  to  other  judges 
who  may  hate  to  pass  judgment  in  matters  involving  consular  treaty 
rights.  The  work  deals  with  its  subject  from  the  Austro-Hungarian 
standpoint  and  do^  not  investigate  the  powers  of  consuls  of  other 
foreign  countries,  except  as  incidental  to  the  discussion  of  the  legal 
foh;e  of  the  'most  favored  nation'  clause.  The  first  chapter  contains 
excerpts  from  the  existing  consular  convention  between  the  United 
States  and  Austria-Hungary,  followed  by  excerpts  from  several  other 
consular  conventions  of  this  country  wherein  other  or  greater  powers 
may  appear  to  be  granted  to  consuls.  These  are  followed  by  epitomes  of 
some  forty  cases  decided  in  the  State  courts,  and  the  case  of  Rocca  v, 
Thompson,  decided  by  the  United  States  Supreme  Court.  The  treat- 
ment of  these  cases  is  not  entirely  satisfactory,  as,  for  instance,  that  of 
the  case  of  In  re  lis'  Estate,  Austro-Hungarian  Consul  v.  Westphal,  et 
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al.  (December  27,  1912),  139  N.  W.  300,  wht 
while  the  Swedish  treaty  gave  in  tenne  the  ri^ 
ministrator  this  r%ht  was  qualified  by  the  lani 
ot  each  country  will  peimit."  Tim,  the  real  pc 
verted  to  by  the  author. 

The  volume  ooncludes  witli  a  discuamon  o 
'most  favored  nation'  clause  in  commercial  and 
appendix  conmsting  of  an  tq>inion  of  Attome] 
of  October  14,  1853,  regarding  the  surrender  o: 
lack  of  a  table  of  contents  and  an  atphabetia 
pecially  as  an  identical  running  page  head  is  | 
volume.  NeverthelesB,  Uie  work  will  doubtkec 
suggestive  aid  to  persons  interested  in  this  si 
litigation,  as  it  brings  within  a  small  compan 
can  be  otherwise  found  only  by  access  to  nume 


Des  Draiis  mr  Us  Lettrea  Mitaves.    By  Fran^i 
400,452.   Paris:  Larose  A  Tenin.    1911.   2 

Any  book  of  Geny's  will  be  approached  wit 
its  favor.  The  learned  professor  of  law  at  14 
hostages  on  the  field  of  jurisprudence  which  no 
restored.  He  is  one  of  the  few  living  French  ai 
whose  fame  extends  as  far  away  as  BerUn.  Th 
plication  of  the  critical  principles  of  interpre' 
author  in  a  remarkable  work,  now  out  of  print 
published  under  the  title,  Milhode  d'interpretaiit 
positif  (Paris,  1899). 

Every  developed  system  of  law  has  had  its 
aries,  its  Hanafites  and  Malekites,  its  Procu 
Manshelds  and  Kenyons.  The  fact  itself  of  \ef 
these  oppositions.  The  law  in  the  process  of  1 
progressively  to  overshadow  the  utilities  of  life 
conceptual  technic.  To  change  the  figure,  it 
situation,  assimilates  it,  and  makes  it  a  part  ol 
A  man  is  as  old  as  his  arteries,  and  a  legal  syste 
No  method  in  practice  has  yet  been  discoveret 
deposit  of  technical  lime  salts  in  the  arteries  ol 
render  it  immune  from  the  hardening  infiexib 
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legal  systems  must  be  bom  again  and  again  to  accord  with  the  perpetual 
youth  of  life.  Geny  would  resist  this  imminent  law  of  evolution  with 
the  magical  solent  of  '^libre  recherche.''  He  protests  against  the  ancient 
method  of  putting  new  wine  into  old  bottles.  He  combats  the  omnivo- 
rous appetite  of  the  law  which  ingests  everything  old  and  new  without 
discrimination,  and  which  classifies  whatever  comes  to  its  capacious 
maw  under  the  rude  classification  of  fiesh  or  grass.  In  a  word,  Geny 
would  substitute  for  a  system  which  operates  with  logical  rules,  a  method 
of  legal  application  constantly  responsive  to  an  ideal  of  justice  suggested 
by  conscience  and  defined  by  social  conditions.  He  is  not  the  first  one 
in  jurisprudence  who  has  thus  resisted,  and  objected.  Many  years  ago 
Jhering  saw  clearly  what  Geny  now  sees,  and  fought  the  conceptual 
categories  with  the  weapons  of  a  brilliant  irony;  but  it  is  to  Geny's  credit 
that  he  was  the  first  to  investigate  the  foundations  of  the  whole  problem 
in  a  thoroughgoing  and  scientific  spirit. 

Today,  legal  method  is  the  leading  problem  of  legal  science,  and  our 
author  has  again  contributed  recently  a  richly  documented  work  which 
probably  will  long  be  taken  into  account  in  the  world-wide  effort  to  pro- 
vide a  solution.  The  problem  itself  has  been  primarily  evoked  by  the 
existence  of  codes  which  were  constructed  either  in  a  period  of  agricul- 
tural economy  or  upon  a  basis  of  an  individualist  polity,  and  which  have 
survived  without  substantial  alteration,  long  enough  to  be  overtaken 
by  an  intense  industrial  era.  The  social  point  of  view  has  undergone 
essential  changes,  while  the  official  tradition  has  remained  firm.  Every- 
one admits  that  from  time  to  time  a  readjustment  is  necessary  between 
law  and  morals,  but  there  are  many  who  will  refuse  to  subscribe  the 
program  of  an  unlimited  freie  RecfUafindung.  It  is  believed  in  some 
quarters  that  to  make  of  each  judge  a  new  Moses  would  not  be  a  de- 
sirable situation  either  for  the  law  or  for  society.  It  is  also  believed  that 
legal  rules  are  already  sufficiently  plastic  and  already  involve  so  large 
an  element  of  imavoidable  discretion  in  application  that  to  grant  in  the 
administration  of  justice  the  power  to  the  judge  to  bridge  the  inevitable 
abyss  between  law  and  social  conscience  would  be  destructive  first  of 
the  law  and  then  of  any  reasonable  stability  of  social  institutes.  Un- 
doubtedly there  is  an  Aristotelian  mean  between  imdue  rigidity,  on  the 
one  hand,  and  formless  fluidity  on  the  other,  and,  to  a  degree,  at  least, 
Geny  is  representative  of  the  middle  course;  for  he  would  not  put  in 
place  of  rules  spontaneity  and  instinct.  He  is  a  progressivist,  but  not 
an  anarchist,  as  has  been  charged  by  some  of  his  critics.    Natural  law 
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for  him  is  too  elusive  and  vague.  As  he  puts  it,  his  method,  vUeb  is 
realistic  add  clitical,  does  not  abandon  itself  to  the  "seductions  erf  in- 
tellecttifttism,"  bat  is  based  upon  a  pragmatic  theme  which  urgee  ao 
equitibratitsi  el  interests  as  the  supr^ne  end  of  justice. 

This  is  neither  the  tJme  nor  th«  platie  to  find  a  quarrel  with  Geny's 
point  of  ■viim.  Undoubtedly  th^«  may  be  much  to  suggest  contentitm, 
especially  where  he  leaves  the  groundwork  ot  analysis,  where  he  has  roi- 
dered  incoOipuable  service,  and  ventures  into  the  field  of  synthesis  and 
construction.  The  next  years  of  activity  in  legal  science  will  find  H 
necessary  repeatedly  to  cover  Geny's  pontions  and  ideas,  and  much  per* 
manent  v^ue  undoubtedly  will  accrue  from  his  pioneer  labors. 

As  yet  nothing  has  been  said  here  q>ecifically  of  Geny's  bocA,  becsuss 
it  is  simply  a  ccmvenient  vehicle  to  cany  to  a  concluaon  the  ideas  already 
diSGuseed.  A  "l^ttre  missive"  is  defined  as  a  written  ctmversatioii. 
The  subject  is  well  choe^i  for  ^ipBcation  of  the  process  of  "libic  re- 
cherche," in  that  the  author  is  not  inconvenienced  at  every  point,  by  a 
large  intiae  of  l^al  materials  which  have  already  oflicially  given  a  quietus 
to  every  l^al  question  to  be  ctffisidered,  and  which,  therefore,  would 
leave  to  the  author  nothing  to  do  ezoept  to  record  hit  a^eement  or  dia- 
cent.  The  lafr  of  "lettrcB  mismveb"  is  An  open  sea,  and  accordingly 
affords  the  utmost  scope  for  putting  into  ocmorete  form  the  abstrsfr- 
tjons  <rf  a  theory  of  legal  method. 

The  entire  elaboration  of  the  law  govenilng  letters  is  founded  on  a 
central  prinei^  of  a  right  of  seeresiy  in  letters  which  is  a  qiecial  aspect 
of  the  liberty  of  the  person,  which  includes  freedom  of  thought  and 
opinion.  Geny  opposes  the  view  of  Valery  and  Jardel,  who  rec<%ni2e  no 
special  right  of  secrecy  in  letters  and  put  the  limits  of  protection  of  cor- 
respondence at  the  points  where  there  is  a  violation  of  some  special  or 
generd  obligation.  His  method  of  attack  is  hierarchical.  He  develops 
his  subject  in  the  following  order:  (1)  the  general  right  to  liberty  and 
inviolability  of  correspondence;  (2)  the  right  of  secrecy;  (3)  right  to  the 
use  and  possession  of  letters;  (4)  the  right  of  publication;  and  (5)  pnxrf 
of  letters  for  civil  and  commercial  purposes.  In  a  second  part  he  con- 
aders  in  a  parallel  fashion  the  law  concerning  letters  in  connection  with 
powers  and  authority  over  infants,  lunatics,  prisoners,  etc.,  rights  of 
spouses,  heirs,  creditors,  and  letters  in  the  administration  of  criminal 
justice.  The  perpetual  contest  between  form  and  reason  is  always  re- 
solved by  the  author  as  hardly  needs  to  be  stated,  in  favor  of  the  latter. 

One's  curiosity  is  aroused  m  the  subject  by  the  fact,  apart  from  the 
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considerations  already  noticed,  that  a  great  variety  of  the  questions 
treated  touch  matters  which  rarely  come  into  legal  conflict,  although 
the  possibilities  of  such  conflicts  are  readily  seen.  Geny  has  apparently 
exhausted  everything  that  has  to  do  with  French  legislation,  jurispru- 
dence, doctrine,  and  legal  history.  It  does  not  appear  that  he  has  over- 
looked any  source  c^  information.  Novel  as  his  subject  appears  to  be 
in  view  of  the  neglect  of  podtive  law  to  deal  with  it,  it  is  discloeed  by  his 
valuable  bibliographies  that  the  French  and  the  Germans  have  con- 
tributed an  amazing  number  of  monographs  in  this  field.  The  present 
work  beyond  question  will  be  considered  a  valuable  addition  to  legal 
literature.  It  will  be  commended  for  its  sane  idealism,  and  its  clear  and 
6utspoken  emphasis  of  the  rights  of  personality  which,  in  a  sociological 
atmo^here,  are  in  danger  of  being  unduly  pushed  aside  by  the  over- 
whelming force  of  the  undifferentiated  crowd.  The  world  is  not  yet 
ready  to  dispense  with  individuals.  Lastly,  this  work  will  be  approved 
not  only  as  based  on  an  essentially  sound  starting-point,  but  also  as 
SA  authoritative  reference  work  in  France  on  these  questions  as  they 
happen  to  enter  the  sphere  of  litigation. 

Albsbt  Eocoursk. 


PERIODICAL  UTERATURE  OF  INTERNATIONAL  LAW 
(For  List  of  abbreriationa  see  Chianiek  of  InUrDational  Events,  p.  890] 

Acadtmy  of  IntematiMutl  Laie.    Intenutioiiale  Hochscfaule  fOr  intotiatioiulM  fiecbt 

in  Haag,  Die.    Heinrieh  Harburger.    Deutsdie  R.,  59:187.    Aug. 
Afriat.    Neutraliajerung  Afrikas,  Die.    Deutsche  R.,  St  :99.    July. 
.    AUemagne  au  cceur  de  I'Afrique,  L'.    Angd  Mareavd.    R.  pol.  et  pwl.,  8139. 

Juty. 
.    ATrica  (Frmeb  Equatorial).    Prochaio  remaDiemcDt  du  territoire  du  Tdud. 

Q.  dip.,  5^;121.    July. 
Albania.    Albanian  anarchy,  The.    EcanonuHt,  79:63.    July. 

.    Albaoiao  tangle.  The.    E.J.DilUm.    Fort.  R.,  95:1.    July. 

.    AlbaniAD  iea-oout.    B.  A^Ary.    Asiatic  R.,  5:56.     July. 

.   Du  gouvernement  dea  Albanais.    Btiame  FoumU.    Revue  Bleue,  Sg^  13S. 

July,  Aug. 
.    Oesteneich-Ui^ani  und  ItaUen  in  Albanien.    Frviltr.  e.  Jelld.    DeulodiB 

R.,  59:28.    July. 
.    Truth  About  Albania,  The.    C.  Telford  Bridcton.   Aaiatio  R.,«  (n.  ■.):1S1 

Aug. 
ArmamaUi.    Dtfeoae  nationale,  !«.    (Norway.)    Q.  dip.,  5S:I18.    July. 
.     Deutsch-nuBiBche   Annlberung,  RUetungstreibereien,   ein   smlladiidMr 

Diplomat  Qber  dm  deutschoi  Chaurinismus  etc.   Volker-Friede,  July-Aug.  1914. 

p.  91. 

.    Philosophy  of  army  discipline.  Hie.    Elconoinist,  79:54,    July. 

.    Revue  dee  questiouB  mihtaires.    Simon  Robert.    R.  pol.  et  part.,  81:174. 

July. 
.    Loi  de  troia  am  et  I'aUiance  Russe,  La.    Commaiubmt  de  Thoma—on. 

Q.  dip.,  S8:I.    July. 
Auitria-liungary.     Emprunta  de  I'Autiiche-Hongrie  en  Orient,  Lee.     Paul  Pant. 

British  R.,  7:193.    Aug. 
Balkans.    Alleged  atrocities  of  the  Greeks  in  Macedonia.    Aoatic  R.,  5:98.    July. 
.    Balkan  immigratjon.    R.  A.  H.  Bidcford  SmiA.    Asiatic  R.,  B  (a.  s.):155. 

,  Enqu6te  dans  lee  Balkans,  L'.    FmManuri  floureier.    La  Grande  R.,  15:185. 

July. 

.    Footnote  to  the  Balkan  War.   John  Mavrogordalo.    Aaiatic  R.,  fi:49.   July. 

.    Motor  traction  and  the  Balkan  War.   A.  H.  Trapman.   Asiatic  R.,  S  (n.  s.): 

249.    August. 
.    Principal  lesson  of  the  Balkan  Wars.    Max  WaehUr.    19th  Cent.,  70:59. 

July. 
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. .    Ekitwicklung  Rumaniens  unter  KlSnig  Carol  under  der  Balkankrieg,  Die. 

Demeler  A.  Sturdta,    Deutsche  R.,  59:146.    Aug. 

Channd  Tunnd.   The  Channel  Tunnel    Lord  Sydenham,    Empire  R.,  f9:ll.    July. 
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Asiatic  R.,  5:43. 

.   Affaires  d'Orient,  Les.   Q.  dip.,  59:44, 112.   July. 
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.  A  propos  du  crime  de  Serajevo.   Le  Corresp.,  iKi80:165.   July. 
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Aug.  39,  p.  2. 
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.   Intervention  de  los  Estados  Unidos  en  Mexico,  La.     Mariano  Marfil, 

Espafka  Modemo,  507:154. 
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